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NEW  YORK  STATE  REPORTER,  VOL.  83. 

JUDGES 


Courts  Reported  During  the  Period  Covered  by  this  Volume. 


C-3 


ST7FREME  COTTBT— First  Department. 

Justices  of  the  Appellate  Division, 
CHA.RLES  H.  VAN  BRUNT,  Prbsidihg  JasTioa. 

AaSOCIATB  JUSTirES. 

GEORGE  C.  BARRETT.  CHESTER  B.  McLAUQHLIN.» 

WILLIAM  RUM8EY.  EDWARD  PATTERSON. 

PARDON  C.  WILLIAMai  MORGAN  J.  O'BRIEN. 

ALTON  B.  PARKER*  GEORGE  L.  INGRAHAJL 

Justices  of  the  Appellate  Term* 
HENRY  R.  BEEEMAN,  Prbsidiho  Justice. 

ABBOCIATB  JUSTICES. 

HENRY  A.  QILDERSLEEVE.    LEONARD  A.  GIEGERICH. 

Justices  of  the  First  District. 

GEORGE  C.  BARRETT.  MILES  BEACH. 

ABRAHAM  R.  LAWRENCE.  HENRY  W.  BOOK8TAVER, 

CHARLES  H.  VAN  BRUNT.  HENRY  BISCHOFF,  Jb. 

GEORGE  P.  ANDREWS.*  ROGER  A.  PRYOR. 

EDWARD  PATTERSON.  LEONARD  A.  GIEGERICH. 

MORGAN  J.  O'BRIEN.  JOHN  SEDGWICK.* 

GEORGE  L.  INGRAHAM:  WILLIAM  N.  COHEN.' 

CHARLES  U.  TRUAX,  JOHN  J.  FREKDMAN. 

FREDERICK  SMYTR  P.  HENRY  DU6RO. 

CHARLES  P.  McLEAN.  DAVID  McADAM. 

JOSEPH  F.  DALY.  HENRY  A.  GILDERSLKEVE. 

HENRY  R.  BEEKMAN.  FRANCIS  M.  SCOTT.» 

'Retamed  to  Fourth  department 

'Became  chief  judge  of  court  of  appeals  January  1,  1893. 
'Assigned  by  the  Korernor  to  succeed  Mr.  Justice  Williams. 

*  Assignments  marie  for  the  year  1898,  by  the  justices  of  the  supreme  court,  ap- 
pellate dlTision,  First  department. 
'  Term  expired. 
'Dcoeased. 

'Appointed  by  the  croyernor  to  fill  unexpired  term  of  Mr.  Justice  Sedgwick. 
■Suoceeds  Mr.  Justice  Andrews.    Elected  November  'i,  1897. 
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Second  Department. 

Justices  of  the  Appellate  DiiiMm. 
WILLIAM  W.  GOODRICH,  Presiding  Justice. 

ASSOCIATE  JUSTICES. 

EDGAR  M.  CULLEN.  EDWARD  W.  HATCH. 

WILLARD  BARTLETT.  GEORGE  B.  BRADLEY.' 

JOHN  WOODWARD.' 

Jiidlre^  of  the  Second  District. 

JOSEPH  F.  BARNARD.'  WILLIAM  D.  DICKEY. 

JACKSON  O.  DYKMAN.»  AUGUSTUS  VAN  WYCK. 

EDGAR  M.  CULLEN.  WILLIAM  J.  OSBORNE* 

WILLARD  BARTLETT.  JESSE  JOHNSON.* 

WILLIAM  J.  GAYNOR.  WILLIAM  W.  GOODRICH. 

WILMOT  M.  SMITH.  SAMUEL  T.  MADDOX. 

MARTIN  J.  KEOGH.  MICHAEL  H.  HIRSCHBERG. 
GARRET  J.  GARRETSON. 


Third  Department. 

Justices  of  the  Appelate  Division. 
CHARLES  B.  PARKER.  Presidiko  Justice. 

ASSOCIATE  JUSTICES. 

JUD80N  8.  LANDON.  JOHN  R.  PUTNAM. 

D.  CADY  HERRICK.  MILTON  H.  MERWIN. 

Juxtices  of  the  Tliird  Didria. 

ALTON  B.  PARKERS  p.  CADY  HERRICK 

SAMUEL  EDWARDS.  ALDEN  CHESTEIt. 

EDGAR  L.  PURSMAN.  EMORY  A.  CHASE. 

ALPHEUS  T.  CLEARWATER.' 

Justices  of  the  Fourth  District. 

Jl'DSON  S.  LANDON.  MARTIN  L.  STOVER. 

JOHN  R.  PUTNAM.  LESLIE  W.  RUSSELL. 

8.  ALONZO  KELLOGG.  CHESTER  B.  MCLAUGHLIN.  I 

'  Retired  on  account  of  age  limit,  and  afterwards  assigned  hy  the  governor  to  duty 
in  the  supreme  court,  as  provided  by  Const.  1S93,  art.  6,  S  13. 
-  Assigned  by  the  governor  to  succeed  Hr.  Justice  Bradley. 
"Deceased. 

*  Appointed  by  the  governor  to  fill  unexpired  term  of  Mr.  Justice  Osbnrue. 
'Assumed  the  oflBce  ef  chief  judge  of  court  of  appeals.  January  1,  IbVS. 

*  Appointed  by  the  governor  in  place  of  Mr.  Justice  Parker,  until  his  successor  is 
I'lected. 

'  Assigned  by  the  governor  to  First  appellate  division  for  five  years,  in  place  of 
Mr.  Justice  Williams. 


Digitized  by 


Google 


JUDGES  or  TH£  COURTS. 


Third  Department — Continued. 

JvsUcea  of  the  Sixth  Diglrict. 

DAVID  L.  FOLLETT.  WALTER  LLOYD  SMITH. 

CHARLES  B.PARKER  GEORGE  F.  LYON. 

GBRRIT  A.  FORBEa  BURR  MATTICB.      . 


Fourth  Department. 

Juglices  of  the  App^te  Division. 
GEORGE  A.  HARDIN,  Presiding  Jubticb- 

AB8O0IATE  JDBT1CE8. 

DAVID  L.  FOLLETT.  MANLY  C.  GREEN. 

WILLIAM  H.  ADAMS.  HAMILTON  WARD. 

Jualicea  of  the  Mfth  District. 

GEORGE  A.  HARDIN.  MAURICE  L.  WRIGHT. 

MILTON  H.  MERWIN.  PETER  B.  McLENNAN. 

PARDON  C  WILLIAMS.  WILLIAM  E.  SCRIPTUHE. 

FRANK  H.  HI8C0CK. 

Jugliceg  of  the  Seventh  District. 

CHARLES  C.  DWIGHT.  JOHN  M.  DAVY. 

WILLIAM  RUM8EY.  WILLIAM  E.  WERNER 

GEORGE  B.  BRADLEY.!  JAMES  W.  DUNWELL. 

WILLIAM  H.  AD.\MS.  EDWIN  A  NASH. 

.TttMires  of  the  Eighth  District. 

HENRY  A.  CHILDS.  EDWARD  W.  HATCH.* 

JOHN  a  LAMBERT.  FRANK  C.  LAUGHLIN. 

HAMILTON  WARD.  ROBERT  C.  TITUS. 

MANLY  C.  GREEN.  TRUMAN  C.  WHITE. 

ALFRED  SPRING.  JOHN  WOODWARD.* 


CITY  COUBT  OP  NEW  YORK. 

ROBERT  A.  VAN  WYCK.  Chikf  Justice.* 
W.  M.  K.  OLCOTT,  Chief  Justice.* 

JAMES  M.  FITZSIMONa  LEWl3  J.  CONLAN. 

JOHN  H.  McCarthy.  john  p.  schuchman. 

EDWARD  F.  ODWYER 

I  Retired.    Term  expired. 

*  Assigned  to  appellate  division.  Second  department. 

*  Resigned. 

*  Appointed  by  tbe  governor  to  fill  unexpired  term  of  Mr.  Chief  Justice  Van  Wyck. 
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Rogers  v.  Trustees  of  New  York  &  Brooklyn  Bridge 42  N.  Y.  Supp.  1046 

UoUon  granted.     48  N.  B.  U07,  168  N.  Y.  676. 

Sackett  &  Wllbelms  Lithographing  Co.  v.  Oomstock 39  N.  Y.  Supp.    458 

IloUon  sraated.     48  N.  B.  U07,  168  N.  Y.  668. 
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Sajje  V.  Lockman 44  N.  T.  Supp.  1129 

Order  affirmed.     48  N.  B.  UOT,  U3  N.  Y.  686. 
Seagrlst's  WUl,  In  re 37  N.  Y.  Sapp.    486 

Order  affirmed.     48  N.  B.  UOT,  168  N.  Y.  68S. 

Second  Nat.  Bank  of  City  of  New  York  v.  Curtlss 37  N.  Y.  Supp.  1028 

Judgment  affirmed.     48  N.  E.  UOT,  163  N.  Y.  681. 

Smith  V.  New  York  C€nt.  &  H.  R.  R.  Co 34  N.  Y.  Supp.    881 

Judgment  affirmed.     48  N.  B.  UOT,  1£S  N.  Y.  664. 

Spauldlng  v.  Tucker  &  Carter  Cordage  Co 34  N.  Y.  Supp.    237 

Judgment  affirmed.     48  N.  E.  U07,  1S3  N.  Y.  660. 

State  Bank  of  Lock  Haven  y.  Smith 32  N.  Y.  Supp.    999 

Judgment  affirmed.     49  N.  B.  680,  166  N.  Y.  185. 

Suarez  v.  De  Montlgny 37  N.  Y.  Supp.    503 

Judgment  affirmed.     48  N.  B.  HOT,  163  N.  Y.  6T8. 

Swan  T.  Mutual  Reserve  Fund  Life  Ass'n 47  N.  Y.  Supp.  1149 

Judgment  affirmed.     49  N.  E.  2S8,  165  N.  Y.  9. 

Taber  v.  WlUetts 37  N.  Y.  Supp.    233 

Judgment  affirmed.     48  N.  B.  1107,  153  N.  Y.  663. 

Thome's  Will,  In  re 48  N.  Y.  Supp.  1116 

Order  affirmed.     48  N.  B.  661,  166  N.  Y.  140. 

Tllford  V.  City  of  New  York 37  N.  Y.  Supp.    185 

Judgment  affirmed.     48  N.  B.  UOT,  163  N.  Y.  671. 

Tlsdell  v.  New  Hampshire  Fire  Ins.  Co 32  N.  Y.  Supp.    166 

Order  affirmed.     49  N.  B.  664,  155  N.  Y.  163. 

TompWns  v.  Verplank 42  N.  Y.  Supp.    412 

Judgment  modified.     49  N.  B.  136,  154  N.  Y.  634. 

Tompkins'  Estate.  In  re 42  N.  Y.  Supp.    412 

Judgment  modified.     49  N.  E.  135,  164  N.  Y.  634. 

Tuller  V.  Silver  Metal  Mfg.  Co 47  N.  Y.  Supp.  1150 

UoUon  granted.     48  N.  E.  UOT,  163  N.  Y.  664. 

Verplank  v.  Tompkins 42  N.  Y.  Supp.    412 

Judgment  modified.     49  N.  E.  135,  164  N.  Y.  634. 

Walker  v.  Walker 47  N.  Y.  Supp.    613 

Orders  reversed.     49  N.  B.  663,  166  N.  Y.  TT. 

Wamsley  v.  H.  L.  Horton  &  Co 42  N.  Y.  Supp.    767 

Order  affirmed.     48  N.  E.  UOT,  163  N.  Y.  68T. 

Ward  v.  Pratt 37  N.  Y.  Supp.  1150 

Judgment  affirmed.     48  N.  E.  UOT,  163  N.  Y.  672.  . 

WlUiams  V.  Delaware,  L.  &  W.  R.  Co 36  N.  Y.  Supp.    274 

Judgment  reversed.     49  N.  B.  6T2,  166  N.  Y.  168. 

Williamson  v.  Chapln 44  N.  Y.  Supp.  1134 

Judgment  affirmed.     48  N.  B.  1108,  163  N.  Y.  691. 
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(24  App.  Div.  005) 

SHULL  V.KING  et  al. 

(Supreme  Gonrt,  Appellate  Division,  Third  Department.     Jannary  20,  18SSJ 

t.  SxBKFTiONa— Propertt  Puik!HA8bd  bt  Pension  Monkt— Evidki<[cb. 

A  i>er8on  claiming  real  estate  as  exempt  from  execution,  because  pur- 
chased by  pension  money,  must  prove  such  right,  as  Inspection  of  th« 
property  or  of  the  records  will  not  determine  whether  it  Is  exempt  or  not. 

9.    SaKK— QUKSTION   NOT  TBIABLB  ON    MOTION — TRIAL  BT  JURT. 

Where  defendant  in  execution  claimed  that  certain  real  estate  levied 
on,  and  which  he  had  conveyed  to  his  wife,  was  exempt,  because  it  had 
been  purchased  by  pension  money,  and  plaiutlfF  In  execution  disputed 
such  allied  facts,  protested  against  the  determination  of  such  question 
by  affidavits  on  motion,  and  demanded  a  Jury  trial,  and  also  made  a  show- 
ing that  the  grantee  was  not  the  defendant's  wife,  the  questions  presented 
should  not  be  determined  by  ex  parte  affidavits,  and  on  motion,  as  either 
party  lias  the  right  to  a  determination  thereof  by  common-law  evidence. 

Appeal  from  Fnlton  county  court. 

Motion  by  Carrie  King  and  Amos  King  to  set  aside  the  levy  of  an 
execution,  and  to  enjoin  a  sale  thereunder,  on  a  judgment  in  an  ac- 
tion wherein  Alfred  W.  Shull  was  plaintiff  and  they  were  defend- 
ants, on  the  alleged  ground  that  the  property  levied  on  was  pur- 
chased by  pension  money  of  said  Amos,  and  was  therefore  exempt 
from  such  process,  and  had  been  conveyed  by  him  to  his  wife,  said 
Carrie,  which  motion  waa  supported  by  the  separate  aflBdavits  of  de- 
fendants in  execution.  Plaintiff  in  execution,  opposing  said  moticm, 
protested  that  the  court  had  no  jurisdiction  to  issue  an  injunction 
on  affidavits  alone  as  its  foundation,  denied  specifically  the  facts  set 
out  in  the  supporting  affidavits,  alleged  his  right  to  have  the  several 
questions  so  raised  determined  by  a  jury,  and  demanded  a  trial  there- 
48  N.Y.S.— 1 
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of,  by  jury,  in  a  proper  action,  on  common-law  proof,  supporting  his 
contention  by  the  separate  affidavits  of  himself  and  another.  Prom 
an  order  enjoining  the  sale  of  the  property  in  question,  and  setting 
aside  the  levy  thereon,  plaintiff  in  execution  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWm,  JJ. 

Andrew  J.  NeUis,  for  appellant. 
Clarence  W.  Smith,  for  respondents. 

HERRICK,  J.  No  question  is  raised  before  ns  but  what  real  estate 
purchased  with  pension  money,  and  owned  by  a  pensioner,  his  wife, 
or  widow,  is  exempt  from  levy  and  sale  on  execution.  The  question 
for  determination  here  is  as  to  whether  that  exemption  can  or  should 
be  enforced  upon  motion  and  by  order. 

In  the  case  of  Bank  v.  Carpenter,  119  N.  Y.  550,  23  N.  E.  1108,  the 
execution  was  stayed  by  an  order  of  the  county  court  in  the  same 
manner  as  has  been  done  in  this  case,  but  in  that  case  there  seems 
to  have  been  no  controversy  as  to  the  facts,  and  a  pure  question  of 
law  upon  such  facts  was  presented  to  the  court,  and  no  question  was 
raised  as  to  the  authority  or  jurisdiction  of  the  court  to  malce  the 
order  staying  the  execution  and  setting  aside  the  levy,  so  that  that 
case  is  not  an  authority  upon  the  question  involved  here.  There  is 
no  doubt  that  courts  of  original  jurisdiction  have  authority  to  stay 
executions  for  the  purpose  of  preventing  oppression,  or  to  stop  an 
abuse  of  the  process  of  the  court,  or  to  stay  proceedings  to  enforce 
a  judgment  when  the  defendant  in  such  judgment  has  been  dischar- 
ged from  the  debt  or  cause  of  action  which  resulted  in  the  judgment 
and  execution,  particularly  when  such  discharge  or  release  has  occur- 
red at  too  late  a  period  to  permit  its  being  pleaded  as  a  defense  to 
tiie  action,  as  in  cases  where  a  debtor  has  been  discharged  by  bank- 
ruptcy or  insolvency  proceedings.  Cornell  v.  Dakin,  38  N.  Y.  253; 
Monroe  v.  Upton,  50  N.  Y.  593;  Palmer  v.  Hutchins,  1  Cow.  42. 

Ordinarily,  it  may  be  said  that  a  court  of  original  jurisdiction  has 
eontrol  over  its  own  process,  of  whatever  nature,  which  control  it  will 
exercise  in  proper  cases.  Whether  that  is  true  to  its  full  extent  of  a 
eourt  of  limited  jurisdiction,  like  the  county  court,  I  will  not  at  this 
time  stop  to  discuss,  because  it  seems  to  me  that,  in  this  particular 
case,  it  is  unnecessary  to  decide  that  question  in  order  to  diepise  of 
this  appeal.  An  application  to  the  court  to  control  its  process,  to  pre- 
vent abuses  or  oppression,  or  by  a  defendant  to  avail  himself  of  the 
discharge  in  bankruptcy  or  insolvency,  has  been  permitted  to  be 
made  by  motion;  but  where  it  is  claimed  that  a  wrongful  levy  has 
been  made,  or  that  a  levy  has  been  made  upon  property  not  belong- 
ing to  the  defendant  in  the  action,  or  where  controverted  questions 
of  title  have  arisen,  the  party  claiming  to  be  aggrieved  has  been  left 
to  his  remedy  by  action.  An  examination  of  the  cases  will  show  that, 
ordinarily,  exemptions  have  been  enforced  by  notifying  the  sheriff 
that  the  defendant  in  the  execution  claims  the  property  levied  upon 
to  be  exempt  from  levy  and  sale  on  execution;  and  if,  notwithstand- 
ing such  notice  and  protest,  the  sheriff  proceeds  to  sell,  the  party 
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claiming  exemption  has  resorted  to  an  action  for  damages  because 
of  such  wrongful  sale,  or  to  an  action  to  restrain  the  sale,  or  an  action 
to  recover  the  property.  Griffin  v.  Sutherland,  14  Barb.  456;  Twin- 
am  T.  Swart,  4  Lans.  263;  Wilcox  v.  Howe,  59  Hun,  268,  12  N.  Y. 
Supp.  783;  Buff  urn  v.  Porster,  77  Hun,  27,  28  N.  Y.  Supp.  285. 

The  case  of  Wilcox  v.  Howe  was  a  case  where  exemption  was. 
claimed  under  section  1391  of  the  Code  of  Civil  Procediire,  the  prop- 
erty being  a  horse  and  wagon.  The  court  held  that,  as  to  the  ex- 
emptions contained  in  section  1390,  the  officer  has  no  right  to  make 
a  levy  upon  them,  and  that,  as  to  the  exemptions  mentioned  in  sec- 
tion 1391,  the  exemption  is  a  qualified  one,  and  the  i>erson  desiring 
it  must  claim  it,  and  notify  the  officer  of  his  claim.  The  exemptions 
«et  forth  in  section  1390  are  of  specific  articles  named,  that  the  officer 
can  easily  determine  and  identify  by  inspection.  The  exemptions 
contained  in  section  1391  need  something  more  than  a  mere  inspec- 
tion of  the  articles  themselves  to  determine  whether  they  are  exempt 
or  not.  So,  of  real  estate  purchased  by  pension  money,  a  mere  in- 
spection of  the  property  or  of  the  records  will  not  determine  whether 
it  is  exempt  or  not.  A  person  claiming  an  exemption  must  prove  it. 
Griffin  V.  Sutherland,  14  Barb.  456;  Twinam  v.  Swart,  4  Lans.  263. 

I  can  see  no  reason  for  adopting  one  rule  for  enforcing  one  class 
of  exemptions,  and  another  rule  for  another  class  or  kind.  The  case 
of  Buffum  V.  Forster  was  a  case  where  the  plaintiff  brought  an  action 
to  enforce  a  pension  exemption.  In  that  caae  the  question  was  raised 
tliat  the  plaintiff's  remedy  was  by  motion  in  the  original  action,  and 
the  case  of  Bank  v.  Carpenter,  119  N,  Y.  550,  23  N.  E.  1108,  was  cited 
as  authority  to  that  effect;  but  the  court  held  that  the  question  was 
not  raised  or  considered  in  that  case,  and  held  that  the  plaintiff  might 
resort  to  an  action  to  obtain  the  relief  he  sought;  that  the  judgment 
recovered  against  him  was  an  apparent  lien  upon  his  real  estate,  and 
his  right  to  exempt  was  dependent  upon  facts  extrinsic  of  that  action; 
and  that,  "in  order  to  relieve  his  real  estate  from  that  judgment,  he 
must  establish  as  facts  that  he  was  a  pensioner,  and  that  the  real 
estate  was  purchased  with  his  pension  money.  His  claim  in  this  re- 
gard may  be  controverted,  and  we  .think  he  has  the  right  to  have  this 
question  tried  and  determined  upon  common-law  evidence,  and  that 
he  is  not  bound  to  have  it  disposed  of  in  a  motion  upon  ex  parte  affi- 
davits." 

If  the  party  claiming  the  exemption  has  the  right  to  have  the  ques- 
tion tried  and  determined  upon  common-law  evidence,  I  do  not  see 
why  the  adverse  party  does  not  possess  the  same  right.  In  the  case 
before  us,  the  plaintiff  in  the  execution  asserted  that  right,  and,  when 
the  motion  came  on  to  be  heard,  challenged  and  disputed  the  facts 
upon  which  the  defendant  claimed  the  exemption,  he  protested  against 
the  court's  determining  the  question  by  affidavits  upon  motion,  and 
demanded  that  the  question  should  be  determined  by  a  jury  in  an 
action.  He  also  set  forth,  by  affidavits,  facts  from  which  it  might  be 
inferred  that  the  defendant  Carrie  King  was  not  the  wife  of  the  de- 
fendant Amos  King. 

The  questions  presented,  it  seems  to  me,  are  questions  that  should 
not  be  determined  by  ex  parte  affidavits  and  upon  motion;  that  the 
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pUtintiff  has  the  right,  as  has  the  defendant,  to  hare  the  questions 
of  fact  presented  determined  by  common-law  evidence;  and  that, 
therefore,  the  order  appealed  from  should  be  reversed,  with  f  10  costs 
and  disbnrsements  of  this  appeal,  and  the  motion  denied,  with  f  10 
costs.    All  concur. 


(23  App.  Div.  499.) 

KOBINSON  V.  COLUMBIA  SPINNING  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.   December  17,  1897.) 

1.  Attachment— Sufficiency  of  Levy. 

The  only  way  in  ^hlch  a  levy  can  be  made  under  an  attachment  upon 
property  capable  of  manual  delivery  is  for  the  sheriff  to  take  possession 
thereof. 

2.  Same. 

An  attachment  was  procured  against  the  property  of  the  defendant  cor- 
poration, and  the  sheriff  made  inquiries  concerning  It  from  persons  hav- 
ing It  In  their  possession,  who  erroneously  denied  having  any  such  prop- 
erty. At  the  same  time,  he  delivered  to  them  a  certified  copy  of  the  war- 
rant and  other  papers,  and  a  notice  advising  them  of  his  intention  to  levy 
on  the  property  in  their  hands,  and  requiring  them  to  deliver  the  same 
to  him,  and  to  furnish  a  certificate.  Thereafter,  In  a  suit  by  a  stock- 
holder of  the  corporation,  a  receiver  of  Its  property  was  appointed,  and 
took  possession  thereof.  Up  to  that  time  no  certificate  had  been  pro- 
cured or  further  steps  taken  by  the  sheriff.  Upon  appeal  from  an  order 
denying  an  application  thereafter  made  to  permit  the  sheriff  to  complete 
Ids  levy  under  the  attachment,  hdd,  that  the  motion  was  properly  denied. 

lugraham  and  Patterson,  JJ.,  dissenting. 

Appeal  from  special  term. 

Action  by  Charles  L.  Robinson  against  the  Columbia  Spinning  Com- 
pany. The  Merchants'  National  Bank  of  the  City  of  New  York  ap- 
pealed from  an  order  denying  its  motion  for  leave  to  complete  a  levy 
against  the  property  of  such  companv.    Affii-med. 

Argned  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  ENGRAHAM,  JJ. 

George  Zabriskie,  for  appellant. 
Charles  £.  Hughes,  for  respondent. 

RUMSEY,  J.  The  Columbia  Spinning  Company  was  a  foreign  cor- 
poration, organized  under  the  laws  of  the  state  of  Massachusetts. 
On  the  15th  day  of  April,  1897,  an  action  was  begun  in  this  state  by 
certain  stockholders  and  directors  of  that  company,  to  dissolve  the 
corporation;  and  on  that  day  receivers  were  appointed  of  the  prop- 
erty of  the  corporation,  who  took  possession  of  all  its  property 
in  this  state.  On  the  same  15th  day  of  April,  1897,  the  Merchants' 
National  Bank  of  the  City  of  New  York  brought  an  action  against  the 
Columbia  Spinning  Company  to  recover  a  debt  due  from  that  com- 
pany to  it,  and  on  that  day  obtained  a  warrant  of  attachment  against 
the  property  of  the  defendant  corporation.  On  the  same  day,  the 
deputy  sheriff,  in  whose  hands  the  warrant  had  been  placed  for  serv- 
ice, went  to  the  place  of  business  of  the  firm  of  O.  H.  Sampson  &  Co., 
in  the  city  of  New  York,  and  stated  to  one  of  the  members  of  the 
firm  that  he  had  in  his  possession  the  warrant  of  attachment  against 
the  property  of  the  Columbia  Spinning  Company,  under  which  he 
bad  come  there  to  levy  upon  its  property,  which  was  then,  as  he 
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snpposed,  in  the  possession  of  the  firm,  and  requested  Sampson  to  tell 
him  what  property  of  the  defendant  the  said  Ann  had  in  their  pos- 
session and  under  their  control.  Sampson,  to  whom  the  application 
waa  made,  denied  tliat  the  firm  had  any  property  of  the  defendant 
On  the  19th  of  April,  the  deputy  sherifE  went  to  the  office  of  Catlin 
&  Co.,  and,  applying  to  one  of  the  members  of  that  firm,  said  to  him 
that  he  held  a  warrant  of  attachment  against  the  property  of  the 
Columbia  Spiiming  Company,  under  which  he  desired  to  make  a  levy 
on  the  property  of  the  defendant  in  their  possession,  and  asked  him 
whether  the  firm  of  Catlin  &  Co.  had  any  of  the  property  of  the 
Colombia  Spinning  Company  in  its  possession.  By  them  also  he  was 
told  that  they  had  no  property  of  the  company  in  their  possession 
and  under  their  control.  Acting  upon  the  information  thus  con- 
veyed, the  deputy  sheriff  took  no  further  steps  to  levy  the  attach- 
ment upon  the  property  of  the  defendant  in  the  possession  of  either 
of  those  firma  Subsequently  the  sheriff  demanded  of  each  firm  a 
certificate  specifying  the  amount,  nature,  and  description  of  the 
property  of  the  defendant  which  they  held,  and  a  certificate  was 
furnished  on  the  5th  day  of  May,  1897,  by  Sampson  &  Co.  No  cer- 
tificate seems  ever  to  have  been  furnished  by  the  firm  of  Catlin  &  Co. 
At  the  time  of  making  the  application  to  these  two  firms,  respectively, 
the  sheriff  delivered  to  each  of  them  a  certified  copy  of  the  warrant, 
and  the  papers  upon  which  it  was  granted,  and  a  notice  advising 
them  of  the  intention  of  the  sheriff  to  levy  upon  the  property  in 
their  hands,  and  requiring  them  to  deliver  all  that  property  to  him, 
and  to  furnish  a  certificate.  At  the  time  when  the  above  inquiries 
were  made  of  these  two  firms,  respectively,  they  had  in  their  posses- 
sion a  considerable  amount  of  personal  property,  capable  of  manual 
delivery,  which  was  owned  by  the  Columbia  Spinning  Company;  and 
there  is  no  doubt  that,  when  they  informed  the  sheriff  that  they  had 
no  snch  property,  they  told  him  what  was  not  the  truth,  although 
they  supposed  the  statements  were  true.  Subsequently,  and  on  tlie 
28th  of  April,  1897,  the  plaintiff,  Charles  L,  Robinson,  brought  an 
action  against  the  Columbia  Spinning  Company  in  this  court,  in  which 
he  set  up  the  pendency  of  the  action  in  Massachusetts,  and  the  ap- 
pointment of  receivers  in  that  state,  and  asked  for  the  appointment 
of  auxiliary  receivers  in  the  state  of  New  York  to  take  the  property 
of  the  corporation  in  this  state,  and  hold  it  subject  to  the  order  of 
the  court  here.  That  application  was  granted,  and  receivers  were 
appointed,  and  qualified  on  the  28th  of  April,  and  took  possession  of 
the  property.  Up  to  that  time  no  certificate  had  been  procured  by 
the  sheriff,  and  no  levy  under  the  attachment  had  been  made,  and 
none  had  been  attempted  except  by  the  application  of  the  deputy 
sheriff  to  the  members  of  these  two  firms,  as  is  mentioned  in  the 
former  part  of  this  opinion.  After  the  receivers  had  been  appointed 
and  had  taken  the  property  into  their  possession,  an  application  was 
made  to  the  court  to  permit  the  sheriff  to  complete  his  levy  under 
the  attachment.  This  application  was  resisted  by  the  receivers,  and 
was  denied,  and  from  the  order  denying  it  this  appeal  is  taken. 

The  right  to  issue  a  warrant  of  attachment  as  a  provisional  remedy 
is  one  that  depends  upon  the  statute,  and  has  no  existence  outside 
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of  the  statutory  provijiions.  The  cases  in  which  it  can  be  granted,  as 
well  as  the  procedure  necessary  to  make  it  effective,  are  prescribed 
by  the  statute,  which  must  be  followed  to  make  the  remedy  effective. 
Blossom  V.  Estes,  84  N.  Y.  C14.  Among  these  provisions  is  one  pre- 
scribing the  way  in  which  an  attachment  must  be  levied  in  order  to 
complete  the  lien.  Code  Civ.  Proc.  §  649.  It  directs  that,  upon  per- 
sonal property  capable  of  manual  delivery,  the  levy  must  be  made  by 
taking  the  same  into  the  sheriff's  actual  custody.  There  is  no  other 
provision  than  that  tor  making  a  levy  on  property  like  that  sought 
to  be  taken  here.  Nothing  else  will  constitute  the  levy,  and,  until 
the  officer  has  obtained  the  actual  custody,  he  has  made  no  levy,  and 
can  make  none.  Anthony  v.  Wood,  HQ  N.  Y.  180,  187.  The  lien  of 
an  attachment  arises  only  by  the  makine  of  a  levy,  and  in  that  respect 
it  differs  from  an  execution  as  to  which  the  law  prescribes  that  the 
personal  property  of  the  debtor  is  bound  by  the  delivery  of  the  exe- 
cution to  the  sheriff  to  be  executed;  but  there  is  no  such  provision 
in  regard  to  an  attachment,  and  therefore  no  lien  is  acquired  by  the 
delivery  to  the  sheriff  of  the  warrant,  nor  does  one  come  to  exist  until 
the  levy  is  actually  made  under  the  warrant,  in  the  precise  manner 
prescribed  by  the  statute.  Burkhardt  v.  Sanford,  7  How.  Prac.  329; 
American  Exch.  Bank  v.  Morris  Canal  &  Banking  Co.,  6  Hill,  3G3.  It 
is  not  claimed  that  any  such  levy  was  made  in  this  case  as  the  stat- 
ute prescribes;  but  the  claim  is  that,  because  of  the  statement  made 
to  the  deputy  sheriff  by  the  agent  of  the  defendant,  the  sheriff  was 
prevented  from  completing  the  levy  which  he  would  otherwise  have 
made,  and  acquiring  the  lien  which  he  would  otherwise  have  acquired, 
and,  in  the  exercise  of  its  equitable  powers,  the  court  should  perfect 
the  lien  which  the  sheriff  was  precluded  from  making.  If  it  could 
be  said  that  there  was  any  power  in  the  court  to  complete  a  lien 
which  was  left  imperfect  because  of  the  failure  of  the  sheriff  to  com- 
plete it  for  any  reason,  which  is  very  doubtful,  this  is  not  that  case. 
It  cannot  be  said  here  that  the  sheriff  took  steps  to  make  a  levy  whicl» 
he  left  incomplete.  He  did  nothing  of  the  sort.  The  only  way  in 
which  the  levy  could  be  made  was  by  taking  possession  of  the  prop- 
erty, and,  until  that  was  done,  there  was  no  more  a  levy  upon  the 
property  which  gave  the  attachment  priority  than  existed  when  the 
attachment  was  given  to  the  sheriff,  and  before  he  had  taken  any 
steps  to  make  the  levy.  The  question  is  not  a  question  of  equitable 
right,  but  a  pure  question  of  law,  whether  the  thing  is  done  which  ■ 
the  law  says  is  necessary  to  be  done  to  create  a  lien  that  did  not 
exist  until  the  particular  act  had  taken  place.  So  far  as  the  legal 
rights  of  the  parties  are  concerned,  the  case  is  precisely  upon  the 
same  footing  as  any  other  case  in  which  there  is  a  race  between  two 
diligent  creditors.  The  one  who  first  completes  the  act  which  en- 
titles him  to  his  relief,  in  the  nature  of  things,  gets  the  priority.  The 
only  way  in  which  it  could  be  claimed  that  the  court  had  the  right 
to  interpose  in  this  matter  was  because  of  the  false  statement  of 
the  agent  of  the  defendant.  But  that  statement  operated  to  prevent 
the  doing  of  the  act  which  alone  could  constitute  the  lien,  and  there 
is  no  provision  of  the  statute  which  gives  to  the  court  the  right  to 
interpose  its  equitable  powers,  and  free  a  person  who  has  attempted 
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to  secure  a  legal  lien  from  the  effect  of  any  mistake  which  makes  his 
attempt  anavailing.  The  sheriff  in  this  case  might  have  taken  steps 
to  discover  the  truth.  Had  he  done  so,  undoubtedly  he  coqjd  have 
made  a  levy  upon  this  property  before  the  appointment  of  the  receiv- 
ers j  and,  if  he  had  done  that,  the  levy  would  have  been  perfect,  and 
the  lien  complete.  But  the  trouble  with  the  appellant's  case  is  that 
there  is  no  possibility  of  making  a  levy,  unless  the  officer  does  the  pre- 
cise thing  which  the  statute  requires;  and  there  is  no  statutory  pro- 
vision for  completing  the  levy  which  the  officer  has  failed  to  make  In 
the  way  the  statute  requires. 

For  this  reason,  the  <»der  of  the  court  denying  the  motion  was  cor- 
rect, and  must  be  afBrmed,  with  f  10  costs  and  disbursements. 

VAN  BBTOJT,  P.  J.,  and  O'BRIEN,  J.,  concur. 

INOBAHAM,  J.  (dissenting).  The  motion  made  to  the  court  below 
was  to  allow  the  petitioner,  the  Merchants'  National  Bank,  which 
had  obtained  a  warrant  of  attachment  against  the  property  of  the 
defendant,  a  foreign  corporation,  to  levy  upon  certain  property  be- 
longing to  the  said  defendant  in  the  possession  of  the  firms  of  Catlin 
&  Co.  and  O.  H.  Sampson  &  .Co.  The  motion  was  denied  in  the  court 
below,  upon  the  ground  that  the  attachment  granted  to  the  appellant 
had  been  vacated.  As  the  order  vacating  the  attachment  has  been 
reversed,  and  the  attachment  reinstated,  the  reasons  assigned  by  the 
court  below  do  not  now  exist;  and  the  question  is  whether,  upon  the 
papers  presented  to  the  court,  the  petitioner  should  be  allowed  to 
complete  the  levy  upon  his  attachment.  Upon  the  facts,  it  appears 
that  on  the  15th  day  of  April,  1897,  the  appellant  commenced  an  ac- 
tion against  the  defendant,  a  foreign  corporation,  and  obtained  an 
attachment.  On  the  19th  day  of  AprQ,  the  sheriff  served  a  copy  of 
it  upon  a  member  of  the  firm  of  Catlin  &  Co.,  and  also  upon  a  mem- 
ber of  the  firm  of  O.  H.  Sampson  &  Co.  Upon  calling  on  the  firm 
of  Catlin  &  Co.,  a  Mr.  Park,  a  member  of  the  firm,  was  served  with  a 
copy  of  the  warrant  of  attachment,  and  the  sheriff  said  that  he  de- 
sired to  levy  the  attachment  on  the  property  of  the  defendant.  Mr. 
.Park  referred  the  sheriff  to  a  Mr.  Cowdrey,  who  was  standing  by, 
and  to  whom  the  said  Park  handed  the  papers  served  on  him  by  the 
sheriff,  and  said  that  Mr.  Cowdrey  had  authority  to  speak  for  the 
firm.  The  sheriff  then  asked  Mr.  Cowdrey  whether  he  or  said  firm 
had  in  their  possession  or  under  their  control  any  property  belonging 
to  the  defendant.  Mr.  Cowdrey  replied  that  they  had  none.  Relying 
upon  this  statement,  the  sheriff  made  no  further  effort  to  levy  upon 
any  particular  property.  On  the  15th  day  of  April,  1897,  the  sheriff 
applied  to  the  firm  of  O.  H.  Sampson  &  Co.,  in  the  city  of  New  York, 
and  saw  a  Mr.  Eugene  H,  Sampson,  a  member  of  the  firm,  A  certified 
copy  of  the  warrant  of  attachment  was  then  delivered  to  Mr,  Samp- 
son, with  a  statement  that  the  sheriff  desired  to  levy  upon  any  prop- 
erty of  the  defendant  in  his  possession,  or  in  the  possession  of  the 
firm.  Mr,  Sampson  said  that  he  did  not  know  of  any  property  of  the 
defendant  in  his  possession  or  under  the  control  of  the  said  firm. 
Ihe  same  statement  was  made  by  both  of  these  firms  to  a  clerk  of 
the  plaintiff's  attorney,  who  about  that  time  made  inquiries  as  to  the 
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property  of  the  defendant  Sabseqnentlj,  and  on  the  28th  day  of 
April,  tiie  plaintiff  in  this  action,  a  stockholder  of  the  defendant  cor- 
poration, commenced  an  action  in  this  court  against  the  corporation. 
The  defendant  corporation  voluntarily  appeared  in  that  action,  and, 
on  consent,  receivers  were  appointed  of  all  property  of  the  defendant 
in  this  state.  These  receivers  were  given  power  to  take  possession 
of  all  the  goods,  chattels,  and  property  of  the  defendant,  and  no  fur- 
ther directions  were  contained  in  the  order  except  tp  receive  the 
property. 

The  complaint  in  this  action  alleges  the  appointing  of  the  receivers 
of  the  property  in  Massachusetts,  demands  judgment  that  the  Massa- 
chusetts receiver  be  appointed  receiver  of  the  property  ot  the  defend- 
ant in  this  state,  with  the  authority  to  receive  the  same,  and  to  con- 
vert the  same  into  money,  under  the  direction  of  the  court,  and  re- 
straining all  creditors  of  the  corporation  from  interfering  with  the 
receiver  of  such  property.  Neither  in  the  action  commenced  in  Massa- 
chusetts nor  in  the  action  commenced  in  this  state  is  any  demand 
made  for  the  dissolution  of  the  corporation,  or  for  a  distribution  of 
its  property  among  its  creditors;  nor  does  either  the  order  granted 
in  this  state  or  the  order  granted  in  the  state  of  Massachusetts  pro- 
vide for  such  disposition  of  the  receivers'  property.  The  orders  ap- 
pointing the  receivers,  both  in  this  state  and  in  tiie  state  of  Massa- 
chusetts, appear  to  be  devised  simply  for  the  purpose  of  holding  the 
property  of  this  foreign  corporation  so  as  to  prevent  the  creditors  in 
this  state  from  obtaining  liens  upon  it,  and  having  it  for  the  benefit 
of  the  stockholders  of  the  corporati(»i.  There  is  no  statement  in  the 
complaint  in  the  action  commenced  in  this  state  that  there  is  not 
sufficient  property  in  this  state  to  pay  all  creditors  of  the  corporation 
here.  On  the  contrary,  it  appears  that  there  was  property  of  the  cor- 
poration here  to  the  value  of  upward  of  f  75,000 ;  and  the  only  state- 
ment of  the  creditors  of  the  corporation  in  this  state  is  that  the  de- 
fendant is  indebted  to  the  petitioner,  the  Merchants'  National  Bank, 
in  the  sum  of  |13,964.49,  and  to  the  National  Broadway  Bank  in  the 
sum  of  $18,657.35.  Sundry  other  creditors  are  spoken  of,  but  it  does 
not  appear  that  the  aggregate  amount  of  their  claims  exceeds  in  value 
the  property  in  this  state.  It  is  further  alleged  that  the  receivers  in 
Massachusetts  are  authorized  to  continue  the  business  of  the  corpora- 
tion for  the  purpose  of  realizing  the  greatest  possible  value  out  of 
the  assets  thereof;  that,  in  order  to  protect  the  corporation  and 
stockholders  of  the  corporation,  it  is  necessary  that  the  business  of 
the  corporation  should  be  continued;  that  receivers  should  be  ap- 
pointed to  take  possession  of  and  control  the  property  in  said  state; 
and  that,  under  the  order  of  this  court,  the  receiver  should  co-operate 
with  said  receivers  so  appointed  in  Massachusetts  in  the  disposition 
of  the  said  property,  and  in  the  doing  of  all  acts  that  may  be  neces- 
sary for  the  protection  of  the  said  assets  and  the  realization  of  the 
lull  value  thereof. 

We  have  thus  a  case  where  a  New  York  creditor,  having  obtained 
a  warrant  of  attachment  against  a  foreign  corporation,  is  prevented 
by  the  false  statements  of  the  agents  of  that  corporation  from  levy- 
ing upon  its  property  until  the  corporation,  in  an  action  commenced 
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by  stockholders,  and  upon  the  consent  of  the  corporation,  can  procure 
the  appointment  of  a  receiver  for  the  benefit  of  the  stocldiolders,  who 
will  prevent  the  New  York  creditors  from  obtaining  liens  on  the 
property  to  secure  thpir  demands.  I  do  not  think  that  the  interests 
of  foreign  corporations  and  the  stockholders  of  foreign  corporations 
sboold  be  protected  at  the  expense  of  our  citizens,  or  that  a  perfectly 
apparent  device  of  this  character  should  be  allowed  to  succeed.  Upon 
the  granting  of  this  warrant  of  attachment,  the  action  against  this 
corporation  was  commenced,  and  the  court  acquired  jurisdiction  over 
the  property  of  the  foreign  corporation  within  this  state.  Code  Civ. 
Proc  §  416. 

By  section  644  of  the  CJode,  it  was  the  duty  of  the  sherifF  to  imme- 
diately execute  the  warrant  of  attachment,  by  levying  upon  so  much 
of  the  property  of  the  defendant  as  would  be  suflcient  to  pay  the 
demand  of  the  plaintiff;  and,  by  section  649  of  the  C!ode,  a  levy. un- 
der a  warrant  of  attachment  must  be  made  by  taking  the  personal 
property  capable  of  manual  delivery  into  the  sheriff's  actual  custody. 
In  the  discharge  of  this  duty,  he  waited  upon  those  having  the  cus- 
tody of  the  defendant's  property,  and  was  informed  that  they  had  no 
property  of  the  defendant  in  their  custody.  There  was  no  intima- 
tion to  the  sheriff,  or  to  the  attaching  creditor,  that  this  statement 
was  false,  until  a  stockholder  of  the  corporation,  in  collusion  with 
the  officers  of  the  corporation,  had  obtained  the  appointment  of  these 
receivers.  Thus,  by  a  false  statement,  made  to  the  sheriff  by  an 
agent  of  the  corporation,  the  corporation  and  its  officers  were  enabled, 
by  means  of  this  process  of  the  court,  to  prevent  the  sheriff  from  levy- 
ing upon  property  of  the  corporation  which  it  was  his  duty  to  levy 
npon,  and  which  it  was  the  right  of  the  attaching  creditor  to  have 
levied  upon,  to  secure  the  payment  of  any  judgmoit  that  he  should 
obtain.  The  property  is  in  the  hands  of  the  court;  held  by  its  re- 
ceivers, not  for  the  benefit  of  creditors,  but  subject  to  the  order  of  the 
court.  The  power  of  the  court  to  allow  the  sheriff  to  make  the  levy 
notwithstanding  the  possession  of  the  receiver  is  undoubted,  and  I 
think  this  is  a  case  in  which  the  court  should  protect  the  creditor 
who,  by  diligence,  had  obtained  a  position  which  entitled  him  to  a 
lien  upon  the  property  of  the  corporation,  and  should  allow  the  sher- 
iff to  complete  his  levy,  which  w^ould  have  been  effectual  but  for  the 
misrepresentations  of  the  agents  of  the  corporation. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed, 
and  the  receivers  in  this  action  directed  to  allow  the  sheriff  to  levy 
npon  the  property  of  the  defendant  corporation  in  his  possession,  and 
that,  npon  such  levy  being  made,  the  title  of  the  receivers  to  the 
proper^  of  the  defendant  corporation,  in  the  possession  of  the  firms 
of  Catlin  &  Co.  and  O.  H.  Sampson  &  Co.,  when  the  warrants  of  at- 
tachments were  served  upon  these  firms,  be  subordinate  to  the  levy 
made  by  the  sheriff  in  execution  of  this  warrant  of  attachment,  and 
that  the  sheriff  have  permission  to  take  such  prcfperty,  or  sufficient 
thereof,  to  properly  execute  the  warrant,  with  costs  of  this  appeal, 
and  f  10  costs  of  the  motion  in  the  court  below  to  the  appellant 

PATTERSON,  J.,  concurs. 
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PEOPLE  ex  rel,  NEW  ENGLAND  LOAN  &  TRUST  CO.  ▼.  ROBERTS, 

Comptroller. 

(Supreme  Court,  Appellate  Division,  Third  Department.    January  5,  1808.> 

L  Foreign  Couporations — Fhanchisb  Tax— Capital  Stock. 

The  securities  of  a  foreign  corporation,  whose  business  consists  In  loan- 
ing its  capital  on  real  estate,  and  which  has  an  oflBee  in  the  state  where- 
Its  president  and  secretary  reside,  and  to  which  ofHce  are  sent  for  sale 
undisposed-of  securities  taken  in  other  states,  the  proceeds  of  such  sales 
being  deposited  In  a  bank,  and  subsequently  returned  to  the  offices  In 
these  states  for  reinyestment.  are  subject  to  a  franchise  tax,  under  Laws 
1896,  c.  008,  i  182,  as  the  money  received  on  a  sale  of  these  aecurltles  1» 
part  of  the  capital  stock. 
3.  Same— How  Determined. 

The  capital  of  a  foreign  corporation  "employed  within  the  state"   1» 
represented  by  the  actual  value  of  its  property  within  the  state,  whether 
in  money  or  goods  or  other  tangible  things,  less  the  amount  which,  in  a 
proper  case,  may  be  deemed  to  l>e  income  or  profits. 
8.  Same. 

In  arriving  at  the  amount  of  the  capital  stock  of  a  corporation  employed 
■  within  the  state.  It  is  proper  to  consider  the  average  amount  of  securities 
held  and  used  In  the  state,  the  bank  account  and  the  amounts  paid  for 
salaries  and  rentals,  less  what  may  be  properly  deemed  to  be  Income. 

Certiorari  by  the  people,  on  the  relation  of  the  New  England  Loan 
&  Trust  Company,  against  James  A.  Boberts,  as  comptroller  of  the 
state,  to  review  a  detennination  imposing  a  franchise  tax  upon  the 
relator.     Determination  confirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRIOK,  PUT- 
NAM, and  MEBWIN,  JJ. 

Coudert  Bros.,  for  relator. 

T.  E.  Hancock  and  Q,  A.  B.  Hasbrouck.  for  defendant. 

MERWIN,  J.  The  relator  is  an  Iowa  corporation,  organized  under 
the  laws  of  that  state  in  September,  1882,  having  a  capital  of  |840,- 
000.  Its  business  consists  in  the  loaning  of  money  on  bond  and 
mortgage  in  several  of  the  Western  states,  and  selling  the  bonds  them- 
selves or  debentures  based  thereon.  It  began  business  in  this  state 
in  September,  1886.  It  has  an  ofiQce  and  place  of  business  in  the 
city  of  New  York,  and  its  president  and  treasurer  are  located  there, 
and  it  has  a  license  for  the  transaction  of  the  business  of  investments 
from  the  banking  department  of  this  state.  The  home  oflBce  is  at 
Des  Moines,  Iowa,  and  there  the  two  vice  presidents  of  the  company 
and  the  general  counsel  are  located.  It  has  also  an  office  at  Kansas 
City,  Mo.,  and  one  at  Dallas,  Tex.  It  lends  the  capital  of  the  com- 
pany on  real-estate  mortgages  in  Iowa,  Missouri,  and  Texas.  Bonds 
accompany  the  mortgages.  These  bonds  and  mortgages  are  some- 
times sold  at  those  offices.  WTiat  are  not  sold  there  are  sent  to  the 
New  York  office  for  sale.  The  proceeds  of  sales  at  the  New  York  office 
are  deposited  in  thfe  bank  in  New  York,  and  subsequently  sent  to  the 
home  office  or  lending  office  for  lending  again  on  mortgages.  The 
average  amount  held  in  New  York  for  sale  during  the  year  in  ques- 
tion was  $204,000.  The  amount  of  spies  to  actual  residents  of  New 
York  was  $177,400.     Oat  of  the  amount  kept  on  hand,  sales  were 
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made  from  time  to  time  outside  of  the  state  of  New  York,  some  being 
sold  abroad,  some  in  Vermont,  and  some  in  Connecticut.  The  total 
sold  was  f  1,149,916.  The  average  of  the  bank  account  in  New  York 
during  the  year  was  $35,346.76.  The  total  paid  for  salaries  and  serv- 
ices in  this  state  was  f 26,397,  and  for  ofQce  rental  $2,800.  The  value 
of  the  oflflce  furniture  was  f  1,500. 

It  is  clear  that  the  relator  is  doing  business  within  this  state.  It 
IB,  however,  contended  upon  its  behalf  that  no  part  of  its  capital  is- 
employed  by  it  within  this  state,  and  that,  therefore,  there  is  no  basi» 
for  the  tax.  Laws  1896,  c.  908,  §  182.  The  argument  is  that,  al- 
though the  securities  are  here,  the  moneys  or  the  debts  represented  by 
the  securities  must  be  deemed  to  be  located  at  the  residence  or  locetioa 
of  the  corporation  in  Iowa.  The  securities  were  used  here,  and  pre- 
sumptively transferred  here  to  the  different  purchasers.  The  capital 
of  the  corporation  was  dealt  with  here,  and  was  actually  here  when,. 
by  sales  of  the  securities,  the  money  was  realized  and  deposited  here. 
In  that  way  the  capital  was  handled  here  to  an  amount  several  time» 
greater  than  the  average  amount  of  securities  kept  on  hand.  In  the- 
course  of  this  business  the  stock  of  securities  was  being  sold  and  re- 
plenished. The  securities,  for  the  purposes  of  the  transactions  of 
the  company,  were  its  goods.  The  sales  were  made  and  consummated 
on  transfer  of  the  securities  as  effectually  as  if  the  articles  sold  were 
chattels.  In  People  v.  Campbell,  138  N.  Y,  543-547,  34  N.  E.  370,  it 
was  said  of  bonds  of  a  foreign  corporation  held  by  a  domestic  corpora- 
tion, that  such  bonds,  as  well  as  all  choses  in  action,  unless  kept,  em- 
ployed, or  used  outside  of  the  state,  have  their  situs  at  the  domicile 
of  the  owner.  The  inference,  as  claimed  here  by  the  defendant,  is 
that  if  the  bonds  are  kept,  employed,  or  used,  as  here,  outside  of  the 
state  of  the  domicile  of  the  owner,  the  situs  is  at  the  place  where 
they  are  kept  or  used.  The  same  inference  is  made  from  what  was^ 
said  in  People  v.  Campbell,  88  Hun,  544,  34  N.  Y.  Supp.  801. 

It  is  claimed  on  the  part  of  the  relator  that  the  cases  of  People  t. 
Conmussioner  of  Taxes,  23  N.  Y.  242,  and  People  ex  rel.  Bank  of 
Montreal  v.  Commissioners  of  Taxes,  59  N.  Y.  40,  are  in  principle 
applicable  here  in  favor  of  the  contention  of  the  relator.  These  cases 
related  to  general  taxation.  By  chapter  37  of  the  Laws  of  1855,  it 
was  provided  that  nonresidents,  doing  business  in  this  state  as  mer- 
chants or  otherwise,  should  be  assessed  and  taxed  on  all  sums  invested 
in  any  manner  in  such  business,  the  same  as  if  they  were  residents. 
The  Parker  Mills  was  a  foreign  corporation,  and  had  a  depot  and  agent 
in  New  York  City  to  whom  it  sent  goods  for  sale.  Its  only  business 
within  the  state  consisted  in  making  such  sales,  the  proceeds  of  which 
were  remitted  at  once  to  the  corporation.  The  defendants  assessed 
the  relator  the  amount  of  the  value  of  the  goods  which  the  agent  had 
in  store  when  the  assessment  was  made.  It  was  held  that  the  as- 
sessment was  improper,  it  being  said  that  the  act  of  1855  was  designed 
to  reach  the  capital  of  nonresidents  employed  within  the  state  in  a 
continuous  business,  and  not  property  sent  here  only  as  to  a  market 
for  sale;  the  case  being  likened  in  principle  to  the  case  of  goods  sent 
to  agents  for  sale  on  commission  for  the  benefit  of  the  owner,  and 
exempt  from  taxation  under  chapter  176  of  the  Laws  of  1851.     In> 
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the  Bank  of  Montreal  Case,  the  bank  had  an  agency  permanently 
■established  in  the  city  of  New  York,  to  which  it  transnutted  its  enr- 
plos  funds,  to  be  employed  in  temporary  loans,  subject  at  all  times 
to  its  control  and  drafts.  It  was  held  that  the  bank  was  exempt 
under  the  provisions  of  the  act  of  1851  exempting  from  taxation  for- 
eign capital  transmitted  to  agents  here  for  the  purposes  of  iij,vestment 
-or  otherwise,  and  that  the  act  of  1855  did  not  apply.  These  cases  are 
not,  I  think,  controlling  here.  There  is  no  question  here  of  exemp- 
tion, but  the  question  is  whether,  within  the  meaning  of  the  acts  im- 
posing a  franchise  tax  as  for  the  privilege  of  doing  here  a  conceded 
business,  there  was  an  employment  here  of  the  capital  of  the  relator 
«r  of  some  portion  thereof.  The  case  of  People  v.  Roberts,  154  N.  Y. 
1,  47  N.  E.  974,  is  not  applicable  here.  There  the  whole  business  of 
the  relator  within  this  state  consisted  of  the  distribution  of  its  income 
or  dividends. 

It  seems  to  me  to  be  reasonably  clear  that  a  considerable  portion 
-of  the  capital  of  the  relator  was  employed  in  this  state,  within  the 
meaning  of  the  statute.  That  being  so,  it  only  remains  to  apply 
the  rule  for  ascertaining  the  amount,  which  has  been  quite  definitely 
laid  down  by  the  court  of  appeals,  that  the  capital  of  a  foreign  cor- 
poration employed  within  the  state  is  represented  by  the  actual  value 
«f  its  property  within  this  state,  whether  in  money  or  goods  or  other 
tangible  things  (People  ex  rel.  Seth  Thomas  Clock  Co.  v.  Wemple,  133 
N.  Y.  323,  31  N.  E.  238;  People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple, 
150  N.  Y.  51,  44  N.  E.  787),  less,  very  likely,  the  amount  which,  in  a 
proper  case,  may  be  deemed  to  be  income  or  profits.  In  the  applica- 
tion of  this  rule  there  is  no  illegal  interference  with  interstate  com- 
merce. Cable  Co.  v,  Adams,  155  U.  S.  696,  15  Sup.  Ct.  268,  360; 
Pullman  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  23,  11  Sup.  Ct.  876; 
People  V.  Wemple,  138  N.  Y.  1,  33  N.  E.  720. 

In  arriving  at  the  amount,  the  average  amount  of  securities  held 
-And  used  in  this  state  may,  I  think,  be  considered,  as  well  as  the  bank 
account  (Seth  Thomas  Clock  Co.  Case,  133  N.  Y.  328,  31  N.  E.  238); 
and  I  see  no  good  reason  why  the  amount  paid  out  for  the  salaries  and 
"for  rentals,  less  what  may  be  properly  deemed  to  be  income,  may  not 
also  be  taken  into  account  The  amount  upon  which  the  comptroller 
based  the  tax  was  the  smn  of  f  245,000.  No  particular  point  seems  to 
"be  made  as  to  the  amount  of  tax,  assuming  that  capital  of  the  relator 
was  employed  within  this  state,  within  the  meaning  of  the  act. 

It  follows  that  the  determination  of  the  comptroller  should  be  con- 
firmed. All  concur.  Determination  of  the  comptroller  confirmed, 
with  costs. 


<24  App.  Dlv.  223.) 

In  re  DIRECTOBS  OF  YUENGLING  BREWING  CO. 

{Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1897.) 

i.  Action  agaiitbt  Coeporation— Abatement. 

As  a  general  proposition,  a  cause  of  action  against  a  corporation  to  re- 
cover damages  for  personal  injuries  does  not  survive  the  dissolution  of 
the  corporation,  and  the  court  cannot  authorize  the  continuance  of  the 
action  against  the  receiver. 
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t.  Saxb — Business  ConroRATtoNs. 

The  contrary  provision  of  Laws  1875,  c.  611,  {  38,  and  Laws  1892,  e. 
681,  S  5,  applies  only  to  corporations  organized  thereunder  or  reincor- 
porated under  the  latter,  and  the  fact  that  a  given  corporation  waa  tlkus 
organised  or  reincorporated  cannot  be  presumed. 

WllUams,  J.,  dissents. 

Api>eal  from  special  term. 

In  the  matter  of  the  application  of  a  majority  of  the  directors  of  the 
D.  G.  Yaengling  Brewing  Company  for  a  voluntary  dissolution  of  the 
corporation.  The  company  appealed  from  an  order  modifying  an 
order  dissolying  the  corporation,  so  as  to  permit  continuation  of  an 
action  against  it  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  its  negligence.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, (yBRIEN,  and  INGRAHAM,  JJ. 

Moses  Weinman,  for  appellant. 
William  P.  Burr,  for  respondent 

INGRAHAM,  J.  The  appeal  from  this  order  has  been  argued  hj 
counsel  as  though  it,  in  effect,  continued  the  action  against  the  re- 
ceiver of  the  dSendant  corporation  which  has  been  ^ssolved  by  a 
judicial  decree,  and  the  appellant  appointed  receiver;  and,  in  dis- 
posing of  the  appeal,  we  will  assume,  as  the  parties  have  assumed, 
that  such  is  the  effect  of  the  order  appealed  from.  The  question 
presented,  therefore,  is  whether  the  cause  of  action  survives  the  dis- 
solution of  the  corporation  so  as  to  justify  an  order  continuing  it  as 
against  the  receiver.  It  is  not  disputed  bnt  that  at  common  law, 
upon  the  dissolution  of  a  corporation,  as  uiK>n  the  death  of  an  individ- 
ual, all  actions  against  it  abate.  Bank  v.  Ck)lby,  21  Wall.  614; 
Greeley  v.  Smith,  3  Story,  658,  Fed.  Cas.  No.  5,748.  It  is  also  con- 
ceded that  in  an  action  for  personal  injuries,  as  against  an  indi- 
vidual, upon  the  death  of  a  party,  the  cause  of  action  does  not  sur- 
vive, and  the  action  cannot  be  continued  by  or  against  the  i>ersona} 
representatives  of  the  deceased  party.  Wade  v.  Kalbfleisch,  58  N.  T. 
286.  "Where  an  injury  is  done  to  the  person  of  the  plaintiff,  the 
pecnniaiy  damage  sustained  thereby  cannot  be  so  separated  as  to  con- 
stitute an  independent  cause  of  action,  for  the  cause  of  action  is 
single,  and  consists  of  the  injury  to  the  person.  The  damages  are  the 
consequences  merdy  of  that  injury,  and  where,  by  the  terms  of  the 
statute,  such  a  cause  of  action  abates,  the  character  of  the  damages 
cannot  save  it."  Cregin  v.  Railroad  Co.,  75  N.  Y.  192.  As  this  rule 
applies  as  well  to  a  corporation  as  to  an  individual,  it  would  neces- 
sarily follow  that,  unless  there  is  some  provision  of  the  statute  apply- 
ing to  corporations  that  changed  the  rule  so  as  to  continue  a  cause 
of  action  for  personal  injuries  against  a  corporation,  after  the  deatii 
of  the  corporation,  the  cause  of  action  dies  with  the  corporation,  and 
the  action  against  the  corporation  to  enforce  such  a  cause  of  action 
cannot  be  continued  against  the  receiver. 

The  only  provision  of  the  statute  to  which  our  attention  has  been 
called,  or  of  which  we  have  any  knowledge,  is  that  contained  in  sec- 
ti(m  88  of  the  Laws  of  1876,  which  is  continued,  with  a  slight  modifl- 
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cation,  in  section  5  of  chapter  691  of  the  Laws  of  1892,  known  aa  the 
business  Corporation  Law."  The  act  of  1875  is  an  act  for  the  incor- 
poration of  basiness  corporations,  and  the  provisions  of  the  section 
before  referred  to  apply  only  to  corporations  organized  under  that 
act  The  section  5  of  the  business  corporation  law  expressly  refers 
only  to  corporations  organized  under  that  act,  or  corporations  which 
had  theretofore  been  organized,  and  which  may  incorporate  them- 
selves under  the  provisions  of  section  4  of  that  act.  It  did  not  appear 
before  the  court  below,  nor  does  it  appear  in  the  record  before  us,  that 
this  defendant  corporation  was  organized  under  the  provisions  of  the 
act  of  1875,  or  has  come  under  the  provisions  of  the  business  corpo- 
ration law,  so  that  the  provisions  of  that  act  apply  to  it.  It  does  not 
appear,  therefore,  that  this  provision  of  the  statute  applies  to  this  de- 
fendant corporation.  We  cannot  assume  that  it  does;  and,  in  de- 
termining this  question,  the  general  rule  must  apply  as  to  all  corpora- 
tions except  those  within  the  provision  of  the  statute  above  cited. 
This  rule  is  expressly  recognized  by  the  court  of  appeals  in  the  case  of 
Marstaller  v.  Mills,  143  N.  Y.  400,  38  N.  E.  370,  where  Judge  Gray,  in 
^ielivering  the  opinion  of  the  court,  says,  in  speaking  of  an  action  for 
personal  injaries  against  a  corporation:  "If  provision  has  not  been 
made  in  the  statute  law  of  the  state,  whereby  such  a  cause  of  action 
is  preserved  from  abatement,  the  common-law  rule  would  undoubtedly 
be  in  force,  and  the  plaintiif's  remedy  would  be  gone."  In  that  case 
the  court  discussed  the  effect  of  section  5  of  the  business  corporation 
law,  and  section  38  of  chapter  611  of  the  Laws  of  1875,  and  held  that, 
as  to  corporations  organized  under  that  act,  or  which  were  continued 
under  the  business  corporation  law,  the  cause  of  action  for  personal 
injuries  survived,  and  could  be  continued  as  against  the  directors  or 
managers  of  the  affairs  of  a  corporation  which  had  been  dissolved, 
where  no  receiver  had  been  appointed  under  the  provisions  of  flection 
30  of  the  general  corporation  law,  being  chapter  687  of  the  Laws  of 
1892.  It  appears  in  this  case  that  the  defendant  corporation  has 
been  dissolved,  and  a  receiver  appointed  to  wind  up  the  affairs  of  the 
■corporation ;  and  as  it  does  not  appear  that  this  corporation  was  or- 
ganized under  the  act  of  1875,  or  is  subject  to  the  provisions  of  section 
Z  of  the  business  corporation  law,  the  provisions  of  this  act  do  not 
api^y.  The  case  of  Hepworth  v.  Ferry  C3o.,  62  Hun,  258,  16  N.  Y. 
Supp.  692,  is  also  relied  upon  by  the  respondent.  The  corporation 
defendant  in  that  case  appears  to  have  been  organized  under  a  spe- 
cial charter,  and  stress  appears  to  have  been  laid  upon  the  provisions 
■of  such  charter.  The  corporation  had  expired  by  the  limitation  of  its 
charter,  and  its  property  was  in  the  hands  of  its  directors.  It  was 
held  in  that  case,  by  the  general  term  of  the  supreme  court  in  the 
Second  department,  that  the  tort  there  sued  stood  upon  the  same 
basis  as  a  contract,  and  as  "the  charter  pledges  the  property  of  the 
corporation  to  pay  all  damages  for  misfeasance  of  the  company's  em- 
ployes, and  the  law  makes  the  directors  trustees  to  settle  the  affairs  of 
the  corporation  and  to  pay  all  debts  against  the  corporation,  the 
court  has  the  power  to  continue  the  action  which  was  pending  at  the 
dissolution  of  the  corporation,  of  necessity."  An  appeal  from  this 
■order  appears  to  have  been  dismissed.     See  131  N.  Y.  645,  30  N.  E. 
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867.  I  do  not  think  that  this  case  can  be  said  to  be  an  authority,  as 
applied  generally  to  corporations  organized  under  general  law,  and  in 
which  there  was  no  provision  of  the  charter  like  the  one  relied  on. 
This  is  especially  so  in  view  of  the  statement  made  by  the  court  in 
Marstaller  v.  Mills,  supra,  that,  unless  the  provisions  were  made  in 
the  statute  law  of  the  state,  whereby  such  a  cause  of  action  was  pre- 
served from  abatement,  the  common-law  rule  would  undoubtedly  be 
enforced,  and  the  plaintiff's  remedy  would  be  gone. 

I  think,  therefore,  that  npon  this  record  there  is  nothing  to  show 
that  a  cause  of  action  against  this  defendant  corporation  survives, 
and  that  the  order  appealed  from  should  be  reversed,  with  |10  costs 
and  disbursements,  and  the  motion  denied,  with  flO  costs. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  (ySRIEN,  JJ.,  concur. 

WELUAMS,  J.  (dissenting).  After  the  commencement  of  the 
action  for  negligence,  and  the  joining  of  issue  therein,  proceedings 
were  commenced  for  the  voluntary  dissolution  of  the  corporation,  and 
an  order  was  subsequently  made  dissolving  the  corporation,  appoint- 
ing a  receiver,  and  enjoining  the  prosecution  of  all  actions  against 
the  corporati<Mi.  The  order  appealed  from  merely  modified  the  in- 
junction so  as  to  permit  the  continuance  of  the  negligence  action. 
The  relief  asked  for  upon  the  motion,  in  addition  to  that  granted  by 
the  order  appealed  from,  was  that  the  action  be  continued  against  the 
receiver,  and  that  he  be  substituted  as  defendant.  The  court  refused 
to  grant  this  latter  relief,  upon  the  ground,  apparently,  that  the  action 
should  not  be  permitted  to  be  tried  in  the  ordinary  way  in  which 
negligence  actions  are  tried  brfore  the  court  and  a  jury,  but  that  a 
referee  should  be  apx>ointed  to  determine  whether  a  cause  of  action 
existed  against  the  corporation,  and,  if  so,  to  determine  the  amount 
of  damages  to  which  the  plaintiff  was  entitled,  and,  as  a  result,  what 
claim  the  plaintiff  had  against  the  estate  of  the  corporation.  'Rie 
serious  question  here  involved  is  whether  plaintiff's  cause  of  action  for 
negligence  against  this  corporation  survived  its  dissolution,  in  pro- 
ceedings for  the  voluntary  dissolution  thereof.  If  the  cause  of  action 
did  survive,  then  the  plaintiff  was  entitled  to  such  relief  as  would  en- 
able him  to  establish  and  enforce  his  claim,  if  he  had  any,  growing 
«nt  of  such  cause  of  action,  against  the  assets  of  the  corporation.  It 
would  seem  that  this  relief  should  have  been  such  as  would  enable 
him  to  try  his  action  in  the  usual  way  in  which  negligence  actions  are 
tried  before  the  court  and  a  jury,  and  not  compel  him  to  submit  to  be 
tried  before  a  referee.  The  receiver  should  have  been  substituted  as 
defendant,  and  the  action  continued  against  him  to  final  judgment. 
The  action  was  brought  to  recover  damages  for  personal  injuries  to 
the  plaintiff  caused  by  the  negligence  of  the  defendant,  and  the  ques- 
tion is  whether  the  defendant's  assets  were  relieved  by  its  voluntary 
dissolntion  from  all  liability  for  damages  resulting  from  such  negli- 
gence. Until  its  dissolution  was  effected  its  assets  were  liable  to  be 
applied  to  the  payment  of  such  damages.  After  the  liability  of  the 
corporation  had  accrued,  could  the  officers,  directors,  and  stockhold- 
ers, by  their  voluntary  action,  procure  the  dissolution  to  be  brought 
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about,  and  thereby  relieve  the  assets  of  the  corporation  from  the  pay- 
ment of  such  damages  ?  In  Hepworth  v.  Ferry  Co.,  22  Civ.  Proc.  E.  407, 
19  N.  Y.  Supp.  968,  note,  and  Id.,  62  Hun,  257,  16  N.  Y.  Supp.  692,  it 
was  held  that  an  action  against  a  corporation  for  an  assault  and  bat- 
tery did  not  abate  upon  the  dissolution  of  the  corporation,  but  might 
be  revived  and  continued  against  its  trustees.  The  dissolution  in 
that  case  resulted  by  operation  of  law  from  the  expiration  of  its 
charter.     Mr.  Justice  Cullen,  in  his  opinion  at  special  term,  said: 

"The  defendant  was  simply  an  artificial  being.  The  claim  which  the  plalnr 
tut  had  was  in  reality  against  the  property  and  assets  of  the  corporation. 
It  was  from  that  that  he  was  to  obtain  satisfaction.  The  property  still  re- 
mains and  is  In  the  hands  of  the  defendant's  tnistees.  It  certainly  wonld 
be  inequitable  to  deprive  the  plaintiff  of  satisfaction  of  bis  claim,  if  be  baa 
one,  when,  by  the  voluntary  act  of  the  parties  In  interest,  the  stockholders, 
an  end  has  been  put  to  the  corporation;  for  under  the  statute  Its  corporate 
existence  might  have  been  continued,  bad  the  stockholders  seen  fit  to  do  so." 

An  appeal  from  the  judgment  at  general  term  in  this  case  was  dis- 
missed by  the  court  of  appeals,  thus  allowing  the  order  continuing 
the  action  to  remain  in  full  force.  In  People  v.  Troy  Steel  &  Iron 
Co.,  82  Hun,  303,  31  N.  Y,  Supp.  337,  a  similar  order  was  affirmed,  the 
action  continued  being  one  brought  by  an  administratrix  to  recover 
damages  for  the  death  of  her  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  corporation.  This  decision  was 
made  in  reliance  upon  the  authority  of  Hepworth  v.  Ferry  Co.,  above, 
in  view  of  the  action  of  the  court  of  appeals  in  that  case.  In  Marstal- 
ler  V.  Mills,  143  N.  Y.  398,  38  N.  E.  370,  it  was  held  that  a  cause  ot 
action  survived  the  dissolution  of  a  corporation  when  the  action  was 
brought  by  a  father  to  recover  damages  for  the  loss  of  services  of  his 
son  resulting  from  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  corporation.  The  court  there  considered 
section  5  of  the  business  corporation  law,  and  section  30  of  the  gen- 
eral corporation  law,  and  concluded  "that  the  legislature  intended  by 
tiiis  provision  [section  30,  above]  that  the  corporation  property  should 
be  hdd  and  administered  upon  by  the  directors,  where  other  persons 
were  not  appointed  for  the  purpose  of  its  distribution,  in  the  settle- 
ment of  all  existing  claims  upon  it,  whether  the  claimant  was  a  cred- 
itor in  the  legal  sense  or  not.  The  term  'creditor*  is  broad  enough, 
in  view  of  the  evident  purpose  of  this  act  and  the  other  provisions 
we  have  mentioned,  to  include  those  persons  to  whom  the  corpora- 
tion was  under  any  enforceable  obligation  as  well  as  those  to  whom  it 
was  indebted.  •  •  •  Reading  together  section  5  *  *  *  and 
section  30,  *  •  •  the  construction  is  permitted  that  all  persons, 
who  have  claims  against  the  corporation  upon  which  it  might  be  lia- 
ble, should  be  regarded  as  actual  or  possible  creditors."  It  was  weU 
settled  at  common  law  that  the  dissolution  of  a  corporation  put  an 
end  to  any  action  pending  against  it.  ■  An  act  was  passed  in  1832, 
but  repealed  in  1880,  which  permitted  the  continuance  by  the  court 
of  an  action  until  final  judgment  after  the  dissolution  of  the  corpora- 
tion. The  same  power  was,  however,  given  the  court  after  the  repeal 
of  the  act,  under  Code  Civ.  Proc  §§  785,  786.  Hepworth  v.  Ferry  Ca 
and  People  v.  Troy  Steel  &  Iron  Co.,  above.  If  the  cause  of  action 
survives  the  dissolution  of  the  corporation,  the  power  to  continue 
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the  action  is  beyond  doubt.  It  seems  to  ns  that  there  can  be  no  doubt 
that  sudi  a  cause  of  action  survives  the  dissolution.  The  order 
should  therefore  be  affirmed,  with  a  further  modification  providing 
for  the  bringing  in  of  the  receiver,  and  the  continuance  of  tiie  action 
against  him  to  final  judgment. 

The  order,  as  so  modified,  should  be  affirmed,  with  costs  to  the  re- 
spondent. 


(24  App.  Dlv.  502.) 

HOWELL  V.  ROCHESTER  RY.  00. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    December  18,  1897.) 

L  Street  Railroads— Injubiks  to  Pbrsonb  on  Track— NBOLiGKNCR—SnFFr- 

CIBNCT  OF   EVIDBNCB. 

In  an  action  ngalnst  a  street  rallrond  company  for  the  death  of  a  five 
year  old  boy,  there  was  evidence  that  the  boy  and  others  were  playing  In 
the  street,  and  passing  back  and  forth  across  the  tracks;  that  the  motor- 
man  had  seen  them  do  this  three  or  four  times;  that  the  car  approached 
at  a  speed  faster  than  cars  usually  run;  that,  when  the  car  was  29  feet 
from  the  boy,  he  crossed  the  track  In  front  of  It,  and  stopped  4  to  6  feet 
from  the  track,  and  then  turned  to  run  back  across  the  track,  from 
6  to  7  feet  In  front  of  the  car;  that  he  was  struck  by  the  lifeguard, 
fell  upon  It,  was  carried  along  some  distance,  and  was  finally  jolted 
off,  and  the  front  wheels  of  the  car  ran  over  him;  and  that  the  car 
ran  over  60  feet  after  he  was  struck  before  It  was  stopped.  The  mo- 
tormnn  testified  that  he  saw  the  children  when  200  feet  away;  that  be 
conid  stop  the  car  In  30  feet;  that  when  the  boy  first  crossed  he  turned 
off  the  power  and  applied  the  brake,  and  broiitrht  the  car  under  control; 
and  that,  after  the  boy  crossed  over,  he  Immediately  applied  the  power 
and  released  the  brake.  Held,  that  the  question  of  defendant's  negligence 
was  for  the  Jury. 
S.  Bame— Instructions. 

It  also  appeared  that  when  the  boy  was  3  or  4  feet  In  advance  of  the 
Ufe^ard,  and  the  car  was  under  control,  and  practically  stopped,  the 
power  was  applied,  and  that  the  boy  then  passed  over  a  distance  of  4 
feet  while  the  car  was  passing  over  the  same  distance.  Held,  that  the 
evidence  did  not  justify  a  charge  that  the  jury  could  not  predicate  a  finding 
of  negligence  on  the  facts  that  the  car,  after  leaving  a  certain  avenue, 
over  400  feet  from  the  place  of  the  accident,  went  on  south  with  the  power 
on  and  the  brake  loose;  that  the  motorman  saw  said  boy  and  other  chil- 
dren playing  at  the  side  of  the  street;  that  said  boy  had  run  across  the 
track;  that  the  motorman  then  put  on  the  brake  and  threw  off  the  power, 
and  slowed  up  the  car;  that  the  Iwy  got  safely  across  the  track,  and  con- 
tinued running  after  he  got  east  of  the  rail;  and  that  then  the  motor- 
man  threw  oft  bis  brake  and  put  on  the  power. 
B,  Same. 

Nor  did  It  authorize  a  charge  that  If,  when  the  boy  started  to  run  back, 
the  car  was  only  seven  or  eight  feet  from  him,  with  the  power  on  and 
the  brake  off,  there  was  no  evidence  on  which  the  Jury  could  find  that 
It  was  then  possible  to  atop  the  car  before  a  collision,  either  with  the  brake 
or  the  reverse. 
1  Bamb. 

In  an  action  against  a  street-railroad  company  for  the  death  of  a  boy 
who  was  killed  while  attempting  to  cross  the  track,  It  was  not  error  to 
diarge  "that  as  the  motorman  saw  the  child  ahead,  playing  in  the  street. 
It  was  bis  duty  to  have  his  car  under  control  until  the  danger  was 
passed,"  where  it  was  predicated  on  the  particular  situation  disclosed  \>y 
the  evidence,  and  was  but  another  mode  of  saying  what  had  been  more 
fnlly  and  explicitly  said  as  to  the  motorman's  duty  imder  the  evidence. 
In  an  instruction  not  objected  to. 

49  N.Y.8.— 2 
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S.  SA.MB—WrrvBasBS— Cross-examination. 

In  an  action  against  a  street-railroad  company  for  the  death  of  a  boy 
who  was  killed  while  attempting  to  cross  the  track,  a  motorman  was 
called  by  defendant  as  an  expert,  only,  and  asked,  "Assuming  the  car. 
on  a  level  and  a  dry  rail,  Is  running  six  miles  an  hour,  and  you  are  called 
on  to  bring  It  to  a  stop  In  an  emergency,  within  what  distance  can  you 
stop  It  by  the  use  of  a  brake  alone?"  He  answered,  "In  not  less  than  40 
feet.  Assuming  the  same  conditions,  using  the  reverse,  I  should  say  from 
30  to  35  feet."  He  also  testified  as  to  the  most  effectual  way  of  stop- 
ping, what  should  be  done,  and  the  movements  the  motorman  would  have 
to  make.  On  cross-examination  he  testified  to  what  he  would  do  If  his 
car  were  going  as  the  car  in  question  was  going,  and  a  sudden  emergency 
presented  itself,  and  also  stated  what  he  would  do  under  varying  circum- 
stances. Held,  that  the  question,  "What  would  you  do,  as  an  expert  mo- 
torman, in  case  you  saw  children  ahead  on  the  track?"  was  proper  cross- 
examination. 

6^  WRONGroi-  Death — Damages. 

An  administrator  Is  not  limited  to  nominal  damages  for  the  death  of  a 
minor  child;  the  amount  of  recovery  being  left  very  largely  to  the  Jury. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  John  H.  Howell,  as  administrator  of  the  estate  of 
Jesse  W.  Howell,  deceased,  against  the  Rochester  Railway  Com- 
pany, for  the  death  of  plaintiff's  intestate,  caused  by  defendant's 
negligence.  From  a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  its  motion  for  a  new  trial,  made  on  the  minutes  on 
all  the  statutory  grounds,  defendant  appeals.     AflSrmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Charles  J.  Bissel,  for  appellant 
Quincy  Van  Voorhis,  for  respondent. 

GREEN,  J.  About  12  o'clock,  noon,  on  the  15th  day  of  October, 
1895,  Jesse  W.  Howell,  nlaintifif's  minor  child,  was  run  over  and 
killed  by  a  car  operated  by  the  defendant  on  South  Clinton  street, 
in  the  city  of  Rochester.  He  was  a  boy  of  five  years  of  age,  and 
lived  with  his  parents  on  the  westerly  side  of  the  last-named  street. 
So  far  as  appears,  he  was  in  good  health,  and  possessed  the  intelli- 
gence and  power  of  observation  which  a  child  of  that  age  usually 
possesses.  For  about  four  weeks  preceding  his  death  he  had  at- 
tended the  primary  department  of  a  public  school  on  Averill  ave- 
nue. The  school  house  is  about  239  feet  west  of  South  Clinton 
street  The  child  was  returning  home  from  his  school,  with  a 
number  of  companions  of  his  own  age.  To  reach  his  home,  it 
was  necessary  to  pass  easterly,  along  Averill  avenue,  to  South 
Clinton  street,  and  thence  southerly,  along  fhe  westerly  side  of 
South  Clinton  street,  to  his  home,  near  Grand  street  Upon  reach- 
ing South  Clinton  street,  the  children  separated  into  little  parties 
of  three  or  four  each ;  and  two  or  more  of  these  groups  were  play- 
ing in  the  street,  and,  in  their  play,  running  back  and  forth  across 
the  railroad  tracks.  They  were  playing  in  that  manner  when  the 
car  came  in  sight,  and  continued  to  do  so  until  the  plaintiff's 
intestate  was  run  over  and  killed.  The  car  was  moving  on  a  down 
grade  of  20  feet  to  the  mile  southerly  from  Averill  avenue,  and 
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the  witneBses  for  the  plaintifiF  gave  evidence  tending  to  show  that 
it  waa  going  at  "a  pretty  fast  speed,"  and  "faster  than  cars  usually 
ran."  The  motorman  and  conductor,  however,  testified  that  it 
was  moving  at  the  I'ate  of  only  five  or  six  miles  an  hour.  There 
were  three  or  four  children  in  the  group  to  which  the  intestate 
had  attached  himself.  It  appears  that  these  children,  in  their 
play,  had  crossed  the  tracks  in  safety  three  different  times,  and 
all  but  the  intestate  crossed  the  fourth  time.  In  his  attempt  to 
cross  the  fourth  time,  he  was  struck  by  the  fender  or  guard  in 
front  of  the  car,  fell  upon  the  same,  rolled  over  two  or  three  times 
while  in  that  position,  was  carried  along  for  some  distance,  and 
was  finally  jolted  off,  and  the  forward  wheels  of  the  car  passed 
over  him.  It  is  admitted  by  the  pleadings  that  death  occurred  by 
reason  of  the  boy's  being  run  over  by  the  car.  The  main  conten- 
tion of  the  defendant  is  that  the  evidence  wholly  fails  to  establish 
any  negligence  on  the  part  of  this  defendant.  The  decision  of 
that  question  necessitates  an  examination  of  the  evidence  bearing 
upon  the  same. 

One  of  the  plaintifTs  witnesses  testified  that  he  saw  the  accident; 
that  he  came  out  of  a  store  which  was  near  Grand  street;  that  he 
stood  on  the  east  side  of  South  Clinton,  near  Grand,  street;  that  as 
he  looked  to  the  north,  along  South  Clinton  street,  he  saw  the 
school  children  coming  along  that  street;  that  he  saw  the  car 
when  it  was  at  or  near  Averill  avenue,  which  is  440.14  feet  north 
of  Grand  street     He  said : 

"Wh<>n  T  flnit  mw  the  little  boy,  he  w&a  coming  down  the  sidewalk;  mn- 
nlng  ont  to  the.  street,  and  back  to  the  sidewalk  a^in.  There  were  four  or 
flTe  children  there,  maybe  more,  playing  around  together." 

He  further  testified  that  three  or  four  of  them,  among  whom 
was  the  intestate,  came  from  the  sidewalk,  over  the  curb,  and 
were  chasing  and  throwing  leaves  at  each  other;  that  they  were 
crossing  the  railroad  tracks;  that  they  had  crossed  the  track  a 
number  of  times  before  the  accident;  that,  the  last  time  he  saw 
them  cross  over,  they  crossed  from  the  west  side  of  the  street  over 
the  westerly  track,  and  stood  in  the  middle  of  the  easterly  track. 

"After  they  had  crossed  the  south-boond  track,  and  got  In  the  middle  of  tht> 
north-bound  track,  they  turned  around  and  went  right  back  again.  They 
were  lunnlng  and  playing,  and,  when  they  turned  around  and  went  back 
again,  that  was  the  time  the  little  boy  got  struck.  When  the  little  children 
started  to  run  buck  from  the  north-bound  track,  they  were  one  after  the 
other,  running.  The  hind  one  was  Jesse  Howell.  They  were  right  back 
of  each  other,  as  close  as  they  could  run.  I  kept  my  position  right  In  front 
of  the  Iwkery  up  to  the  time  when  the  boy  was  actually  struck.  When  he 
wafl  hurt  I  ran  out  Into  the  street  to  save  him.  Before  be  got  hurt  I  kept 
standing  on  the  sidewalk,  three  or  four  steps  north  of  the  bakery.  When  the 
three  children  started  from  the  center  of  the  north-bound  track  to  run  back, 
they  ran  all  the  way  until  the  little  Howell  child  was  struck.  The  two  first 
ones  got  across  without  being  struck.  It  was  the  lifeguard  in  front  of  the 
ear  which  struck  the  boy.  He  fell  right  back  on  it"  "The  car  came  down 
there  In  a  pretty  fast  speed.  She  came  along  as  any  common,  good,  every- 
day horse  could  trot.— maybe  a  little  faster.  I  couldn't  run  as  fast  as  the 
ear  went.  All  I  could  tell,  the  car  went  down  there  in  a  good  speed.  That 
Is  all  I  could  tell.  This  car  came  along  In  a  good  trotting  speed.  I  didn't 
•M  that  It  slowed  up  any  before  it  struck  the  boy." 
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Another  witness,  who  was  near  the  corner  of  Grand  and  Sonth 
Clinton  streets,  testified  that  he  saw  the  car  coming  southerly 
before  the  accident,  and  that  it  was  goins  at  a  "very  good  speed," 
and  "faster  than  cars  nsnally  run";  that  he  saw  at  least  half  a 
dozen  children,  if  not  more,  running  back  and  forth  over  the  tracks; 
that  as  plaintiff's  intestate  started  to  go  from  the  westerly  side 
across  to  the  easterly  side  of  the  street,  and  while  between  the 
rails  of  the  westerly  track  of  defendant,  he  was  struck  by  the  car. 
He  said: 

"I  swear  tbat,  when  the  child  was  struck,  he  was  running  towards  the  east 
side  of  tlie  street.     That  is  the  best  of  my  recollection." 

Another  witness,  who  was  passing  along  South  Clinton  street  at 
the  time  of  the  accident,  testified : 

"When  I  first  saw  Jesse,  he  was  directly  in  front  of  me.  I  didn't  know 
him  at  that  time.  There  were  three  other  children  with  him.  There  were 
quite  a  number  of  other  children  stringing  along,  coming  out  of  school  on 
Averill  avenue.  I  saw  some  of  them  on  South  Clinton  street,  besides  these 
four.  It  was  about  a  quarter  to  twelve  o'clock.  Jesse  and  the  children  with 
him  were  on  the  west  side  of  South  Clinton  street;  were  running  along, 
playing.  The  four  started  to  run  across  the  street.  They  were  gathering 
leaves,  I  should  judge,  and  throwing  them  at  each  other;  and  he  started 
from  the  west  side  to  run  to  the  east  side,  and  as  he  got  on  tlie  track  he  was 
struck  by  the  car.  My  recollection  is,  it  was  the  first  time  he  crossed."  "I 
was  going  In  the  same  direction  that  the  car  was.  I  have  often  ridden  on 
the  cars  of  Rochester,  and  seen  them  going  on  South  Clinton  street  and  other 
streets.  That  car  was  going  very  fast,— faster  tluin  they  ordinarily  run.  I 
saw  the  car  when  it  struck  the  boy.  From  the  time  I  first  saw  the  car,  when 
it  passed  me,  down  to  the  time  it  struck  the  boy,  I  do  not  think  it  slowed  its 
speed.  That  is  my  Judgment  and  recollection."  "At  the  time  the  car 
struck  the  child,  the  front  of  it  had  passed  beyond  me  about  five  feet.  The 
little  child  was  on  his  feet  at  the  time  he  was  struclt.  The  lifeguard  in 
front  struck  the  side  of  his  feet." 

The  car  ran  over  66  feet  after  the  boy  was  struck  before  it  was 
stopped.  The  motorman  of  the  defendant,  on  the  car  which  produced 
the  death  of  the  intestate,  testified  in  behalf  of  defendant  that  he 
had  operated  cars  upon  that  street,  in  the  employ  of  the  defendant, 
for  three  years,  and  ever  since  the  company  had  introduced  elec- 
tricity as  motive  power  upon  that  street;  that,  as  he  passed  Averill 
avenue,  he  saw  three  children  along  the  side  of  the  street,  at  the  end 
near  Grand  street,  between  the  curb  and  the  track;  that  the  car  was 
running  five  or  six  miles  an  hour.    He  said : 

"Just  as  I  got  close  to  them,  one  child  ran  across  the  track,  turned  round, 
and  ran  back  again.  Tlie  others  stayed  where  they  were,  right  over  near 
the  curb,— about  halfway  between  the  curb  and  the  track.  They  were  not 
playing  at  all.  They  were  walking  along:  stopped  every  little  while.  They 
were  on  the  west  side  of  the  street,— at  my  right  as  I  was  «oing.  When  the 
little  fellow  ran  across  the  track,  I  sliould  .luilge,  he  was  about  a  car  length. 
or  some  twenty-nine  feet,  ahead  of  me.  The  length  of  the  car  is  near  as  I 
can  Judge.  I  saw  him  wjien  he  started  to  run,  and  I  commenced  to  stop  tho 
car,  and  rang  the  gong  a  dozen  times  wlien  I  came  along.  I  rang  it  for 
Averill  avenue.  I  didn't  ring  it  again  until  I  got  up  pretty  close  near  where 
they  were.  When  I  saw  him  start  to  run,  I  put  on  the  brake  and  threw 
the  power  off.  I  screwed  the  brake  up  so  I  had  control  of  the  car;  could 
stop  it  It  didn't  come  to  a  stop.  When  tiie  little  fellow  ran  across  and  in 
front  of  me,  before  he  turned  round,  he  went  over  the  west  rail  of  the  east 
track.  After  I  saw  him  cross  over  the  track  I  let  the  brake  go  and  put  the 
power  on,  and  started  the  car."     "Q.  What  effect  did  that  have  on  your  car? 
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A.  It  Started  It  up.  It  started  tbe  car.  Then  be  turned  around  and  ran 
back  again.  When  I  saw  him  turn  around  to  run  back,  he  was  not  over  five, 
.•six,  or  seven  feet— somewhere  along  there — in  front  of  me.  When  I  saw  him 
turn  back  I  threw  the  power  off,  put  on  the  brake,  and  then  reversed  the 
car  and  let  the  brake  go.  When  I  reversed  the  car  It  did  not  catch.  The 
rail  was  too  greasy.  The  lifeguard  struck  the  Uttle  fellow.  When  It  struck 
him  be  was  about  the  center  of  the  track.  He  fell  right  straight  across,  and 
I  didn't  see  him  after  that.     He  fell  right  towards  the  car." 

He  further  testified  that  he  did  not  have  the  power  on  at  Averill 
avenue  when  he  went  across  the  street;  that  he  took  it  off  100  feet 
before  he  reached  Averill  avenue;  that  he  did  not  know  where  the 
grade  commenced  there;  that  he  took  it  oflE  without  any  reference 
to  grade;  that  he  always  supposed  that  was  a  pretty  level  road  there. 
He  further  says  that  he  did  not  apply  the  power  to  the  car  until  he 
had  arrived  100  feet  south  of  Averill  avenue;  that  he  then  ran  the 
car  with  power  on  for  50  to  100  feet,  to  a  point  200  feet  south  of 
Averill  avenue.    He  said: 

"I  can  tell  the  length  of  the  car.  I  made  a  practice  of  that,— stopping  the 
car  in  a  car  length;  stopping  at  cross  walks.  I  did  not  always  have  a  mark 
on  the  side  to  go  by.  I  can  stop  a  car  on  the  cross  walk  the  first  time  1  run 
over  just  aa  well  as  if  I  ran  over  it  twenty  years." 

He  says  that,  from  a  point  200  feet  south  of  Averill  avenue — 

"I  didn't  put  the  power  on  again  until  I  came  up  to  where  the  children 
were.  I  kept  slowing  up  right  along,  going  along  there.  The  power  was 
off.  I  bad  lots  of  time.  I  wasn't  in  no  hurry.  I  was  just  soldiering  along, 
jnst  the  same  as  I  was  all  the  way  from  the  four  corners.  My  putting  the 
power  off  dkln't  have  anything  to  do  with  the  child  being  on  the  street  I 
next  put  the  power  on  when  I  started  the  car  after  the  child  ran  across  the 
street.  I  put  the  power  on  then.  The  little  boy  was  then  on  the  east  track, 
over  the  west  rati.  The  east  track  is  four  feet  from  the  west  track.  The 
boy  just  got  over  there,  and  he  turned  around  and  came  right  back.  I  don't 
think  he  stopped  over  a  second, — ran  over  there,  and  turned  around  and  came 
back,— and  he  didn't  go  more  than  four  feet  from  my  track.  Q.  You  put  the 
power  on  with  that  boy  running  four  feet  from  your  track  and  back  again? 
A.  Yes,  sir;  anybody  would.  When  I  put  the  power  on  the  other  boys  were 
over  where  they  were  the  same  time.  I  didn't  see  the  other  boys  make  a 
move.  They  didn't  come  across  the  track,  in  fact  I  didn't  see  them  come 
np  to  tbe  track.  They  didn't  chase  one  another.  I  heard  the  conductor 
svi-orn  here.  I  didn't  see  no  children  running  out  to  the  track.  He  was  the 
only  boy.  He  ran  away  from  the  crowd,  and  ran  across  the  track.  He  was 
tbe  only  one  who  ran  across  tbe  track,— the  only  one  I  saw  that  came  near 
the  track.  The  only  thing  the  others  were  doing,  they  were  walking.  I 
yelled  at  the  boy.  1  was  in  tbe  vestibule  when  I  yelled,— right  close  up; 
within  five,  six,  or  seven  feet  of  him.  When  the  boy  started  to  cross  the 
track  he  was  about  a  car  length,  the  first  time,  in  front  of  the  car;  the  last 
time,  six  or  seven  feet  from  the  front  of  the  car,  from  where  I  stood.  From 
the  end  of  the  car  out  to  the  end  of  the  lifeguard  is  about  three  feet,  I 
should  judge,  and  he  was  three,  three  or  four,  feet — somewheres  along  there — 
in  front  of  the  lifeguard.  Car  241  is  my  regular  car.  I  had  sand  in  the 
■box.  I  didn't  liave  time  to  put  on  the  sand.  I  didn't  put  it  on.  You  put 
the  sand  on  by  jumping  on  the  spring  with  one  foot,  pressing  downward. 
Yon  can't  reach  it  without  moving  the  other  foot.  Got  to  step  over  to  the 
side  of  tbe  car." 

Testifying  as  to  the  distance  within  which  he  could  stop  the  car, 
he  says: 

"On  that  day  I  didn't  run  over  a  car  length  after  I  tried  to  stop  It  I 
■topped  it  within  a  car  length.  I  had  just  started  the  car.  I  didn't  say 
what  speed  I  was  going.     Going  at  the  rate  I  was,  I  did  stop  the  car  wittain 
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a  car  length,  and  tbat  Is  inside  of  thirty  feet.  I  stopped  It  in  aboat  a  car 
lengtb." 

It  appears  that  on  the  day  of  the  accident  a  coroner's  inquest  as  to 
the  death  of  this  child  was  held,  and  this  motorman  was  a  witness. 
He  then  testified  that  there  were  four  or  five  children  playing  on  the 
west  side  of  the  road  when  he  was  approaching  with  his  car  southerly 
from  Averill  avenue.  Upon. the  trial  of  this  action  he  was  shown 
the  original  minutes  of  the  testimony  taken  before  the  coroner's  jury, 
and  stated  that  it  was  his  signature  thereto;  that  he  signed  the  tes- 
timony after  it  was  read  over  to  him.  He  was  then  shown  the  testi- 
mony aforesaid,  and  asked  this  question: 

"Ixwli  at  that,  and  see  If  you  testified  as  follows:  There  were  four  or  five 
children  playing  on  the  west  side  of  the  road.'  Did  yon  swear  to  that?  A. 
I  might  have;  but  tbat  was  a  mistake,  if  I  did.  I  signed  it,  and  it  was  read 
over  to  me.  The  testimony  was  taken  on  the  day  of  the  accident.  Q.  And 
you  then  swore  that  there  were  three  or  four  children  playing  along  the 
side  of  the  road?  A.  I  might  make  a  mistake,  but  that  is  not  what  the 
children  were  doing.  I  guess  I  must  have  signed  It  that  day,  and  sworn  to 
that  testimony.  If  It  Is  there.  I  say  now  they  were  not  playing;  they  were 
walking  along." 

The  conductor  of  the  car  testified  that  the  car  was  proceeding  at 
the  rate  of  five  or  six  miles  an  hour  as  it  proceeded  southerly  from 
Averill  avenue;  that  he  heard  the  bell  sounded  by  the  motorman; 
that  he  looked  out  of  the  window  in  the  front  part  of  the  car,  and 
saw  a  child  running  across  the  track;  that  the  child  was  not  over 
25  or  30  feet  ahead  of  the  car  at  that  time;  that  he  felt  a  vibration 
of  the  car,  as  though  the  motorman  was  endeavoring  to  stop  it; 
that  the  car  slowed  up ;  that  after  the  child  had  crossed  the  track 
the  car  started  ahead  again;  that  he  then  saw  the  child  start  to 
<:ome  back  again;  that,  after  the  child  started  to  run  back,  he  fell, 
and  disappeared  from  witness'  view;  that  the  child  was  ahead  of 
the  car — 

"Not  over  eight  feet;  very  close  to  the  car.  I  can't  tell  whether  the  reverse 
was  applied  after  that.  After  the  boy  was  stmck,  I  do  not  know  whether  I 
could  feel  any  slowlng-up  motion.  I  should  hardly  think  I  could.  Still, 
there  must  have  been." 

He  further  testified  that  he  was  sworn  before  the  coroner's  jury 
on  the  day  of  the  accident,  that  the  facts  were  fresh  in  his  recol- 
lection at  that  time,  and  that  upon  his  examination  he  testified 
as  follows: 

"I  cannot  tell  whether  the  child  saw  the  car  or  not  I  think  tbat  be  was 
playing." 

He  was  then  asked  this  question : 

"Now,  tell  what  there  was  you  saw  that  showed  the  children  were  play- 
ing. A.  Two  or  three  little  children.  I  saw  some  little  children  close  to 
the  right  track,— the  right  rail.  They  were  running  the  opposite  way;  to 
the  right;  towards  the  right  sidewalk  on  the  right;  either  way  you  are  a 
mind  to  have  it;  towards  the  west  side  of  the  street.  When  I  first  saw  them, 
Jesse  ran  across  onto  the  other  side,  between  the  two  tracks,  and  the  other 
children— I  don't  know  whether  there  were  three  or  four  in  the  party— ran 
the  opposite  way.  When  Jesse  was  struck  he  was  running  the  same  way 
they  were.  When  I  first  saw  these  children  they  were  close  up  to  the 
track,  I  should  judge.     They  didn't  run  across  the  track  and  back  again. 
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Q.  Where  were  they  when  you  first  saw  them,  with  reference  to  the  west 
rail  of  that  track?  A.  Right  up  close  to  the  track.  Q.  Standing  still?  A. 
They  Just  turned  around  and  ran  back.  I  can't  say  that  they  were  throw- 
ing things  at  each  other.  I  thought  they  were  playing,  as  all  children  natur- 
ally do  in  going  home  from  school.  In  going  along  there  on  other  days  I 
have  seen  them  playing  all  the  way,  chasing  one  another;  common  occur- 
rence with  all  children." 

There  was  evidence  given  by  both  plaintiff  and  defendant  con- 
cernine;  the  condition  of  the  tracli  on  the  day  of  the  accident,  and 
the  distance  within  which  a  car  could  be  stopped,  running  upon 
that  track  at  different  rates  of  speed.  It  was  claimed  on  behalf 
of  the  defendant  that  there  were  leaves  upon  the  track,  and  that 
the  track  was  wet  Evidence  was  given  on  behalf  of  the  plain- 
tiff showing  that  the  track  on  that  day  was  in  fair  condition,  and 
was  not  so  affected  by  the  leaves  and  the  rain  as  to  preclude  the 
possibility  of  stopping  it  within  the  space  of  30  feet.  The  evi- 
dence of  the  motorman  himself  seems  to  show  conclusively  that 
the  car  might  have  been  stopped  within  its  own  length;  for  it  will 
be  observed  that  he  testifies  that  when  he  saw  the  child  first  cross- 
ing the  tracks  the  car  was  then  only  its  own  length  (29  feet)  distant 
from  the  child,  that  he  then  turned  off  the  power  and  applied  the 
brake,  and  that  before  the  child  had  passed  over  4^  feet,  the  width 
of  the  track,  he  had  the  car  under  control,  and  could  have  stopped 
it  then  and  there.  His  evidence  further  discloses  the  fact  that  at 
that  period  of  time,  when  he  says  he  had  the  car  under  control 
and  could  have  stopped  it,  the  car  was  then  6,  6,  or  7  feet,  only, 
north  of  the  boy,  who  was  then,  as  testified  by  the  motorman, 
standing  between  the  rails  of  the  easterly  track  of  the  defendant, 
and  was  then  distant  from  the  easterly  rail  of  the  track  upon  which 
the  car  was  proceeding  4  feet  and  1  inch,  as  it  is  undisputed  that 
that  is  the  distance  between  the  two  tracks  of  defendant  at  that 
point  The  motorman  further  testifies  that  although  he  had  his 
car  under  control,  so  that  he  could  have  stopped  it,  when  the  boy 
had  passed  over  the  easterly  rail  of  the  track  upon  which  the  car 
was  proceeding,  he  immediately,  upon  the  child's  passing  over  that 
rail,  applied  the  power  and  released  the  brake,  and  that  the  car 
started  with  a  new  impetus;  that  he  then  saw  the  child  turn  to 
mn  back  across  the  tracks;  and  that  although  he  immediately 
threw  off  the  power,  rung  his  bell,  and  applied  the  brake,  he  could 
not  stop  his  car;  that  the  boy  was  struck  by  the  lifeguard,  and, 
as  appears  practically  uncontradicted,  the  motorman  did  not  stop 
his  car  until  it  had  traversed  a  distance  of  more  than  66  feet.  It 
further  appears  from  the  evidence  that  after  the  child  was  struck* 
he  was  carried  some  distance  upon  the  guard ;  that  he  rolled  over 
two  or  three  times,  and  was  finally  jolted  from  the  car  to  the  street, 
and  the  front  car  wheels  passed  over  his  body,  causing  death.  One 
of  the  witnesses  for  the  plaintiff  testified  that  he  was  where  he 
could  see  the  car  as  it  proceeded  southerly,  after  the  accident. 
He  testifies  that  he  looked  up  the  street,  and  saw  the  child  on  the 
fender  in  front  "After  I  first  saw  the  little  child  on  the  fender, 
the  car  might  have  traveled  thirty  or  forty  feet.  It  might  be 
more,  and  it  might  be  less.     When  I  looked  up  and  saw  the  child 
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on  the  fender,  it  did  not  roll  right  ofif.     It  pushed  ahead  awhile, 
and  then  rolled  off." 

The  evidence  tends  to  show  that,  if  the  motorman  had  been  vigilant 
and  had  made  a  proper  effort,  he  would  have  had  his  car  under  con- 
trol, and  could  have  stopped  it  before  the  deceased  rolled  off  the 
guard,  and  the  accident  would  not  have  happened, — ^at  least,  not  in 
its  full  extent,  as  it  clearlj  appears  that  the  child  was  carried  upon 
the  guard  for  some  distance  before  he  rolled  therefrom  and  received 
the  injury  which  resulted  in  his  death.  The  motorman  was  required 
to  exercise  a  higher  degree  of  vigilance  and  care  than  under  ordinary 
circumstances.  He  was  acquainted  with  the  locality.  He  knew  of 
the  close  proximity  of  the  tracks  of  the  defendant  to  a  public  school, 
and  that  a  large  number  of  children  of  tender  years  were  accustomed 
to  be  upon  that  portion  of  the  street  at  or  about  the  hour  when  this 
accident  occurred.  Not  only  that,  but  from  his  own  confession  it  ap- 
pears that,  when  the  car  was  between  200  and  300  feet  northerly 
from  the  place  of  the  accident,  the  motorman  saw  these  young  chil- 
dren in  the  street,  between  the  curb  and  the  track.  As  he  ap- 
proached them,  they  approached  the  track,  and  deceased  passed  onto 
the  track  when  the  car  was  only  about  29  feet  from  him.  The  car, 
according  to  the  evidence  of  the  motorman,  was  brought  under  con- 
trol within  a  space  of  about  22  feet,  so  that  he  could  have  actually 
stopped  it.  The  child  was  still  upon  the  move,  passing  over  the 
first  track  and  the  space  between  the  two  tracks,  and  then  imme- 
diately turned  to  recross  the  westerly  track.  There  was  evidence  to 
warrant  the  jury  in  finding  that  the  group  of  children  in  which  was 
the  deceased  had  crossed  over  the  tracks  three  or  four  times  while 
the  car  was  in  sight,  and  that  the  motorman  could  easily  have  seen, 
and  did  see,  them.  So  that,  under  the  circumstances  and  the  evi- 
dence of  this  case,  it  was  for  the  jury  to  sav  whether  or  not  it  was 
apparent  that  the  child  might  change  his  position  at  any  moment,  and 
turn  back  over  the  track,  as  he  had  theretofore  done,  and  bring  him- 
self into  danger.  But  beyond  all  this  is  the  evidence  of  the  con- 
ductor and  the  motorman  that,  when  the  car  was  within  not  to  ex- 
ceed 8  feet  of  the  child,  it  had  been  brought  under  control,  and  could 
then  have  been  stopi>ed;  that  the  brake  was  then  released  and  the 
power  applied;  that  the  child  turned  and  passed  over  the  space  be- 
tween the  two  tracks  while  the  car  was  passing  over  a  space  not  to 
exceed  8  feet;  that  the  child  was  struck  by  the  guard,  and  thrown 
npon  and  carried  upon  it  for  some  distance  before  he  was  thrown 
therefrom,  run  over,  and  killed.  This  evidence  tends  to  show  that, 
if  the  motorman  had  done  his  duty,  the  car  could  have  been  stopped 
in  time  to  have  averted  the  death  of  plaintiff's  Intestate.  The  claim 
of  the  defendant  that  the  reason  the  car  was  not  sooner  stopped  was 
because  the  track  was  wet,  and  there  were  leaves  upon  it,  will  not 
stand  for  a  moment.  Its  own  cmploy(5s  testified  that,  while  the  car 
was  running  at  the  rate  of  5  or  6  miles  per  hour,  it  had  been  brought 
under  control,  and  could  have  been  stopped  within  a  space  of  less 
than  29  feet,  upon  the  same  track,  under  the  same  conditions.  The 
jury  had  before  it  all  this  e^ndence,  and  from  such  evidence  it  might 
consistently  find  that  the  defendant  was  guilty  of  negligence. 
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At  the  request  of  the  counsel  for  the  respondent,  the  court  submit- 
ted to  the  jury  the  question  whether  plaintilf's  intestate  was,  at  the 
time  of  his  death,  sui  juris,  or  non  sui  juris.  Evidence  was  giren 
upon  the  trial  on  the  question  of  the  negligence  of  the  parents  of  the 
intestate,  in  allowing  him,  at  his  age,  to  attend  school  and  be  upon 
the  street  unattended,  save  by  his  sister,  only  two  years  older;  and 
the  question  as  to  whether  or  not  the  parents  were  negligent  was 
clearly  and  fuUy  presented  and  submitted  to  the  jury  by  the  learned 
trial  justice  in  his  charge.  The  jury  was  justified  by  the  evidence  in 
finding  that  no  negligence  could  be  attributed  to  the  deceased  or 
his  parents,  and  that  finding  is  not  challenged  by  the  learned  coun- 
sel for  the  appellant.  Upon  the  whole  case,  the  question  of  the  neg- 
ligence of  the  plaintiff's  intestate,  of  the  parents,  and  of  defendant, 
was  for  the  jury,  and  the  verdict  is  sustained  by  the  evidence. 

Appellant  also  alleges  error  in  the  admission  of  evidence.  Michael 
J.  Byan  was  a  motorman  in  the  employ  of  defendant,  and  acted  for  it 
as  an  instructor  of  other  motormen.  He  was  called  by  defendant 
upon  the  trial  of  this  action,  as  an  expert,  only,  to  show  how  difficult 
it  is  to  stop  a  car,  and  within  what  distance  it  could  be  done  under 
varying  circumstances.  Defendant's  counsel,  in  the  course  of  the 
examination  of  this  witness,  asked  this: 

"Q.  Assamliig  tbe  cnr,  on  a  level  rail  and  a  dry  mil,  Is  rnnning  six  miles 
an  bonr,  and  you  were  called  upon  to  bring  It  to  a  stop  in  an  emergency; 
from  tlie  time  the  emergency  presents  fisnlt,  to  tbe  time  you  bring  your  car 
to  a  stop,  within  what  dist.ince  can  you  stop  It  by  the  use  of  a  brake  alone? 
A.  In  not  less  than  forty  feet.  Assumlnfr  the  same  conditions,  nslng  the  re- 
verse, I  should  say  from  thirty  to  thirty-five  feet." 

He  farther  testified  upon  his  direct  examination  as  to  the  most 
effectual  way  of  stopping  a  car,  and  what  should  be  done,  and  the 
movements  the  motorman  would  have  to  make  in  order  to  stop  it. 
Upon  his  cross-examination  he  was  interrogated  as  to  how  he  would 
stop  a  car.    He  answered : 

"Supposing  I  were  going  south  on  that  line,  and  had  got  beyond  Averlll 
avenue,  perhaps  half  way  to  Grand  street,  and  a  sudden  emergency  presented 
Itself,  I  would  throw  off  the  power,  and  reverse  the  car  and  apply  the  power." 

The  witness  further  proceeded,  at  considerable  length,  to  show 
what  he  would  do  under  varying  conditions  and  circumstances.  He 
was  then  asked  this: 

"Q.  What  would  you  do,  as  an  expert  motorman,  In  case  you  saw  children 
ahead  on  the  track?" 

This  was  objected  to  by  defendant  as  not  proper  on  cross-examina- 
tion, and,  secondly,  as  having  no  legitimate  bearing  upon  the  case. 
The  objection  was  overruled,  and  exception  taken  by  defendant.  In 
this  we  think  there  was  no  error.  It  was,  in  effect,  the  same  ques- 
tion as  that  propounded  by  defendant's  counsel,  except  that  he  asked 
the  witness  what  he  would  do  in  a  sudden  emergency,  and  by  the  last 
question  witness  was  interrogated  as  to  what  he  would  do  if  he  saw 
a  child  ahead  upon  the  track.  Both  questions  were  directed  to  a 
"sudden  emergency."  The  witness  had  been  produced  by  the  de- 
fendant to  testify  in  its  behalf  in  a  case  where  it  was  alleged  that  a 
child  upon  defendant's  track,  ahead  of  a  moving  car,  had  received 
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injnries;  and  one  of  the  questions  litigated  was  whether  its  motor- 
man  had  performed  his  duty  in  this  sudden  emergency.  The  defend- 
ant, in  order  to  impress  the  court  and  the  jury  with  the  fact  that 
its  motorman  had  performed  his  duty,  asked  this  expert  what  he  would 
do  in  a  sudden  emergency.  It  must  have  been  clear  to  the  counsel, 
the  court,  and  the  jury  that  "the  sudden  emergency"  wad  the  child 
upon  the  track  just  ahead  of  the  moving  car.  It  could  not  have  had 
more  weight  with  the  jury,  nor  have  been  more  clearly  understood, 
if  the  learned  counsel  for  defendant,  in  propounding  the  question  he 
did  upon  that  branch  of  the  case,  had  used  the  very  words  of  the  ques- 
tion to  which  he  objected.  I  think  it  was  a  proper  subject  of  cross- 
examination,  and  that  the  learned  court  committed  no  error  in  over- 
ruling the  objection  thereto. 

There  are  other  objections  to  the  admission  and  exclusion  of 
evidence,  to  which  exceptions  were  taken  by  defendant's  counsel. 
I  have  examined  each,  and  am  satisfied  that,  if  the  evidence  ex- 
cluded had  been  given  as  fully  and  precisely  as  the  learned  counsel 
stated  in  his  offer,  it  would  have  had  no  legitimate  bearing  upon 
the  case,  and  that  its  exclusion  presented  no  error.  Neither  can 
I  conceive  how  the  evidence  which  was  admitted,  and  to  the  ad- 
mission of  which  an  exception  was  taken,  was  in  any  manner  prej- 
udicial to  the  defendant.  The  only  remaining  questions,  there- 
fore,, which  require  examination,  relate  to  the  exceptions  taken 
to  the  charge  of  the  court,  anU  its  refusal  to  charge  as  requested. 
After  the  charge  of  the  court,  plaintiff's  counsel  requested  the  court 
to  charge  "that  as  the  motorman  saw  the  child  ahead,  playing  in 
the  street,  it  was  his  duty  to  have  his  car  under  control  until  the 
danger  was  passed."  The  court  so  charged,  and  the  defendant 
excepted.  The  charge  was  predicated  on  the  evidence  before  the 
jury,  and  applied  to  the  particular  situation  and  circumstances  of 
the  case  as  disclosed  by  the  evidence.  It  appeared  from  the  evi- 
dence of  the  motorman  that  he  had  seen  the  child  between  the 
curb  and  the  track  upon  which  his  car  was  moving  from  about  the 
time  he  left  Averill  avenue,  which  was  3.35  feet  north  of  the  place 
of  the  accident  He  had  further  testified  that,  from  a  point  135 
feet  north  of  the  place  where  the  child  was  struck  by  the  fender 
of  the  car,  the  power  was  turned  off,  anu  remained  so  until  after 
plaintiff's  intestate  had  crossed  the  track  in  front  of  the  car.  Evi- 
dence on  behalf  of  the  plaintiff  was  given,  tending  to  show  that  the 
car  was  running  faster  over  that  space  than  cars  ordinarily  run, 
and  that  there  was  no  perceptible  slackening  of  the  sneed  of  the 
car  from  the  time  it  left  Averill  avenue  until  the  collision  occurred. 
That  evidence  had  been  brought  to  the  attention  of  the  jury  by 
the  charge  of  the  learned  court.  Upon  that  question  he  charged 
as  follows: 

"If,  after  the  motorman  saw  the  child,  he  Instantly  did  everything,  In  the 
exercise  of  his  duty,  that  would  sugsest  Itself  to  a  carefnl,  prudent  man  In 
bis  position;  If  be  made  every  reasonable  effort  to  stop  that  car  which  It 
was  possible  to  make  under  the  circumstances,— then  be  was  not  negligent 
In  that  regard,  and,  of  course,  no  negligence  can  be  attributed  to  this  com- 
pany for  any  act  or  omission  of  his.  To  what  extent  could  this  motorman 
have  foreseen  that  this  child  was  to  run  across  the  street?    To  what  extent 
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was  he  (railed  upon,  tiiider  tbe  clrcuiustancea  of  the  case,  to  anticipate  that 
this  child,  having  crossed  the  track  In  safety,  would  suddenly  return? 
Around  that  Instant  of  time  revolves  the  whole  of  the  difficulty  In  this  case. 
If  this  man  had  reason  to  suppose,  or  ought  to  have  anticipated,  that  it  was 
not  safe  for  him  to  reapply  the  power  until  that  child  was  so  far  out  of 
harm's  way  that  It  wrs  impossible  for  this  accident  to  occur,  then  he  was, 
of  course,  negligent  In  doing  what  he  did;  bat  this  railroad  company  and  Its 
motorman  were  not  Insurers  of  tbe  safety  of  this  child,  and  were  not  called 
upon  to  anticipate  things  that  were  not  reasonable  or  probable.  The  ques- 
tion is  whether,  under  the  circumstances  of  this  case,  this  motorman  ought 
to  have  waited  with  this  car  until  be  could  have  seen  or  determined  whether 
this  child  would  attempt  to  come  back  over  the  track.  If  there  was  nothing 
In  the  conduct  of  the  boy  after  he  had  passed  this  track  to  indicate  that  he 
was  coming  back;  If  the  motorman  had  a  right  to  assume  that,  having 
crossed  the  track,  as  he  did,  In  front  of  the  car,  he  would  pursue  his  Journey 
across  the  entire  width  of  tbe  street,  or  remain  where  he  was  until  the  car 
bad  passed, — ^then  It  was  not  negligence  to  put  on  the  power  and  put  his  car 
In  motion." 

The  charge  excepted  to  was  but  another  mode  of  saying  what 
had  been  more  fnlly  and  explicitly  said  as  to  the  duty  of  the  motor- 
man  under  the  evidence.  The  charge  objected  to,  it  will  be  seen, 
limits  the  time  within  which  the  motorman  should  have  his  car 
under  control  to  that  period  of  time  in  which  the  child  was  ex- 
posed to  this  danger,  and  is  to  the  effect  that  if,  under  the  circum- 
stances disclosed  by  the  evidence,  the  motorman  should  have  ap- 
prehended that  there  was  danger  to  the  child,  he  should  have  kept 
bis  car  under  control  until  that  danger  had  passed.  We  cannot 
see,  therefore,  that  the  jury  was  misled  in  this  case  by  the  charge 
as  made. 

The  defendant's  counsel  asked  the  court  to  charge  the  jury  that: 

"If  they  believe  that  this  car,  after  leaving  AverlU  avenue,  went  on  south 
with  the  power  on  and  the  brake  loose;  that  the  motorman  did  see  the 
children  playing  at  the  side  of  the  street;  that  the  little  deceased  had  run 
across  his  track;  that  he  then  put  on  the  broke  and  threw  off  the  power, 
and  slowed  up  his  car;  that  the  deceased  got  safely  across  the  track,  and 
continued  running  after  he  had  gotten  east  of  the  east  rail;  that  then  the 
motorman  threw  off  his  brake  and  put  on  his  power,— that,  on  that  state  of 
facts,  the  Jury  cannot  predicate  a  finding  of  negligence." 

The  court  declined  so  to  charge,  and  the  defendant's  counsel  duly 
excepted.  Defendant's  counsel,  in  his  brief,  contends  that  such  in- 
struction was  justified  by  the  evidence  of  the  motorman  and  the  con- 
ductor. I  hardly  think  their  evidence,  which  I  have  freely  quoted 
and  commented  upon,  would  warrant  such  an  instruction.  It  ap- 
pears from  this  evidence  that  when  the  child  was  3  or  4  feet  in 
advance  of  the  guard  of  the  car,  and  the  car  was  under  the  control 
of  the  motorman,  and  practically  stopped,  the  power  was  applied. 
The  child  then  passed  over  a  distance  of  4  feet  while  the  car  was 
passing  over  the  same  distance,  so  that  the  car  and  the  child  were 
moving  at  about  the  same  rate  of  speed.  And,  if  this  evidence  was 
believed  by  the  jury,  it  became  necessary  for  it  to  pass  upon  the 
question  of  whether  the  motorman  performed  his  full  duty  after  the 
child  had  been  struck  by  the  guard,  as  he  was  carried  some  distance 
thereon,  and  the  car  was  not  stopped  until  it  had  proceeded  more 
than  66  feet  from  the  point  of  the  accident. 
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Defendant's  connsel  also  requested  the  conrt  to  charge  the  jury 
that: 

"If  the  Jury  find  that  when  the  Uttle  boy  started  to  run  back  the  car  was 
only  seven  or  eight  feet  from  him,  with  the  power  on  and  the  brake  off. 
there  Is  no  evidence  in  this  case  upon  which  they  can  find  that  it  was  then 
possible  to  stop  the  car  before  a  collision  vrtth  the  boy,  either  with  the  brake 
or  the  reverse." 

The  court  declined  so  to  charge,  and  the  defendant's  counsel  duly 
excepted.  What  has  just  been  said  regarding  the  preceding  request 
is  applicable  to  the  last  one,  and  I  think  the  court  was  equally  justi- 
fied in  refusing  to  charge  as  requested. 

Defendant's  counsel  further  asked  the  court  to  charge  the  jury  that 
In  any  view  of  the  case  the  plaintiff  can  recover  no  more  than  nominal 
damages.  The  court  declined  so  to  charge,  and  the  defendant's  coun- 
sel duly  excepted.  The  rule  of  damages  in  actions  of  this  character 
has  been  fully  established,  and  the  amount  of  recovery  has  been  left 
very  largely  to  the  jury  upon  the  proof  presented. 

"The  damages  to  the  next  of  kin  in  that  respect  were  necessarily  Indefinite, 
prospective,  and  contingent.  They  cnnnot  be  proved  with  even  an  approach 
to  accuracy,  and  yet  they  are  to  be  estimated  and  awarded,  for  the  statute 
has  so  commanded;  but  even  In  such  case  there  Is,  and  there  must  be.  some 
basis  In  the  proof  for  the  estimate;  and  that  was  given  here,  and  always 
has  been  given.  Human  lives  are  not  all  of  the  same  value  to  the  survivors. 
The  age  and  sex,  the  general  health  and  Intelligence,  of  the  person  killed: 
the  situation  and  condition  of  the  survivors,  and  their  relation  to  the  de- 
ceased,—these  elements  furnish  some  basis  for  judgment.  That  it  is  slender 
and  Inadequate,  is  true,  but  it  is  all  that  Is  possible.  ♦  •  •  XJpon  that 
basis,  and  from  such  proof,  the  Jury  must  Judge;  and,  having  done  so.  It 
Is  possible,  though  not  entirely  easy,  for  the  general  term  to  review  such 
Judgment  and  set  it  aside.  If  It  appears  excessive,  or  the  result  of  sympathy 
and  prejudice.  A  difficult  duty,  we  grant,  but  not  for  that  reason  to  lie 
abandoned.  In  Its  Intrinsic  nature,  it  Is  no  more  difficult  than  to  determine 
whether  a  verdict  is  excessive  In  an  action  for  slander  and  libel,  where  the 
Injury  Is  to  reputation,  or  In  actions  where  pain  atid  suffering  may  be  con- 
sidered In  ascertaining  the  loss.  The  supreme  court  has  never  abdicated 
Its  power  of  review  In  such  case,  and  should  not  In  those  under  the  statute. 
The  jury  was  compelled  to  judge  in  an  atmosphere  freighted  with  s.vmpathy. 
In  the  general  term  the  deliberation  may  be  more  cool  and  thoughtful,  and. 
while  the  judgment  of  the  trial  court  should  not  be  lightly  disturbed.  It 
should  not  be  held  necessarily  conclusive."  Houghkirk  v.  Canal  Co.,  92  N. 
Y.  225. 

For  many  years  there  was  upon  the  statute  books  a  law  limiting 
the  damages  in  a  case  like  the  one  under  consideration  to  the  sum 
of  f  5,000.  That  limitation  has  been  removed  by  constitutional  amend- 
ment, but  that  has  not  necessarily  changed  the  rule  of  damages.  It 
must  be  presumed  that  juries  will  honestly  perform  their  duties; 
that  the  judges  presiding  at  jury  trials  will  strictly  and  impartially 
perform  their  duties,  and  prevent  injustice  to  defendants  in  actions 
of  this  character,  and  exercise  their  power  of  correcting  or  setting 
aside  verdicts  of  juries  which  are  excessive,  or  which  are  the  result 
of  sympathy,  prejudice,  or  other  improper  motives  not  justified  by  the 
evidence.  The  appellate  court  still  retains  the  power  of  review  in 
such  cases,  and  the  power  to  reverse  or  modify  verdicts  of  juries  and 
orders  of  judges  presiding  at  such  trials;  so  that  the  rights  of  defend- 
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ants  in  cases  of  this  character  are  protected  as  faUy  and  completely 
as  though  the  constitutional  amendment  did  not  exist. 

"the  judgment  and  order  herein  should  be  affirmed,  with  costs.    So 
wdered.    All  concur. 


'25  App.  Dlv.  53.) 

TRAVKI.EKS'  IXS.  CO.  T.  HEAI.T  et  al. 

(Supreme  (Jonrt,  Appellate  Division,  Third  Department.    January  12,  1808.) 

U  Life  Insckaitcx— Polict  Holdek. 

He  wbo  takes  out  a  policy  of  life  insurance,  and  pays  the  premium, 
is  the  policy  holder,  until  after  proper  transfer,  when  the  transferee  be- 
comes  the  holder. 
3.  Same— ScuRENDEU  op  Fomcy. 

When,  by  the  terras  of  a  life  Insurance  policy.  It  was  payable,  upon  the 
Insured's  death,  to  his  wife  If  she  should  survlTe  him.  if  she  should  not 
to  their  oliildrcn,  and  if  neither  wife  nor  child  should  survive  bim  then 
to  bis  oxocutor  or  administrator,  subject  to  a  clause  which  provided  tliat 
the  policy  micht  be  converted  into  cash,  at  the  option  of  the  holder,  at 
any  time  after  ir>  years  from  Its  date,  for  the  amount  Indorsed  upon  the 
back  of  the  policy,  If  the  holder  should  exercise  his  option  he  would  be- 
come the  beneticlary  in  the  lifetime  of  the  Instured,  to  the  exclusion  of  the 
wife  and  children. 
S.  Same— CossKNT  of  Benkpiciaries. 

The  rlffht  of  the  Insured  to  become  the  sole  beneficiary  of  the  policy, 
and  dispose  of  such  richt  without  consulting  his  wife  or  children,  Is  not 
Impaired  by  Laws  1870,  c.  248,  providing  tliat  all  policies  of  Insurance 
heretofore  or  hereafter  issued  within  the  state  upon  the  lives  of  hus- 
bnnds  for  the  benefit  nnd  use  of  their  wives  shall  be,  from  the  passage 
of  the  act,  assignable  by  said  wife,  with  the  written  consent  of  her  hus- 
band. 
4  Same— Maturttt. 

It  cannot  affect  the  rights  of  various  parties  under  a  life  Insurance  pol- 
icy that,  instead  of  fixing  the  exact  period  when  an  endowment  shall  ma- 
ture, the  policy  gives  the  holder  the  option  to  fix  it  at  any  time  after  15 
years. 

Appeal  from  special  term. 

Action  of  interpleader  by  the  Travelers'  Insurance  Company 
Si^inst  Ann  Healy  and  others  to  determine  their  rights  under  a 
life  insurance  policy.  From  the  judgment  (44  N.  Y.  Supp.  104.3), 
defendants  appeal.     Modified. 

Argued  before  P.UJKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

William  L.  Learned,  for  infant  appellants. 
George  R.  Donnan,  for  appellants  Peterson  and  Packer. 
George  H.  Mallory,  for  appellant  Ann  Healy. 
Patterson,  Bulkeley  &  Van  Kirk,  for  respondent 

LANDON,  J.  A  majority  of  the  court  are  of  opinion  that  this 
action  is  maintainable,  for  the  reasons  stated  by  Mr.  Justice  Put- 
nam upon  the  former  appeal.  86  Hun,  524,  33  N.  Y.  Supp.  911. 
Ttat  conclusion  having  been  reached,  a  majority  of  the  court  con- 
enr  in  the  following  opinion,  and  in  the  judgment  directed. 

If  this  action  is  maintainable,  then  I  advise  that  the  $740  be 
awarded  to  the  defendant  Ann  Healy.     The  policy,  at  the  option 
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of  the  holder,  was  convertible,  nnder  the  terms  of  the  eighth  clause, 
into  an  endowment  policy  for  bis  benefit.  Alonzo  H.  Doty,  in  May, 
1874,  took  out  the  policy,  and  paid  the  premiums  for  the  10  years 
thereafter,  as  required  by  its  terms.  He  thus  became  the  holder 
and  owner  of  the  policy.  Garner  v.  Insurance  Co.,  17  Abb.  N.  C. 
7.  In  common  phrase,  he  who  takes  out  the  policy  and  pays  the 
premiums  is  the  policy  holder.  People  v.  Security  Life  Insurance 
&  Annuity  Co.,  78  N.  Y.  114;  People  v.  Empire  Mut  Life  Ins.  Co., 
92  N.  Y.  105.  But,  of  course,  by  proper  transfer,  the  transferee 
may  become  the  holder.  By  its  terms,  Alonzo  H.  Doty's  life  .was 
insured  for  $2,000,  payable  upon  his  death  to  his  wife,  Josephine, 
if  she  should  surviye  him ;  if  she  should  not  survive  him,  then  to 
their  children  surviving  him ;  and,  if  neither  wife  nor  child  should 
survive  him,  then  to  his  executors  or  administrators, — subject, 
however,  to  the  eighth  clause  of  the  policy,  which  provided  "that 
this  policy  may  be  converted  into  cash  at  the  option  of  the  holder 
at  any  time  after  the  expiration  of  fifteen  years  from  the  date 
hereof,  for  the  amount  indorsed  upon  the  back  of  the  policy." 
Thus,  if  the  holder  should  exercise  the  ontioft,  he  would  become 
the  beneficiary  in  the  lifetime  of  Alonzo  H.  Doty,  and  the  wife, 
Josephine,  and  the  Doty  children,  would  cease  to  be  beneficiaries, 
or,  rather,  never  would  become  beneficiaries  at  all.  The  plaintiff, 
by  the  terms  of  the  policy,  held  out  to  Alonzo  H.  Doty  two  induce- 
ments,— one,  the  provision  for  his  wife  or  children,  if  he  could  pet 
along  without  himself  resorting  to  the  policy  in  his  lifetime;  the 
other,  that  if  he  could  not  get  along,  if  poverty  or  misfortune  con- 
strained him,  he  could  himself,  after  16  years  passed,  realize  its  cash 
value. 

Alonzo  H.  Doty  thus  had  the  right  to  become  sole  beneficiary 
of  the  policy.  It  was  a  property  right,  and  he  could  dispose  of  it 
without  consulting  either  his  wife  or  his  children,  since  whatever 
interests  they  had  were  subject  to  the  contingency  that  he,  by 
exercising  the  option,  could  make  his  own  right  superior  and  abso- 
lute, and  thereby  cut  ofE  their  contingent  interests.  Laws  1879,  c. 
248,  as  it  seems  to  me,  does  not  impair  this  right.  It  provides 
that  "all  policies  of  insurance  heretofore  or  hereafter  issued  within 
the  state  of  New  York  upon  the  lives  of  husbands  for  the  benefit 
and  use  of  their  wives,  in  pursuance  of  the  laws  of  the  state,  shall 
be  from  and  after  the  passage  of  this  act  assignable  by  said  wife 
with  the  written  consent  of  her  husband."  To  the  extent  that 
this  policy  was  for  the  benefit  and  use  of  the  wife,  the  written  con- 
sent of  the  husband  was  necessary  to  lier  assignment  of  it;  but,  to 
the  extent  that  it  was  for  the  benefit  and  use  of  the  husband,  it 
was  not.  Her  written  consent  or  assignment  was  not  necessary. 
Nor  need  the  husband's  assignment  be  in  writing,  since  at  com- 
mon law  he  could  insure  his  own  life  to  his  own  use,  and,  of  course, 
dispose  of  his  interest  in  it  to  bis  own  advantage,  without  asking 
leave  of  his  wife  or  children.  Valton  v.  Life  Co.,  20  N.  Y.  32.  In 
Whitehead  v.  Insurance  Co.,  102  N.  Y.  152,  6  N.  E,  267,  it  is  held  that 
che  interest  of  the  wife  and.  children  in  the  policy  becomes  vested 
at  the  moment  of  its  execution ;  but  that  is  said  with  reference  to 
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a  policy  tfiken  out  by  the  wife  upon  the  life  of  her  husband  for  her 
benefit,  or,  in  case  of  her  death  before  his,  of  their  children,  with 
no  privilege  in  it  for  the  husband  to  take  the  benefit  to  himself. 
This  fact  is  emphasized  in  the  opinion.  The  contract  is  said  to  be 
about  the  husband,  not  with  him.  See  Walsh  v.  Insurance  Co., 
133  N.  Y.  408,  31  N.  E.  228. 

Cases  arising  after  the  death  of  the  husband  upon  policies  insur- 
ing his  life  for  the  benefit  of  his  wife  or  children,  with  no  optional 
cash-converting  provision  in  his  favor  in  his  lifetime,  or,  if  so, 
with  the  option  unexercised,  are  foreign  to  the  case  presented  by 
this  policy.  Here  the  claim  of  Ann  Healy  does  not  rest  upon  the 
wife's  assignment,  but  upon  the  husband's,  assignment  to  her  ol 
his  endowment  interest  therein,  which  cuts  ofiE  every  other  interest. 
The  policy  is  either  an  endowment  policy  or  a  life  policy,  at  the 
option  of  the  holder.  If  the  policy  bad  said  that,  at  the  expira- 
tion of  15  years,  |740  should  be  paid  to  Alonzo  H.  Doty  or  to  the 
holder,  in  full  for  the  insurance,  the  interest  of  the  wife  and  chil- 
dren would  then  have  ceased.  Miller  v.  Campbell,  140  N.  Y.  457, 
35  N.  E.  651.  It  can  make  no  difference  that,  instead  of  fixing  the 
exact  period  when  the  endow^ment  shall  mature,  the  policy  gives 
the  holder  the  option  to  fix  it  at  any  time  after  15  years.  That  is 
certain  which  can  be  nlade  so,  and,  as  in  this  case,  has  been  made 
so.  What  was  said  in  Brummer  v.  Cohn,  86  N.  Y.  11,  about  the 
nonassignability  by  the  wife  of  an  endowment  policy,  had  refer- 
ence to  a  policy  payable  to  herself  in  the  event  of  her  surviving 
her  husband,  or  surviving  the  term  of  the  insurance,  and  none 
whatever  to  a  husband's  assignment  of  his  own  separate  and  supe- 
rior interest  in  an  endowment  policy,  the  endowment  being  payable 
to  him  if  he  survived  the  term  of  the  insurance.  By  the  transfer 
to  Ann  Healy,  she  became  the  owner  and  holder  of  the  policy.  Mar- 
cus v.  Insurance  Co.,  68  N.  Y.  625;  St.  John  v.  Insurance  Co.,  IS' 
N.  Y.  31.  Every  person  holding  collateral  security  has  the  right 
to  use  it  in  whatever  lawful  way  he  can  make  It  most  effectual  as 
security,  and  the  only  lawful  way  open  to  Ann  Healy  to  make  it 
most  effectual  was  to  exercise  the  option  to  convert  the  policy  into 
cash.  That  right  of  convertibility  was  the  only  feature  which 
gave  the  policy  any  value  to  her,  and.  of  course,  it  passed  to  her 
with  the  transfer  by  the  husband  of  the  policy,  expressed  and  in- 
hering in  it 

Whether  the  delivery  of  the  policy  to  Ann  Healy  was  an  assign- 
ment or  a  pledce  is  immaterial.  The  amount  of  her  lien  upon  it  is 
greater  than  f  740,  its  endowment  value  at  the  time  she  exercised 
her  option.  The  plaintiff  admits  in  this  action  that,  if  she  is  en- 
titled to  recover,  she  is  entitled  to  recover  $740.  and,  that  being  so, 
there  is  no  residue  for  the  other  claimants.  If  the  transfer  was  a 
pledge,  the  pledgor,  Alonzo  H.  Doty,  is  the  only  person  who  had  a 
pledgor's  right  to  redeem,  or  to  insist  upon  a  sale  of  the  policy^ 
and  these  Ann  Healy  offered  to  show  that  he  had  waived  by  a  sub- 
sequent assignment  to  her,  in  which  his  wife  united.  It  is  enough 
that  they  concern  no  other  party  to  the  action. 

Judgment  modified  by  directing  judgment  for  defendant  Ann> 
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Healy  for  the  fand  brought  into  court,  with  costs  against  the 
plaintiff  in  the  several  courts,  and  enjoining  the  prosecution  of 
her  separate  action  against  the  plaintiff,  and  with  judgment  in 
favor  of  the  plaintiff  against  the  other  defendants,  declaring  that 
they  bare  no  interest  in  the  policy,  with  costs  in  favor  of  the  plain- 
tiff against  the  defendants  Peterson  and  Packer,  and  in  favor  of 
the  infant  defendants,  against  the  plaintiff,  for  the  costs  as  awarded 
below,  with  the  disbursements  upon  this  anpeaL     All  concur. 


<24  App.  Div.  531.) 

In  re  CABBY'S  WILL. 

(Supreme  Ooart,  Appellate  Division,  Fourth  D^artment.    December  '8,  1897.) 

1.  Sdrrooatb'8  Death — Unfinibhed  Bosiness— Wn-L  Coktksts. 

Code  Civ.  Proc.  §  2481,  subds.  8,  9,  embraced  In  an  article  entitled,  "Juris- 
diction of  the  Court  and  Autborlty  of  tbe  Surrosate."  provide  that  a  sur- 
rogate, in  or  out  of  court,  has  power  to  complete  any  unfinished  business 
pending  before  bis  predecessor,  "including  proofs,  accounts  and  exnmiaa- 
tions,"  and  to  complete  and  certify  in  his  own  name  all  records  or  papers 
left  uncompleted  or  unsigned  by  any  predecessor.  Section  2500  requires 
the  snrroffjite  to  file  every  deposition,  petition,  and  report,  and  to  deliver 
to  his  successor  all  boolca  and  papers.  Sections  2.513,  2.~>41,  and  2542 
provide  for  a  stenographer,  who  is  required  to  take  full  notes  of  all  oral 
proceedings,  and  require  the  testimony  to  be  written  out  from  the  notes, 
and,  after  being  autbeutleated,  to  be  filed.  Sections  25:5!)  .and  2."i40  provide 
for  the  examination  of  aged  and  Infirm  witnesses  residing  In  another  coun- 
ty by  the  surrogate  of  such  county,  or  by  a  referee.  Held,  that  where  a  sur- 
rogate dies  after  the  evidence  is  closed  in  a  will  contest,  and  before  he  ren- 
ders his  decision,  his  successor  is  empowered  to  tal^e  up  the  proceeding's 
where  they  were  left  by  deceased,  and  need  not  recall  the  witnesses  and 
retake  their  testimony,  though  Const,  art.  0.  5  3,  contemplates  that  a  judge 
who  has  to  decide  a  controverted  question  of  fact  should  see  tbe  witnesses, 
and  hear  them  give  their  testimony. 

8.   WllXS — ACKNOWUEDOMENT  TO   WITNESS— SUPPICIENCT  OFEvlDB^'CB. 

On  an  issue  whether  testator  acknowledged  his  signature  In  presence 
of  N.,  an  attesting  witness,  the  other  witness  testified  that.  Just  before 
N.  signed,  testator  said  in  N.'s  hearing  that  he  had  made  his  will,  and 
then  askpd  N.  to  sign  ns  a  witness.  N.  did  not  deny  said  testimony.  He 
W.18  extensively  engaged  In  business,  and  testified  that  lie  had  forgotten 
tliat  be  had  signed  ns  a  witness,  and  that  the  death  of  testator  within  n 
year  afterwards  did  not  refresh  his  recollection.  The  statement  signed 
by  the  witnesses  recited  that  tlie  Instrument  was  "subscribed  by  [tes- 
tator] in  the  presence  of  us,  and  each  of  us.  He,  at  the  time  of  making 
such  subscription,  acknowledged  that  he  made  the  same,  and  declared," 
etc.  Held,  that  the  evidence  showed  that  testator  acknowledged  his  sig- 
nature In  N.'s  presence,  though  N.  testified  that  testator  did  not  say  it 
was  his  will. 

Appeal  from  surrogate's  court,  Oneida  county. 

I'roceedings  by  Susan  E.  Iladcox  and  Mary  R.  Cody  to  probate  the 
will  of  James  A.  Carey,  deceased.  Pending  the  proceedings,  Susan 
£.  Hadcox  was  given  leave  to  withdraw  as  proponent,  and  to  contest 
the  probate  of  the  will  on  the  ground  of  want  of  due  execution  and 
publication.  From  a  judgment  (3C  N.  Y.  Supp.  817)  admitting  the 
will  lo  probate,  contestant  appeals.    Affirmed. 

Argued  before  UARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 


Digitized  by 


Google 


8op.  Ct)  IN    RE  cabby's  WIUm    '  83 

Charles  H.  Searl,  for  appellant. 
8.  M.  Liudaley,  for  respondent. 

GREEN,  J.  Proceedings  for  the  probate  of  the  will  were  insti- 
tuted before  Surrogate  Bright  Many  witnesses  were  sworn  on  be- 
half of  proponent  and  contestant,  and  the  evidence  was  closed,  and 
the  case  submitted  to  him  for  final  decision ;  but,  before  any  decision 
was  rendered,  the  surrogate  died.  The  matter  was  then  brought  be- 
fore his  successor,  who  ruled  that  he  was  empowered  to  take  up  the 
proceedings  where  they  were  left  by  the  deceased  surrogate,  and  gave 
both  parties  the  right  to  produce  additional  and  explanatory  evidence. 
Contestant  objected  to  the  reception  of  the  evidence  previously  taken, 
and  demanded  that  the  witnesses  be  recalled,  and  their  testimony 
taken;  and,  to  the  refusal  of  the  court  to  so  order,  an  exception  was 
taken.  Thereupon  the  contestant,  saving  her  exception,  recalled  one 
of  proponent's  witnesses  for  examination,  and  the  latter  recalled  an- 
other witness.  Upon  a  review  of  the  whole  evidence,  as  taken  down 
by  the  stenographer,  and  filed  as  a  record  of  the  court,  the  court  based 
ite  decision  and  decree  admitting  the  will  to  probate.  Upon  the  ex- 
ception BO  taken  as  aforesaid,  the  appellant  demands  a  reversal  of  the 
decree 

The  mling  of  the  conrt  was  founded  upon  subdivision  8  of  section 
2481  of  the  Code  of  CSvil  Procedure,  which  is  embraced  in  an  article 
entitled,  "Jurisdiction  of  the  Court  end  Authority  of  the  Surrogate." 
That  section  provides  that: 

"A  BDrrogate  In  court' or  out  of  court,  as  the  case  requires,  baa  power: 
•  •  •  (8)  Subject  to  the  provisions  of  law,  relating  to  the  disqualification 
of  a  Judge  In  certain  cases,  to  complete  any  unflnisbed  business,  pending  be- 
fore his  predecessor  In  the  office.  Including  proofs,  accounts  and  examina- 
tions. (0)  To  complete  and  certify  and  sign  In  his  own  name,  adding  to  bis 
slKnatnre  the  date  of  so  doing,  all  records  or  papers,  left  uncompleted  or  un- 
signed by  any  of  his  predecessors." 

In  Throop's  note  to  section  2481  it  is  stated  that  "subdivision  8 
consists  of  2  Rev.  St.  p.  22.3,  §  11,  amended  by  the  addition  of  the 
first  and  last  clauses."  It  was  held  in  Reeve  v.  Crosby  (1877)  3  Redf. 
Sur.  74,  that  this  provision  (section  11)  authorizes  the  surrogate  to 
take  up  and  try  work  his  predecessor  had  left,  and  to  complete  it, 
and  pronounce  his  decision  upon  the  testimony  taken  before  both. 
But  see  McNaughton  v.  Chave,  5  Abb.  N.  C.  225.  The  provision  of 
section  11  was  embraced  in  an  article  entitled,  "Of  Surrogates' 
Courts,"  prescribing  the  jurisdiction  of  the  court,  and  declaring  the 
powers  and  duties  of  the  surrogate: 

"Sec.  11.  Upon  the  office  of  any  surrogate  becoming  vacant,  his  successor 
shall  have  power  and  authority  to  complete  any  busiuese  that  may  have  been 
begun,  or  that  was  pending  before  said  surrogate." 

Under  this  provision  the  surrogate  of  Kings  county  held  that  he 
was  empowered  to  take  up  the  probate  of  a  will  at  the  point  where  it 
was  left  by  his  predecessor,  complete  the  proofs,  and  then  decide  the 
question  at  issue  upon  the  whole  evidence,  including  that  which  was 
taken  before  his  predecessor.  In  re  Martinhoff  (1880)  4  Redf.  Sur. 
286,  following  3  Redf.  Sur.  74.  The  case  of  McNaughton  v.  Chave, 
supra,  is  to  the  same  effect  In  Re  McCue  (1883)  17  Wkly.  Dig.  501, 
49  N.Y.S.-8 
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the  snrrogate  filed  an  opinion  expressive  of  his  views,  bat  in  no  other 
manner  made  any  findings  of  fact  or  conclusions  of  law.  His  sac- 
cessor  proceeded  upon  that  opinion,  and  made  formal  findings  of  fact, 
and  a  decree  accordingly.  Daniel,  J.,  in  delivering  the  opinion  of  the 
court,  expressed  a  doubt  whether  the  findings  and  decree,  "made  un- 
der the  circumstances  stated,"  legally  admitted  the  will  to  probate; 
but  the  decision  of  the  court,  reversing  the  decree,  was  based  upon 
other  grounds.  It  does  not  appear  whether  the  surrogate  proceeded 
to  complete  the  unfinished  business  by  giving  notice  to  the  contest- 
ants, or  any  opportunity  to  introduce  further  proof,  or  that  he  ever 
reviewed  the  evidence  taken.  On  the  contrary,  the  inference  from 
the  statement  in  the  report  is  that  the  surrogate  merely  "proceeded 
upon  the  opinion  of  Surrogate  Colvin,"  and  upon  that  alone  made  up 
the  findings.  The  proceedings  in  that  case  were  instituted  subse- 
quently to  the  enactment  of  the  present  Code.  The  correctness  of 
the  decision  of  the  surrogate  of  New  York,  made  20  years  ago  (3 
Redf.  Sur.  74),  has  never  been  questioned  by  any  court,  so  far  as  the 
Beports  disclose;  and  we  may  assume  that  it  has  been  accepted  and 
fi-equeptly  followed  by  the  surrogates  throughout  the  state  as  sound 
doctrine.  Whatever  doubts  may  now  be  entertained  in  respect  to 
the  soundness  of  that  decision  at  the  time  it  was  rendered,  is  a  mat- 
ter of  no  consequence;  for  we  believe  it  was  the  evident  purpose  of 
the  revisers  of  the  CJode  to  remove  all  doubt  and  uncertainty  by  an 
express  provision  that  the  surrogate,  in  court  or  out  of  court,  shall 
have  and  possess  the  jurisdiction  or  power  to  complete  the  proofs, 
accounts,  and  examinations  in  any  business  or  proceeding  pending 
before  his  predecessor  in  office,  and  left  unfinished.  The  court,  in 
the  case  referred  to,  implied  or  inferred  the  power  of  the  surrogate 
from  the  general  provision  of  section  11  of  the  Revised  Statutes.  As 
that  decision  was  before  the  revisers  when  they  formulated  section 
2481,  it  is  utterly  inconceivable  that  they  undertook  to  abrogate  or 
impair  the  rule  of  law  there  enunciated  by  conferring,  in  express 
terms,  the  power  to  complete  the  proofs  and  examinations.  On  the 
contrary,  t!ie  effect  of  such  amendment  was  to  strengthen  and  fortify 
the  decision,  and  to  authorize  the  completion  of  the  proofs  in  con- 
tested proceedings  as  well  as  in  proceedings  uncontested.  The  con- 
stitution (article  C,  §  3)  contemplates  that  a  judge  who  has  to  decide 
a  controverted  question  of  fact  should  have  the  advantage  of  seeing 
the  witnesses,  and  hearing  them  give  their  testimony;  and  it  is  a 
just  requirement  (one  which  a  sense  of  propriety  commends)  that  the 
evidence  in  a  cause,  when  practicable,  be  given  in  the  presence  of 
those  who  are  to  adjudicate  thereon.  Draper  v.  Day,  11  How.  Prac 
441.  Still,  it  is  competent  for  the  legislature  to  provide  that,  in  view 
of  particular  circumstances  or  contingencies,  the  presence  of  a  wit- 
ness or  witnesses  before  the  court  or  judge  taking  cognizance  should 
be  dispensed  with;  and  that  is  what  the  legislature  has,  in  effect, 
prescribed  for  the  special  case  before  us.  In  the  court  of  chancery 
the  witnesses  were  usually  examined  by  examiners  appointed  by  the 
court  for  that  purpose;  and,  if  a  party  desired  an  examination  of 
the  witnesses  in  the  presence  of  the  vice  chancellor,  he  v^as  required 
to  apply  for  an  order,  whidi  would  not  be  granted  without  sofflcient 
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caase  shown.  But  the  practice  ol  examining  witnesses  before  a  vice 
chancellor  waa  very  seldom  resorted  to.  If  the  vice  chancellor  deemed 
it  expedient  that  the  witnesses  should  be  examined  in  his  presence, 
he  would  so  order.  Where  a  cause  was  at  issue,  and  in  readiness 
for  hearings,  or  to  take  testimony  against  all  the  defendants,  if  the 
party  ^shed  to  have  the  testimony  taken  in  open  court  at  the  hear- 
ing of  the  cause  he  was  obliged  to  apply  for  an  order;  but  such  an 
order  ^vould  not  be  granted  without  suflScient  cause  being  shown, 
making  it  necessary  or  expedient  to  have  the  witnesses  examined  in 
open  court,  instead  of  being  examined  in  the  usual  manner.  Under 
that  system  of  procedure  the  majority  of  causes  were  brought  to  a 
hearing,  and  a  determination  solely  upon  the  depositions  returned. 

The  Code  provides  for  the  appointment  of  a  stenographer  by  the 
snrrograte  of  each  county,  and  he  is  required  to  take  full  steno- 
graphic notes  of  all  proceedings  in  which  oral  proofs  are  given; 
and  the  testimony  must  be  written  out  at  full  length  from  the 
notes,  and  the  minutes  thereof,  and,  after  being  properly  authenti- 
cated, must  be  filed  among  the  records  of  the  court.  Sections  2513, 
2541,  2542.  And  the  surrogate  is  required  to  file  and  preserve 
every  deposition,  petition,  and  report,  and  to  deliver  to  his  suc- 
cessor all  books  and  papers.  Section  2500.  A  provision  is  made 
for  the  examination  of  aged  and  Infirm  witnesses  residing  in  an- 
other county  by  the  surrogate  of  said  county,  or  by  a  referee.  Sec- 
tions 2539,  2540.  Upon  tho  depositions  so  taken  and  returned,  to- 
gether -with  such  other  proof  as  may  have  been  adduced  before  him, 
the  surrogate  proceeds  to  determine  the  matters  in  controversy. 
In  view  of  these  directions,  we  are  unable  to  perceive  anything  in 
the  nature  or  circumstances  of  the  case  that  compels  or  requires 
the  court  to  limit  the  effect  and  operation  of  the  clause  "including 
proofs  and  examinations"  to  uncontested  matters  or  proceedings, 
or  to  insert  iwords  to  that  effect  by  way  of  judicial  construction 
or  amendment,  or  to  draw  a  distinction  where  the  legislature  has 
made  none.  On  the  contrary,  there  are  reasons  of  justice,  neces- 
sity, or  expediency,  that  may  be  suesested  for  giving  full  effect 
and  operation  to  the  language  employed  to  express  the  legislative 
intention.  If  it  was  not  designed  to  give  surrogates  this  power  in 
proceedings  contested,  then  there  was  no  necessity  for  the  addi- 
tion of  such  clause  to  the  provision  of  the  Revised  Statutes,  We 
therefore  conclude  that  the  intent  of  the  statute  conferred  upon 
this  8urroga.te  the  power  to  act  as  he  ruled  he  had  the  authority 
to  act,  and  tbat  such  ruling  presents  no  error.  Such  conclusion 
therefore  brings  us  to  the  consideration  of  the  question  whether 
the  findings  of  the  surrogate  are  justified  by  the  evidence  in  the 

case, 

April  18,  1890,  James  A.  Carey  died.  Susan  E.  Hadcox  and 
Mary  B.  Cody  are  sisters,  and  the  only  children  of  the  deceased. 
The  will  in  question  was,  shortly  after  his  decease,  found  among 
bis  papers  by  his  daughters.  The  will  js  dated  May  8,  1889,  and 
bv  it  be  gave  to  his  daughters  the  use  of  all  his  property  during 
their  lives  (tbe  appellant,  however,  to  have  the  use  of  f2,600  more 
than  the  respondent);   the  property  then  to  go  to  hi^  legal  de- 
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scendants.  He  also  appointed  both  daughters  execntrices  of  the 
will,  and  required  them  to  give  bonds  for  the  faithful  performance 
of  theip  duties  as  such  executors.  On  April  26,  1890,  eight  days 
after  Mr,  Carey's  decease,  the  appellant  and  respondent  each  veri- 
fied a  petition,  directed  to  the  proper  surrogate,  to  have  the  will 
admitted  to  probate;  and  on  the  same  day  each  of  them  took  and 
subscribed  the  usual  oath  as  executrix  of  said  will.  Joseph  S. 
Avery  had  been  retained  to  represent  them  as  their  attorney  in  the 
proceedings  before  the  surrogate.  The  petition  was  duly  filed 
with  the  surrogate  on  May  6,  1890.  Citations  were  issued,  return- 
able May  12,  1890.  On  the  return  day,  on  the  application  of  Mr. 
Avery,  attorney  for  the  petitioners,  a  commission,  with  interroga- 
tories annexed,  was  duly  issued,  to  a  commissioner  therein  ap- 
pointed to  take  the  examination  of  Byron  A.  Topping,  one  of  the  sub- 
scribing witnesses,  who  then  resided  in  Washington,  District  of  Col- 
umbia. The  examination  was  duly  had,  and  the  commission  duly  exe- 
cuted, and  returned  to  the  court,  and  filed  therein.  May  19, 1890.  On 
that  day,  upon  application  of  Mr.  Avery,  who  was  still  acting  for  both 
petitioners,  the  matter  was  set  down  for  hearing  for  May  26,  1890. 
On  that  day  the  other  subscribing  witness  failed  to  appear,  and  a 
subpoena  was  by  the  court  directed  to  be  issued  and  served  on  him, 
returnable  on  the  following  day,  and  the  proceeding  adjourned  to  that 
time.  It  appears  from  the  evidence  that  intervening  the  filing  of  the 
petition  for  the  probate  of  the  will,  and  May  26,  1890,  Suaan  E.  Had- 
cox  had  endeavored  to  secure  sureties  upon  her  bond  as  executrix, 
and  had  been  unsuccessful.  On  May  27,  1890,  she  appeared  by  Mr. 
Searl,  as  her  attorney,  and  filed  her  petition  and  affidavit,  both  veri- 
fied on  that  day,  asking  leave  to  withdraw  as  petitioner  for  the  pro- 
bate of  the  will,  and  for  leave  to  contest  the  probate  of  the  will,  on  the 
ground,  as  stated  in  her  petition,  "that  one  of  the  subscribing  witness- 
es to  said  will  did  not  see  the  testator  sign  the  same,  and  did  not  see 
his  signature  to  the  same,  and  that  said  Carey  did  not  acknowledge 
to  said  Northrup  that  said  instrument  was  his  will."  Thereafter  her 
petition  was  granted,  and  proceedings  were  thereupon  had  upon  such 
contest,  which  resulted  in  the  decree  from  which  this  appeal  is  taken. 
The  will,  including  the  attestation  clause,  was,  on  the  day  it  bears 
date,  prepared  by  James  A.  Carey.  It  was  executed  on  the  same  day. 
At  that  time  the  testator  was  05  years  of  age.  He  was  shown  to  have 
had  experience  in  drafting  conveyances,  contracts,  and  legal  docu- 
ments of  a  like  nature.  He  was  careful  and  accurate  in  his  own  busi- 
ness, and  in  transacting  the  business  of  others  inti'usted  to  his  care. 
It  is  in  evidence  that  previous  to  preparing  the  will  in  question  he 
had  drafted  and  attended  to  the  execution  of  at  least  five  other  wills; 
and  the  evidence  tends  to  show  that  he  was  familiar  with  the  statu- 
tory requirements  for  the  due  execution  of  such  an  instrument,  and 
that  he  observed  a  compliance  with  these  requirements.  He  at  least 
had  sufiicient  confidence  in  his  own  experience  in,  and  knowledge  of, 
the  preparation  of  legal  documents,  to  himself  prepare  this  instpu- 
ment,  disposing  of  more  than  $20,000  of  property;  being  all  the  ac- 
cumulations of  a  long  and  busy  life.  On  the  morning  of  the  day  the 
will  bears  date,  he  went  to  the  store  of  George  B.  Northrup,  iii  the 
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village  where  testator  resided,  and,  in  the  oflBce  of  the  store,  prepared 
the  will.  It  is  fully  established  that,  while  he  was  preparing  the 
will,  W.  Byron  Topping,  who  was  then  a  clerk  in  the  store,  was  pres- 
ent in  the  office;  that,  when  he  had  fully  prepared  the  same,  he  asked 
Topping  where  Northrup  was,  and  told  Topping  he  was  going  West, 
and  was  making  his  will,  as  he  did  not  know  what  might  happen  be- 
fore he  got  back,  and  that  he  wanted  Northrup  and  Topping  to  wit- 
ness the  same;  that  he  was  told  by  Topping  that  Northrup  was  ex- 
pected in  a  short  time,  and  that  thereupon  the  testator  signed  the 
will,  at  the  end  thereof,  in  the  presence  of  Topping;  that  Topping  saw 
him  sign  it;  that  he  then  and  there  declared  it  to  be  his  last  will  and 
testament,  and  requested  Topping'  to  sign  the  same  as  an  attesting 
witness;  and  that  the  latter  so  signed  the  same  at  the  testator's  re- 
quest, and  in  his  presence.  The  uncontradicted  evidence  further 
discloses  that,  immediately  after  so  signing  the  same,  Topping  went 
into  the  store,  and  said  to  Northrup,  "Carey  has  got  a  paper  here  he 
wants  you  to  witness;"  that  thereupon  they  both  passed  into  the 
office,  and  the  testator  handed  the  will  to  Northrup,  and  asked  him  to 
sign  the  same;  that  Northrup  took  the  same,  and  signed  the  testa- 
mentary clanse  thereof,  directly  over  the  stature  of  the  witness 
Topping,  in  his  presence  and  in  the  presence  of  the  testator;  that,  at 
the  time  of  signing  the  same,  Northrup  knew  the  paper  he  was  so 
signing  was  the  will  of  James  A.  Carey.  The  statutory  requirements, 
therefore,  that  the  will  should  be  subscribed  by  the  testator,  at  the 
end  thereof,  and  that  at  least  two  witnesses  should  sign  their  names  as 
attesting  witnesses  thereto,  at  the  request  of  the  testator,  were  fully 
complied  with.  Therefore  the  only  remaining  question  necessary  to 
review  is  whether  the  testator  signed  the  same,  or  acknowledged  his 
signature  thereto,  in  the  presence  of  the  witness  Northrup. 

The  witness  Northrup  testified  that  the  testator,  handed  the 
paper  to  him,  but  that  he  did  not  say  it  was  his  will,  that  the  testa- 
tor did  not  sign  the  will  in  his  presence,  and  that  he  did  not  see 
the  testator  sign  the  same.     Northrup  says: 

"He  raw  me  sign.  I  understood  It  was  the  will  of  Carey,  because  Mr.  Top- 
ping told  me  so.  He  told  me  so  when  I  was  signing  the  paper.  Mr.  Carey 
was  present." 

Northrup  testified  that,  after  the  will  had  been  handed  to  him — 
"\  remember  spenklni;  to  Mr.  Topping  in  the  office,  and  In  the  presence  of 
Mr.  Carey.  I  asked  him  how  many  siieets  of  paper  there  were.  There  was 
bin  one  sheet  of  paper.  I  can't  remember  exactly  what  I  said,  but  I  spoke  to 
Topping,  and  said  there  was  but  one  sheet  of  paper." 

Witness  further  testified: 

"I  knew  at  that  time,  in  wills,  there  was  something  essential  aboat  the 
nnmber  of  sheets  of  paper.  I  understood  that  the  number  of  sheets  of  paper 
In  a  will  was  an  essential  and  Important  matter  to  be  considered,  and  re- 
marked about  It." 

So  it  appears  that  before  signing  the  paper  which  had  been 
handed  to  him,  and  which  he  knew  to  be  the  will  of  Mr.  Carey,  the 
witness,  who  was  impressed  with  the  fact  that  it  was  essential  to 
know  before  signing  the  extent  and  amount  of  paper  used  in  its 
pieparation,  examined  the  same.     The  witness  Northrup  further 
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testified  that  while  the  will  was  in  his  possession,  and  before  he 
signed  the  same,  and  in  the  presence  of  the  testator,  the  witness 
Byron  Topping  said  to  Northrup  that  that  was  Mr.  Carey's  will. 
Topping  testifies  that,  after  the  will  had  been  handed  to  North- 
rup— 

"I  says:  'It  Is  his  will.  I  have  witnessed  It,  and  he  wants  yon  to  witness  It' 
George  sat  down,  and  he  took  hold  of  It,  and  he  says,  'We  ought  to  know 
how  many  sheets  there  Is,'  and  made  the  remark,  There  Is  one.' " 

The  witness  Northrnp,  however,  testified  that  although  Topping 
stated  to  him,  in  the  presence  of  Mr.  Carey,  that  it  was  the  latter'a 
will,  in  doing  so  he  "kind  of  whispered,"  and  that  Mr.  Carey  was 
very  deaf.  The  witness  Topping  contradicts  this,  and  says  that 
he  "spoke  in  an  ordinary  tone  when  I  made  the  statement  to  North- 
rnp." There  is  also  abundance  of  evidence  showing  that  testa- 
tor's hearing  was  only  slightly  defective,  and  that  he  could  hear 
conversation  carried  on  in  ordinary  tones.  Northrup  himself  tes- 
tified: 

"Mr.  Carey  was  not  so  deaf  but  that  I  could  carry  on  conversations  with 
him,  and  he  did  business  up  to  the  time  of  his  death;  dealt  with  business 
men,  and  talked  with  them.    He  was  not  so  deaf  but  that  he  could  do  that" 

Mr.  Northrup  gives  no  reason  whatever  for  any  secrecy  in  the 
communication  made  to  him.  Only  the  testator  and  the  witnesses 
were  present,  either  in  the  office  or  in  the  store,  so  far  as  appears 
from  the  evidence;  and,  if  Mr.  Topping  had  desired  to  communicate 
those  words  to  Mr.  Northrup  without  testator's  knowledge,  it  would 
not  have  been  necessary  to  whisper,  if  the  testator  had  been  af- 
flicted with  deafness  to  the  extent  testified  to  by  Northrup.  Cer- 
tainly there  is  nothing  to  show  that  the  testator  himself  desired  to 
conceal  anything  from  those  who  had  been  summoned  by  him,  or 
at  his  instigation,  to  witness  his  will.  He  prepared  his  will  in  the 
ofBce,  and  Topping,  the  clerk,  was  present  during  most  of  the  time 
consumed  in  its  preparation.  He  had  declared  it  to  be  his  last 
will  and  testament,  to  Topping;  had  requested  him  to  sign  it  as  a 
witness;  had  deputized  and  instructed  him  to  procure  Mr.  North- 
rup, the  other  witness,  which  had  been  done;  and  upon  the  ap- 
pearance of  Mr.  Northrup  the  testator  delivered  to  him,  and  into 
h's  possession,  the  will,  which  was,  to  some  extent,  at  least,  exam- 
ined by  the  witness  in  the  presence  of  the  testator.  It  further  ap- 
pears from  the  evidence  of  the  witness  Topping  that  just  previous 
to  the  signing  of  the  attestation  clause  of  the  will  by  Northrup.  and 
in  the  presence  and  hearing  of  Northrup,  testator  said  he  was  going 
West,  and  had  made  his  will,  and  then  asked  Mr.  Northrup  to  sign 
as  a  witness.  The  witness  Northrun  does  not  deny  this.  In  these 
respects,  as  well  as  in  several  others,  the  present  case  differs  from 
that  of  In  re  Abercrombie's  Will  (recently  decided  by  this  court) 
48  N.  y.  Supp.  414.  After  all  this  had  occurred,  Northrnp  signed 
the  following  statement,  which  is  directly  after  the  name  of  James 
A.  Carey,  at  the  end  of  the  will  in  question : 

"The  above  Instrument,  consisting  of  sheet  of  paper,  was  at  the  date 
thereof  subscribed  by  James  A.  Carey  In  the  presence  of  us,  and  each  of  ns. 
He,  at  the  tlm*  of  making  such  subscription,  acknowledged  that  h*  made  tho 
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nine,  and  declared  the  said  instrument  so  subacrlbed  by  him  to  be  his  last 
will  and  testament,  whereupon  we  then  and  there,  at  his  request,  and  in  his 
presence,  and  in  the  presence  of  each,  subscribed  oar  names  as  witnesses 
thereto." 

The  'Witness  Northmp,  it  appears,  is  an  actiye  business  man,  and 
has  been  for  many  years.     He  testified : 

"I  am  engaged  in  the  mercantile  business.  Keep  a  general  store  at  Deana- 
rllle.  I  am  also  a  farmer.  Own  four  or  Ave  farms.  Can't  t^  without 
flfrurlng  up.  Am  in  the  manufacture  of  vinegar  and  cider  in  a  company.  A 
gristmill.  And  I  sell  hop  poles  and  things  outside  of  any  firms.  I  am  a 
general  dealer  in  whatever  I  think  I  can  make  anything  on.  I  have  been  an 
agent  of  a  Western  loan  company,  and  have  sold  some  of  those  Western 
mortgages.  My  wife  had  an  interest  in  the  estate  of  her  father,  and  I  looked 
after  her  interest  I  was  not  executor  or  administrator.  It  was  the  same 
AS  to  my  mother-in-law's  estate.  I  think  I  have  been  a  notary  eight  years. 
A»  notary,  I  have  taken  acknowledgments  of  papers,— any  papers  that  are 
presented  to  me:  Pension  papers,  mortgages,  assignments,  deeds.  I  have 
written  mortgages,  deeds,  and  assignments  for  other  people,  and  superin- 
tended their  execution  and  acknowledgment,  and  I  procured  my  appointment 
for  that  purpose." 

In  view  of  the  mnltifarious  cares  and  duties  which  must  have 
deTolved  upon  this  very  active  and  energetic  business  man,  and 
which  would  necessarily,  to  a  great  extent,  banish  from  his  mind 
transactions  not  intimately  connected  with  his  own  affairs  and 
interests;  and  in  view  of  the  fact  that  the  witness  Horthrup  does 
not  deny  the  evidence  of  the  witness  Topping  that  the  testator 
declared  this  instrument  to  be  his  will,  in  the  presence  of  North- 
rup,  before  he  signed  the  same;  and  in  view  of  the  evidence  of 
Korthrup  himself  that  he  had  forgotten  that  he  had  signed  his 
name  as  witness  to  this  will,  and  that  the  death  of  Mr.  Carey 
within  the  year  following  the  making  of  his  will  which  was  wit- 
nessed by  Northrup  failed  to  refresh  his  recollection,  and  that  he 
only  remembered  it  after  Mr.  Hadcox,  the  husband  of  the  contest- 
ant, had  informed  him  that  he  was  one  of  the  witnesses  who  had 
subscribed  the  will, — in  view  of  all  this,  it  would  not  be  strange 
that  be  had  failed  to  carry  in  his  mind  all  the  details  of  the  execu- 
tion of  the  will;  and  the  statement  which  he  signed  at  the  time 
of  the  transaction,  that  James  A.  Carey  "acknowledged  that  he 
made  the  same,  and  declared  the  said  instrument  so  subscribed  by 
him  to  be  his  last  will  and  testament,"  may  well  be  relied  upon  as 
the  veritable  and  reliable  record  of  what  did  actually  transnire 
at  that  time.  If  the  fact  of  his  signing  an  instrument  of  this  char- 
acter, which  he  knew  at  the  time  was  the  disposition,  by  his  friend 
of  20  years'  standing,  of  all  the  property  he  possessed,  had  com- 
pletely passed  from  his  memory  within  less  than  1  year  from  the 
transaction,  it  may  readily  be  inferred  that  lapse  of  memory  and 
want  of  recollection  fully  explain  his  evidence  as  to  what  did  not 
take  place  at  that  time,  when  he  testifies  that  the  testator  did  not 
acknowledge  the  execution  of  the  will.  Certainly  this  court  would 
not  be  authorized  in  overthrowing  the  testamentary  bequests  con- 
tained in  the  will  which  was  witnessed  by  Mr.  Northrup  upon  his 
evidence  concerning  what  he  says  was  left  undone  at  the  time  of 
the  execution  of  the  instrument.     There  is  no  question  as  to  the 
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intention  of  testator.  The  will  is  in  his  own  handwriting,  and 
speaks  for  itself.  His  acts  and  conversation  at  that  time  indicate 
an  active  desire  upon  his  part  to  have  that  instrument  properly 
and  legally  executed.  This  is  shown  most  conclusively  by  the 
will  itself.  It  appears  upon  its  face  to  be  in  every  respect  a  will 
executed  in  exact  conformity  to  all  the  statutory  requirements; 
and,  with  the  exception  of  the  signatures  of  the  two  witnesses, 
every  word  in  the  will  is  in  the  handwritin?  of  testator,  even  to  the 
place  of  residence  of  each  witness.  In  Re  CJottrell,  95  N.  Y.  339,  it 
is  said: 

"It  was  always  considered  to  fortify  and  strengthen  the  presumption  of 
compliance  with  the  requirements  of  the  statute  In  relaUon  to  execution  of 
wills  that  they  have  been  constructed  under  the  supervision  of  experienced 
persons,  familiar,  not  only  with  the  forms  required  by  the  law,  but  also  with 
the  importance  of  a  strict  adherence  thereto.  •  •  •  The  presumption 
arising  from  the  certificate  of  the  subscribing  witnesses,  and  the  supert-islon 
of  an  experienced  person,  that  the  formalities  are  compiled  with,  was  forti- 
fied by  the  acts  and  conduct  of  the  testator.  •  •  •  He  had  ample  time 
and  opportunity  to  supply  any  defect  In  its  execution,  if  any  existed.  •  •  • 
Testator  had  not  only  once  correctly  gone  through  the  ceremony  of  executing 
a  will,  but,  by  drawing  the  attestation  clause  in  question,  he  had  at  the  time 
necessarily  brought  before  his  mind  each  one  of  the  conditions  imposed  by 
the  statute  as  necessary  to  Its  valid  execution." 

Again,  in  the  Cottrell  Case,  at  page  340,  are  words  so  appropriate 
to  this  case  that  they  would  seem  to  have  been  prompted  by  facts  pre- 
cisely like  those  in  the  case  under  review: 

"Ko  controversy  can  arise  In  this  case  over  any  question  as  to  the  real  In- 
tention of  the  testator  In  the  disposition  made  by  this  will  of  his  property; 
for  not  only  were  his  wlshe«  deliberately  foraied,  but  they  are  recorded  in 
bis  own  handwriting,  which  Implies  care  and  deliberation  on  bis  part  in  form- 
ing its  provisions  and  directions.  It  is  the  duty  of  the  court  to  carry  into 
effect  the  testator's  Intentions,  when  they  can  be  discovered,  provided  they 
do  not  contravene  any  provision  of  law.  It  Is  too  late  to  claim  that  the  facts 
malting  due  execution  must  all,  or  any  of  them,  be  established  by  the  con- 
curring testimony  of  the  two  subscribing  witnesses.  Both  of  these  witnesses 
must  be  examined,  but  the  will  may  be  established  even  In  direct  opposition 
to  the  testimony  of  both  of  them." 

It  is  very  clear  to  me  that  there  was  a  compliance  with  every  re- 
quirement of  the  statute  necessary  to  be  observed  in  the  execution 
of  this  instrument.  Certainly,  there  was  a  substantial  compliance 
with  the  statute,  and  that  is  always  sufficient.  It  was  not  necessary 
for  this  testator  to  use  any  pai-ticular  form  of  words  in  the  publica- 
tion of  the  will.  As  was  said  in  Re  Hunt,  110  N.  Y.  281,  18  N.  E. 
107: 

"We  think  that  It  Is  a  sufficient  compliance  with  tte  statutory  require- 
ments. If,  in  some  way  or  mode,  the  testator  Indicates  that  the  Instriiuient 
the  witnesses  are  requested  to  subscrll)e  as  such  is  Intended  and  understood 
by  lilm  to  be  his  executed  will.  In  prol)ate  cases  tlie  courts  look  to  the  stib- 
Btnnce  of  the  transaction,  and  see  that  there  Is  no  opportunity  for  Imposition 
or  fraud." 

In  Lane  t.  Lane,  95  N.  Y.  501,  the  language  is  peculiarly  applicable 
to  the  case  at  bar: 

"The  testator  knew,  and  the  witnesses  understood  from  his  acts  and  con- 
duct, OS  he  Intended  they  should,  that  the  instrument  then  executed  was 
his  will.     The  statute  upon  this  point  exacts  nothing  more." 
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Again,  in  Re  Pepoon,  91 N.  Y.  255,  the  court  saya: 
"Wbere  the  attestation  clause  to  a  will- Is  full  and  complete.  It  Is  not  always 
essential  that  all  of  the  particulars  required  by  the  statute  to  constitute  a 
ralld  execution  of  the  Instrument  should  be  expressly  proved." 

The  surrogate's  conrt  found  as  a  fact  that  this  will  was  duly  sub- 
scribed by  the  testator,  and  that  the  same  was  duly  declared  and  pub- 
lished by  him  to  each  of  the  witnesses  as  his  last  will  and  testament, 
in  the  manner  provided  by  statute.  We  are  of  the  opinion  that  such 
finding  is  fully  substantiated  by  the  evidence,  and  that  the  exceptions 
present  no  error  justifying  a  reversal  of  the  decree,  but  that  it  should 
be  affirmed,  with  costs  against  the  appellant,  Susan  E.  Hadcoz,  per- 
sonally. 

Decree  of  surrogate's  court  affirmed,  with  costs  against  the  appd- 
lant,  Sasan  E.  Hadcoz,  personally.     All  concur. 


(24  App.  Div.  519.) 

TATLOR  T.  SMITH. 

(Sapreme  Court,  A]H>elIate  Division,  Fourth  Department   Deeember  IS,  189T.) 

1.  Appkai,— Notice— SryFiciKNCT. 

A  notice  that  It  is  appelUint's  'intention"  to  bring  up  for  review  an  or- 
der denying  a  motion  for  a  new  trial  is  sufficient,  under  Code  Civ.  Proc. 
I  1300,  reyuirins:  a  notice  "to  the  effect"  that  appellant  appeals  from  the 
order. 
1  Same— Dki^Ui.  of  New  Trial. 

An  order  denying  a  motion  for  a  new  trial  Is  not  an  Intermediate  order, 
which  "necesiiarily  affects  the  judgment,"  within  Code  Civ.  Proc.  f  1310. 
and  cannot  l)e .  reviewed,  where  notice  of  appeal  therefrom  was  served 
after  the  time  for  separate  api>eal  had  expired. 
&  Same — Sofpiciknct  of  Evidescb. 

On  an  appeal  from  a  judgment  only,  the  appellate  division  will  not  dis- 
turb the  jury's  verdict,  though  it  is  against  the  weight  of  the  evidence. 

4.    COXTBACTS— LrQtnDATKD    DaMAOF-S. 

A  party  agreeing  to  piiy  $1,300  "In  lieu"  of  deeds  to  certain  property 
and  abstracts  of  title  thereto.  If  they  are  not  delivered.  Is  bound  to  pay 
such  sum  upon  failure  to  furnish  the  abstracts,  though  the  other  party  is 
Dot  actually  damaged  to  such  an  extent. 
0.  Same— N'kckssity  of  Demand. 

No  demand  need  he  made  of  a  party  agreeing  to  deliver  an  abstract  of 
title,  before  suing  for  the  amount  stipulated  to  be  paid  in  case  of  its  non- 
delivery. 
8.  BioaT  OF  AcTiow— Laches. 

A  pialntlfT  suing  at  law  for  the  amount  defendant  agreed  to  pay  on  his 
failure  to  furnish  an  fll>stract  la  not  estopped  by  laches,  though  he  waited 
nearly  five  years  before  suing. 

Appeal  from  trial  term,  Erie  county. 

Action  by  George  R,  Taylor  against  Edward  Smith  upon  a  writ- 
ten contract.  Judgment  for  plaintiff,  and  defendant  appeals,  lie- 
spondent  moves  that  certain  words  in  the  notice  of  appeal  be 
stricken  out.     Motion  granted,  and  judgment  affirmed. 

In  addition  to  giving  notice  of  appeal  from  the  judgment,  the  notice  of  ap- 
peal also  eontnlns  the  following:  "And  it  Is  the  IntentUm  of  the  appellant 
herein  to  bring  up  for  revl»?w  before  this  court  the  order  denying  appellant's 
motion  for  a  new  trial,  made  and  entered  In  the  office  of  the  clerk  of  the 
connty  of  Erie  on  the  2l8rt  day  of  January,  1897,  and  the  whole  and  every 
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IMrt  thereof."  The  respondent  made  a  motion  at  thla  term  of  court  to  strike 
from  the  notice  of  appeal  the  words  above  quoted.  By  stipulation  of  coun- 
-sel,  the  motion  and  appeal  were  heard  together. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WAKD,  JJ. 

Tracy  C.  Becker,  for  appellant 
Moses  Bhire,  for  respondent. 

GREEN,  J.  Motion  is  made  to  strike  out  from  the  notice  of 
appeal  the  statepient  that  it  is  the  appellant's  intention  to  bring 
up  for  review  the  order  denying  a  motion  for  a  new  trial,  which 
order  is  contained  in  the  printed  case.  The  time  within  which  an 
appeal  may  be  taken  from  such  an  order  had  expired  when  the 
notice  of  the  appeal  from  the  final  judgment  was  served. 

Two  questions  are  presented:  First,  whether  the  statement  in 
the  notice  is  equivalent  to  an  explicit  or  direct  notice  of  appeal, 
within  section  1300,  Code  Civ.  Proc;  second,  whether  an  order 
<lenjing  a  motion  for  a  new  trial,  made  before  entry  of  judgment, 
may  be  reviewed  as  an  intermediate  order  which  "necessarily  af- 
fects the  final  judgment,"  notwithstanding  the  expiration  of  the 
time  within  which  a  separate  appeal  therefrom  might  have  been 
taken  (section  1.316). 

The  first  question  must  be  answered  in  the  aflBrmative.  See 
Pfeffer  v.  Railway  Co.  (Super.  Buff.)  4  Misc.  Rep.  465,  24  N.  Y.  Supp. 
490,  and  authorities  referred  to  below.  So  that,  if  the  time  lim- 
ited for  appeals  from  orders  of  that  character  had  not  expired,  the 
notice  of  intention  would  stand  good  as  a  notice  "to  the  effect" 
that  the  appellant  appeals  from  the  order,  and  the  second  question 
stated  would  not  arise;  but,  since  such  time  had  expired,  the  appel- 
lant is  compelled  to  maintain  the  affirmative  of  the  second  propo- 
sition, and  that  requires  careful  consideration  by  the  court.  The 
former  Code  of  Procedure  provided  that: 

"Upon  an  appeal  from  a  judtnnent  the  court  may  review  any  Intermediate 
order,  Involving  the  merits  and  necessarily  aflecting  the  Judgment."  Section 
329. 

Section  1316  of  the  present  Code  provides  that: 

"An  appeal,  taken  from  a  final  Judgment,  brlnfcs  up  for  review,  an  inter- 
locutory Judgment,  or  an  intermediate  order,  which  Is  specified  in  the  notice 
of  appeal,  and  necessarily  afl^ects  the  final  Judgment;  and  which  has  not 
.already  been  reviewed,  upon  a  separate  appeal  therefrom,  by  the  court  or 
the  term  of  the  court,  to  which  the  appeal  from  the  final  Judgment  is  taken. 
The  right  to  review  an  interlocutory  Judgment,  or  an  intermediate  order,  as 
prescribed  In  this  section,  is  not  affected  by  the  expiration  of  the  time,  within 
which  a  separate  appeal  therefrom  might  have  been  taken." 

Section  1301  provides  that: 

"Where  the  appeal  is  from  a  final  Judgment,  or  from  a  final  order  In  a 
special  proceedlug,  and  the  appellant  intends  to  bring  up,  for  review  there- 
upon, an  interlocutory  Judgment,  or  an  Intermediate  order,  he  must.  In  the 
notice  of  appeal,  distinctly  specify  the  interlocutory  Judgment,  or  Intermediate 
•order,  to  be  reviewed." 

Sections  1347  and  1351  provide,  among  others,  for  appeals  from 
•orders  granting  or  refusing  a  new  trial. 
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Under  the  former  Code  of  Procedure,  there  was  no  express  re- 
qairement  that  an  intermediate  order  of  the  character  described 
should  be  specified  in  the  notice  of  appeal,  thoup;h  it  may,  perhaps, 
be  implied  from  the  lan^niage  of  section  330.  Yet  it  was  said  that, 
if  the  order  is  one  that  involves  the  merits  and  necessarily  affects 
the  judgment,  it  is  reviewable  onappeal  therefrom,  and  it  is  imma- 
terial that  it  is  not  mentioned  in  the  notice  of  appeal.  Selden  Case, 
29  N.  Y.  634.  In  such  a  case,  it  would  seem,  the  right  of  review 
would  not  be  affected  by  the  circumstance  that  the  time  for  appeal 
from  the  order  had  expired ;  for,  if  it  both  involved  the  merits  and 
necessarily  affected  the  judgment  appealed  from,  it  must  require 
or  deserve  consideration  In  determining  the  matters  in  controversy. 
Section  1316  of  the  new  Code  is  based  on  section  329  of  the  former 
Code,  but  it  has  been  limited,  as  required  by  sections  1301  and  1317, 
to  interIocut(H7  judgments  and  intermediate  orders  specified  In 
the  notice  of  appieal,  and  which  have  not  already  been  reviewed. 
Throop's  Note.  The  last  clause  of  section  1316  discriminates  be- 
tween those  intermediate  orders  which  do,  and  those  which  do  not, 
necessarily  affect  the  final  judgment.  Section  1301  provides  for  all 
intermediate  orders,  without  regard  to  their  character  or  legal 
effect,  while  section  1316  has  reference  only  to  those  which  neces- 
sarily affect  the  judgment,  and  the  words,  "as  prescribed  in  this 
section,"  refer  only  to  orders  of  that  character.  In  respect  to  in- 
termediate orders  which  do  not  necessarily  affect  the  judgment, 
there  is  no  provision  that  the  right  of  review  shall  not  be  impaired 
by  the  expiration  of  time.  In  view  of  the  fact  that,  by  section 
1301,  it  is  contemplated  that  an  appeal  from  a  final  judgment  shall 
bring  up  for  review  any  intermediate  order  specified  in  the  notice, 
and  irrespective  of  its  character  or  its  necessary  effect  upon  the 
judgment,  we  are  unable  to  perceive  the  purpose  of  the  words  in 
the  first  clause  of  section  1316,  "and  necessarily  affects  the  final 
judgment,"  unless  they  were  intended  to  mark  a  distinction  be- 
tween the  two  classes  of  orders  in  respect  to. the  expiration  of  the 
time  to  appeal,  as  provided  by  the  last  clause,  or  unless  they  were 
intended  to  restrict  the  right  of  review  to  orders  that  necessarily 
affect  the  judgment,  and  thus  to  limit  the  effect  and  operation  of 
section  1301  to  orders  of  that  character.  But  the  latter  construc- 
tion would  be  unwarranted.  In  the  note  to  section  1316  it  is 
stated  that: 

"This  section  will  relieve  a  party  from  a  real  or  supposed  necessity  of 
taking  such  an  appeal,  by  providing  that  the  interlocutory  Judprnent  may 
always  be  reviewed  upon  appeal  from  the  final  judgment.  Under  the  present 
system,  tbe  unsuccessful  party  Is,  or  generally  supposes  himself  to  be,  com- 
pelled to  appeal,  under  tbe  penalty  of  being  conclusively  bound  by  the  Inter- 
iocatory  Judgment.*' 

Whatever  consideration  or  effect  may  be  given  to  this  statement, 
it  cannot  control  the  plain  provision  of  the  section.  Aq  interlocu- 
tory judgment  in  most,  if  not  in  all,  cases  may  be  said  to  affect  the 
judgment  more  or  less,  or  necessarily  involve  the  merits  of  the  con- 
troversy or  the  matters  in  litigation.  But  the  same  cannot  be  said 
of  many  intermediate  orders. 
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It  will  be  pertinent  to  reyiew  the  pertinent  adjudications  before 
flnallj  determining  the  proper  application  of  section  1316  to  the 
order  appealed  from. 

In  Selden  v.  Canal  Co.  (1864)  29  N.  Y.  634,  after  entry  of  judgment, 
defendant  made  two  successive  motions  to  set  aside  the  verdict  on 
the  grounds  of  surprise,  that  the  trial  was  irr^cular,  the  miscon- 
duct of  a  juror,  and  that  the  verdict  was  against  the  weight  of  evi- 
dence. These  motions  were  denied,  and  the  judgment  and  orders 
were  aCBrmed.  In  the  notice  of  appeal  from  the  judgment  of  the 
general  term  these  orders  were  not  mentioned,  and  the  court  said: 

"It  l8  not  material  that  tbey  are  not  mentioned  In  the  notice  of  appeal.  It 
they  were  reviewable  here  under  any  clrcnmstances,  they  would  be  so  on  the 
appeal  from  the  judgment  They  are  not,  however,  intermediate  orders  In- 
Toivlng  the  merits  and  necessarily  affectinp  the.judjrment,  within  section  11, 
subd.  1.  Code  Proc.  They  are  not  Intermediate  orders  in  any  sense,  but  en- 
tirely outside  of  the  Judgment" 

In  Thurber  v.  Bailroad  Co.  (1875)  60  N.  Y.  326,  it  was  held  that 
an  order  denying  a  motion  for  a  new  trial,  made  upon  the  minutes, 
is  not  brought  before  the  eeneral  term,  and  is  not  reviewable  on 
appeal  from  a  judgment,  as  an  intermediate  order  involving  the 
merits  and  necessarily  affecting  the  judgment.  Code  Proc.  §  329. 
A  review  of  the  facts  can  only  be  there  heard  on  appeal  from  the 
order.  In  this  case  the  plaintiff  had  a  verdict,  and  defendant  ap- 
pealed from  the  judgment,  and  obtained  a  reversal  and  an  order 
for  a  new  trial ;  but  the  court  of  appeals  reversed  the  order  grant- 
ing a  new  trial,  and  affirmed  the  judgment  entered  on  the  verdict. 
The  court  held  that  the  order  denying  defendant's  motion  for  a 
new  trial,  made  at  special  term,  was  not  before  the  general  term, 
nor  reviewable  by  the  court  of  appeals,  as  an  intermediate  order 
involving  the  merits,  and  necessarily  affecting  the  judgment,  with- 
in section  11,  subd.  1.  We  understand  those  decisions  as  ruling 
that  an  order  denying  a  motion  for  a  new  trial  cannot  be  said  to  be 
an  intermediate  order  involving  the  merits,  and  necessarily  affect- 
ing the  judgment,  and  therefore  reviewable  as  such,  even  though 
it  were  specified  in  the  notice  of  appeal. 

In  riper  v.  Van  Buren  (1882)  27  Hun,  385,  the  point  decided  was 
that  the  court  had  no  power  to  allow  an  amendment  of  the  notice 
of  appeal  from  the  judcment  b.v  inserting  therein  a  statement  that 
the  appellant  also  appealed  from  the  order  denying  the  motion 
made  for  a  new  trial,  where  the  time  to  appeal  from  such  order 
had  expired.  It  was  also  intimated  in  the  o^tinion  delivered  that, 
if  the  notice  of  appeal  had  specified  the  order,  then  the  right  of 
review  would  have  been  perfected,  even  though  the  time  limited 
had  expired.  But  that  cannot  be  regarded  as  the  deliberate  deci- 
sion of  the  court.  In  Brumfleld  v.  Hill  (Rup.;  1889)  8  N.  Y.  Siipp. 
143,  it  was  stated  in  the  notice  of  appeal  that  the  appellant  in- 
tended to  bring  up  for  review  the  order  denying  motion  for  a  new 
trial,  and 'it  "was  held  that  an  objection  to  the  sufficiency  of  the 
notice  came  too  late  when  raised  for  the  first  time  on  the  hearing 
of  the  appeal;  and,  it  seems,  the  court  was  inclined  to  hold  that  it 
was  sufficient  as  a  notice  of  appeal,  and  should  be  considered,  as 
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the  notice  specified  the  order,  and  the  appeal  book  contained  it 
But  it  does  not  appear  that  the  time  prescribed  for  an  appeal  from 
the  order  had  expired. 

In  Ulster  Co.  Sav.  Inst.  v.  Fourth  Nat.  Bank  (Sup.;  1889)  8  N.  Y. 
Supp.  162,  it  was  decided  that  an  order  denying  leave  to  serve  a 
supplemental  answer,  showing  that  the  cause  had  been  removed  to 
the  United  States  circuit  court,  could  not  be  reviewed,  under  sec- 
tion 1.316,  the  time  to  appeal  therefrom  having  expired.  It  was 
said  that  such  an  order  did  not  necessarily  affect  the  judgment, 
and  that  this  privilege  of  reviewing,  on  appeal  from  final  judgment, 
an  intermediate  order,  is  not  to  be  extended  beyond  the  strict  lan- 
guage of  the  provision. 

In  Hymes  v.  Van  Cleef  (Sup.;  1891)  15  N.  Y.  Supp.  343,  the  order 
was  made  subsequent  to  the  entry  of  judgment,  and  in  the  notice 
of  appeal  the  appellant  stated  that  he  intended  to  bring  up  for  re- 
view the  order  denying  the  motion  for  a  new  trial.  The  respond- 
ent moved,  on  notice,  to  have  that  portion  of  the  notice  stricken 
out,  and  the  motion  was  argued  with  the  appeal.  The  court  ob- 
served that  it  was  not  an  intermediate  order,  within  the  meaning 
of  section  1301,  as  it  was  not  made  between  the  commencement  of 
the  action  and  the  entry  of  judgment  (Baylies,  New  Trials,  49) ;  that 
the  correct  practice  was  to  appeal  from  the  order,  rather  than  to 
specify  in  the  notice  of  an  appeal  from  the  judgment  that  the  order 
would  be  reviewed,  as  though  an  intermediate  one.  Still,  while 
the  notice  was  not  in  strict  conformity  with  section  1300,  the  court 
was  disposed  to  hold  it  as  sufficient  to  constitute  an  appeal  from 
the  order  and  to  consider  it  as  such.  The  case  of  Brumfield  v. 
Hill  (Sup.)  8  N.  Y.  Supp.  143,  was  distinguished  on  the  ground  that 
the  order  was  made  before  entry  of  judgment;  but  no  such  distinc- 
tion was  drawn  in  the  opinion,  nor  was  that  the  ground  of  the  de- 
cision. 

In  Bloom  v.  Loan  Co.  (1884)  81  Hun,  120,  31  N.  Y.  Supp.  700.  af- 
firmed 152  N.  Y.  115, 121,  46  N.  E.  166,  the  trial  took  place  at  special 
term,  and,  after  the  evidence  taken  had  been  closed,  the  plaintiff 
was  permitted  to  introduce  further  proof,  and  the  action  was  then 
referred  to  a  referee  to  take  such  proof,  and  to  determine  the  issues 
upon  the  whole  evidence  in  the  case.  After  the  time  to  appeal 
from  such  order  had  expired,  defendant  appealed  from  the  final 
judgment,  and  it  was  held  that  the  order  could  not  be  reviewed, 
under  section  1316,  as  it  did  not  necessarily  affect  the  judgment, 
although  the  court  had  no  power  to  make  it,  without  consent  of 
both  parties.  The  defendant  objected  to  the  referee  proceeding 
with  the  ti'ial,  but  it  was  held  that,  by  participating  in  the  trial 
and  failing  to  appeal  from  the  order  within  the  time  limited,  that 
objection  could  not  be  raiced  on  the  aopeal. 

In  Fox  V.  Matthiessen  (1895)  84  Hun,  396,  32  N.  Y.  Supp.  356,  the 
order  denying  motion  for  a  new  trial,  made  upon  the  minutes,  was 
entered  before  entry  of  judgment,  and  this  form  of  notice  was  held 
sufficient, — citing  H.'VTnes  v.  Van  Cleef  (Sup.)  15  N.  Y.  Supp.  343; 
Pfeffer  v.  Bailway  Co.,  4  Misc.  Rep.  405,  24  N.  Y,  Supp.  490.  It  was 
also  held  that  an  order  denying  a  motion  to  set  aside  a  verdict  on 
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the  ground  of  surprise,  irregularity  in  the  trial,  and  misoondnct  of  a 
juror  ia  not  an  intermediate  order,  necessarily  affecting  the  judgment 
(citing  Selden  v.  Canal  Co.,  29  N.  Y.  635),  even  though  it  was  entered 
before  entry  of  judgment.  The  court  conceded  that  the  order  was  an 
intermediate  one,  within  the  letter  of  the  definition,  but  that  was  so 
simply  because  the  defendant  delayed  entering  judgment  long  after 
he  was  entitled  to  do  so,  and  not  from  any  connection  existing  in 
law  or  in  fact  between  the  order  and  the  judgment;  that  while  it 
was  true  that,  if  the  order  had  been  granted,  the  judgment  would  not 
have  been  entered,  it  was  equally  true  that  there  was  the  legal  right 
to  enter  judgment  immediately  upon  the  rendition  of  the  verdict,  and 
neither  the  motion  nor  the  order  that  the  court  might  make  therein 
necessarUy  affected  that  right;  and  that,  if  it  was  necessary  to  define 
an  intermediate  order,  the  court  would  define  it  as  one  made  between 
the  commencement  of  the  action  and  the  time  the  successful  party  had 
a  legal  ri^t  to  enter  final  judgment.  Now,  it  is  apparent  that  the 
same  reasons  are  applicable  to  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes,  or  upon  a  case  and  exceptions,  as  well 
as  to  motions  made  upon  other  grounds,  and  founded  upon  affidavits. 
The  entry  of  final  judgment  is  not  stayed  by  a  motion  for  a  new  trial, 
unless  an  order  for  such  a  stay  is  procured  and  served,  and  the  entry 
of  a  judgment  does  not  prejudice  a  subsequent  motion  for  a  new  trial. 
Section  1005.  If  the  judgment  is  stayed  until  the  hearing  and  deci- 
sion of  the  motion,  the  legal  right  to  enter  it  would  be  suspended  in 
the  meantime;  but,  as  will  presently  be  shown,  no  substantial  dis- 
tinction may  be  drawn  from  that  circumstance. 

When  a  motion  for  a  new  trial  is  denied,  the  judgment,  if  entered, 
remains  unaffected  by  the  order,  and,  if  not  entered,  the  legal  right 
to  do  so  remains  unimpaired ;  and,  unless  the  appellate  court  reverses 
the  j«dgment,  it  will  still  remain  unaffected.  If  a  reversal  is  ordered, 
the  judgment  wUl  then  be  affected,  not  by  the  order  of  the  court 
below  denying  the  motion,  but  by  the  order  of  the  appellate  court 
granting  it.  Consequently,  the  judgment,  and  the  proceedings  uoon 
which  it  is  founded,  come  before  the  appellate  court  wholly  unaffected 
by  the  order  of  the  court  below.  Accurately  speaking,  an  order 
granted  before  entry  of  judgment  is  an  "intermediate"  order,  while 
one  granted  thereafter  is  not.  But  no  sensible  or  substantial  distinc- 
tion exists  between  the  two  cases,  for,  if  the  judgment  is  necessarily 
affected  in  the  one  case,  it  must  be  so  in  the  other,  and  vice  versa. 
An  order  denying  a  new  trial,  though  made  before  judgment,  is  not 
an  intermediate  order,  within  the  true  meaning  of  sections  1301— 
1316,  Code,  and  reviewable  as  such.  To  hold  otherwise  would  be  to 
discriminate  between  orders  made  before  and  those  made  after  judg- 
ment, the  latter  not  being  intermediate  orders  in  any  sense.  It  is 
wholly  immaterial  whether  the  order  is  granted  before  or  after  judg- 
ment, as  respects  the  right  of  appeal,  and  an  appeal  may  be  taken 
even  after  the  expiration  of  the  time  limited  for  appeal  from  the  judg- 
ment. Voisin  V.  Insurance  Co.,  123  N.  Y.  120,  25  N.  E.  325.  There 
is  no  necessary  connection  between  such  an  order  and  the  final  judg- 
ment. It  is  not  involved  in  the  judgment,  nor  is  the  latter  in  any 
way  founded  upon  or  concerned  with  it,  nor  was  it  granted  in  any 
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proceeding  leading  np  to  the  judgment,  either  directly  or  collaterally;^ 
in  short,  it  is  entirely  outside  of  the  judgment.  If  any  intermediate 
order  granted  the  respondent,  or  refused  the  appellant,  necessarily 
affects  the  judgment,  in  the  opinion  of  the  appellate  court,  a  reversjJ 
of  the  judgment  may  be  required;  but  there  is  a  class  of  intermediate 
orders  which  do  not  have  that  legal  efficiency,  and  a  reversal  for  error 
would  not  be  warranted  in  respect  to  them.  The  question  whether 
any  particular  order  necessarily  affects  the  judgment  wiU  always  be 
an  open  one.  The  conclusion  here  is  that  the  order  in  question  is 
not  an  intermediate  order,  nor  does  it  necessarily  affect  the  judg- 
ment, within  the  meaning  of  the  Code.  The  error,  if  any,  in  refusing 
to  set  aside  the  verdict  and  grant  a  new  trial,  was  not  an  error  in 
any  of  the  proceedings  leading  up  to  the  judgment,  within  the  pur- 
view of  the  provisions  of  the  Code.  The  appeal,  therefore,  is  only 
from  the  judgment;  and,  as  the  trial  was  by  jury,  the  appeal  from 
the  judgment  brings  up  questions  of  law  only.  If  there  is  any  evi- 
dence for  the  jury,  that  evidence  is  not  reviewable;  but,  if  there  is 
no  evidence,  the  question  of  law  would  be  presented  on  motion  for 
nonsuit,  which  was  made  in  this  case  at  the  close  of  the  plaintiff's 
evidence,  and  renewed  at  the  close  of  the  entire  case. 

This  action  was  brought  upon  a  written  contract  made  between 
the  plaintiff  and  defendant.  It  appears  from  that  instrument  that 
the  plaintiff  was  the  owner  of  a  parcel  of  land  in  the  state  of  Minne- 
sota; and  a  contract  was  made  between  him  and  the  defendant, 
whereby  the  plaintiff  agreed  to  sell  to  the  defendant,  and  the  defendant 
agreed  to  purchase  the  same,  and  pay  to  the  plaintiff,  for  his  interest 
therein,  "the  sum  of  |4,800,  and  other  valuable  consideration,  as  fol- 
lows: f  1,000  in  cash  on  the  execution  and  delivery  of  this  agreement: 
$2,800  by  note,  already  delivered,  and  ^1,000  by  conveying  to  the  said 
second  party  [plaintiff]  twenty  lots  of  the  land  in  the  land  of  the 
'Murray  Hill  addition  to  the  city  of  Duluth,'  as  now  laid  out  on  the 
maps  of  said  lands.  The  deeds  thereof,  with  the  search  or  abstract 
showing  the  same  to  be  free  and  clear  from  any  and  all  liens,  to  be  de- 
livered to  the  said  second  party  within  three  months  of  and  after  the 
date  of  this  instrument.  And  the  said  first  party  [defendant]  hereby 
agrees  that,  if  the  deeds  of  said  lots  and  such  search  are  not  so  delivered 
and  furnished,  he  will  pay  to  the  said  secpnd  party  the  sum  of  thirteen 
hundred  dollars  in  lieu  thereof,  in  cash,  on  demand,  or  if,  at  the  end  of 
one  year  from  this  date,  second  party  [plaintiff]  so  elects,  he  will  pur- 
chase back  the  same  at  the  agreed  price  of  one  thousand  dollars,  with 
interest  thereon  from  this  time,  and  all  taxes  and  assessments  at  the 
time  of  such  purchase."  A  deed  of  the  lands  was  executed  and  delivered 
by  the  defendant  to  an  attorney  who  had  acted  for  the  plaintiff  in  that 
transaction,  but  he  did  not  deliver  the  search,  in  accordance  with  the 
agreement,  nor  is  there  any  claim  made  that  a  search  was  delivered, 
either  to  plaintiff  or  to  his  attorney.  The  question  of  the  delivery 
of  the  deed  to  plaintiff,  and  of  an  acceptance  by  him  of  the  same  as 
full  performance  of  the  contract  on  the  part  of  the  defendant,  was  a 
question  of  fact,  litigated  upon  the  trial,  and  the  evidence  relating 
thereto  was  submitted  to  the  jury,  which  has  passed  upon  it.  There 
was  evidence  upon  this  question  on  the  part  of  the  plaintiff  and  of 
the  defendant  which  rendered  it  necessary  for  the  judge  presiding 
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at  the  trial  to  submit  that  question  to  the  jnry.  As  this  appeal  is 
from  the  judgment  only,  we  are  not  authorized  to  disturb  the  flndin* 
of  the  jury,  even  though  its  verdict  was  against  the  weight  of  evi- 
dence, as  is  claimed  on  behalf  of  the  defendant.  The  defendant, 
however,  contends  that  the  provision  in  the  contract  for  the  payment 
by  defendant  to  plaintiff  of  f  1,300,  upon  defendant's  failure  to  deliver 
the  deed  and  search  within  three  months,  was  a  penalty,  and  not 
liquidated  damages;  and  that  plaintiff  could  not  recover,  except  upon 
proof  of  actual  damage  on  account  of  the  failure  to  deliver  the  search. 
At  the  time  of  the  making  of  this  written  instrument  the  parties,  by 
the  terms  of  the  instrument  executed  by  them,  provided  for  the  con- 
tingency wliicli  might  arise  from  nonperformance  on  the  part  of  the 
defendant  respecting  the  delivery  of  the  search  and  of  the  deed.  It 
is  very  plain  from  the  writing  itself  that  the  p.irties  contemplated 
that  the  delivery  of  the  search  and  the  deed  should  be  concurrent. 
Tl'p  delivery  of  the  search  s^^ems  to  hive  been  as  important  as  the 
delivery  of  the  deed  itself.  The  parties  to  the  contract,  at  the  time 
of  the  execution  of  the  same,  were  residents  of  the  city  of  Butt'alo. 
The  parcels  of  land  which  the  defendant  had  contracted  to  convey 
to  the  plaintiff  were  situated  in  the  "Murray  Hill  addition  to  the  city 
of  Duluth,  as  now  laid  out  on  the  maps  of  said  lands";  and  it  is  very 
clear  that  the  plaintifif  intended  just  what  he  contracted  for, — that  a 
search  or  abstract,  showing  the  lands  to  be  free  and  clear  from  any 
and  all  liens,  should  be  delivered  with  the  deed  of  the  same,  and 
that  he  should  provide,  as  he  did,  against  the  nonfulfillment  of  that 
part  of  the  contract  by  the  defendant.  The  necessity  and  importance 
of  that  were  brought  clearly  to  the  attention  of  the  defendant  by  the 
further  provision  of  the  contract,  "that,  if  tlie  deeds  of  said  lots  and 
said  search  are  not  so  delivered  and  furnished''  within  three  months 
after  the  date  of  the  agreement,  "I  [defendant]  will  pay  to  the  said 
second  party  [plaintifTJ  the  sum  of  $1,300,  in  lieu  thereof,  in  cash, 
on  demaiK^."  The  defendant,  as  it  appears,  has  not  fulfilled  that  part 
of  the  contract.  The  plaintifif  gave  him  the  opportunity  to  fulfill 
the  same  during  five  years  following  the  execution  of  the  instrument. 
Notwithstanding  this  lapse  of  time,  defendant  has  not  fulfilled,  and 
now  insists  that  the  language  used  in  the  contract  created  a  penalty 
only  for  the  nonperformance  upon  his  part  of  the  provision  sought 
to  be  enforced  against  him  by  the  plaintiff  in  this  action.  It  seems 
clear  to  me,  from  an  examination  of  the  entire  contract  between  these 
parties,  that  it  was  intended  by  them  that,  in  case  of  the  nondelivery 
of  the  deed  and  the  abstracts  of  title  to  tlie  panels  of  land  to  be  con- 
veyed, thereuixm,  on  demand,  the  defendant  would  pay  the  sum  of 
$1,300  in  lieu  of  the  prop(>rty  whi(;li  ho  had  agreed  to  convey,  and 
that  upon  payment  of  that  sum  he  might  retain  such  property  unin- 
cumbered by  the  contract  made  by  the  defendant  with  tlie  plaintiff 
in  respect  to  such  lands.  Tlie  option  and  election  were  given  to  this 
defendant,  by  the  terms  of  th.at  contract,  to  retain  the  land  by  neg- 
lecting or  refusing  to  deliver  the  deed  and  the  abstracts,  pursuant  to 
the  provisions  of  the  contract,  and  upon  payment  to  plaintiff,  in  lieu 
thereof,  the  sum  of  §l,.30O.  By  his  acts  and  omissions  he  has  elected 
to  retain  the  land.  He  has  refused  to  fulfill  the  contract  for  the  sale 
of  the  same,  and  deliberately  brought  himself  within  the  provisions 
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of  the  contract  in  such  a  contingency  to  pay,  in  lieu  thereof,  the  sum 
of  ?1,300.  Our  conclusion  la  that  upon  this  branch  of  the  case  the 
learned  judge  presiding  at  the  trial  correctly  interpreted  this  contract. 

It  is  argued  on  behalf  of  the  defendant  that,  as  there  was  no  de- 
mand made  to  the  defendant  to  produce  and  deliver  the  search,  there- 
fore this  action  cannot  be  maintained.  No  demand  was  necessary 
on  the  part  of  this  plaintiff  to  secure  that  which  the  defendant  had 
contracted  to  perform  upon  his  part.  The  defendant  was  the  actor 
in  performing  that  part  of  the  contract,  and  he  cannot  evade  the  con- 
sequences of  such  nonperformance  on  the  plea  that  the  other  party 
to  the  contract  should  demand  the  fulfillment  of  what  was  rendered 
obligatory  and  necessary  on  the  part  of  the  defendant  by  the  terms 
of  the  contract 

The  defendant  further  claims  that  this  plaintiff  ought  not  now  to 
be  allowed  to  enforce  his  claim  because  he  did  not  make  a  demand 
u'jon  defendant  for  the  payment  of  this  f  1,300  until  nearly  five  years 
from  the  time  of  the  making  of  the  contract  had  expired.  The  plain- 
tiff, preceding  the  commencement  of  this  action,  did  duly  demand 
from  defendant  the  payment  of  the  {1^300;  the  defendant  still  re- 
fused to  pay  the  same;  thereupon  this  action  was  brought.  The  de- 
fendant, surely,  ought  not  to  complain  that  plaintiff  gave  him  five 
years  in  which  to  fulfill  the  condition  of  the  contract  which  he  had 
agi-eed  to  fulfill  within  three  months.  •  Nothing  has  been  shown  by 
the  defendant  which  would  warrant  the  court  in  holding  that  the 
plaintiff  has  done  any  act  estopping  him  from  enforcing  his  contract. 
The  plaintiff  is  suing  at  law,  and  not  in  equity,  for  relief;  and  there 
is  no  statute  or  laches,  brought  to  the  attention  of  this  court,  showing 
that  plaintiff  is  debarred  from  the  enforcement  of  this  contract. 

The  motion  of  plaintiff  to  strike  from  the  notice  of  appeal  the  state- 
ment that  it  is  the  appellant's  intention  to  bring  up' for  review  the 
order  denying  the  motion  for  a  new  trial  should  be  granted,  with 
f  10  costs. 

The  judgment  should  be  affirmed,  with  costs.  So  ordered.  All 
concur. 


<24  Ai>p.  DiT.  73.) 

HEARST  y.  BERRI  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1897.) 

L  Brookltk  Bridob— Contracts  bt  Trostebs— Railways  on  Bridob. 

Under  sections  8,  4,  c.  CWS,  Laws  1807,  the*  trustees  of  the  Brooklyn 
Bridge  were  authorized  to  contract  with  certain  railroad  corporations  to 
permit  them  to  carry  pnssengers  over  the  bridge,  and  were  directed  to 
prepare  plans  repulatlnK  the  operation  of  cars  "as  such  trustees  shall 
deem  best  adapted  to  promote  the  public  comfort  and  convenience,  «  •  • 
and  except  as  otbervrlse  provided  by  such  trustees,  such  plans  and  specifi- 
cations shall  be  In  substantial  conformity  -with"  certain  designated  plans. 
They  were  directed  to  prepare  the  form  of  contract  and  specifications 
•Vejrulatlnfr  the  operation  of  the  said  cars  *  •  *  and  the  establishment 
of  Its  route  or  their  routes.  •  *  •"  The  orlKlnnl  contract  executed 
thereunder  followed  the  deKl^rnated  plans  In  providing  for  an  elevated 
termlnns  at  the  New  York  City  end,  with  elevators,  leaving  a  clear 
passage  for  pedestrians.  Thereafter,  In  view  of  various  ob.1ectlons  to  the 
original  plans,  the  contrart  was  modified  so  that  the  plans  called  for  a 
terminus  at  the  level  of  the  rondwa.v.  with  loops  crossing  the  passageway 
for  pedestrians,  and  provided  for  gates  to  close  such  passageway  wben- 
49  N.Y.S.— 4  . 
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ever  the  cars  were  crossing  It.  In  a  taxpayer's  action  to  restrain  tbe 
construction  of  the  tracks  under  this  supplemental  plan,  as  being  "contrary 
to  law,"  held,  that  the  variations  from  the  plans  designated  by  the  statute 
were  within  tbe  scope  of  the  trustees'  discretion,  and  that  the  work  should 
not  be  enjoined  pending  the  action. 
8.  Same. 

Hdd,  further,  that  if  the  operation  of  the  road,  when  undertalteii, 
should  prove  to  be  dangerous  and  improper,  the  public  could  be  adequately 
protected  In  the  final  disposition  of  the  action,  by  injunction  or  otherwise. 

Van  Brunt,  P.  J.,  and  Patteraon,  J.,  dissenting. 

Appeal  from  Bpecial  term. 

Action  by  William  R.  Hearst  against  William  Berri  and  others. 
From  an  order  continuing,  during  the  action,  an  order  restraining 
the  construction  of  surface-railroad  tracks  on  the  New  York  City 
terminus  of  the  New  York  and  Brooklyn  Bridge,  defendants  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGBAHAM,  JJ. 

James  C.  Bergan,  for  appellants. 
B.  P.  Einstein,  for  respondent. 

WILLIAMS,  J,  The  action  was  brought  under  section  1025  of 
the  Code  of  Civil  Procedure,  by  a  taxpayer,  against  the  trustees 
of  the  bridge,  to  restrain  the  construction  of  the  tracks,  on  tbe 
ground  that  the  work  was  being  done  in  a  manner  contrary  to 
law,  and  the  injunction  order  was  granted,  and  must  be  sustained, 
if  at  all,  upon  this  ground.  Prior  to  1897  some  general  powers  had 
been  conferred  by  the  legislature  upon  the  trustees  to  operate  or 
cause  to  be  operated  railroads  over  the  bridge,  but  by  chapter  00.3 
of  the  Laws  of  1897  the  legislature  made  special  provisions  on  this 
subject,  and  the  contracts  subsequently  made  between  the  trustees 
and  the  railroad  companies,  under  which  the  railroad  tracks  in 
question  were  being  constructed,  made  express  reference  to  this 
act  of  1897,  and  we  think  it  must  be  considered  that  the  contracts 
were  made  in  pursuance  of  the  provisions  of  this  act.  The  act 
became  a  law  on  the  22d  of  May,  1897,  and  the  original  contract 
was  made  August  23,  1897.  By  section  3  of  that  act  the  trustees 
were  "authorized  and  empowered  to  contract  with  any  street  sur- 
face or  elevated  railroad  corporation"  of  New  York  or  Brookl.vn.  so 
as  to  permit  such  corporation  to  carry  passengers  across  the  bridge, 
and  by  section  4  it  was  provided : 

"Within  sixty  days  after  the  passage  of  this  act,  the  said  trustees  shall 
prepare  plans  and  specifications,  regulating  tbe  operation  over  said  bridge 
of  the  cars  of  such  corporation  or  corporations,  with  whom  It  may  contract, 
as  such  trustees  shall  deem  best  adapted  to  promote  the  public  comfort  and 
convenience,  and  to  subserve  the  purposes  for  which  such  bridste  was  con- 
structed, and  except  as  othenvise  provided  by  said  trustees,  such  plans  and 
specifications  shall  be  In  8ul>stantial  conformity  with  the  plans  reconimenrted 
to  the  said  trustees,  by  Virgil  G.  Bogne,  George  H.  Tliompson,  and  LefTert 
L.  Buclt,  expert  engineers,  by  their  report  bearing  date  February  8.  1897. 
And  said  trustees  shall  also  prepare  such  form  of  contract  and  speclticfitions 
thereunder,  as  they  shall  deem  best  fitted  for  the  public  Interests,  regulating 
the  operation  of  the  said  cars  of  the  said  corporation  or  corporations,  and  tbe 
establishment  of  Its  route  or  *>ioir  routes  unon  sno't  hrlrt^o  pph  bi-"1i  i.~t.,» 
power  to  exact  such  bond  or  obligation  as  they  may  deem  proper  for  tbe  faith- 
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fnl  performance  of  any  contract  or  contracts,  made  with  any  and  all  said 
corporations  as  aforesaid." 

By  such  original  contract,  the  tracks  across  the  bridge  were  to 
be  laid  upon  the  roadways  for  the  passage  of  vehicles,  the  track 
for  cars  from  Brooklyn  to  New  York  on  the  northerly  side  of  the 
north  roadway,  and  the  track  for  cars  from  New  York  to  Brooklyn 
on  the  south  side  of  the  south  roadway,  and  these  two  tracks  were 
to  be  brought  into  the  station  at  the  New  York  terminus,  at  an 
elevation  and  upon  an  elevated  structure  which  would  enable  them 
to  pass  over  and  above  the  existing  bridge  railroad  tracks,  and 
there  were  to  be  constructed  and  operated  elevators  by  which 
passengers  using  the  cars  should  be  raised  and  lowered  between 
the  surface  of  the  street  and  the  level  of  the  structure  upon  which 
the  tracks  were  so  constructed,  and  where  the  napscTKrors  were  to 
be  received  and  discharged  from  the  cars.  The  tracks  on  either 
side  of  the  bridge  were  then  connected  by  curves  or  loop  tracks 
upon  this  elevated  structure.  These  plans  were  in  substantial 
conformity  with  those  recommended  to  the  trustees  by  the  expert 
engineers,  referred  to  in  the  act  of  1897. 

On  the  29th  of  September,  1897,  a  new  contract,  supplemental  to 
the  original  contract  of  August  23,  1897,  was  made.  By  this  sup- 
plemental contract  the  plans  provided  for  by  the  original  contract 
were  somewhat  changed.  The  track  upon  the  north  roadway 
across  the  bridge  was  to  be  located  on  the  south  side,  instead  of  the 
north  side,  of  the  roadway,  and  the  track  upon  the  south  roadway 
was  to  be  located  on  the  north  side,  instead  of  the  south  side,  of 
the  roadway.  The  elevated  structures  for  bringing  the  tracks 
crossing  the  bridge  into  the  station  at  the  New  York  terminus  were 
dispensed  with,  together  with  the  passenger  elevator,  and  all  other 
constructions  needed  for  receiving  and  discharging  passengers  at 
an  elevation  and  upon  an  elevated  structure.  The  tracks  across 
the  bridge  were  to  come  into  the  New  York  station  on  the  roadway, 
and  were  to  be  connected  with  each  other  at  the  terminus  by  curves 
or  loop  tracks  upon  the  surface  of  the  approach  to  the  bridge, 
across  the  passageway  used  by  pedestrians.  There  were  to  be 
four  such  curves  or  loop  tracks  crossing  from  the  northerly  to  the 
southerly  bridge  tracks,  and  the  cars  were  to  be  operated  thereon 
in  the  station,  at  the  New  York  terminus,  as  follows:  The  cars 
coming  from  Brooklyn  were  to  enter  upon  the  curves  or  loop  tracks 
for  a  short  distance,  and  stop  before  crossing  the  passageway  used 
by  pedestrians,  and  there  discharge  their  passengers,  and  when 
there  was  one  car  on  each  curve  or  loop  track,  and  all  passengers 
had  been  discharged  therefrom,  the  passage  of  pedestrians  along 
the  passageway  across  the  four  tracks  in  front  of  the  cars  should 
be  checked  by  gates  or  other  appropriate  appliances,  and  the  four 
cars  should  then  pass  together  across  the  passageway^  and  stop 
near  the  southerly  end  of  the  curves  or  loop  tracks,  and  then  pedes- 
trians should  be  allowed  to  proceed  along  the  passageway  again, 
nntil  checked  for  another  passage  of  four  cars;  the  passage  of  the 
cars  over  the  passageway  to  occupy  5  seconds  each  time,  and  to 
pass  over  at  intervals  of  not  less  than  45  seconds,  and  the  four  oars 
to  receive  their  passengers  at  the  points  where  they  stopped,  near 
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the  southerly  ends  of  the  curres  or  loop  tracks,  and  from  thence 
proceed  by  the  southerly  roadway  across  the  bridjjje  to  Brooklyn. 
By  the  supplemental  contracts  the  plans  also  provided  that  there 
should  be  constructed,  under  the  curves  or  loop  tracks,  tunnels  or 
subways,  whereby  pedestrians  might,  if  they  so  desired,  pass  be- 
neath, instead  of  waiting  while  the  cars  were  crossing  the  passage- 
way used  by  the  pedestrians.  It  was  this  proposed  construction  and 
operation  of  the  tracks  and  cars  which  the  injunction  order  re- 
strained, and  it  was  claimed  that  this  construction  and  operation 
was  contrary  to  law,  in  that,  under  the  act  of  1897,  the  parties 
had  no  legal  right  to  make  the  change  in  the  construction  at  the 
New  York  terminus  from  an  elevated  structure  to  a  structure  on 
the  surface  of  the  roadways,  and  across  the  surface"  way  used  bv 
pedestrians;  and  the  reason  for  the  interference  by  the  court  was 
that  the  new  construction  and  operation  would  be  extremely  dan- 
gerous to  the  public  who  had  occasion  as  pedestrians  to  travel 
along  the  passageway  crossed  by  the  curves  and  loop  tracks  and  the 
cars  used  thereon. 

It  is  said  that  the  act  of  1897  provided  the  plans  and  specifica- 
tions for  the  contract  between  the  parties  should  be  in  substantial 
conformity  with  those  recommended  by  the  expert  engineers,  "ex- 
<*ept  as  otherwise  provided  by  the  trustees,"  and  that  the  change 
from  the  elevated  structure  to  the  surface  structure  was  a  viola- 
tion of  the  statute,  and  was  therefore  unlawful;  that,  while  the 
trustees  might  provide  for  some  changes  in  the  plans,  they  could 
not  legally  make  such  a  change  as  this.  It  seems  to  us,  how- 
ever, that  this  change  was  fairly  within  the  purview  of  the  statute, 
and  was  authorized  by  the  language  of  the  exception  in  the  act. 
The  general  plans  for  the  construction  across  the  bridge  and  at 
the  terminus  remained  unchanged.  There  was  found  to  be  great 
diflBculty  in  the  way  of  carrying  out  the  original  plan  of  elevated 
structure  at  the  Kew  York  terminus.  The  curves  or  loop  tracks 
provided  for  in  the  plans  annexed  to  the  original  contract  w^ere 
located  at  the  place  over  the  street  where  there  was  no  legal  right 
to  construct  them.  Moreover,  the  elevated  structure,  and  the 
elevated  station,  and  the  elevator  to  carry  the  passengei-s  between 
the  street  surface  and  the  upper  floors,  where  passengers  were  to 
be  received  and  discharged  from  the  cars,  were  not  only  expensive 
and  troublesome  to  build  and  operate,  but  it  miirht  well  be  claimed 
that  more  danger  to  the  public  was  to  be  apprehended  therefrom 
than  from  the  more  simple  and  inexpensive  surface  construction 
and  operation  provided  for  by  the  supplemental  contract.  In  fact, 
it  would  seem  that  little  danger  was  to  be  apprehended  from  the  sur- 
face construction  and  operation  proposed,  and  the  only  objection 
thereto  would  be  the  impediment  to  travel  by  pedestrians  by  reason 
■of  the  checking  of  travel  while  the  cars  were  crossing  the  passn<Te- 
way.  Ko  additional  facilities  can  be  afforded  the  public  for  getting 
across  the  bridge,  however,  which  will  not  in  some  way  interfere 
with  such  travel.  •  It  must  be  expected  and  suffered.  The  same  re- 
sult follows  the  use  of  the  streets  of  the  city  for  surface  and  ele- 
vated car  lines,  and  would  follow  underground  lines  of  railroad, 
and  yet  the  inconvenience,  and  dangers,  even,  resulting  from  these 
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various  street  lines  of  roads,  to  those  having:  occasion  to  pass  along 
or  across  the  streets  on  foot  or  with  vehicles,  would  not  be  resarded  ' 
as  suCQcient  reasons  for  restraining  the  construction  and  operation 
of  such  railroad  lines. 

Under  the  statute  and  the  contract  between  the  parties,  it  is  the 
duty  and  the  right  of  the  trustees  to  control  and  direct  the  opera- 
tion and  management  of  the  surface  railroad,  across  the  bridge  and 
at  the  terminals;  and,  should  the  operation  of  the  cars  on  tracks 
at  the  Xew  York  terminus  now  proposed  to  be  carried  out  prove, 
OD  trial  and  from  experience,  to  be  particularly  dangerous  to  the 
pi'.blic,  or  for  any  other  reason  improper,  such  modification  thereof 
a6  should  be  deemed  necessary  could  be  made  and  enforced  by 
the  trustees.  There  does  not  seem  to  be  any  way  now  to  return 
to  the  plans  for  an  elevated  structure,  such  as  was  provided  for 
by.  the  original  contract.  We  assume  there  is  the  same  impossi- 
bility to  construct  the  curves  or  loop  tracks  upon  the  elevated 
structures,  and  the  tracks  across  the  bridge  have  very  likely  been 
laid,  and  cannot  well  be  connected  with  the  elevated  structure,  be- 
ing on  the  inner  sides,  instead  of  the  outer  sides,  of  the  roadways. 
It  seems  to  us  the  injunction,  under  all  the  circumstances,  would 
practically  prevent  the  construction  or  operation  of  the  railroad 
across  the  bridge  at  all,  and  that  it  should  not  have  been  granted. 
The  parties  should  be  permitted  to  complete  the  construction,  with- 
out being  prevented  by  the  injunction,  and  if  the  operation  of  the 
road,  when  it  is  undertaken,  proves  to  be  dangerous  and  improper, 
the  court  can  protect  the  public  adequately  in  the  final  disposition 
of  the  action,  by  injunction  or  otherwise. 

The  order  appealed  from  should  be  reversed,  the  motion  to  con- 
tinue the  injunction  denied,  and  the  injunction  vacated,  with  costs 
of  appeal  and  motion  to  the  appellant. 

IXGRAHAM,  J.  I  concur  with  Mr.  Justice  WILLIAMS.  By 
section  i  of  chapter  663  of  the  Laws  of  1897  the  trustees  of  the 
Brooklyn  Bridge  are  required  to  prepare  plans  and  specifications 
regulating  the  operation  over  said  bridge  of  the  cars  of  such  corpo- 
ration or  corporations  with  whom  it  might  contract  as  such  trus- 
tees should  deem  best  adapted  to  promote  the  public  comfort  and 
convenience,  and  to  subserve  the  purposes  for  which  such  bridge 
was  constructed.  Here  there  is  imposed  upon  the  trustees  a  clear 
duty  to  prepare  plans  and  specifications,  and  vesting  them  with  a 
broad  discretion  as  to  those  plans  and  specifications.  They  are  to 
be  snch  as  the  trustees  may  deem  best  adapted  to  promote  the 
public  comfort  and  convenience,  and  to  subserve  the  purposes  for 
which  said  bridge  was  constructed.  Then  follows  a  direction  to 
the  trustees  that,  except  as  otherwise  provided  by  said  trustees, 
such  plans  shall  be  in  substantial  conformity  to  the  plans  recom- 
mended by  the  expert  engineers.  Now,  this  whole  section  must  be 
taken  together,  and  the  intention  of  the  legislature  ascertained 
from  the  language  used.  The  statute  requires  the  trustees  to 
prepare  the  plans  and  specifications.  They  are  not  to  adopt  the 
plans  prepared  by  the  engineers  or  any  one  else.  The  responsibil- 
ity is  thrown  upon  them,  and  the  plans  and  specifications  are  to 
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,  be  such  as  they  shall  determine  in  their  discretion  to  be  for  the 
public  interest.  The  clause  that  follows  provides  that  they  shall 
be  in  substantial  conformity  to  the  plans  recommended  by  the 
expert  engineers,  except  as  otherwise  provided  by  the  trustees; 
thus  plainly  referring  to  the  former  provision  in  the  section  that 
the  modification  shall  be  such  as  is  considered  necessary  by  the 
trustees  to  promote  the  public  comfort  and  convenience,  and  to 
subserve  the  purposes  for  which  the  bridge  was  constmcted. 

In  reading  this  whole  section  together,  it  seems  to  me  to  be 
clear  that  it  was  intended  to  place  upon  the  trustees  the  responsi- 
bility of  preparing  plans  which  would  be  in  substantial  accord- 
ance with  the  report  of  the  expert  engineers,  except  as  to  such 
modifications  as  the  trustees  might,  in  thdr  opinion,  determine  to 
be  for  the  public  comfort  and  convenience.  Now,  it  is  clear  that, 
on  the  whole,  these  plans  are  in  substantial  conformity  to  the  plan 
recommended  by  the  expert  engineers.  The  modification  is  as  to 
the  loop  at  the  New  York  end  of  the  bridge.  The  plans  submitted 
by  the  engineers  required  that  loop  to  pass  over  the  pathway  of  the 
bridge  by  an  elevated  structure.  The  plan  as  finally  modified  by 
the  trustees  allows  the  tracks  of  this  loop  to  cross  directly  upon 
this  pathway.  In  determining  the  question,  the  trustees  had  be- 
fore them  the  problem  of  the  passengers'  use  of  the  cars,  and  the 
pedestrians'  use  of  the  bridge.  The  elevation  of  the  railroad  tracks 
would  undoubtedly  cause  considerable  inconvenience  to  those  pas- 
sengers who  wished  to  use  the  cars,  while  the  depression  of  the 
tracks  to  the  level  of  the  surface  would  present  some  discomfort 
to  those  attempting  to  use  the  footway.  In  determining  which 
should  be  thus  incommoded,  the  relative  number  of  passengers 
using  the  cars  and  the  footway  would  be  an  important  element. 
The  facts  show  that  those  using  the  railroad  largely  predominated, 
those  using  the  footway  being  a  comparatively  small  number.  The 
plan  as  finally  adopted,  while  accommodating  the  great  majority 
of  those  using  the  bridge,  provides  for  the  protection  of  those 
wishing  to  use  the  footway,  so  that  there  will  be  but  an  insignificant 
inconvenience,  requiring  them  to  wait  but  a  few  seconds  for  the 
passage  of  the  cars.  This  modification  seems  to  affect  but  an  in- 
considerable detail,  in  comparison  with  the  great  problem  pre- 
sented as  to  the  use  of  the  bridge.  It  seems  to  me  to  be  clearly 
within  the  power  conferred  upon  the  trustees,  being  the  exercise 
of  a  discretion  vested  in  them  with  which  the  court  cannot  inter- 
fere. 

We  are  not  authorized,  in  deciding  this  application,  to  determine 
what,  in  our  opinion,  would  be  the  best  plan.  The  legislature 
has  left  that  to  the  trustees,  and  they  have  determined,  in  the 
exercise  of  the  discretion  vested  in  them,  that  this  crossing  will 
best  promote  the  public  comfort  and  convenience,  and  subserve 
the  purposes  for  which  the  bridge  was  constructed.  I  think,  there- 
fore, that  the  order  appealed  from  should  be  reversed,  and  the  mo- 
tion for  an  injunction  denied. 

O'BRIEN,  J.,  concurs. 
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VAN  BRUNT,  P.  J.  (dissenting).  I  cannot  concnr  in  the  conclu- 
sion arrived  at  in  the  opinion  of  Mr.  Justice  WILLIAMS.  It  seems 
to  me  that  the  whole  history  of  legislation  is  at  variance  with  the 
right  of  the  bridge  trustees  in  any  manner  to  interfere  with  the  free 
and  open  access  of  foot  passengers  to  such  bridge.  It  is  provided 
in  the  new  charter,  by  section  598,  as  follows: 

"Sec.  59&  The  New  York  and  Brooklyn  Bridge  1«  hereby  declared  to  be  a 
public  highway  for  the  purpose  of  rendering  travel  between  the  boroughs  of 
Mantmttan  and  Brooklyn  certain  and  safe  at  all  times,  subject  to  such  tolls 
and  prudential  and  police  regulations  as  the  municipal  assembly  shall  adopt 
and  prescribe:  provided,  ho-n-ever.  that  the  passageway  of  thp  brldee  now 
set  apart  for  foot  passengers  shall  remain  free  and  open  to  all  pedestrians 
coming  or  going  at  all  times." 

This  charter  became  a  law  on  the  4th  of  May,  1897,  and  it  is  here 
declared  to  be  the  policy  of  the  legislature  that  the  rights  of  foot 
passengers  as  they  were  then  enjoyed  in  the  use  of  the  bridge  for 
the  purposes  of  passage  should  not  in  any  manner  be  restricted  or 
interfered  with;  and  yet  it  is  claimed  that  on  the  22d  of  May,  1897, 
the  legislature  intentionally  conferred  power  upon  these  bridge  trus- 
tees practically  to  cut  off  all  foot  passengers  from  the  use  of  the 
bridge.  When  I  say  "cut  off  from  the  use  of  the  bridge,"  I  use  the 
words  advisedly,  l)ecanse  the  necessary  result  of  the  plans  which  have 
been  adopted  by  the  bridge  trustees  is  absolutely  to  deprive  foot  pas- 
sengers for  at  least  half  of  the  time  of  the  use  of  the  bridge,  and  for 
the  other  half  to  make  the  safety  of  their  access  to  the  bridge  de- 
pendent upon  the  obedience  of  trolley-line  operators  to  rules  and  reg- 
ulations. It  seems  to  me  incredible  that  the  legislature  could  have 
intended  to  hand  over  this  property  for  such  an  exclusive  use;  and, 
unless  such  an  intention  is  plainly  indicated  by  legislation,  it  should 
not  be  allowed  to  prevail. 

At  the  very  time  that  this  provision  of  the  new  charter  was  passed, 
there  was  pending  legislation  in  reference  to  the  qualified  use  of  the 
bridge  by  certain  trolley  lines  of  railroad,  the  project  discussed  being 
the  use  of  the  bridge  by  an  elevated  system,  certainly  so  far  as  the 
approaches  were  concerned.  On  the  22d  of  May,  1897,  a  bill  became 
a  law  whereby  it  was  provided  that  the  trustees  should  prepare  plans 
and  specifications  regulating  the  operation  over  said  bridge  of  the 
cars  of  such  corporation  or  corporations  with  whom  it  might  contract 
as  such  trustees  should  deem  best  adapted  to  promote  the  public  com- 
fort and  convenience,  and  to  subserve  the  purposes  for  which  said 
bridge  was  constructed,  and,  except  as  otherwise  provided  by  said 
trustees,  such  plans  and  specifications  should  be  in  substantial  con- 
formity with  the  plans  recommended  to  said  trustees  by  certain  ex- 
pert engineers  in  their  report,  bearing  date  February  8,  1897.  These 
plans  were  for  an  elevated  structure  which  in  no  manner  interfered 
with  the  access  of  foot  passengers  to  the  bridge,  and  were  in  entire 
harmony  vrith  the  will  of  the  legislature  as  declared  by  the  provisions 
of  the  charter  above  referred  to.  Now,  under  the  clause,  "except  as 
otherwise  provided  by  said  trustees,"  the  trustees  of  the  bridge  have 
adopted  plans  by  which  the  trolley  lines  shall  run  upon  the  surface, 
and,  during  the  passage  of  the  cars  over  the  footway,  foot  passengers 
shall  be  absolutely  excluded  from  the  bridge, — a  clear  violation  of  the 
express  will  of  the  legislature.    There  is  no  rule  of  interpretation 
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that  ever  existed  which  wonld  under  these  circumstances  justify  the 
claim  that  it  was  the  intention  of  the  legislature  to  allow  the  trus- 
tees to  cut  off  foot  passengers  from  the  bridge. 

But  it  may  be  claimed  by  the  trustees  that  they  do  not  cut  ofif  foot 
passengers  from  the  bridge  It  is  conceded  that  it  is  the  intentioQ 
so  to  do  at  stated  intervals,  and,  as  has  already  been  stated,  to  make 
the  safety  of  the  access  of  foot  passengers  to  the  footway  entirely  de- 

Eendent  upon  obedience  of  trolley-line  operators  to  regulations.  It 
as  been  urged  that  the  bridge  trustees,  independent  of  the  powers 
conferred  by  chapter  GG3  of  the  Laws,  of  1897,  had  the  right  to  do 
that  which  has  been  attempted  .to  be  done  by  them.  If  such  ri.<»ht 
had  been  conferred  by  other  statutes,  it  was  limited  by  chapter  GG3 
of  the  Laws  of  1897.  They  ai'e  there  authorized  to  do  this  thing  in 
a  certain  way;  and,  even  if  they  had  power  before  that  to  do  it  in 
other  ways,  this  legislation  necessarily  restricted  that  power.  It  is 
plain  that  it  was  the  intention  of  the  legislature  that  the  elevated 
plans,  as  prepared  by  the  engineers,  which  the  legislature  had  be- 
fore it  and  referred  to,  were  substantially  the  plans  which  were 
to  be  adopted  by  the  trustees;  and  the  use  of  the  words,  "except 
as  otherwise  provided  by  the  trustees,"  was  only  intended  to  ap- 
ply to  minor  details.  It  would  seem  to  be  a  farce  for  the  legis- 
lature to  attempt  to  legislate  upon  the  subject  at  all,  if  the  trus- 
tees had  all  the  power  necessary  prior  to  the  legislation,  and  there 
was  no  intention  to  restrict  such  power.  The  action  of  the  legis- 
lature would  be  equally  meaningless  if  we  were  to  hold  that  it 
intended  to  confer  authority  upon  the  trustees  to  contract  in  ref- 
erence to  certain  plans,  and  then  by  the  same  section  to  remove 
every  restriction  in  regard  to  methods  of  construction  and  oper- 
ation. It  is  a  familiar  rule  of  construction  that,  where  various 
pieces  of  legislation  upon  the  same  subject  can  be  harmonized, 
such  a  construction  should  prevail;  and  harmony  cannot  obtain 
in  the  construction  of  the  various  acts  of  the  legislature  in  re- 
spect to  this  subject  if  the  trustees  are  to  be  construed  to  have 
the  power  to  cut  off  foot  passengers  from  access  to  the  bridge. 
I  think  the  order  should  be  affirmed. 

PATTERSON.  J.  I  concur  with  the  Presiding  Justice  that  the 
order  continuing  the  injunction  pending  this  action  should  be  af- 
firmed. The  power  and  authority  under  which  the  trustees  of  the 
New  York  and  Brooklyn  Bridge  claim  the  right  to  perform  the  acts 
restrained  by  the  injunction  appealed  from  is  derived  from  the 
provisions  of  chapter  663  of  the  Laws  of  1897.  That  statute  re- 
lates exclusively  to  the  carriage  of  passengers  across  the  New 
York  and  Brooklyn  Bridge,  and  authoriees  the  trustees  of  that 
bridge,  among  other  things,  to  contract  with  surface  or  elevated 
railroad  corporations  for  the  transportation  of  passengers  on  the 
bridge,  and  to  make  plans  and  specifications,  for  operating  over 
the  bridge  the  cars  of  such  corporations  with  which  they  may  con- 
tract, as  they  may  deem  best  adapted  to  promote  the  public  com- 
fort and  convenience,  and  to  subserve  the  purposes  for  which  the 
bridge  was  constructed.  That  statute  became  a  law  on  the  22d 
of  May,  1897.     On  the  4th  of  May,  1897,  the  Greater  New  York 
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charter  was  passed,  and  by  section  598  of  that  charter  it  is  de- 
clared that  the  New  York  and  Brooklyn  Bridge  is  a  public  high- 
way, for  the  purpose  of  rendering  travel  between  the  boroaghs  of 
Manhattan  and  Brooklyn  safe  at  all  times,  subject  to  such  toll» 
and  police  regulations  as  the  municipal  assembly  shall  adopt  and 
prescribe,  "provided,  however,  that  the  passageway  of  the  bridge 
now  set  apart  for  foot  passengers  shall  remain  free  and  open  to 
all  pedestrians  coming  or  going  at  all  times."  That  provision  re- 
lates to  the  use  of  the  bridge  by  foot  passengers.  It  expressly 
enacts  that  the  passageway  of  the  bridge  now  set  apart  (referring 
to  the  time  at  which  the  Greater  New  York  charter  became  a  law) 
for  loot  passengers  shall  remain  free  and  open  to  all  pedestrians 
coming  or  going  at  all  times.  We  have,  therefore,  presented  what- 
may  be  called  concurrent  legislation  concerning  the  use  of  the 
bridge, — one  statute  providing  for  the  use  by  foot  passengers,  and 
the  other  providing  for  the  conveyance  of  other  passengers  by 
railway  vehicles.  These  two  statutes  have  distinct  objects.  Nei- 
ther conflicts  nor  interferes  with  the  other.  Chapter  063  of  the 
Laws  of  1897  does  not  in  any  way  repeal  or  impair  the  specific  pro- 
vision of  the  section  of  the  charter  referred  to.  Both  statutes  are 
susceptible  of  enforcement,  and  there  can  be  no  presumption  in- 
dulged in  that  by  the  later  act  the  legislature  intended  in  any 
way  to  impair  the  former.  There  is  nothing  in  the  phraseology 
of  the  later  statute  to  justify  such  a  conclusion,  nor  is  there  any- 
thing shown  in  the  proofs  in  this  case  to  indicate  that  the  second 
act  cannot  be  given  full  effect  to  without  impairment  of  the  prior 
act.  On  the  contrary,  it  seems  to  be  conceded  that  it  is  entirely 
feasible  to  operate  the  railways,  without  interfering  with  the  foot- 
way, and  upon  plans  which  have  been  prepared  and  submitted, 
bat  -which  may  not  be  as  convenient  for  the  companies  or  for  the 
passengers  to  be  carried  by  rail  as  the  plan  finally  adopted  by  the 
bridge  trustees. 

The  argument  that  there  is  nothing  in  the  statute  which  gives 
a  preference  to  foot  passengers  in  the  use  of  any  part  of  the  bridge, 
is  altogether  unsound.  There  is  a  distinct  proclamation  in  the 
section  cited  of  the  Greater  New  York  charter  that  foot  passen- 
gers have  the  preferential  right  to  the  use  of  the  bridge  upon  that 
part  of  the  structure  theretofore  set  apart  for  them;  for  the  dec- 
laration of  the  statute  is  that  that  passageway  shall  remain  free 
and  open  at  all  times  to  pedestrians,  coming  or  going.  Both  these 
statutes  may  stand,  and  be  given  effect  to  together,  and  it  is  the 
daty  of  the  bridge  trustees  to  give  effect  to  both.  The  provision 
of  the  Greater  New  York  charter  referred  to  substantially  con- 
tains a  command  that  a  duty  shall  be  performed  of  keeping  the 
passageway  open  for  foot  passengers,  and  associated  with  that 
correlatively  is  necessarily  an  implied  prohibition  to  do  anything 
contrary  to  that  command;  and,  by  the  terms  of  section  Ifill  of 
the  Greater  New  York  charter,  that  charter  went  into  effect  on 
the  4th  day  of  May,  1897.  so  far  as  relates  to  acts  done  or  forbid- 
den prior  to  January  1,  1898. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
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DANAHER  7.  HODOKINS. 

<8apreine  Court,  Appellate  Division,  Third  Department    JaniuuT  Bf  1888.) 

MoRTOAOB— What  CoNSTtTUTEs— ExTiKoniSHMBHT  OF  Debt. 

Defendant,  who  was  Indebted  to  plaintiff,  conveyed  to  him  real  estate, 
subject  to  a  mortgage,  the  recited  consideration  being  equal  to  the  aggre- 
gate of  both  debts.  At  the  same  time  plaintiff  contracted  to  convey  the 
property  to  defendant  on  payment  of  such  sum,  In  specified  Installments. 
Defendant  assigned  her  contract  to  a  third  party,  who,  after  making  a 
partial  payment,  less  than  plaintiff's  demand  against  defendant,  de- 
faulted. The  property  was  thereafter  sold  on  foreclosure  of  the  mort- 
gage, leaving  no  surplus.  Bad,  in  an  action  by  plaintiff  for  the  balance 
due  on  his  original  debt,  that.  In  the  absence  of  any  agreement  to  receive 
such  deed  and  contract  In  satisfaction  of  the  debt,  it  was  not  extinguished. 

Appeal  from  Warren  county  court. 

Action  by  John  E.  Danaher  against  Laura  A.  Hodgkins.  From 
«  judgment  reversing  a  judgment  of  a  justice  of  the  peace  in  her 
favor,  defendant  appeals.    AfQrmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MEB- 
WIN,  and  PUTNAM,  JJ. 

A.  &  L.  Armstrong,  for  appellant. 
Ghas.  R.  Patterson,  for  respondent. 

MERWIN,  J.  On  the  17th  of  January,  1890,  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  1260.33.  At  that  date  the 
■defendant  conveyed  to  the  plaintifl  by  quitclaim  deed  certain  real 
estate,  for  the  consideration,  as  therein  stated,  of  |840  to  her  duly 
paid.  In  the  deed  it  is  stated  that  a  certain  part  of  the  purchase 
price  is  subject  to  a  mortgage  of  f546  and  interest  from  January 
9,  1889,  held  by  McConihie  &  C5o.  At  the  same  date  a  written 
contract  was  made  between  the  parties  for  the  sale  of  the  prem 
ises  by  plaintiff  to  defendant  for  the  sum  of  |840,  payable  by  the 
defendant,  as  follows:  On  January  8,  1891,  f200  and  interest  on 
the  whole  sum  from  the  date  of  the  contract;  on  January  8,  1892, 
^00  and  interest  on  the  balance  unpaid  on  the  contract;  and  on 
January  8,  1893,  f340  and  interest.  The  defendant  also  agreed  to 
pay  on  demand  annually  the  premiums  paid  by  plaintiff  in  insur- 
ing the  premises  for  fl,000,  and  also  agreed  to  pay  all  taxes  and 
assessments  on  the  premises.  The  plaintiff,  upon  receiving  such 
payments,  agreed  to  give  to  the  defendant  or  her  assigns  a  deed 
with  covenant  against  the  grantor.  Nothing  is  said  in  the  con- 
tract about  the  mortgage  or  the  plaintiff's  debt  of  f260.33.  The 
amount  unpaid  on  the  mortgage  at  the  date  of  the  deed,  together 
with  the  amount  of  the  plaintiffs  debt,  was  practically  the  sum 
of  f840.  The  mortgage  was  dated  January  9,  1S89.  and  was  for 
the  sum  of  f546,  payable  as  follows:  The  interest  on  the  whole 
sum  semiannually,  on  the  9th  day  of  July  and  January,  for  two 
years  from  the  date  thereof;  the  principle  in  three  equal  annual 
payments  thereafter,  with  interest  on  all  sums  unpaid  at  the  time 
of  each  payment, — ^the  first  payment  of  principal  being  January  9, 
1892.  The  defendant  assigned  all  her  interest  in  the  contract  to 
one  Eelley,  and  he  assumed  and  agreed  to  pay  the  moneys  there- 
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on  coTenanted  to  be  paid.  On  January  9,  1891,  Kelley  paid  the 
plaintiff  9249.14,  to  apply  on  the  contract.  On  February  24,  1890, 
the  plaintiff  paid  for  insurance  premium  f20,  and  March  6,  1891, 
120.  Plaintiff  paid  interest  on  the  mortgage  as  follows:  Feb- 
ruary 13,  1890,  132.76;  August  15,  1890,  |16.38;  January  19,  1891, 
J16.38;  and  August  31,  1891,  fl6.38.  In  April,  1892,  an  action 
was  commenced  to  foreclose  the  mortgage,  and  the  premises  were 
thereafter  sold  on  foreclosure  sale,  and  there  was  no  surplus  after 
paying  the  mortgage.  Deducting  from  the  amount  received  by 
the  plaintiff  on  the  contract  the  sums  paid  by  him  on  the  mort- 
gage, there  was  a  balance  of  ?167.24.  Deducting  this  from  the 
amount  of  plaintiff's  debt,  there  is  remaining  a  balance  of  |93.09. 
Adding  to  this  the  premiums  paid  by  plaintiff,  and  which  he  de- 
manded of  defendant,  there  is  a  total  of  tl33.04,  which  is  the 
amount  the  plaintiff  sought  to  recover  in  the  action  before  the  jus- 
tice. The  defendant  claims  that  the  giving  of  the  deed  and  con- 
tract amounted  to  an  extinguishment  of  the  debt.  The  plaintiff 
claims  that  the  debt  was  never  extinguished  or  paid,  and  that  the 
deed  and  contract  were  only  as  security. 

It  is  easy  to  infer  that  the  sum  of  |840,  stated  in  the  deed  and 
contract,  was  made  up  of  the  amount  of  plaintiff's  debt  and  the 
amount  unpaid  on  the  mortgage.  The  payments  were  evidently 
fixed  in  the  contract  in  such  a  way  as  to  provide  the  plaintiff  with 
means  to  make  the  payments  on  the  mortgage  as  they  became  due. 
The  plaintiff  paid  all  that  was  due  on  the  mortgage  prior  to  the 
default  in  making  the  payments  on  the  contract.  The  plaintiff  did 
not  agree,  in  the  contract  or  deed,  to  pay  the  mortgage.  The  only 
agreement  on  that  subject  to  be  inferred  is  that  the  plaintiff,  upon 
receiving  the  payments  as  provided  for  in  the  contract,  would  take 
care  of  the  mortgage.  There  was  no  evidence  that  the  debt  of 
the  plaintiff  was  settled  by  the  conveyance,  and  in  this  respect  the 
case  differed  from  the  case  of  Morrison  v.  Brand,  5  Daly,  40,  cited 
on  the  part  of  the  defendant  The  debt  not  being  receipted  or 
satisfied,  it  presumptively  continued  to  exist.  It  was  competent 
to  show  by  parol  evidence  that  the  deed  was  given  as  security. 
Horn  V.  Keteltas,  46  N.  Y.  605.  The  plaintiff  testified  to  that  effect, 
and  the  defendant  was  not  called  as  a  witness.  The  plaintiff  did 
not  accept  the  liability  of  Kelley  in  discharge  of  the  obligation 
of  the  defendant.  In  the  absence  of  any  agreement  by  the  plain- 
tiff to  receive  the  deed  and  contract  in  satisfaction  of  the  debt, 
no  extinguishment  of  the  debt  was  shown.  The  defendant  hav- 
ing failed  to  perform  her  contract,  the  plaintiff  had  a  right  to 
recover  the  balance  of  his  debt,  including  the  premiums  for  in- 
surance, which  the  defendant  specifically  agreed  to  pay  the  plain- 
tiff on  demand.  The  county  court  did  not,  we  think,  err  in  re- 
versing the  judgment  of  nonsuit  granted  by  the  justice. 

Judgment  of  county  court  afflrmed,  with  costs.    All  concur. 
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In  re  BOARD  OF  RAPID-TKANSIT  COM'RS. 
(Supreme  Court,  Appellate  Division.  First  Department.    December  17,  1897.> 

1.  Rapid-Tbanbit  Commission — Confirmation  ok  Report. 

Inasmuch  as  tlia  report  of  the  commissioners  appointed  by  the  supreme 
court  to  pass  upon  the  proposed  rapid-transit  plans  establishes  with  rea- 
sonable accuracy  the  cost  of  construction,  and  shows  the  ability  to  meet 
Buch  cost,  provided  the  position  of  those  commissioners  and  the  rapid- 
transit  commissioners  in  respect  to  what  constitutes  the  indebtedness  of 
the  city  under  the  constitution  finally  prevails,  the  report  should  be  con- 
firmed, leaving  these  legal  questions  to  be  settled  in  future. 
&  Same— Bond. 

In  view  of  the  magnitude  of  the  undertaking  and  the  vital  Interest  of 
the  city  in  the  prompt  completion  of  the  road  and  its  efTective  equipment, 
maintenance,  and  operation,  a  stipulation  should  be  filed  by  the  rapid- 
transit  commissioners  that  the  penalty  of  the  bond  specified  in  section  34 
of  the  rapid-transit  act  will  be  fixed  at  not  less  than  $15,000,00a 

Ingraham,  J.,  dissenting. 

In  the  matter  of  the  application  of  the  board  of  rapid-transit 
commissioners.    Motion  to  confirm  report.    Granted. 

Argued  before  VAN  BRUNT,  P.  J,,  and  KUMSEY,  WILLIAMS, 
PATTERSON,  and  INGRAHAM,  JJ. 

A.  B.  Boardman  and  E.  M.  Shepard,  for  the  motion. 
George  Zabriskie  and  Cephas  Brainard,  opposed. 

VAN  BRUNT,  P.  J.  The  imperious  necessity  of  improved  means 
of  transit  in  the  city  of  New  York  has  long  been  recognized.  It 
had  become  so  evident  that  in  the  year  1893  the  people  determined 
that,  as  there  seemed  to  be  no  other  means  for  its  accomplishment, 
it  should  be  brought  into  existence  even  by  the  pledge  of  the 
credit  of  the  city.  This  necessity  seems  to  have  addressed  itself 
so  strongly  to  the  people  that  they  considered  that  the  accomplish- 
ment of  this  end  should  be  attained  though  the  ability  of  the  city 
to  carry  on  contemplated  improvements  might  be  thereby  cur- 
tailed. It  has  been  said  that  the  people  have  not,  by  their  vote, 
approved  of  the  plan  now  presented  to  the  court,  but  that  it  was 
another  scheme,  which  differed  in  many  of  its  characteristics  from 
the  plan  now  under  consideration.  I  think,  however,  that  a  ref- 
erence to  the  history  of  the  rapid-transit  enterprise  will  show  that 
the  people  did  not  give  their  vote  to  any  particular  detail  by  which 
rapid  transit  was  to  be  obtained,  but  rather  in  favor  of  a  result 
to  be  reached  in  any  manner  which  might  be  found  to  be  practi- 
cable. 

The  presentation  of  the  plan  now  before  the  court,  and  the 
proofs  and  developments  surrounding  it,  constitute  striking  evi- 
dence of  the  correctness  of  the  conclusion  of  this  court  in  con- 
demnation of  the  previous  scheme  which  was  submitted  to  it. 
This  plan,  however,  calling,  as  it  does,  for  an  expenditure  of  from 
twenty  to  forty  millions  less  than  the  scheme  presented  to  the 
court  before,  still  involves  grave  questions  of  law  as  to  the  pos- 
sibility of  its  completion.  The  report  of  the  supreme  court  com- 
missioners concedes,  and  the  arguments  of  counsel  in  favor  of  the 
application  seem  to  admit,  that,  if  the  total  cost  of  the  building 


Digitized  by 


Google 


tiup.  Ot.)  IN    BE    BOARD    OF    RAPID-TRANSIT    COM'RS.  61 

of  the  proposed  rapid-traoBit  road  is  to  be  deemed  as  incurred  by 
the  city  at  the  time  of  the  making  of  the  contract,  and  that,  added 
to  thia,  is  all  the  indebtedness  of  the  city  of  New  York  then  ex- 
isting, whether  funded  or  contingent,  and  its  obligation  to  assume 
on  the  1st  of  January  of  the  coming  year  the  indebtedness  of  the 
adjacent  cities  and  counties  as  provided  by  the  new  charter,  the 
limit  of  indebtedness  will  be  exceeded.  Whether  any  of  these  ele- 
ments can  be  excluded  in  determining  as  to  the  legality  of  any 
contract  which  the  rapid-transit  commissioners  might  make  or 
propose  to  make  for  the  building  of  this  road,  present  serious 
questions  of  law,  which,  in  my  judgment,  ought  not  to  be  deter- 
mined upon  this  application,  for  the  reason  that,  if  the  court  on 
this  application  should  come  to  a  conclusion  upon  these  ques- 
tions adverse  to  the  legality  of  such  proposed  contract,  no  review 
could  be  had  of  its  determination,  although  involving  only  ques- 
tions of  law.  It  is  stated  in  the  report  of  the  supreme  court  com- 
missioners that  the  suggestion  that  no  contract  for  the  construc- 
tion of  the  road  can  be  made  without  ipso  facto  creating  a  debt 
to  the  full  extent  of  its  estimated  cost  is  not  reasonable.  The 
question  of  the  reasonableness  of  a  constitutional  inhibition  is  not 
open  to  discussion,  and  an  examination  of  the  authorities  in  this 
state  upon  the  question  of  what  constitutes  indebtedness  or  debts 
due  may  show  that  this  unreasonable  proposition  has  very  re- 
spectable authority,  viz.  our  court  of  appeals. 

It  cannot  for  a  moment  be  assumed,  in  considering  these  ques- 
tions, that  independent  and  separate  contracts  of  construction  with 
different  contractors  could,  from  time  to  time,  be  entered  into,  for 
the  reason  that  every  contract  of  construction  must  necessarily 
embrace  a  contract  for  the  operation  of  the  line  by  the  construct- 
ing contractor,  and  to  have  the  operation  of  the  rapid-transit  sys- 
tem controlled  by  divers  and  various  operators  would,  of  itself, 
necessarily,  absolutely  condemn  the  scheme.  It  would  seem,  there- 
fore, that  the  contract  initiating  the  work  must  also  contain  pro- 
visions for  its  completion  and  final  operation.  It  is  proposed  by 
deferring  construction  and  payment  to  throw  (as  it  is  stated)  the 
indebtedness  into  future  years,  and  thus  obviate  the  constitutional 
objection.  It  is  further  urged  that  a  considerable  amount  of  the 
apparent  indebtedness  of  the  city  of  New  York  is  only  imaginary, 
and  not  real;  that,  for  example,  assessment  bonds  are  outstand- 
ing, which  it  is  anticipated  will  in  the  future  be  paid  by  the  re- 
ceipt of  assessments  for  benefit  levied  upon  neighboring  property; 
that  lands  acquired  for  Croton  aqueduct  purposes,  which  are  to 
be  used  only  for  subsurface  constructions,  may  be  sold  for  nearly 
what  was  paid  for  them,  and  that  indebtedness  thus  reduced;  and 
that  the  excess  of  indebtedness  of  the  adjacent  cities  and  counties 
over  the  limit  provided  by  the  constitution  is  not  to  be  charged 
against  the  city  at  this  time,  because  the  actual  assumption  has 
not  taken  place,  although  the  obligation  to  assume  at  present  ex- 
ists. Whether  ihese  devices  in  respect  to  the  contract,  and  these 
theories  as  to  the  existing  indebtedness  of  the  city,  will  finally 
obtain,  ought  to  depend  upon  the  decision  of  our  court  of  last 
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resort,  and  should  not  be  determined,  as  has  been  already  stated^ 
in  this  proceeding,  where  they  cannot  be  reviewed. 

There  are  other  questions  in  regard  to  other  species  of  indebt- 
edness. We  know,  for  instance,  little,  if  anything,  from  the  evi- 
dence before  as,  of  the  floating  indebtedness  of  the  territory  which 
the  city  of  New  York  is  bonnd  to  assume  on  the  1st  of  January  next 
These  uncertainties  may,  upon  some  application  in  reference  to 
the  contract,  be  cleared  up,  so  that  the  exact  truth  in  respect  there- 
to may  be  known.  Upon  the  whole,  although  it  is  evident  that 
beyond  perad venture  the  entrance  by  the  city  into  this  enterprise 
will  materially  cripple  its  power  to  carry  on  other  contemplated 
improvements  (unless  the  money  therefor  is  produced  by  imme- 
diate taxation),  and,  although  weighty  questions  of  law  must  nec- 
essarily arise  as  to  the  legality  of  any  contract  which  may  be  en- 
tered into  for  the  construction  of  this  road,  I  think  that,  as  the 
cost  of  construction  is  established  with  reasonable  accuracy,  and 
the  ability  to  meet  such  cost  is  shown,  provided  the  position  of 
the  supreme  court  commissioners  and  the  rapid-transit  commis- 
sioners in  respect  to  what  constitutes  the  indebtedness  of  the  city 
under  the  constitution  finally  prevails,  whatever  may  be  our  opin- 
ion upon  those  subjects,  we  should  confirm  the  report  of  the  su- 
preme court  commissioners,  and  allow  these  legal  questions  to  be 
settled  in  the  future,  particularly  as,  if  it  should  be  determined 
that  the  debt  limit  was  exceeded  by  any  contract  which  the  com- 
missioners might  make,  no  liabilitv  could  possibly  be  imposed  up- 
on the  city.    Litchfield  v.  Ballou,  114  U.  S.  190,  5  Sup.  Ct.  820. 

In  view  of  the  magnitude  of  the  undertaking  which  we  are  asked 
to  approve,  and  the  vital  interest  which  the  city  has  in  the  prompt 
completion  of  the  contract  for  the  building  of  the  road  when  en- 
tered into,  and  its  effective  equipment,  maintenance,  and  operation, 
we  think  that  we  should,  before  consummating  our  confirmation 
of  the  report  of  the  supreme  court  commissioners  by  the  entry  of 
an  order  to  that  effect,  have  some  assurance  that  the  powers  of 
the  rapid-transit  commissioners  in  respect  to  security,  provided 
by  section  34  of  the  rapid-transit  act  for  the  payment  of  the  rental 
specified  in  the  contract,  and  for  the  faithful  performance  of  all 
the  conditions,  covenants,  and  requirements  provided  for  in  the 
contract,  should  be  exercised  so  as  to  protect  the  interests  of  the 
city  in  a  substantial  manner;  and  to  that  end  a  stipulation  should 
be  filed  by  the  rapid-transit  commissioners  that  the  penalty  of  the 
bond  specified  in  section  34  of  the  rapid-transit  act  will  be  fixed  at 
not  less  than  |15,000,000.  This  amount,  in  view  of  the  large  in- 
terests of  the  city  involved  in  its  advances  of  credit  for  the  work 
as  it  progresses,  is  not  more  than  sufiicient  security  to  the  city  in 
the  event  of  the  failure  of  the  contractor  to  perform  his  or  its  con- 
tract, and  to  enable  it  to  carry  the  road  to  completion  in  case  the. 
enterprise  is  thrown  on  its  hands  by  the  default  or  forfeiture  of 
the  contractor. 

Upon  the  filing  of  the  stipulation  referred  to  in  the  foregoing 
opinion,  an  order  will  be  entered  upon  the  usual  notice  confirming 
the  report  of  the  supreme  court  commissioners. 
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BUMSEY,  WILLIAMS,  and  PATTEBSON,  JJ.,  concur. 

INGRAHAM,  J.  (diasenting).  The  qnestion  to  be  determined  by 
this  court  upon  this  application  is  presented  on  a  motion  to  con- 
firm the  report  of  commissioners  who  have  determined  that  an  on- 
derground  railroad  ought  to  be  constructed  upon  or  under  certain 
streets  in  the  city  of  New  York,  notwithstanding  the  refusal  of  a 
majority  of  the  property  owners  upon  such  streets  to  consent 
thereto.  Prior  to  the  year  1874,  it  was  for  the  legislature  to  de- 
termine whether  a  road  should  or  should  not  be  built.  Whatever 
the  rule  had  been  as  to  roads  or  hisfhways  where  the  public  had 
only  acquired  an  easement,  it  had  become  the  settled  law  of  this 
state  that,  where  the  fee  of  a  street  or  avenue  had  been  acquired 
by  a  municipal  corporation  to  be  used  as  a  street  or  avenue,  the 
legislature  had  the  exclusive  power  to  determine  when  such  street 
or  avenue  should  be  used  for  the  construction  and  operation  of  a 
railway.  Neither  the  municipal  corporation,  in  whom  was  vested 
the  fee  of  such  street  or  avenue,  nor  the  owners  of  property  abut- 
ting thereon,  were  required  to  be  consulted  as  to  the  construction 
or  operation  of  such  a  road.  At  the  general  election  in  1'874,  an 
amendment  to  the  constitution,  radically  limiting  the  power  of  the 
legislature  to  grant  such  franchises,  was  adopted  by  the  peoplfe, 
and  became  a  part  of  the  fundamental  law  of  the  state;  and  that 
provision  was,  in  substance,  continued  in  the  new  constitution, 
adopted  by  the  people  in  the  year  1895.  Const,  art.  3,  §  18.  The 
legislature  was  prohibited  from  passing  a  private  or  local  bill 
granting  to  any  corporation,  association,  or  individual  the  right  to 
lay  down  railroad  tracks,  with  a  further  provision  that — 

"The  legislature  shall  pass  general  laws  providing  for  the  cases  enumerated 
In  this  section,  and  for  all  other  cases  which.  In  its  Judgment,  may  be  pro- 
vided for  by  general  laws.  But  no  law  shall  authorize  the  construction  or 
operation  of  a  street  railroad  except  upon  the  condition  that  the  consent  of 
the  owners  of  one-half  In  value  of  the  property  bounded  on,  and  the  consent 
also  of  the  local  authorities  having  the  control  of  the  portion  of  a  street  or 
talfrbway  upon  which  it  is  proiMsed  to  construct  or  operate  such  railroad,  be 
first  obtained,  or  in  case  the  consent  of  such  property  owners  cannot  be  ob- 
tained, the  appellate  division  of  the  supreme  court,  in  the  department  in 
which  It  is  proposed  to  be  constructed,  may,  upon  application,  appoint  three 
commissioners  who  shall  determine,  after  a  bearing  of  all  parties  interested, 
whether  such  railroad  ought  to  be  constructed  or  operated,  and  their  determi- 
nation, conflrmed  by  the  court,  may  be  taken  In  Ueu  of  the  consent  of  the 
property  owners." 

Here,  for  the  first  time,  was  recognized  the  right  of  owners  of 
property  upon  a  street  to  be  consulted  before  that  street  should 
be  nsed  for  railroad  purposes;  and  the  legislature,  being  pro- 
hibited from  passing  a  special  law  granting  that  power,  was  also- 
prohibited  from  passing  a  general  law  under  which  such  right 
could  be  acquired,  unless  there  was  a  provision  that  the  consent 
of  the  property  owners  should  be  obtained  for  the  use  of  the 
streets  or  avenues  for  the  purpose  of  such  a  road.  But  it  was 
recognized  that  an  occasion  might  arise  when  the  public  interests 
in  the  construction  and  operation  of  a  railroad  in  certain  streets- 
or  avenues  would  be  so  great  as  to  overshadow  the  wishes  or 
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whims  of  the  property  owners  upon  the  street  or  avenue  as  to  pre- 
sent a  case  where  the  rights  of  individuals  must  give  waj  to  the 
public  interests,  and  provision  was  made  in  such  a  case  for  the 
appointment  of  commissioners,  who  were  to  hear  all  the  parties 
interested,  take  the  evidence  offered,  and  determine,  after  hearing 
all  objections  offered  for  or  against  the  construction  of  the  road, 
whether  it  ought  to  be  constructed  and  operated.  As  was  said 
by  Mr.  Justice  Bumsey,  when  the  report  of  the  commissioners  of 
1896  was  before  the  court: 

"We  are  to  say  whether,  npon  all  the  facts  made  to  appear  before  us,  the 
scheme  presented  Is  feasible,  and  within  the  limit  of  the  power  of  the  city, 
and  so  likely,  upon  the  whole,  to  be  for  the  benefit  of  the  city,  that  the 
railway  should  be  constructed  In  spite  of  the  refusal  of  the  property  owners 
to  ^ve  their  consent.  That  consideration  Involves  an  examination  Into  tbu 
nature  of  the  scheme;  the  time  probably  necessary  for  Its  construction;  tb« 
probable  cost;  whether  or  not  the  expense  Is  within  the  means  which  the  city 
has  at  hand  to  pay;  and  whether,  upon  the  whole,  considering  all  the  ad- 
vantages and  disadvantages  presented,  the  particular  scheme  is  one  which 
It  is  within  the  power  of  the  city  to  carry  into  effect,  having  In  view  other 
ImpMative  calls  upon  the  city  treasury,  and  which,  when  carried  Into  effect 
will  be  likely  to  afford  the  advantages  which  are  expected  from  such  a  cou- 
atructlon,"    In  re  Bapid-Translt  Com'rs,  5  App.  Dlv.  300,  39  N.  Y.  Supp.  1121. 

The  commissioners,  after  hearing  the  parties  interested  upon 
this  application,  have  determined  that  this  road  ought  to  be  con- 
structed and  operated,  and  upon  us  devolves  the  duty  of  saying 
whether  that  report  should  be  confirmed. 

In  determining  whether  a  great  worlc  should  be  undertaken,  the 
first  question  which  must  be  considered  is  as  to  the  financial  abili- 
ty of  those  upon  whom  will  fall  the  obligation  of  providing  the 
money  required,  and  the  power  or  authority  of  the  contracting 
parties  to  make  the  necessary  contracts.  Unless  there  is  an  af- 
firmative determination  of  that  question,  it  is  the  height  of  folly 
to  attempt  to  make  a  contract,  or  to  attempt  to  proceed  with  the 
work.  And  on  this  application,  considering  the  nature  of  the  work 
proposed,  and  the  fact  that  the  municipal  corporation  of  the  city 
of  New  York  is  required  to  make  the  contract  and  to  furnish  the 
money  to  pay  the  cost,  we  must  first  consider,  in  determining  this 
application,  as  to  whether  the  city  has  the  power  to  make  the 
proposed  contract,  and  the  ability  to  furnish  the  necessary  money. 
We  have  not  to  determine  whether  a  private  individual  should  be 
allowed  to  construct  a  work,  which  it  is  conceded  would  be  of 
great  public  utility,  out  of  his  private  means,  and  where  all  that 
is  required  for  the  protection  of  the  public  is  to  see  that  proper 
security  is  given  to  make  it  certain  that  the  contract  will  be  com- 
pleted. There  the  question  of  the  limit  of  cost  is  only  material 
upon  a  determination  as  to  how  much  security  will  be  required,  or 
the  nature  of  such  security.  Where,  however,  the  money  is  to  be 
furnished  by  the  public,  whether  by  the  state  or  by  a  municipal 
corporation,  a  different  question  is  presented.  And  this  becomes 
especially  important  when  the  state  officers  or  the  municipal  cor- 
poration are  limited,  either  by  the  constitution  or  by  law,  as  to 
the  amount  of  indebtedness  that  can  be  imposed  upon  or  incurred 
by  the  authority  or  municipality  which  is  to  make  the  contract  or 
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to  be  respoDBible  for  the  cost  of  the  undertaking.  It  does  not  seem 
to  me  to  require  argument  to  show  that,  if  the  incurring  of  such  a 
liability,  or  the  making  of  such  a  contract,  will  inrolve  a  lia- 
bility of  a  municipal  corporation  largely  in  excess  of  that  which 
the  municipality  has  the  power  to  incur, — in  other  words,  if,  be- 
cause of  the  fundamental  law  of  the  state  a  contract  to  build  the 
road,  when  made  by  a  municipal  corporation,  would  be  absolutely 
void,  because  such  contract  would  impose  upon  the  municipality 
a  liability  in  excess  of  that  allowed, — ^it  is  the  duty  of  the  court 
to  refuse  its  approval  of  a  report  recommending  that  the  road 
which  would  require  the  making  of  such  a  contract  should  be  built. 
If  the  obligation  on  the  part  of  the  city  to  pay  the  amount  which 
is  to  be  paid  for  the  doing  of  the  work  is  void,  it  is  apparent  that 
the  contract  never  could  be  performed,  and  that  no  advantage 
would  result  from  the  making  of  the  contract,  either  to  the  city  or 
to  those  interested  in  having  the  public  work  completed.  A  city 
which  has  incurred  indebtedness  to  the  limit  of  the  amount  al- 
lowed by  the  constitution  is  absolutely  helpless  to  provide  means 
for  the  payment  of  any  new  obligations  imposed  upon  it,  except 
by  a  resort  to  taxation ;  and  even  this  power  of  taxation  is  limited 
by  the  same  section  of  the  constitution  which  limits  the  power  of 
municipal  corporations  to  borrow  money.  The  liability  of  the  mu- 
nicipal corporation  to  creditors,  whether  upon  binding  contracts 
and  obligations  of  the  citv.  or  upon  claims  aeainst  the  city  which 
arise  from  the  neglect  of  its  agents  in  the  performance  of  their  du- 
ties, or  whether  imposed  upon  the  city  in  any  other  manner,  still 
exists,  and  those  obligations  must  be  met,  or  the  city  itself  be- 
comes bankrupt;  and  its  whole  taxing  power  must  be  used  to  sup- 
ply the  money  necessary  to  meet  such  obligations,  imposing  upon 
all  the  property  of  the  city  burdens  appalling  to  contemplate,  and 
for  which  no  advantage  derived  from  means  of  communication  be- 
tween different  parts  of  the  city  could  possibly  be  a  compensation. 
Providing  that  the  city  had  power  to  contract,  the  construction 
of  this  railroad  would  impose  upon  the  city,  not  only  the  cost  spec- 
ified in  the  contract,  but  other  indefinite  and  uncertain  liabilities, 
the  amount  of  which  no  one  has  attempted  to  estimate,  and  which, 
it  seems  to  me,  cannot  be  ascertained  until  after  the  road  is  built 
and  in  operation.  Thus,  by  section  34  of  this  act  (chapter  4,  Laws 
1801,  as  amended  by  chapters  528,  752,  Laws  1894,  and  by  chapter 
519.  Laws  1895),  it  is  provided: 

"Such  contract  shall  further  provide  by  proper  stipulations  and  covenants 
on  the  part  of  the  said  city,  that  the  said  city  shall  secure  and  assure  to  the 
contractor,  so  long  as  the  contractor  shall  perform  the  stipulations  of  the 
coTitnict.  the  right  to  construct  and  to  operate  the  road  as  prescribed  In  the 
contract,  free  of  all  rlgbt,  claim,  or  other  interference,  whether  by  Injunction, 
suit  for  damages  or  otherwise,  on  the  part  of  any  owner,  abutting  owner, 
or  other  person." 

By  section  37  of  the  act,  amended  as  aforesaid,  it  is  provided : 

"For  the  purpose  of  providing  the  necessary  means  for  such  construction 

at  the  public  expense  of  any  such  road  or  roads,  and  the  necessary  means 

to  pay  for  lands,  property,  rights,  terms,  privileges  and  easements,  whether 

ot  owners,  abutting  owners,  or  others,  which  shall  be  acquired  by  the  city 
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for  the  purposes  of  tbe  construction  or  the  operation  of  such  road  or  roads 
as  hereinafter  provided,  and  of  meeting  the  Interest  on  the  bonds  In  this 
section  hereinafter  provided  for  accruing  thereon  prior  to  the  completion 
and  readiness  for  operation  of  the  portion  of  such  road  or  roads  for  the 
construction  of  which  such  bonds  shall  have  been  respectively  Issued,  the 
board  of  estimate  and  apportionment,  or  other  local  authority  In  said  city 
In  which  such  road  or  roads  are  to  be  constructed,  having  power  to  make 
appropriations  of  money  to  be  raised  by  taxation  therein,  from  time  to  time, 
and  as  the  same  shall  be  necessary,  and  upon  the  requisition  of  said  tward 
of  rapid  transit  commissioners,  shall  direct  the  comptroller,  or  other  chief 
financial  officer  of  said  city,  and  it  shall  thereupon  become  his  duty,  to  Issue 
the  bonds  of  said  city." 

This  liability  to  be  imposed  upon  the  city  by  the  contract  to 
be  made  by  the  rapid-transit  railroad  commissioners  is  without 
limit  as  to  amount.  Just  what  are  the  rights  of  the  owners  of 
property  abutting  upon  a  street  or  avenue,  the  fee  in  and  to  the 
Boii  underneath  the  surface  of  which  has  been  acquired  by  the  city 
of  New  York,  so  far  as  the  same  is  not  required  for  the  ordinary 
city  uses  of  gas  or  water  pipes,  or  others  of  a  like  character,  has 
never  been  finally  determined.  We  have  now  the  example  of  the 
elevated  railroad,  constructed  and  operated  in  the  city  of  New 
York  under  legislative  and  municipal  authority  for  nearly  20  years, 
which  has  been  compelled  to  pay  many  millions  of  dollars  to  abut- 
ting property  owners  for  the  easement  in  the  public  streets  ap- 
propriated by  the  construction  and  maintenance  of  the  road;  and 
still  the  amount  that  the  road  will  have  to  pay  is  not  ascer- 
tained. What  liabilities  will  be  imposed  upon  the  city  under  this 
contract,  what  injury  the  construction  and  operation  of  this  road 
will  cause  to  abutting  property,  and  what  easements  and  rights 
will  have  to  be  acquired  before  the  road  can  be  legally  construct- 
ed and  operated,  it  is  impossible  now  to  ascertain.  Yet  these 
charges  must  be  met  by  the  city;  and,  if  the  city  has  no  power 
to  borrow  money  to  pav  them,  it  must  either  realize  the  money 
necessary  from  taxation,  or  default  in  the  payment  of  its  obliga- 
tions. It  seems  to  me  clear  that,  to  justify  our  approval  of  the 
construction  of  this  road  by  the  city,  we  are  bound  to  inquire  as 
to  the  effect  of  the  imposition  upon  the  city  of  the  obligations 
which  will  be  created  by  the  execution  of  this  contract  upon  the 
general  financial  condition  of  the  city;  and,  if  there  is  any  serious 
doubt  as  to  the  power  of  the  city  to  provide  money  to  meet  the 
obligations  which  will  be  imposed  by  the  contract,  together  with 
the  money  necessary  to  i)rovide  for  the  efficient  government  of  tbe 
city,  it  is  our  duty  to  refuse  our  consent.  With  whatever  regret 
we  may  be  compelled  to  stop  an  improvement  which  is  one  ar- 
dently desired,  the  duty  imposed  upon  us  is  one  which  we  must 
perform  by  a  conscientious  exercise  of  judgment,  regardless  of  con- 
sequences. 

It  is  well  here  to  call  attention  to  the  fact  that  the  situation  has 
materially  changed  since  this  act  was  passed  by  the  legislature, 
and  since  the  people  of  the  present  city  of  New  York  voted  in  fa- 
vor of  the  construction  of  this  road  by  the  municipality.  Since 
that  time,  what  has  been  known  as  the  "Greater  New  York  Char- 
ter" has  been  passed,  creating  a  new  municipality,  upon  which 
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will  dcToIve  the  responBibility  of  providing  the  means  for  the  con- 
struction of  this  road,  and  necessary  to  meet  all  the  engagements 
imposed  npon  the  city  by  the  contract  to  be  executed  by  the  rapid- 
transit  commissioners.  By  the  charter  of  this  new  municipality, 
which  talies  effect  January  1,  1898,  there  is  created  a  greater  city, 
in  which  are  united  the  present  city  of  New  York  and  a  territory 
largely  exceeding  that  of  the  present  city.  Such  new  city  is  de- 
clared by  the  first  section  of  the  Greater  New  York  charter  to  be 
"the  successor  corporation  in  law  and  in  fact  of  all  the  municipal 
and  public  corporations  united  and  consolidated  as  aforesaid,  with 
all  their  lawful  rights  and  powers,  and  subject  to  all  their  lawful 
obligations,  without  diminution  or  enlargement  except  as  herein 
otherw^ise  specially  provided."  By  section  4  of  this  charter  it  is 
provided: 

"All  valid  and  lawful  charges  and  liabilities  now  existing  against  any  of 
the  municipal  or  public  corporations  or  xiarts  tliereo*  wiiich  by  tliis  act  are 
made  part  of  tlie  corporation  of  the  dty  of  New  York,  including  the  county 
of  Kln{:8  and  the  county  of  Richmond,  or  which  may  hereafter  arise  or  ac- 
crue against  such  municipal  and  public  corporations  or  parts  thereof,  in- 
cluding the  said  counties  of  Kings  and  Richmond,  which  but  for  this  act  would 
be  valid  and  lawful  charges  or  liabilities  against  the  same,  shall  l>e  deemed 
and  tnlipn  to  be  like  charges  against  or  liaWIitiee  of  the  said  city  of  New  York,- 
and  shall  accordingly  be  defrayed  and  answered  unto  by  It  to  the  same  extent 
and  no  further  than  the  said  several  constituent  corporations  would  have 
been  hound  If  this  act  had  not  been  passed.  All  bonds,  stocks,  contracts 
and  obligations  of  the  said  municipal  and  public  corporations,  including  the 
county  of  Kings  and  the  county  of  Richmond,  and  such  proportion  of  the 
debt  of  the  county  of  Queens  and  of  the  town  of  Hempstead  as  shall  be  as- 
certained as  hereinafter  prescribed,  which  now  exist  as  legal  obligations, 
shall  be  deemed  like  obligations  of  the  city  of  New  York,  and  all  such  obliga- 
tions as  are  nntborized  or  required  to  be  hereafter  issued  or  entered  into, 
sboll  be  issued  or  entered  Into  by  and  In  the  name  of  the  corporation  of  the 
city  of  New  York." 

By  section  6,  of  the  said  charter  it  is  provided: 

"All  the  valid  debts  of  the  municipal  and  public  corporations  mentioned  In 
the  first  section  of  this  act,  including  the  county  of  Kings  and  the  county  of 
Richmond,  and  the  proportion  of  the  debt  of  the  county  of  Queens  and  of  the 
town  of  Hempstead  aforesaid,  and  the  valid  debts  of  the  towns,  Incorporated 
villages  and  school  districts  united  and  consolidated  with  the  corporation 
heretofore  known  as  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  into  the  city  of  New  York,  as  well  as  the  debts  of  the  latter  cor- 
poration, shall  be  the  common  debt  of  the  city  of  New  York  as  hereby  con- 
stituted. *  *  *  It  being  the  Intent  hereof  that  the  obligations  and  liabili- 
ties of  the  city  of  New  York  as  the  successor  of  municipalities  and  public 
corporations  consolidated  into  It  shall  be  the  same  as  and  not  otherwise  or 
greater  than  the  respective  obligations  and  liabilities  of  the  several  constlt- 
aent  corporations,  and  that  the  city  of  New  York  shall  succeed  to  all  of 
their  rights  as  well  as  to  their  obligations  and  liabilities  In  respect  thereof, 
except  as  herein  otherwise  specially  provided." 

And  by  section  8  of  the  act  it  is  provided: 

"In  consideration  of  the  foregoing  provisions,  whereby  the  city  of  New 
Tork  as  hereby  constituted,  assumes  as  aforesaid  the  valid  debts,  obligations 
and  liabilities  of  the  municipal  and  public  corporations,  Including  the  coun- 
ties, towns,  incorporated  villages  and  school  districts  as  aforesaid,  and  to 
carry  out  the  scheme  and  purpose  of  this  act,  all  of  the  public  buildings,  lustl- 
tntions,  public  parks,  water  works,  and  property  of  every  character  and 
description,  whether  of  a  public  or  private  nature,  heretofore  owned  and 
controlled  by  any  of  the  said  municipal  and  public  corporations  or  parts 
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thereof,  hereby  consolidated  Into  the  city  of  New  York,  Including  any  and 
all  such  property  owned  by  the  county  of  New  York,  the  county  of  Kinss 
and  the  county  of  Richmond,  wherever  situated,  and  by  the  county  of  Queens 
situated  In  that  portion  thereof  which  Is  Included  within  the  limits  of  the 
city  of  New  York  as  constituted  by  this  act,  and  all  the  rlgbts,  title  and 
Interest  of  the  said  municipal  and  public  corporations  and  counties  as  afore- 
said, or  any  of  them.  In  and  to  such  property,  are  hereby  vested  In  the  city 
of  New  York  and  divested  out  of  the  said  corporations  and  counties,  and 
the  i)ower  of  said  municipal  and  public  corjKjratlons  of  the  said  counties  of 
New  York,  Kings  and  Richmond  to  become  Indebted,  shall  cease  upon  the 
consummation  and  taking  effect  of  the  consolidation  herein  provided  for." 

We  have,  therefore,  on  the  Ist  day  of  January,  1898,  a  public  mu- 
nicipal corporation  to  come  into  existence,  upon  which  is  imposed 
the  liability  of  all  indebtedness  and  obligations  of  the  various  coun- 
ties, municipalities,  towns,  and  villages  of  the  territory  therein  in- 
corporated; and  in  consideration  of  the  imposition  of  thes^ liabilities 
upon  the  new  municipal  corporation  the  right  of  the  people  in  the 
various  portions  embraced  within  the  limits  to  conduct  their  own 
affairs,  and  to  dispose  of  the  property  of  the  corporations  formerly 
existing,  is  taken  away,  and  vested  in  the  new  municipal  corporation. 
So  far  as  this  new  municipal  corporation  is  affected,  this  act  imposes 
upon  it  the  obligations  and  indebtedness  of  these  various  existing 
corporations  and  municipalities;  and  the  liability  of  the  new  city  for 
any  contract  or  obligation  made  by  either  of  the  cities  or  municipal 
or  other  corporations  embraced  within  the  territory  of  the  greater 
cit}-  must  be  limited  by  the  power  of  this  greater  city  to  assume  such 
obligations,  or  by  the  power  of  the  legislature  to  impose  them  upon 
the  new  city  on  the  1st  day  of  January,  1898,  when  this  consolidation 
goes  into  effect.  The  people  of  the  state  have  expressly  limited  the 
right  of  municipal  corporations  to  incur  indebtedness,  as  they  have 
limited  the  right  of  the  legislature  to  impose  indebtedness  upon  them. 
"No  county  or  city  shall  be  allowed  to  become  indebted  for  any  pur- 
pose or  in  any  manner  to  an  amount  which,  including  existing  indebt- 
edness, shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the 
real  estate  of  such  county  or  city  subject  to  taxation."  Const.  arL  8, 
§  10.  It  is  difficult  to  conceive  of  a  more  absolute  prohibition  of 
Indebtedness  above  the  limit  named  than  is  provided  for  by  this  sec- 
tion of  the  constitution.  No  city  or  county  is  to  be  allowed  to  be- 
come indebted  for  any  purpose,  or  in  any  manner,  to  an  amount  which, 
including  existing  indebtedness,  shall  exceed  10  per  cent,  of  the  as- 
sessed valuation  of  the  real  estate  of  such  county  or  city  subject  to 
taxation;  and  all  indebtedness  in  excess  of  such  limitation,  except  as 
it  existed  at  the  time  of  the  adoption  of  that  provision,  "shall  be  abso- 
lutely void."  Thus  neither  the  legislature  nor  the  officers  of  the 
municipal  corporation,  nor  the  people  residing  in  such  county  or 
municipal  corporation,  in  their  corporate  capacity,  could  make  any 
obligation  or  incur  any  indebtedness  that  could  be  binding  upon  the 
municipal  corporation,  when  such  obligation  carried  the  total  indebt- 
edness of  the  city  above  the  limit  imposed;  and  the  only  exception 
recognized  by  the  section  is  that  it  shall  not  be  construed  to  prevent 
the  issuing  of  certificates  of  indebtedness  or  revenue  bonds  issued 
in  anticipation  of  the  collection  of  taxes  for  amounts  actually  con- 
tained or  to  be  contained  in  the  taxes  for  the  year  when  such  certifi- 
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cates  or  revenne  bonds  are  issued,  and  payable  out  of  such  taxes,  nor 
to  prevent  the  issue  of  bonds  to  provide  for  the  supply  of  water.  In 
order,  however,  that  there  should  be  no  evasion  of  the  prohibition  by 
ttie  issuance  of  such  certificates  in  anticipation  of  taxes  or  obligations 
for  a  water  supfdy,  it  was  provided  that  aU  such  certificates  and  in- 
debtedness not  retired  within  five  years  after  their  date  of  issue, 
bonds  issued  to  provide  for  the  supjdy  of  water,  and  any  indebtedness 
incurred  by  any  portion  or  part  of  a  city,  should  be  included  in  ascer- 
taining the  power  of  the  city  to  become  otherwise  indebted.  Thus, 
ander  the  express  provisions  of  this  article,  when  this  charter  takes 
effect,  all  certificates  of  indebtedness  issued  in  anticipation  of  the 
payment  of  taxes  which  have  not  been  retired  within  five  years  after 
their  date,  and  any  debt  incurred  by  any  portion  of  the  greater  city 
to  provide  for  a  supply  of  water,  and  any  debt  incurred  by  any  portion 
or  part  of  the  city  for  any  purpose,  shall  be  included  in  ascertaining 
the  power  of  the  new  city  to  become  otherwise  indebted.  What  is 
meant  by  the  term  "indebtedness"  as  contained  in  this  provision  of 
the  constitution?  "Ordinarily,  it  imports  a  sum  of  money  arising 
apon  a  contract  express  or  implied.  In  its  more  general  sense,  it  is 
defined  to  be  that  which  is  due  from  one  person  to  another,  whether 
money,  goods,  or  services;  that  which  one  person  is  bound  to  pay 
or  perform  to  another.'*  6  Am.  &  Eng.  Enc.  Law,  143.  In  constru- 
ing the  meaning  to  be  given  to  such  a  term  as  "indebtedness"  in  the 
constitution,  we  must  consider  the  object  sought  to  be  attained  by 
this  provision  of  the  constitution  under  consideration.  "The  mis- 
chief to  be  prevented  was  the  creation  of  an  excessive  debt  for  local 
improvements,  or  public  works,  or  the  loaning  of  municipal  credit, 
80  payable  that  the  burden  should  not  fall  upon  those  who  contracted 
the  obligations,  or  on  their  revenues,  but  on  posterity."  Bank  v. 
Grace,  102  N.  Y.  318, 7  N.  E.  1(>2.  Here  we  have  a  provision  for  the  pur- 
pose of  preventing  either  a  municipal  corporation  or  the  legislature 
from  incurring  indebtedness  beyond  a  certain  limit.  Is  it  not  clear 
that  such  provision  could  only  be  effectual  by  construing  the  term 
-indebtedness"  to  mean  any  obligation  or  liability  required  to  be  dis- 
charged by  the  payment  of  a  sum  of  mwiey?  This  word  "indebted- 
ness" has  received  its  construction  by  the  supreme  court  of  the  United 
States  in  the  case  of  Litchfield  v.  Ballou,  114  U.  S.  190,  5  Sup.  Ct 
820.  It  seems  that  in  the  constitution  of  the  state  of  Illinois  (article 
9,  §  12),  there  is  a  provision  that  "no  county,  city,  township,  school 
district  or  other  municipal  corporation,  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  an  amount,  including 
existing  indebtedness,  in  the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein";  the  language  being  al- 
most identical  with  that  in  use  in  the  constitution  of  this  state  now 
onder  consideration.  The  supreme  court  of  the  United  States,  in 
construing  this  provision,  says: 

"It  (the  city]  shall  not  become  Indebted;  shall  not  incur  any  pecuniary  lia- 
bility. It  shall  not  do  this  in  any  manner,— neither  by  bonds,  nor  notes,  nor 
by  express  or  Implied  promisee.  Nor  shall  it  be  done  for  any  purpose,  no 
nmtier  how  nrKent,  how  useful,  how  unanimous  the  wish.  There  stands  the 
(Xistlnx  indebtedness  to  a  given  amount  in  relation  to  the  sources  of  payment 
u  an  impasBable  obstacle  to  the  creation  of  any  further  debt  in  any  manner. 
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or  for  anj  porpose  whaterer.  If  this  prohibition  Is  worth  anything,  It  !b  as 
efTectual  against  the  Implied  as  the  express  promise,  and  Is  as  binding  In 
a  court  of  chancery  as  a  court  of  law." 

In  the  case  of  Berlin  Iron  Bridge  Co.  ▼.  City  of  Scin  Antonio,  62 
Fed.  882,  the  same  construction  was  given  to  the  provision  of  the 
constitution  of  the  state  of  Texas,  and  it  was  held  that  a  contract  to 
build  a  bridge,  made  by  a  city,  by  which  the  defendant  obligated  itself 
to  pay  a  sum  of  money  for  the  building  of  such  bridge,  created  a  debt, 
and  that  such  contract  was  not  binding  upon  the  city,  being  prohibit- 
ed by  the  constitution  of  the  state  of  Texas,  which  provided  that  no 
debt  shall  ever  at  any  time  be  created  by  any  city,  except  upon  certain 
conditions,  which  were  not  complied  with  in  the  execution  of  the 
contract  in  question. 

The  same  question  was  presented  again  in  the  supreme  court  of  the 
United  States  in  the  case  of  Lake  Co.  v.  Rollins,  130  U.  S.  662,  9  Sup. 
Ct.  651.  There  it  was  held  that  a  prohibition  contained  in  the  con- 
stitution, whereby  no  county  should  contract  any  debt  by  loan,  in 
•any  form,  except  for  certain  purposes,  was  in  fact  a  limitation  upon 
the  power  of  the  county  to  contract  any  and  all  indebtedness.  And 
the  same  principle  has  been  applied  in  construing  the  provisions  of 
the  constitution  of  the  state  of  Illinois  (see  City  of  Springfield  v.  Ed- 
wards, 84  ni.  626;  Prince  v.  City  of  Quincy,  105  Dl.  138,  215;  Id.,  128 
ni.  443,  21  N.  E.  768;  Culbertson  v.  City  of  Fulton,  127  Dl.  30, 18  N.  E. 
781),  and  also  by  the  supreme  court  of  Iowa  in  the  case  of  Grant  v.  City 
of  Davenport,  36  Iowa,  396,  and  City  of  Council  Bluffs  v.  Stewart,  51 
Iowa,  385, 1  N.  W.  628. 

In  the  case  of  Leggett  v.  Bank,  24  N.  Y.  284,  it  was  held  that  the 
words  "debt  due"  included  the  contingent  obligation  of  an  indorser 
of  a  promissory  npte  held  by  a  bank,  although  the  note  itself  was 
not  due,  and  the  liability  of  the  indorser  was  only  contingent  upon 
the  failure  of  the  maker  of  the  note  to  pay  it.  The  court  was  unani- 
mously of  the  opinion  that  the  words  "debt  due"  would  include  an 
obligation  that  existed,  although  it  was  contingent,  and  not  payable 
until  a  future  time.  Judge  Story,  in  the  case  of  Carver  v.  Manufac- 
turing Co.,  2  Story,  450,  Fed.  Cas.  No.  2,485,  says: 

"It  seems  clear  that  In  common  parlance,  as  well  as  In  law,  the  term  [In- 
debtedness] Is,  In  an  enlarged  sense,  sometimes  used  to  denote  any  kind  of  a 
Just  demand." 

In  Smith  v.  City  of  Newburgh,  77  N.  Y.  132,  a  statute  (Laws  1867, 
c.  88,  §  5)  was  under  consideration  which  gave  certain  power  to  the 
water  commissioners  of  the  city  of  Newburgh  to  acquire  water  for  a 
water  supply,  but  provided  that,  if  the  said  commissioners  "at  any 
time  deem  that  the  interests  of  said  city  call  for  and  require  the  ex- 
penditure of  money  exceeding  the  sum  of  ten  thousand  dollars,  in 
enlarging,  altering  and  improving  the  water  works  of  said  city,  or  for 
any  of  the  purposes  of  this  act,  before  any  such  enlargement  or  im- 
provement shall  be  entered  upon,  or  any  contract  or  purchase  relat- 
ing thereto  shall  be  made,"  the  same  should  be  afQrmed  at  a  special 
election,  to  be  held  in  the  manner  provided  for  by  the  act  in  question. 
The  water  commissioners  of  the  city  of  Newburgh  leased  a  parcel  of 
land  for  a  term  of  20  years  at  an  annual  rent  of  $1,500  for  the  first  10 
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years,  and  |2,100  for  the  next  10  years,  payable  semiannually,  with 
the  privilege  <rf  the  city  to  purchase  the  property  at  |30,000  at  any 
time  during  the  term.  It  was  held  that  the  lease  was  void,  as  the 
obligation  exceeded  the  sum  of  $10,000,  and  was  not  authorized  by 
the  vote  of  the  taxpayers  provided  for  by  the  statute.  Miller,  J.,  in 
delivering  the  opinion  of  the  court,  says: 

"The  rents  In  all  would  amount  to  $36,000;  the  purchase  price,  if  made 
at  any  time  during  the  term,  to  $30,000;  so  that  in  no  contingency  was  a  less 
sum  than  $10,000  to  be  paid  by  the  city.  That  the  rent  was  distributed  for 
ft  long  period  of  time,  and'to  be  paid  semiannually,  did  not  lessen  the  amount 
The  whole  liability  was  incurred  upon  the  execution  of  the  lease,  and  the 
common  council  undertook  to  bind  the  city  for  an  amount  exceeding  $10,000, 
In  direct  violation  of  section  5,  last  cited." 

It  was  further  held  that  no  subsequent  ratification  of  an  illegal  act 
can  bind  a  corporate  municipality  where  a  contract  is  unlawful  when 
it  is  made,  and  that  no  subsequent  act  could  make  the  contract  effec- 
tnaL 

Would  the  city  of  New  York,  upon  ececuting  this  contract  to  pay 
$35,000,000  at  various  times  within  five  years  from  the  date  of  the 
contract,  become  indebted  for  any  purpose  or  in  any  manner?  I  think 
it  dear  that  it  would.  The  indebtedness  would  not  be  immediately 
payable.  It  might  be  a  liability  which  would  be  contingent  upon  the 
contractor's  complying  with  his  contract;  but  it  is  clear  that  it  would 
be  an  obligation  upon  the  city  on  the  date  when  the  contract  was 
executed,  payable,  it  is  true,  at  certain  specified  times  in  the  future, 
bat  still  an  existing  obligation  of  the  city  to  pay  that  sum  upon  the 
contractor's  completing  the  work  as  called  for  by  the  contract.  And 
is  not  such  a  liability  or  obligation  to  pay  just  as  much  an  indebted- 
ness as  if  evidenced  by  a  bond  payable  20  years  from  date?  This 
provision  of  the  constitution  would  be  of  no  effect  in  limiting  the 
power  of  a  city  to  incur  indebtedness,  unless  this  meaning  were 
given  to  the  word  "indebtedness."  I  think,  therefore,  that  no  contract 
can  be  made,  or  obligation  entered  into,  or  liability  incurred,  by  any 
municipal  corporaticm  in  this  state,  calling  for  the  payment  of  a  sum 
of  money  which,  with  existing  debts,  obligations,  or  liabilities  of 
every  kind  and  description,  will  impose  upon  the  municipal  corpora- 
tion an  obligation  to  pay,  either  at  present  or  in  the  future,  an  aggre- 
gate sum  of  money  exceeding  10  per  cent,  of  the  assessed  valuation 
of  the  real  estate  subject  to  taxation  embraced  within  the  limits  of 
such  municipal  corporation  at  the  time  the  contract  or  obligation  is 
made  or  assumed;  and  that  the  new  city  of  New  York  will  have  no 
power  to  make  any  contract  or  obligation  which  will  or  can  increase 
its  debt  above  this  limit. 

As  before  stated,  the  obligation  upon  the  city  of  New  York,  under 
the  contract  that  these  rapid-transit  commissioners  must  make  to 
baOd  this  railroad,  is,  to  some  extent,  most  indefinite.  It  will  have 
to  pay  the  amount  provided  for  in  the  contract  for  the  building  of  the 
road.  What  that  amount  will  be  no  one  can  tell  until  the  contracts 
are  made.  We  have  the  opinion  of  the  engineers,  which  is  confirmed 
by  that  of  the  commissioners,  that  the  railroad  can  be  built  for  $35,- 
000,000.  But  whether  contractors  can  be  found  to  build  it  for  that 
amount  does  not  appear.     Assuming,  however,  that  a  contractor  can 
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be  foand  who  will  build  tlie  road  for  that  amount,  the  obligationa  to 
be  impoeed  upon  the  city  of  New  Yorlc  are  not  confined  to  the  specific 
amount  to  be  paid  to  the  contractor,  but,  in  addition,  the  city  is  to  be 
compelled  to  acquire  all  real  estate  that  the  board  of  rapid-transit 
commissioners  shall  determine  to  be  necessary  for  the  purpose  of  con- 
structing or  operating  the  road,  'including  necessary  stations  and 
station  approaches,  or  for  the  purpose  of  operating  or  securing  the 
operation  of  the  same  free  of  interference  and  right  of  interference, 
and  of  action  and  right  of  action  for  damages  or  otherwise,  whether 
by  absolute  owners  or  others,  or  to  provide,  lay,  or  maintain  conduits, 
pipes,  ways,  or  other  means  for  the  transmission  of  electricity,  steam, 
water,  air,  or  other  source  or  means  of  power,  or  of  signals  or  messages 
necessary  or  convenient  for  or  in  the  construction  or  operation  of 
such  road,  or  for  the  transportation  of  materials  necessary  for  such 
construction  or  operation,  or  to  provide  a  temporary  or  permanent 
way  or  course  for  any  such  conduit,  pipe,  or  other  means  or  source 
of  transportation."  Laws  18!34,  c.  752,  as  amended  by  Laws  1895,  c. 
510,  §§  15,  18,  20.  And,  in  aduition  to  the  amount  necessary  to  ac- 
quire such  land,  the  city  is  at  all  times  to  guaranty  the  contractor  free 
from  any  obligation  by  unauthorized  suit  for  damage,  or  otherwise,  on 
the  part  of  any  owner  or  abutting  owner  or  other  person  that  would 
prevent  him  from  operating  the  said  road  as  constructed  under  the 
contract.  The  amount  of  this  contingent  liability  imposed  upon  the 
city,  in  addition  to  the  amount  required  to  be  paid  for  the  constrac- 
tion  of  the  road,  is  incapable  of  being  definitely  ascertained,  and  no 
reasonable  estimate  can  be  made  as  to  its  amount.  But  the  city  will 
be  required  to  pay  therefor.  Laws  1895.  c.  519,  §  20.  Accepting, 
therefore,  the  report  of  the  commissioners  that  the  road  as  proposed, 
and  of  which  our  approval  is  asked,  can  be  built  for  the  sum  of  $35,000,- 
000,  there  will  be  imposed  upon  the  city,  in  addition,  the  amount 
that  will  be  needed  for  stations  and  other  real  estate  acquired  in  fee, 
and  also  the  amount  necessary  to  acquire  the  easements  of  those 
whose  property  will  be  injured  by  the  construction  and  operation  or 
maintenance  of  the  road;  and  upon  the  execution  of  the  contract  these 
various  sums  will  become  an  eiistins:  indebtedness  of  the  city  and 
county  of  New  York,  and  as  such  will  be  imposed  upon  the  new  cor- 
poration to  come  into  being  upon  the  1st  day  of  January,  1898. 

The  question  then  comes,  would  such  an  indebtedness,  taken 
with  the  indebtedness  which  must  be  assumed  by  the  said  new 
municipal  corporation,  be  in  excess  of  that  for  which  such  new 
corporation  can  become  indebted,  under  the  provisions  of  the  con- 
stitution before  cited?  In  discussing  the  amount  of  the  indebted- 
ness which  under  the  new  charter  will  be  imposed  upon  the  new 
city  of  New  York,  we  must  bear  in  mind  that  it  is  impossible  to 
ascertain  the  full  amount  of  the  obligations  of  the  various  mu- 
nicipal corporations,  counties,  and  other  political  subdivisions  in- 
cluded within  the  territory  which  will  constitute  the  new  city. 
There  is  nothing  before  us  to  show  what  obligations  or  liabilitioa, 
absolute  or  contingent,  have  been  incurred  by  these  various  ma- 
nicipalitles  and  corporations.  There  was  before  the  commission- 
ers evidence  as  to   certain  existing  obligations  and   liabilities. 
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which,  nnder  the  provisions  of  the  new  charter  would  become  ob- 
ligations or  indebtedness  of  the  new  city;  but  it  is  clear  that  there 
are  obligations  and  liabilities  other  than  those  specified.  It  is  also 
clear  that  the  prohibition  of  the  constitution  against  indebtedness 
is  entirely  irrespective  of  the  resources  of  the  municipality  to  pay 
BQch  indebtedness.  An  amount  of  money  which  a  municipal  cor- 
poration is  bound  to  pay  is  not  any  the  less  an  indebtedness  be- 
cause it  is  to  be  paid  in  return  for  property  to  be  transferred  or 
acquired  by  the  corporation  which  will  produce  a  revenue  for  the 
corporation.  There  can  be  no  doubt  that  the  city  of  New  York, 
with  its  sinking  fund  for  the  payment  of  principal  and  interest  of 
its  debts,  and  its  power  of  taxation,  will  be  able  to  pay,  as  they 
become  dne,  all  of  its  obligations  or  indebtedness.  But  a  debt 
that  a  corporation  or  an  individual  is  bound  to  pay  is  no  less  a 
debt  or  obligation  because  such  person  or  corporation  has  the 
means  to  pay  the  debt  when  it  becomes  due;  and,  where  a  munic- 
ipal corporation  is  prohibited  from  incurring  a  debt,  it  is  as  much 
prohibited  from  incurring  one  which  it  can  pay  as  one  which  it 
cannot  pay.  The  constitution  says  that  the  city  of  New  York  shall 
not  be  allowed  to  incur  any  indebtedness  exceeding  the  limit  fixed, 
and  that  any  indebtedness,  exceeding  that  limit,  assumed  or  at- 
tempted to  be  imposed  upon  such  corporation,  shall  be  absolutely 
void.  It  is  not  at  all  material,  as  to  the  power  of  a  corporation 
to  enter  into  a  contract  by  which  it  obligates  itself  in  the  future 
to  pay  a  sum  of  money,  to  show  that  in  the  future,  relying  upon 
the  growth  of  the  city  and  the  increase  in  the  value  of  assessments, 
when  that  sum  of  money  becomes  due  the  limit  will  be  so  raised 
that  it  would  then  be  able  to  incur  the  indebtedness.  The  prohi- 
bition applies  to  the  present  time,  and  prevents  the  creation  of 
an  obligation  to  pay  in  the  future  a  sum  of  money,  when,  by  such 
an  obligation,  the  total  amount  of  its  indebtedness  exceeds  10  per 
cent,  of  the  assessed  valuation  of  the  real  estate  included  within 
the  corporate  limits  subject  to  taxation  at  the  time  when  the  in- 
debtedness was  sought  to  be  incurred.  The  opinion  of  the  comp- 
troller and  the  finding  of  the  commission  that  within  the  next  few 
years  the  present  city  of  New  York  would,  if  it  continued  to  ex- 
ist, be  able  to  incur  an  indebtedness  of  |135,000,000  without  ex- 
ceeding the  constitutional  limit,  are  no  answer  to  the  objection  that 
by  the  last  assessment  of  property  subject  to  taxation  within  the 
city  the  proposed  contract  would  increase  the  indebtedness  above 
10  per  cent,  of  such  assessed  value  of  taxable  property.  Nor  are 
we  justified  in  eliminating  all  present  contracts  and  obligations  of 
these  municipalities  which  have  been  entered  into,  and  which  will 
call  for  the  payment  of  large  sums  of  money  for  public  improve- 
ments now  under  way.  Such  contracts  and  obligations  are  pres- 
ent liabilities  of  the  city  payable  in  the  future,  and  constitute  in- 
debtedness of  the  city  as  much  as  this  present  contract  would  be 
an  indebtedness  if  it  were  executed.  What  we  must  do  is  to  as- 
certain what  the  indebtedness  of  the  new  city  of  New  York  will 
be  on  January  1,  1898,  and  then  determine  whether  or  not  this  pro- 
posed increase  of  indebtedness  will  be  valid  within  the  constito^ 
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tional  prohibition;  and,  unless  we  can  see  that  such  a  contract 
would  not  increase  the  debt  to  such  an  extent  as  to  bring  the  total 
debt  of  the  city  in  excess  of  the  requirements  of  the  constitution, 
I  think  it  is  our  duty  to  say  that  this  road  should  not  now  be  built. 
The  consolidated  stock  and  certificates  of  indebtedness  of  the 
present  city  of  New  York,  deducting  the  certificates  of  indebted- 
ness Issued  in  anticipation  of  taxes,  and  the  gross  amount  of  the 
obligations  of  the  city  held  by  the  sinking  fund,  the  net  funded 
debt  on  August  31,  1897,  appears  to  have  been  f  130,412,895.  In 
addition  to  that,  it  appears  from  the  testimony  of  the  comptroller 
that  balances  due  or  to  grow  due  upon  contracts  for  public  im- 
provements made  by  the  city  of  New  York  unpaid  on  August  31, 
1897,  amount  in  the  aggregate  to  the  sum  of  $20,185,675.80.  There 
must  be  further  added  to  the  obligations  of  the  city  the  amount 
which  the  city  will  be  compelled  to  pay  for  a  large  amount  of  real 
estate  taken  by  the  city,  most  of  which  has  actually  been  taken 
possession  of,  and  the  value  of  which  is  now  being  determined. 
The  evidence  as  to  the  value  of  this  property  is,  of  course,  indefi- 
nite, and  the  actual  amount  that  the  city  will  be  required  to  pay 
is  not  easily  to  be  ascertained.  The  commissioners,  in  their  re- 
port, estimate  the  amount  to  be  f  10,000,000,  but  it  would  seem  that 
the  amount  which  the  city  will  have  to  pay  will  be  much  larger 
than  that,  and  will  undoubtedly  exceed  $20,000,000.  We  have  thus 
for  these  three  items  an  aggregate  city  debt  of  about  $170,000,000. 
It  appears,  however,  that  the  city  has  on  hand,  as  the  proceeds  of 
bonds  sold,  and  which  it  is  claimed  is  included  in  the  amount  stat- 
ed as  due  on  account  of  these  contracts  and  this  obligation  for 
lands  taken  by  the  city,  and  also  in  the  amount  of  the  funded  debt, 
the  sum  of  $9,901,763.49.  Assuming  that  this  should  be  deducted 
from  the  aggregate  amount  of  indebtedness  shown,  there  is  a  total 
indebtedness  of  $160,095,808.31.  In  addition  to  this  total  exist- 
ing debt,  which  is  clearly  a  present  existing  liability  of  the  city, 
as  appears  from  the  testimony  of  the  comptroller,  there  are  bonds 
and  stocks  of  the  city  which  had  been  authorized  by  the  board  of 
apportionment  and  other  city  authorities,  and  on  August  31,  1897, 
he  was  required  to  sell  an  aggregate  of  $16,038,792.50.  How  far 
these  bonds  have  been  issued  does  not  appear.  Under  the  law  as 
it  then  stood,  however,  these  bonds  or  obligations  were  required  to 
be  issued,  and  the  proceeds  applied  to  the  purposes  specified,  and 
the  comptroller  could  be  compelled  by  judicial  proceeding  to  sell 
such  obligations  for  the  purposes  specified;  and  from  a  descrip- 
tion of  the  objects  for  which  the  bonds  were  to  be  issued  it  seems 
that  a  large  portion,  if  not  all,  of  this  sum  is  required  to  meet 
actual  existing  obligations  of  the  city,  which  will  have  to  be  met 
by  money  procured  in  some  way  by  the  city.  It  also  appears  that 
there  are  other  liabilities  for  the  opening  of  streets,  proceedings  to 
acquire  the  title  to  which  are  now  pending,  liabilities  of  the  city 
upon  claims  made  against  it  for  damaeres  sustained  in  consequence 
of  the  closing  of  streets,  and  other  like  claims,  which  aggregate 
several  millions  of  dollars.  Leaving  out  of  consideration,  how- 
ever, these  liabilities  of  the  city,  which  are  somewhat  indefinite, 
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and  the  amount  of  which  it  is  impossible  to  fix,  we  have,  as  before 
stated,  upon  the  three  items  of  indebtedness  specified,  after  de- 
ducting the  amount  of  money  held  by  the  city,  realized  from  the 
sale  of  bonds,  which  is  included  in  the  indebtedness,  and  which 
will  be  applicable  to  the  payment  of  the  amount  due  upon  the  con- 
tract or  other  obligations  specified,  a  total  net  debt  of  the  city  of 
New  York  of  $160,695,306.31.  Ten  per  cent,  of  the  assessed  val- 
uation of  the  real  estate  of  the  present  city  subject  to  taxation  is 
;J187,708,679.  Deducting  the  total  debts  as  above  indicated  of 
$160,695,306.31,  shows  that  the  present  city  has  no  power  to  in- 
cur an  indebtedness  in  excess  of  f  27,000,000;  and  that  is  without 
considering  any  of  the  liabilities  above  specified,  the  amount  of 
which  cannot  be  accurately  determined  from  the  evidence  before 
us,  but  which  evidently  imposes  upon  the  city  liability  for  a  large 
amount. 

As  before  stated,  we  are  not  now  concerned  with  the  amount  of 
property  which  the  city  has  wherewith  to  pay  its  indebtedness,  or 
the  money  it  will  receive  which  is  applicable  to  that  purpose.  In- 
debtedness has  no  relation  to  the  assets  of  the  debtor.  A  debtor's 
assets  have  relation  to  his  solvency  or  ability  to  pay  his  debts; 
but,  no  matter  what  the  assets  of  a  municipal  corporation  may  be, 
no  matter  what  its  resources,  the  value  of  its  property,  or  the 
amount  on  hand  applicable  to  the  payment  of  the  indebtedness, 
its  indebtedness  is  what  it  owes, — what  it  can  be  compelled  to  pay 
to  creditors;  and,  when  a  municipal  corporation  is  restricted  by 
law  as  to  the  amount  of  debts  which  it  may  incur,  that  restriction 
is  not  affected  by  the  fact  that  it  has  or  will  have  assets  sufiQcient 
to  pay  its  debts.  The  constitution  declares  any  indebtedness  in- 
curred in  excess  of  the  limit  imposed  by  law  absolutely  void,  no 
matter  what  the  financial  condition  of  the  city,  no  matter  what  its 
resources,  no  matter  what  its  power  of  payment. 

It  is  hardly  necessary  to  discuss  the  claim  by  the  counsel  for 
the  commissioners  that,  if  the  city  found  itself  without  means  to 
pay  for  this  rapid-transit  road,  it  can  sell  its  parks  and  school 
houses,  police-station  houses,  and  property  used  for  its  fire  depart- 
ment; for,  even  assuming  that  it  would  be  for  the  advantage  of 
the  city  to  destroy  the  public  parks,  abandon  the  police  and  fire  de- 
partments, and  its  system  of  free  education,  it  is  by  law  required 
to  provide  this  machinery  for  the  government  of  the  city,  and  these 
parks  and  schools  for  the  well-being  of  its  inhabitants. 

We  have  now  considered  the  amount  of  the  debts  of  the  present 
city  of  New  York,  and  have  seen  that,  assuming  that  the  report 
of  the  commissioners  is  correct  as  to  the  cost  of  this  proposed  road, 
an  indebtedness  for  such  cost  would  exceed  the  present  power  of 
the  city  to  incur  indebtedness.  Turning  to  the  condition  of  af- 
fairs upon  the  consolidation  which  will  take  place  upon  the  Ist 
of  January,  1898,  it  appears  that  the  amount  of  indebtedness  which 
the  new  city  can  incur  will  be  considerably  less  than  the  amount 
which  the  present  city  of  New  York  can  become  indebted  for.  It 
is  impossible  to  ascertain  from  the  evidence  before  the  commis- 
sioners jQst  what  the  indebtedness  of  the  new  city  will  be.    It  is 
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conceded,  however,  that  the  city  of  Brooklyn  has  reached  the  limit, 
and  has  no  power  to  incur  any  additional  indebtedness.  In  addi- 
tion to  this,  the  debt  of  the  county  of  Kings,  which  exceeds  f  14,- 
000,000,  becomes  a  part  of  the  indebtedness  of  the  new  city,  and 
all  the  debts  of  Kichmond  county,  and  the  various  towns  and  vil- 
lages in  that  county,  a  portion  of  the  debt  of  Queens  county,  and 
the  debts  of  the  various  municipalities,  towns,  and  villages  in 
Queens  county  embraced  within  the  new  city  of  New  York,  are 
to  be  assumed  by  the  new  city.  Considering  the  funded  debt  of 
the  territory  embraced  within  the  new  city  of  New  York,  without 
counting  the  other  liabilities  of  the  counties,  cities,  towns,  and  vil- 
lages, we  then  find  that  the  total  assessed  valuation  of  real  prop- 
erty within  that  limit  subject  to  taxation  amounts  in  the  aggre- 
gate to  1244,814,979.  The  funded  debt  of  the  city  of  New  York  is 
f  130,412,895;  the  funded  debt  of  the  city  of  Brooklyn  is  $56,965,- 
593;  the  funded  debt  of  the  county  of  Kings  and  towns  annexed 
to  Brooklyn  is  f  18,701,508;  the  debt  of  the  county  of  Richmond 
and  of  the  towns  and  villages  therein  is  $3,082,660;  and  the  debt 
of  the  county  of  Queens  and  of  the  cities  and  towns  therein  an- 
nexed aggregates  $11,328,754, — making  a  total  aggregate  of  $220,- 
491,410.  This  amount  deducted  from  that  for  which  the  new  city 
of  New  York  can  become  indebted,  leaves  a  balance  of  $24,323,569 ; 
and  this  balance,  as  above  stated,  is  without  considering  any  of 
the  liabilities  upon  contracts  executed  before  January  1,  1898,  and 
for  property  taken  for  public  use,  and  allowing  nothing  for  any 
of  the  various  claims  that  have  been  made  against  the  several  cities 
and  municipalities  within  the  greater  city  of  New  Yorki  The 
amount  of  l^al  liability  of  the  present  city  of  New  York,  outside 
of  its  funded  debt,  is  much  more  than  this  amount  It  is  clear 
that,  in  addition  to  the  present  indebtedness  of  the  existing  coun- 
ties and  municipal  corporations  of  the  amount  called  for  by  such  a 
contract  as  is  contemplated  for  the  building  of  this  road,  would 
make  the  obligation  of  the  Greater  New  York  far  in  excess  of  the 
amount  of  indebtedness  which  the  legislature  could  impose  upon 
the  new  city  under  the  provisions  of  the  constitution  before  cited. 
By  the  Greater  New  York  charter  a  new  municipal  corporation  is 
created,  and  by  the  act  creating  it  a  liability  is  imposed  upon  the 
corporation  thus  created.  It  seems  clear  that  any  act  of  the  leg- 
islature imposing  upon  such  new  municipality  an  indebtedness  in 
excess  of  10  per  cent,  of  the  value  of  real  property  as  assessed  for 
taxation  within  the  boundaries  of  the  new  city  would  be  abso- 
lutely void,  and  would  impose  no  obligation  or  liability  upon  the 
new  city.  By  the  act  itself  the  old  municipalities  are  destroyed. 
Their  officers  have  either  ceased  to  be  officers  in  consequence  of  the 
expiration  of  their  terms,  or  are,  by  the  new  charter,  legislated  out 
of  office;  and  no  representatives  of  old  municipal  corporations  will 
exist  after  January  1,  1898. 

If  the  act  of  the  legislature  imposing  a  liability  for  these  obliga- 
tions upon  the  new  municipal  corporation,  because  of  the  fact  that 
such  liabilities  exceed  10  per  cent,  of  the  value  of  real  estate  as 
assessed  for  taxation,  is  void,  a  situation  is  created  which  certain- 
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ly  is  most  serions,  the  consequences  of  which  it  is  impossible  to 
conceive.  Just  what  effect  it  would  have  upon  the  new  charter, 
uj)on  the  validity  of  the  whole  scheme  consolidating  these  cities, 
upon  the  liability  of  the  several  cities,  towns,  and  villages  em- 
braced within  it,  or  upon  the  rights  of  creditors  and  bondholders, 
is  most  uncertain.  But  certainly  the  situation  as  suggested,  con- 
sidering the  enormous  interests  involved,  the  enormous  amount  of 
property  in  question,  and  the  confusion  that  would  necessarily  re- 
sult from  any  doubt  about  the  responsibility  of  the  city,  should 
make  any  public  o£Scial  upon  whom  rests  the  responsibility  of  de- 
termining whether  or  not  a  new  obligation  should  be  created  hes- 
itate before  approving  the  imposition  of  such  a  new  obligation. 
I  have  come  to  the  conclusion  that  the  city  of  New  York,  as  at 
present  constituted,  and  the  new  citv  which  will  come  into  being 
on  January  1,  1898,  have  no  power  to  make  a  contract  involving 
the  payment  of  a  sum  of  money  which  would  be  suflBcient  to  con- 
struct this  road;  that  such  a  contract  would  be  in  direct  violation 
of  the  provisions  of  the  constitution,  and  would  be  absolutely  void. 
If  this  is  so,  it  seems  to  me  clearly  to  follow  that  this  court  should 
not  approve  the  building  of  this  road,  and  that  the  report  of  the 
commissioners  should  not  be  confirmed.  With  a  sincere  desire  to 
approve  of  this  report, — ^a  sincere  desire  to  enable  the  means  of 
rapid  transit  to  be  provided  for  the  city  of  New  York,  which  is 
ardently  desired,  and  which  is  conceded  to  be  so  necessary  for  the 
future  development  of  the  city, — I  have  been  confronted  by  this 
provision  of  the  constitution,  which,  in  my  mind,  is  an  absolute 
bar  to  the  contraction  of  an  obligation  for  the  payment  of  this  sum 
of  money  by  the  city  of  New  York  to  accomnlish  that  purpose.  It 
is  needless  to  say  that  courts  of  law  are  bound  to  administer  the 
law  as  they  find  it,  and,  regardless  of  consequences,  are  bound  to 
enforce  the  provisions  of  the  constitution.  For  this  court  to  ap- 
prove a  plan  which  would  involve  a  violation  of  a  constitutional 
provision  by  a  municipality  upon  the  principle  urged  by  the  coun- 
sel for  the  commissioners,  that,  if  this  is  true,  no  one  will  make  a 
contract  with  the  city,  or  because,  if  such  a  contract  would  be 
void,  that  question  could  be  determined  in  some  other  proceedings 
and  pome  other  court  could  stop  the  making  of  the  contract  or  the 
building  of  the  road,  would  be  an  evasion  by  this  court  of  the  duty 
imposed  upon  it  by  the  constitution,  and  a  refusal  of  the  court  to 
perform  such  duty.  The  constitution  and  laws  of  this  state  have 
imposed  upon  this  court  the  obligation  to  determine  whether  this 
road  should  be  built.  In  the  performance  of  its  duty,  the  court 
must  be  satisfied  that  the  road  should  be  built  by  the  city  of  New 
York  under  the  conditions  which  were  found  to  exist  when  the 
application  for  the  approval  was  made.  We  cannot  delegate  the 
obligation  of  determining  that  question  to  any  other  tribunal.  We 
can  no  more  avoid  the  responsibility  of  making  such  a  determina- 
tion than  we  can  relieve  ourselves  from  the  responsibility  of  de- 
termining any  other  question  submitted,  or  justify  a  wrong  deter- 
mination of  any  question  when  it  is  inconvenient  or  disagreeable 
.  to  perform  the  duty,  upon  the  ground  that  an  appellate  court  ex- 
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iste,  which  will  correct  an  erroneous  decision  of  the  question  sub- 
mitted to  the  court.  The  constitution  has  not  imposed  this  duty 
upon  the  court  of  appeals,  nor  upon  any  other  court  or  tribunal. 
If  the  execution  of  this  proposed  contract  by  the  city  of  New  York 
is  illegal,  or  if  the  contract  is  one  which  the  city  officials  cannot 
make,  and  this  plainly  appears  from  the  facts  before  us,  and  we 
still  approve  of  it,  so  that  the  contract  may  be  made,  notwithstand- 
ing that  its  invalidity  when  made  is  conceded,  it  seems  to  me  to  be 
a  plain  violation  by  the  court  of  its  duty,  and  a  refusal  by  the 
court  to  enforce  the  constitution  of  this  state, — a  duty  which  is  ex- 
pressly imposed  upon  every  judge  when  he  accepts  the  trust  im- 
posed upon  him  by  the  people.  1  am  satisfied  that,  upon  this  rec- 
ord, a  contract  made  by  the  city  of  New  York  to  build  this  road, 
by  which  the  city  undertakes  to  pay  the  cost,  would  impose  upon 
the  city  an  indebtedness  in  excess  of  that  allowed  by  the  provi- 
sions of  the  constitution;  that  the  contract  would  be  absolutely 
void  in  its  inception,  and  could  never  result  in  the  building  of  any 
road  called  for  by  the  plan  before  the  commissioners;  and  that  the 
making  of  such  a  contract,  or  the  attempt  to  build  the  road 
under  its  provisions,  would  result  in  nothing  but  disaster  to  the 
city  of  New  York,  and  to  the  property  owners  along  the  line  of  the 
road.  For  these  reasons,  in  my  opinion,  the  report  of  the  commis- 
sioners should  not  be  confirmed. 


<23  App.  Ulv.  696.) 

GILLIG  V.  GRANT. 

(Supreme  CJonrt,  Appellate  Division,  First  Department.    December  81,  1897.) 

1.  Attachment— DisTRiBnTioN  op  Procbeds— Euronkous  Payment— Recov- 
er t. 

Where  a  sheriff  pays  to  a  Junior  attachment  and  execution  creditor,  who 
bag  knowledge  of  the  facts,  money  which  the  law  requires  him  to  pay  to 
the  senior,  the  latter,  having  a  lien  thereon,  may  recover  It  from  the 
junior,  as  not  being  a  purchaser  for  value,  without  notice. 

9.  Patmekt  HNnEU  Mistake  of  Law— Recovery. 

If  the  money  has  been  paid  to  the  junior  creditor  as  a  receiver,  and 
hence  an  officer  of  the  court,  the  general  rule  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered  back  Is  inapplicable. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Henry  F.  Gillig  against  Hugh  J.  Grant,  as  receiver  of  the 
St.  Nicholas  Bank.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     AflQrmed. 

This  action  was  brought  to  recover  money  received  by  the  defendant  as 
the  proceeds  of  an  execution  sale  against  the  George  C.  Treadwell  Company. 
In  .Tanuary,  1894,  the  plaintiff  brought  an  action  against  the  company,  in 
which  a  warrant  of  attachment  was  Issued  to  the  sheriff  of  Albany  county. 
On  .Tanuary  9,  1894,  a  levy  was  made  under  this  warrant,  and  property  set 
apart  for  the  satisfaction  of  the  plaintiff's  claim.  The  following  day,  a  war- 
rant of  attachment  against  the  company  was  issued  In  an  action  brought  by 
the  defendant;  and  on  January  11,  1894,  a  levy  was  made  under  this  war- 
rant, and  property  set  apart  for  the  satisfaction  of  the  defendant's  claim. 
The  property  attached  under  the  plaintiff's  warrant  was  sold  under  an  exe- 
cution subsequently  Issued  upon  a  judjrment  obtained  by  him  In  the  action, 
not  proved  Insufficient  to  satisfy  such  judgment    Plaintiff  thereupon  moved 
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io  Albany  county  to  compel  the  sheriff  to  sell  the  property  held  under  the  de- 
fendant's warrant,  and  apply  the  proceeds  upon  the  plaintiff's  Judgment. 
This  motion  was  denied  at  special  term,  on  February  12,  1805  (32  N.  Y.  Supp. 
974);  and  the  order  was  affirmed  by  the  general  term  of  the  Third  depart- 
ment In  the  following  March  (34  N.  Y.  Supp.  1139).  In  January,  1896,  the 
court  of  appeals  reversed  these  orders,  and  granted  the  motion.  148  N.  Y. 
177,  42  N.  E.  590.  In  the  meantime.  In  July,  1893,  the  sheriff,  not  being 
stayed  from  so  doing,  sold  the  property  held  under  the  defendant's  warrant, 
and  paid  over  the  proceeds  to  him.  After  the  decision  of  the  court  of  ap- 
peals, a  motion  was  made  by  the  plaintiff  to  compel  the  defendant  to  pay 
him  the  amount  received  from  the  sheriff.  The  order  entered  upon  this 
motion  on  May  2G,  1S97,  withheld  decision  as  to  the  plaintiff's  right  to  com- 
pel payment,  but  granted  him  leave  to  bring  an  action  to  recover  the  amount. 
In  pursuance  of  this  order,  the  present  action  was  begun. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

John  M.  Bowers  and  Latham  Q.  Reed,  for  appellant 
J.  Murray  Downs,  for  respondent. 

BARRETT,  J.  There  are  two  grounds  upon  which  the  judgment 
in  this  action  should  be  sustained :  First,  a  party's  right  to  follow 
property  upon  which  he  has  a  lien  into  the  hands  of  one  who  has  re- 
ceived the  property,  with  knowledge  of  that  lien,  and  who  is  not  a  bona 
fide  purchaser  for  value;  second,  the  well-recognized  exception  to 
the  general  rule  that  money  paid  under  a  mistake  of  law  cannot  be  re- 
covered back,  namely,  where  the  money  is  so  paid  to  an  officer  of  the 
court. 

We  should  premise  by  saying  that  there  was  no  question  of  either 
statutory  or  common-law  restitution  in  this  case.  Consequently,  the 
rejection  of  the  record  in  the  proceedings  taken  for  restitution,  as 
reported  in  Gillig  v.  George  C.  Treadwell  Co.,  151  N.  Y.  552,  45  N.  E. 
1035,  was  of  no  moment.  That  record,  in  our  view  of  the  case,  was 
immaterial.  In  the  legal  sense,  restitution  is  of  something  paid  un- 
der an  order  or  judgment  of  the  court.  The  payment  here  by  the  sher- 
iff was  not  made  under  any  direct  order  or  judgment.  It  was  made  in 
the  ordinary  way,  under  process  in  legal  proceedings,  and  it  was  so 
made  by  the  sheriff  in  misconception  of  the  attachment  statute.  That 
misconception  was  accentuated  by  erroneous  decisions  of  the  special 
and  general  terms.  Those  decisions,  however,  contained  no  direction 
to  the  sheriff.  They  merely  denied  the  application  for  a  direction.  To 
avoid  confusion,  therefore,  as  to  the  precise  point  to  be  determined, 
we  must  eliminate  all  these  decisions,  and  treat  the  case  simply  as 
that  of  a  sheriff  paying  money  to  a  junior  attachment  and  execution 
creditor  which  the  law  required  him  to  pay  to  the  senior.  The  law 
always  required  him  to  so  pay  to  the  senior.  It  required  him  to  do  so 
quite  as  much  before  as  after  the  decision  of  the  court  of  appeals. 
That  decisirai  did  not  make  the  law.  It  declared  it  as  it  was  through- 
out. It  was  consequently  tlie  law  throughout  that,  under  the  attach- 
ment statute,  the  levy  upon  property  of  the  Treadwell  Company  made 
under  the  receiver's  attachment  at  once  inured  to  the  benefit  of 
Gillig.  Gillig  thus  acquired  a  lien  which,  as  was  said  in  Haebler  v. 
Uyers,  132  N.  Y.  368,  30  N.  E.  963,  existed  by  operation  of  law,  and 
was  "property,  in  the  broad  sense  of  that  word."    We  must  keep  quite 
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dearly  in  mind  the  fact  that  the  property  upon  which  this  lien  thus 
existed  was  in  custodia  legia.  That  fact  disposes  entirely  of  the 
point  in  support  of  which  such  cases  as  Patrick  v.  Metealf,  37  N.  Y. 
532,  Butterworth  v.  Gould,  41  N.  Y.  450,  Cohen  v.  Hershfield  (Com. 
PL)  9  N.  Y.  Supp.  512,  and  Dumois  v.  Hill,  2  App.  Div.  528,  37  N,  Y. 
Supp.  1093,  are  cited.  These  cases  undoubtedly  hold,  and  with  clear 
reason,  that  where  two  individual  claimants  apply  to  the  same  debtor 
for  payment,  and  the  debtor  pays  the  claimant  not  entitled  thereto, 
the  unsuccessful  claimant  cannot  maintain  an  action  for  money  had 
and  received  against  the  successful  claimant  to  recover  the  money  so 
paid.  But  the  sheriff  here  was  not  a  debtor,  and  the  attaching 
creditors  asserted  no  opposing  claims  against  him.  He  w^as  a  public 
officer,  the  executive  ai-m  of  the  court,  holding  property  which  was  in 
the  custody  of  the  law.  He  could  exercise  no  discretion  as  to  his 
duty,  no  choice  as  to  the  claimants.  He  was  simply  bound  to  follow 
the  statute.  When  he  failed  to  do  so,  and,  in  violation  of  his  statu- 
tory duty,  paid  to  one  party  money  which  the  law  required  him  to  pay 
to  another,  such  payment  discharged  no  obligation,  either  personal  or 
official.  His  act  was  nothing  more  nor  less  than  an  illegal  with- 
drawal of  property  in  custodia  legis,  through  his  ignorant  mistake  of 
the  law's  requirement.  The  payment  thus  illegally  made  foreclosed 
DO  (me.  It  was  subject  to  the  legal  rights  of  the  party  entitled  to 
the  money.  That  party's  lien  followed  the  payment,  and  attached 
to  the  money  in  the  defendant's  hands.  It  is  quite  clear,  therefore, 
that  the  plaintiff,  as  a  party  so  entitled  to  the  money,  may  compel,  not 
strictly  restitution,  but  restoration.  He  is  not  limited  to  an  action 
against  the  official  who  misapplied  the  property.  Having  a  lien 
thereupon,  he  may  follow  and  recover  it  or  its  proceeds,  certainly  from 
one  who  received  it  or  its  proceeds  without  consideration,  and  with 
full  notice  of  the  true  ownership. 

The  plaintiff's  right  to  recover  upon  the  second  proposition  above 
stated  is  equally  clear.  A  plain  intimation  to  this  effect  was  given 
by  the  court  of  appeals  in  deciding  that  a  case  for  restitution  under 
section  1323  of  the  Code  of  Civil  Procedure  had  not  been  made  out 
Gillig  V.  George  C.  Treadwell  Co.,  151  N.  Y.  55G,  45  N.  E.  1035.  Up- 
on this  intimation,  the  plaintiff  applied  in  this  department  for  an  or- 
der requiring  the  receiver  to  pay  over  the  money  to  him;  but  decision 
upon  the  application  was,  to  quote  the  language  of  the  order,  "with- 
held," and,  instead  of  granting  the  relief  asked,  the  court  gave  Gillig 
leave  to  bring  this  action.  We  think  the  court  might  well  have 
afforded  the  plaintiff  the  suAimary  relief  which  he  asked,  and,  there 
being  no  dispute  about  the  facts,  the  delay  and  expense  of  an  action 
seem  to  have  been  unnecessary.  The  rule  that  money  paid  under  a 
mistake  of  law  cannot  ordinarily  be  recovered  back  is  entirely  inap- 
plicable to  the  present  state  of  facts.  This  action  is  not  against  the 
sheriff,  nor  is  it  brought  in  the  right  of  the  sheriff.  It  is  broaglit  in 
the  plaintiff's  own  right,  to  recover  money  to  which  he  is  entitled 
from  one  who  has  possession  of  it  without  right.  But  even  if  the 
money  had  been  paid  by  the  sheriff  to  Gillig,  and  the  latter,  under  a 
misconception  of  his  legal  rights  under  the  statute,  had  paid  it  over  to 
the  receiver,  an  action  to  recover  it  back  would  lie;  for  the  general 
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rale  is  subject  to  the  limitation  that  mmiey  paid  under  a  mistake  of 
law  to  an  officer  of  the  court  can  be  recovered.  In  Ex  parte  James, 
9  Ch.  Aiq>.  609,  L<»d  Justice  James  applied  this  limitation  to  a  trustee 
in  bankruptcy,  with  the  observation  that  the  general  rule  "must  not  be 
pressed  too  far,"  Here  a  creditor  had  received  money  to  which  he 
was  actually  entitled,  under  an  execution  sale  against  the  bankrupt 
He  paid  this  money  over  to  the  trustee,  under  the  mistaken  supposi- 
tion that  the  latter  was  entitled  thereto  as  matter  of  law.  "I  am  of 
opinion,"  said  Lord  Justice  James,  '^hat  a  trustee  in  bankniptcy  is  an 
officer  of  the  conrt.  He  has  inquisitorial  powers  given  him  by  the 
court,  and  the  court  regards  him  as  its  officer,  and  he  is  to  hold  money 
in  his  hands  upon  trust,  for  its  equitable  distribution  among  the  credit- 
ors. The  court,  then,  finding  he  has  in  his  hands  money  which  in 
equity  belongs  to  some  one  else,  ought  to  set  an  example  to  the  world, 
by  paying  it  to  the  person  really  entitled  to  it.  In  my  opinion,  the 
court  of  bankruptcy  ought  to  be  as  honest  as  other  people."  This 
decision  was  followed  in  Ex  parte  Simmonds,  16  Q.  B.  Div.  308,  where 
Lord  Esher  observed  that,  althou^  the  court  will  in  general  permit 
an  individual  litigant  to  do  a  ''shabby  thing," — namely,  to  keep  the 
money  thus  acquired, — ^it  will  not  allow  its  own  officer  td  do  this,  '^t 
will,"  said  this  learned  judge,  "direct  its  officer  to  do  that  which  any 
high-minded  man  would  do,  viz.  not  to  take  advantage  of  the  mistake 
at  law.  This  rule  is  not  confined  to  the  court  of  bankruptcy.  If 
nMmey  had,  by  a  mistake  of  law,  come  into  the  hands  of  an  officer 
of  a  coart  of  common  law,  the  court  would  order  him  to  repay  It  as 
soon  as  the  mistake  was  discovered."  The  doctrine  of  these  cases 
commends  itself  to  both  reason  and  justice.  In  quoting  with  ap- 
proval the  expressions  of  these  learned  English  judges,  we  mean  no 
reflection,  even  Indirectly,  upon  the  receiver  or  his  learned  connseL 
Indeed,  the  diligence  and  tenacity  of  these  gentlemen,  in  the  pursuit 
of  property  for  the  benefit  of  the  trust  estate  represented  by  them,  are 
commendable.  It  would,  however,  be  a  reproach  upon  the  adminis- 
tration of  justice  should  the  court,  when  the  question  is  squarely  be- 
f<»«  it,  hesitate  to  admonish  its  officer  to  desist  from  further  efforts 
to  augment  his  trust  estate  at  the  expense  of  one  who  is  clearly  en- 
titled to  the  money  which  that  officer  holds. 

We  think,  therefore,  that  the  direction  below  waa  right,  and  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs. 

WILLIAMS  and  PATTERSON,  JJ.,  concur.  VAN  BRUNT,  P.  J., 
and  RUMSEY,  J.,  concur  in  result,  upon  second  ground  stated  in 
opinion. 


f23  App.  Dlv.  608.) 

WEISS  v.  HERLIHY. 

(Sapreme  Court,  Appellate  Division,  First  Department    December  Si,  188t.) 

1.  Ikjunction— Police  Sdpervision. 

In  an  action  by  a  lessee  of  premises  In  New  Tork  City  to  restrain  th« 
captain  of  the  police  precinct  from  keeping  x>ollce  officers  stationed  eon- 
ttaraonsly  therein,  to  the  Injury  and  threatened  destruction  of  plaintiff's 
burinem,  it  appeared  upon  plaintiff's  motion  for  Injunction  pending  the 
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action  that,  while  the  premises  were  nominally  employed  for  a  legitimate 
business  as  a  restaurant  and  for  the  sale  of  liquor,  they  were  in  reality 
cariied  on  as  a  resort  for  men  of  notorious  evil  reputation,  and  as  a  com- 
mon gambling  establishment,  and  that  It  had  proved  Impossible  for  the 
iwllce  to  prevent  their  use  for  the  latter  purpose  by  mere  periodical  Tlsits. 
Bdd,  that  under  the  principle  that  lie  wlio  comes  into  equity  must  come 
with  clean  hands,  the  ptaintiff  was  not  entitled  to  relief. 

t.  Same. 

It  seems  also  that.  In  view  of  Consolidation  Act,  f  2S2.  making  It  the 
duty  of  the  police  force  at  all  times  of  the  day  and  nli;ht  to  prevent  crime 
and  preserve  the  peace,  and  to  that  end  authorizing  the  members  thereof 
to  observe  carefully  and  Inspect  all  places  of  business  having  excise  or 
other  licenses  and  all  gambling  bouses,  the  facts  failed  to  present  any 
such  clear  violation  of  law  as  to  authorize  a  court  of  equity  to  exercise 
its  discretion  to  iirevent  It  by  a  temporary  injunction. 
Van  Brunt,  P.  J.,  and  Barrett,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Thomas  Weiss  against  John  D.  Herlihy.  Prom  an  or- 
der denying  a  motion  for  a  temporary  injunction,  plaintiff  appeals. 
AfQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  LNGRAHAM,  JJ. 

Alexander  Rosenthal,  for  appellant. 
Robert  C.  Beatty,  for  respondent. 

RUMSEY,  J.  The  plaintiff  claims  to  be  the  lessee  of  a  portion 
«f  No.  34  Second  avenue,  in  the  city  of  New  York,  in  which  there 
haa  been  established,  as  he  says,  a  restaurant  business,  which, 
since  the  20fch  of  July,  1897,  has  been  owned  by  him.  The  defend- 
ant is  a  captain  in  the  police  department  in  the  city  of  New  York, 
eommanding  the  Fourteenth  precinct,  in  which  the  plaintifPs  rea- 
taurant  is  situated.  This  action  was  begun  on  the  26th  day  of 
October,  1897.  The  plaintiff  alleges  that  since  the  12th  day  of 
that  month  the  defendant  has  kept  policemen  stationed  in  his 
restaurant,  against  his  remonstrances  and  complaints;  that  he  has 
nepeatedly  requested  the  defendant  to  compel  those  officers  to  re- 
move from  his  premises,  but  tbat  the  defendant  has  refused  to  do 
so,  and  has  insisted  upon  keeping  said  officers  there  until  he  should 
be  prevented  by  some  higher  authority  from  doing  so.  The  plain- 
tiff says  that  the  continued  presence  of  a  police  officer,  although 
in  plain  clothes,  in  his  place  of  business,  has  resulted  in  serious 
diminution  of  his  business,  and  falling  off  of  the  number  of  peo- 
ple who  have  frequented  the  place,  and  a  decrease  in  his  profits, 
which  amounted,  at  the  time  of  the  bringing  of  the  action,  as  he 
says,  to  about  f400.  He  further  alleges  that,  if  the  policeman  still 
continues  to  be  stationed  in  his  restaurant,  it  will  result  finally  in 
the  complete  destruction  of  his  business,  because  his  patrons  all 
will  have  been  driven  away.  The  relief  demanded  is  a  perpetual 
injunction  restraining  the  defendant  from  maintaining  the  police 
officer  in  the  plaintiff's  place  of  business,  as  well  as  a  temporary 
injunction  during  the  pendency  of  the  action,  and,  in  addition, 
the  damages  which  the  plaintiff  claims  to  have  sustained,  besides 
the  costs  of  the  action.    The  defendant,  in  his  answer,  substan- 
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tiallj  admits  that  since  the  12th  of  October,  1897,  he  has  directed 
certain  offlcers  to  remain  upon  the  premises  for  the  purpose  of 
preTcnting  violations  of  the  law  thereon,  and  to  enable  him  to 
procure  evidence  against  the  proprietor  and  other  persons.  He 
alleges  that  for  a  long  time  this  place  has  been  a  notorious  gam- 
bling house,  and  that  violations  of  the  law  were  continually  be- 
ing permitted  thereon,  and  that  the  offlcers  were  stationed  there 
simply  to  prevent  or  detect  such  violations  of  the  law. 

Upon  the  complaint  and  affidavits,  which  it  is  claimed  sustain 
its  allegations,  the  plaintiff  procured  an  order  to  show  cause  why  a 
temporary  injunction  should  not  be  granted  substantially  as 
prayed  for  in  the  plaintiff's  complaint.  Upon  the  hearing  of  this 
order  to  show  cause,  affidavits  were  read  on  the  part  of  the  de- 
fendant, and  it  would  seem  that  replying  affidavits  were  permit- 
ted to  be  produced  by  the  plaintiff.  The  affidavits  produced  by 
the  defendant  establish  that  this  alleged  restaurant  is  upon  the 
ground  floor  of  the  building  No.  34  Second  avenue;  that  it  con- 
sists of  a  room  in  front,  in  which  are  tables  and  chairs,  where 
customers  may  sit  for  the  purpose  of  being  served;  that  imme- 
diately in  the  rear  of  that  is  a  bar,  and  back  of  that  is  a  room, 
the  door  of  which  is  kept  closed,  and  access  to  which  is  prevent- 
ed, except  to  those  persons  who  are  specially  permitted  to  go  in 
there,  and  that  this  door  is  fitted  with  some  sort  of  an  aperture 
through  which  persons  who  attempt  to  enter  the  room  may  be 
'examined,  so  that  it  can  be  seen  whether  it  is  safe  to  admit  them 
or  not.  It  appears  that  before  the  20th  of  July,  at  which  time  this 
business  is  said  to  have  been  bought  by  the  plaintiff,  the  business 
had  been  carried  on  by  one  Max  Hochsitein,  who  on  that  day  sold 
it  to  the  plaintiff,  and  took  back,  as  security  for  the  purchase  price, 
a  chattel  mortgage  upon  the  property.  It  is  fair  to  assume,  how- 
ever, from  all  the  testimony  in  the  case,  that  Hochstein  still  re- 
mained to  some  extent  in  charge  of  the  business,  and  that  he  was 
present  there  a  considerable  portion  of  the  time.  It  appears  fur- 
ther from  the  affidavits  of  the  defendant  that  from  and  after  the 
month  of  October,  1896,  numerous  complaints  were  made  at  police 
headquarters  that  this  place  was  kept  as  a  common  gambling 
house;  that  it  was  investigated  thoroughly,  and  that  the  reports 
made  to  the  defendant,  as  captain  of  the  precinct,  were  such  as 
to  satisfy  him  that  gambling  was  regularly  going  on  in  the  back 
room,  but  that  the  room  was  kept  locked ;  that  there  was  an  aper- 
ture in  the  door,  especially  constructed  to  observe  the  movements 
of  any  officer  who  might  enter  the  front  room;  and  that,  whenever 
one  did  enter,  access  to  the  rear  room  was  prevented  until  the 
indicia  of  gambling  might  be  removed,  and  persons  in  the  room 
might  have  an  opportunity  to  escape.  At  different  times  during 
the  summer  and  fall  of  1897  various  persons  were  arrested  for  car- 
rying on  gambling  on  said  premises,  and  upon  an  examination 
were  held  for  trial,  or  to  await  the  action  of  the  grand  jury;  but 
it  appeal's  that  in  some  of  the  cases  upon  the  subsequent  hear- 
ings the  charges  against  those  particular  persons  were  not  sub- 
stantiated, and  they  were  not  convicted.    It  does  appear,  however, 
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by  the  testimony  of  several  of  the  policemen,  that  at  various  times 
during  the  early  part  of  the  month  of  October,  1897,  and  before 
this  policeman  was  stationed  upon  the  premises,  they  had  actually 
observed  gambling  going  on  in  this  rear  room,  and  they  had  been 
prevented  from  access  to  the  room,  so  that  they  were  unable  to 
ascertain  the  persons  who  were  engaged  in  it,  or  to  make  any 
arrests,  but  it  appears  quite  satisfactorily  from  the  papers  that 
whenever  the  officers  inspected  the  premises  the  gambling  house 
was  running  at  full  bla&t,  and  that  it  was  only  while  the  officer  was 
actually  there  that  the  violation  of  the  law  was  interrupted.  It 
appears,  moreover,  that  Hochstein,  who  was  the  owner  of  this 
business  before  the  20th  of  July,  1897,  and  who  retained  consid- 
erable interest  in  it  after  that  time  by  reason  of  his  chattel  mort- 
gage, was  a  convict  who  had  served  a  term  in  the  penitentiary  for  9 
petty  crime,  and  that  he  was  a  man  of  notoriously  bad  character, 
and  that  the  place  wag  still  a  resort  of  men  of  notorious  evil  rep- 
utation. It  was  made  to  appear  by  affidavits  presented  on  the  part 
of  the  defendant  that  the  sale  of  food  and  meals,  which  was  the 
ostensible  business  carried  on  at  that  place,  was  very  small,  and 
that  very  few  people  were  in  the  habit  of  resorting  to  it  for  the 
purpose  of  obtaining  any  refreshment  of  that  kind.  While  the 
plaintiff's  affidavits  endeavor  to  meet  and  answer  these  chargea 
against  this  place,  yet  it  is  very  apparent  that  in  the  nmin  they 
were  true,  and  that  it  had  acquired  and  maintained  the  reputation 
of  being  a  common  gambling  house,  and  of  being  conducted  prin- 
cipally, and  almost  entirely,  for  that  purpose. 

We  have,  then,  established  by  the  evidence  this  condition  of  af- 
fairs: The  plaintiff  is  keeping  a  common  gambling  house,  and  a 
resort  of  bad  people,  in  a  place  which  has  been  notorious  as  such 
for  over  a  year.  His  violation  of  the  law  is  persistent.  It  has 
been  the  subject  of  complaint  from  many  persons  who  live  in  the 
neighborhood.  The  defendant,  being  the  captain  of  police  in 
charge  of  the  precinct,  is  endeavoring  to  repress  that  crime.  He 
has  been  utterly  unable  to  do  it  in  any  other  way  than  by  station- 
ing a  police  officer  upon  the  premises  for  the  purpose  of  observing 
and  inspecting  what  goes  on  there,  and  in  that  way  trying  to  pre- 
vent the  commission  of  the  crime,  as  it  is  his  duty  to  do.  The 
question  presented  upon  this  appeal  is  whether,  in  view  of  this 
state  of  facts,  a  court  of  equity  will  interpose  by  the  process  of 
injunction  to  prevent  what  is  claimed  to  be  a  trespass  in  aid  of  a 
person  who  is  engaged  openly  and  flagrantly  in  the  violation  of 
the  law,  so  that  this  open  and  flagrant  violation  may  continue 
without  any  interruption  on  the  part  of  the  legal  authorities.  The 
granting  of  a  temporary  injunction  is  to  a  very  considerable  extent 
discretionary  with  the  court,  and  in  cases  where  the  action  is 
brought  to  obtain  a  permanent  injunction,  so  that,  in  effect,  a  tem- 
porary injunction  gives  to  the  plaintiff  all  the  remedy  to  which 
he  would  be  entitled  if  he  had  dually  succeeded  in  the  action.  It 
is  not  by  any  means  a  matter  of  course  to  grant  a  temporary  in- 
junction unless  the  right  of  the  plaintiff  is  clear,  and  the  injury  in- 
flicted upon  him  by  the  act  sought  to  be  restrained  is  irreparable. 
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If  there  is  doubt  as  to  the  right  of  the  party,  or  whether  the  de- 
fendant is  overstepping  the  powers  which  the  law  gives  him,  or 
whether  the  plaintiff  is  in  Buoh  a  situation  that  he  is  entitled  to 
equitable  relief,  the  arm  of  the  court  will  not  be  stretched  out  to 
aid  the  plaintiff,  and  to  give  him  durine  the  pendency  of  the  ac- 
tion all  the  relief  which  he  seeks  and  will  obtain  by  a  flnaj  judg- 
ment. Bearing  in  mind  these  rules,  which  are  well  settled,  let  us 
examine  whether  the  plaintiff  has  shown  a  violation  of  law  on  the 
part  of  the  defendant  which  is  so  clear  that  equity  should  restrain 
it,  and,  if  that  be  so,  whether  the  plaintiff  himself  is  in  such  a  sit- 
uation that  he  should  not  receive  a  benefit  from  the  extraordinary 
process  of  a  court  of  equity. 

It  is  the  duty  of  defendant,  as  a  captain  of  police,  to  prevent 
all  violations  of  law  in  his  precinct,  and  restrain  them  so  far  as 
possible,  and,  if  he  is  unable  to  prevent  such  violations  of  the  law, 
to  arrest  the  offenders,  and,  if  possible,  bring  them  to  punishment 
His  duty  is  not  solely  to  arrest  those  who  are  guilty  of  crime,  and 
cause  them  to  be  punished  for  the  offenses  which  they  have  com- 
mitted, but  it  is  to  preserve  order  in  the  precinct,  and  prevent 
crime,  and  this  duty  is  quite  as  important  as  the  duty  of  punish- 
ing the  crime  after  it  has  been  committed.  By  section  282  of  the 
consolidation  act  it  is  especially  made  the  duty  of  the  police  force 
at  all  times  of  the  day  and  night,  and  the  members  of  such  force 
are  thereby  empowered,  to  prevent  crime  and  preserve  the  public 
peace.  To  that  end  they  are  authorized  to  observe  carefully  and 
inspect  all  places  of  business  having  excise  or  other  licenses,  and 
all  gambling  houses,  and  to  prevent  violations  of  all  laws  and 
ordinances  in  force  in  the  city  of  New  York.  That  section  of  the 
statute  was  not  original  in  the  consolidation  act,  passed  in  1882, 
but  it  was  the  law  of  the  state  for  many  years  in  reference  to  the 
<:ity  of  New  York,  and  it  has  been  continued  in  the  charter  of  the 
greater  city.  Greater  New  York  Charter,  §  315.  In  the  plaintiff's 
place,  as  is  made  to  appear  by  the  record,  there  is  a  bar  at  which 
liquors  are  sold.  While  the  plaintiff  does  not  state  that  he  has  a 
license  or  a  certificate  under  the  liquor  law  to  enable  him  to  law- 
fully deal  in  those  articles,  yet,  as  he  has  a  bar  there,  it  must  be 
assumed,  in  the  absence  of  proof  to  the  contrary,  that  he  is  law- 
fully engaged  in  selling,  and  therefore  that  he  has  an  excise  license. 
He  has,  therefore,  one  of  the  places  which,  having  a  license  to  sell 
liquors,  is  especially  subject  to  surveillance  within  the  provisions 
of  section  282  of  the  consoflidation  act  If  anything  can  be  estab- 
lished by  evidence,  it  is  thoroughly  proved  in  this  case  that  the 
house  kept  by  the  plaintiff  is  a  common  gambling  house,  and  for 
that  reason  also  it  is  made  the  duty  of  this  defendant  not  only  to 
arrest  offenders,  but,  for  the  purpose  of  preventing  the  crime,  to 
observe  carefully  and  inspect  this  place  at  all  times  of  the  day 
and  night.  That  is  the  duty  in  which  the  defendant  is  engaged, 
and  the  only  question  is  whether  or  not  this  inspection  and  obser- 
vation, either  in  the  extent  to  which  it  goes  or  because  of  the  place 
where  the  inspector  is  stationed,  is  so  clearly  a  violation  of  the 
law  that  a  court  of  equity  will  exercise  its  discretion  to  restrain  it. 


Digitized  by 


Google 


86  49  NEW  YORK  3UFPLBMENT  (Sup.  Gt. 

and  83  New  York  State  Reporter. 

The  object  of  the  inspection  and  observation,  as  shown  by  the  stat- 
ute, is  not  only  the  punishment  of  crime,  but  the  prevention  of  it; 
and  the  latter  is  even  the  more  important  of  the  two.  So  Iour  as 
the  duty  of  preventing  crime  is  imposed  upon  the  captain  of  po- 
lice, he  certainly  must  be  vested  with  a  broad  discretion  as  to  the 
strictness  of  the  inspection.  It  is  his  duty  to  make  it  so  strict  that 
the  violations  of  law  cannot  take  place,  and,  unless  he  goes  be- 
yond that,  the  courts  will  not  interfere  in  that  regard.  It  cannot 
be  said,  upon  the  facts  shown  here,  that  this  inspection  is  any  too 
close,  because  it  appeara  that,  before  the  police  officer  was  sta- 
tioned there,  the  violations  of  the  law  were  renewed  whenever  the 
visits  of  the  police  ceased. 

But,  if  it  should  be  conceded  that  the  plaintiff  had  established 
what  would  be  a  good  cause  of  action  in  equity  under  ordinary 
circumstances,  yet  we  do  not  think  that  the  facts  in  this  case  are 
such  as  to  commend  him  to  the  equitable  jurisdiction  of  the  court, 
or  within  well-settled  principles  to  authorize  the  court  to  issue  its 
extraordinary  process  for  his  protection.  The  rule  is  well  settled 
in  equity  that  he  who  comes  into  equity  must  come  with  clean 
hands;  or,  as  it  is  otherwise  stated,  he  that  hath  committed  in- 
iquity shall  not  have  equity.  This  rule,  of  course,  does  not  go  so 
far  as  to  deprive  one  of  the  privilege  of  going  into  equity  to  en- 
force his  property  rights  simply  because  he  is  generally  of  a  bad 
character,  or  because  he  is  engaged  in  some  violation  of  law  in 
another  case  than  the  one  in  which  he  seeks  an  interposition  of 
the  court.  When  a  court  of  equity  is  appealed  to  for  relief,  it  will 
not  go  outside  of  the  subject-matter  of  the  controversy,  and  make 
its  interference  depend  upon  the  character  and  conduct  of  the 
moving  party  in  no  way  affecting  the  equitable  rights  which  he 
asserts  against  the  defendant.  But,  if  the  rights  he  asserts,  and 
for  the  protection  of  which  he  asks  the  interposition  of  the  equi- 
table power  of  the  court,  are  in  themselves  essentially  illegal,  or 
a  violation  of  law,  then  his  prayer  will  be  refused,  and  he  will  be 
left  to  the  ordinary  legal  remedies,  and  will  not  receive  any  bene- 
fit from  the  equitable  powers  of  a  court  of  justice.  Pom.  Eq.  Jur. 
§  397  et  seq.  That  is  precisely  this  case.  This  plaintiff,  according 
to  the  testimony  made  to  appear  upon  this  record,  is  persistently 
and  flagrantly  using  these  premises  for  a  disorderly  house,  in  vio- 
lation of  the  statute.  He  asks  the  help  of  the  equitable  power  of 
the  court  practically  for  the  purpose  of  permitting  him  to  continue 
that  violation  of  the  law.  It  is  apparent  that  an  injuiiction  could 
have  no  other  effect,  and  that,  just  so  soon  as  the  observation  and 
tjspection  of  the  police  was  withdrawn  from  this  place,  this  gam- 
bling house  would  be  reopened,  to  the  scandal  and  inconvenience 
of  the  neighborhood.  A  court  of  equity  will  not  permit  its  process 
to  be  perverted  to  any  such  purpose.  Assume  that  the  legal  rights 
of  this  plaintiff  are  being  infringed.  If  that  be  true,  he  must  en- 
force them  by  the  proper  proceedings  at  law,  and,  if  he  can  do  so, 
undoubtedly  his  rights  will  be  protected,  or  he  will  be  recompensed 
for  any  violation  of  them;  but,  if  the  law  affords  him  no  protec- 
tion, equity  will  certainly  not  help  him  by  putting  its  hand  upon 
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the  officers  of  the  law  who  are  seeking  to  perform  their  duty,  al- 
though possibly  in  a  manner  oppressive  to  this  plaintiff,  and  re- 
straining them  for  uo  other  purpose  than  that  this  man  may  go 
on  with  his  violations  of  the  law  unmolested  and  unwhipped  of 
justice.  If  the  defendant  is  violating  the  law,  undoubtedly  the 
law  will  afford  some  way  for  preventing  his  action,  or  punishing 
him  if  he  does  it.  The  plaintiff  is  clearly  doing  so  in  respect  of 
the  very  matter  and  for  the  benefit  of  the  very  premises  as  to 
which  he  asks  an  injunction.  For  that  reason  he  will  receive  no 
aid  from  the  equitable  side  of  the  court,  but  must  be  left  to  what- 
ever remedy  the  law  affords  him  in  the  matter.  For  these  reasons, 
the  order  denying  this  temporary  injunction  was  correct,  and 
should  be  affirmed,  with  costs. 

O'BBIEN  and  INGRAHAM,  JJ.,  concur. 

BARRETT,  J.  (dissenting).  The  plaintiff  is  the  proprietor  of  a 
small  restaurant  at  No.  34  Second  avenue,  in  this  city.  He  seeks 
in  this  action  an  injunction  to  restrain  the  defendant,  who  is  the 
police  captain  of  the  Fourteenth  police  precinct,  from  stationing 
police  officers  permanently  within  his  premises.  These  officers  en- 
ter the  plaintiffs  restaurant  every  day  at  1  o'clock  p.  m.,  and  re- 
main there  all  day  and  all  night,  with  the  exception  of  one  hour, 
which  they  allow  themselves  for  dinner  elsewhere.  They  neither 
eat  nor  drink  in  the  plaintiff's  premises.  They  simply  sit  down 
there,  avowedly  for  the  purpose  of  detecting  crime,  but  thus  far, 
as  they  acknowledge,  finding  none.  They  do  this  deliberately,  and 
in  defiiance  of  the  plaintiff's  urgent  and  repeated  protests,  and  they 
do  it  under  the  defendant's  express  orders.  This  the  latter  ad- 
mits. He  also  admits  that  when  the  plaintiff  complained  to  him 
upon  the  subject  he  not  only  declined  to  withdraw  his  men,  but 
declared  with  emphasis  that,  if  it  was  necessary  "to  continue" 
(we  quote  from  his  answer)  "to  have  officers  stationed  in  said  prem- 
ises ontil  the  sign,  'To  Let,'  was  placed  upon  the  windows  there- 
of, he  would  do  so."  He  now  seeks  to  justify  his  conduct  by  saying 
that  his  purpose  is  to  prevent  gambling  on  the  premises;  and  he 
furnishes  evidence  tending  to  show  that,  prior  <to  the  adoption  of 
these  measures,  card  playing  was  on  twb  or  three  occasions  discov- 
^ed  by  some  of  his  officers  in  a  room  back  of  the  plaintiff's  res- 
taurant. He  also  shows  that  upon  such  discovery  he  secured  the 
arrest  of  the  plaintiff  and  others  for  gambling.  It  appears,  how- 
ever, without  disDute,  that  these  arrests  proved  unavailing,  and 
that  whenever  they  were  made  the  accused  persons  were  either 
discharged  by  the  police  magistrate  before  whom  they  were 
brought,  or  ultimately  acquitted.  Upon  these  facts  the  defendant 
expresses  his  belief  that  the  plaintiff  has  kept  a  gambling  house 
upon  the  premises  in  question,  and  he  also  says  that  complaints 
have  been  repeatedly  made  to  him  that  the  premises  were  being 
used  for  such  unlawful  purposes.  With  the  exception,  however, 
of  the  few  incidents  to  which  reference  has  been  made,  there  is  no 
legal  evidence  to  support  these  complaints,  or  to  warrant  the  de 
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fendant's  belief.  The  sugereation  of  the  defendant's  counsel  that 
the  plaintiff  peraistently  and  flagrantly  uses  these  premises  for  a 
disorderly  house  is  not  borne  out  by  anything  which  appears  upon 
the  record.  The  picture  which  he  presents  of  the  plaintifE  as  a 
criminal  who  has  the  temerity  to  come  into  a  court  of  equity,  ask- 
ing it  to  help  him  to  violate  the  law,  is  drawn  largely  from  sus- 
picion and  imagination,  and  not  from  the  actual  facts  established 
in  the  case.  This  overdrawn  picture  is  in  reality  a  perversion  of 
these  facts,  the  only  effect  of  which  is  to  divert  attention  from  the 
real  question  presented,  and  to  prejudice  its  Impartial  considera- 
tion. 

The  real  question,  squarely  presented,  is  whether  the  police  de- 
partment, in  order  to  detect  and  punish  crime,  may  lawfully  sta- 
tion oflQcers  upon  the  premises  of  a  citizen,  and  keep  them  there  in 
anticipation  of  suspected  criminal  practices.  This  is  the  sole  ques- 
tion presented  by  the  actual  facts.  In  its  consideration,  and,  in- 
deed, throughout  this  discussion,  it  must  be  carefully  borne  in 
mind  that  the  plaintiff  is  not  seeking  to  enjoin  a  threatened  arrest, 
or  to  try  in  a  court  of  equity  the  question  whether  certain  acts  con- 
stitute a  crime.  It  is  well  settled  that  this  may  not  be  done. 
Davis  V.  Society,  75  N.  Y.  362;  Kramer  v.  Police  Department,  53 
N.  Y.  Super,  Ct.  492;  Kenny  v.  Martin,  11  Misc.  Bep.  651,  32  N.  Y. 
Supp.  1087.  He  makes  no  attempt  to  enjoin  an  arrest,  but  merely 
to  enjoin  what  he  alleges  to  be  illegal  acts  of  an  oppressive  char- 
acter. Nor  does  he  seek  to  restrain  a  police  ofQcial  from  perform- 
ing duties  imposed  upon  him  by  law.  Indeed,  his  sole  object  is 
to  keep  the  official  within  his  legal  duties;  that  is,  to  prevent  the 
defendant  from  going  outside  the  law  to  oppress  and  injure  him. 
We  may  premise  by  stating  that  it  is  substantially  conceded  that 
a  private  citizen  would  have  no  right  to  remain  continuously  upon 
the  premises  of  the  plaintiff  against  his  wishes.  It  is  not  neces- 
sary to  consider  at  length  the  question  discussed  by  counsel  as  to 
the  duties  of  a  restaurant  keeper  towards  the  public,  or  wherein 
these  duties  differ  from  those  of  an  innkeeper  under  the  common 
law.  It  may,  however,  be  said  briefly  that  the  keeper  of  a  public 
restaurant  is  only  bound  to  furnish  food  to  such  fit  persons  as  ap- 
ply. When  such  a  person  has  had  a  reasonable  time  to  finish  his 
meal  and  make  his  preparations  for  departure,  he  has  no  right  to 
remain  upon  the  premises  against  the  will  of  the  proprietor.  What 
greater  right,  then,  has  a  police  official?  Plainly  none,  save  such 
as  is  expressly  or  derivatively  conferred  upon  him  by  law.  When 
such  an  official  invades  a  citizen's  house  or  shop,  and  there  over- 
steps the  boundaries  to  which  a  private  individual  is  limited,  the 
burden  is  upon  him  to  point  to  statutory  authority  in  justification 
of  his  action.  There  can  be  no  presumption  that  the  invasion  of 
a  man's  premises  is  legal.  Apart  from  the  statute,  the  only  pre- 
sumption is  that  a  police  officer  possesses  the  powers  of  an  ordi- 
nary peace  officer  at  common  law.  What,  then,  is  the  defendant's 
claim  of  authority  in  the  case  at  bar?  The  only  statutory  provi- 
sion to  which  he  points  is  section  282  of  the  consolidation  act. 
That  section  makes  it  the  duty,  In  general,  of  the  police,  to  prevent 
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crime,  and  confers  specific  authority  to  "observe  and  inspect"  gam- 
bling houses  and  other  public  places.  This  authority  to  "observe 
and  inspect"  was  not  intended  to  embrace  anything  approaching 
to  permanent  occupation.  This  is  clearly  indicated,  not  only  by 
the  terms  thus  employed,  but  by  the  context,  and  especially  by  what 
follows.  Thus  it  is  provided  by  section  285  of  the  same  act  that 
the  superintendent  of  police,  upon  the  report  of  two  or  more  house- 
holders, giving  good  ground  for  a  belief  that  any  room  or  premises 
is  being  used  "as  a  common  gaming  room  or  common  gaming  prei^- 
ises,"  may  authorize  an  entry  into  them  by  members  of  the  police 
force,  "who  may  forthwith  arrest  all  persons  offending  against  the 
law,  but  none  others."  This  express  permission  to  enter  and  ar- 
rest forthwith,  hedged  about  as  it  is  with  safeguards,  and  apply- 
ing only  to  common  gaming  rooms,  is  a  forcible  answer  to  the 
elaim  made  here.  There  are  other  special  provisions,  such  as  sec- 
tion 514  of  the  Code  of  Criminal  Procedure,  permitting  search  at 
any  time  of  the  person  or  premises  of  one  adjudged  an  habitual 
criminal;  and  also  sections  1998,  2004,  and  2013  of  the  consolida- 
tion act,  relating  to  attendance  at  theatrical  exhibitions,  which 
point  strongly  in  the  same  direction.  The  doctrine,  "Expressio 
nnins  est  exclusio  alterins,"  may  fairly  be  held  to  apply.  It  is 
apparent,  therefore,  that  the  provisions  of  section  282  of  the  con- 
solidation act,  making  it  the  duty  of  the  police  force  to  prevent 
crime,  to  detect  and  arrest  offenders,  to  carefully  observe  and  in- 
spect all  places  where  business  is  conducted  under  an  excise  or 
other  license,  all  gambling  houses  and  other  evil  resorts,  and  to 
repress  and  restrain  all  unlawful  and  disorderly  conduct  or  prac- 
tices therein,  afford  no  warrant  for  any  act  in  the  nature  of  a  per- 
manent occupancy  by  the  police  of  any  such  place  or  resort.  The 
purpose  of  the  statute  is  to  afford  the  police  authority  to  repress 
and  prevent  crime  by  the  specified  means,  viz.  by  promptly  arrest- 
ing, with  or  without  warrant,  any  person  or  persons  who,  upon  an 
inspection  of  the  enumerated  premises,  may  be  found  there  vid- 
lating  the  law.  Such  is  the  plain  import  of  the  language  used  in 
the  last  sentence  of  this  section  282.  This  language  is  as  follows: 
"And  for  these  purposes,  with  or  without  a  warrant,  to  arrest  all 
persons  guilty  of  violating  any  law  or  ordinance  for  the  suppres- 
sion or  punishment  of  crimes  or  offenses."  Even  this  latter  pro- 
vision, being  in  derogation  of  liberty,  should  be  strictly  construed. 
Dill.  Mun.  CJorp.  (4th  Ed.)  §  211,  and  cases  there  cited.  Plainly, 
then,  the  purpose  of  the  statute  is  not  to  authorize  police  captains 
to  fill  all  evil  resorts  with  one  or  more  paid  public  agents,  and 
require  these  agents  to  remain  in  such  resorts  as  permanent  su- 
pervisors of  the  morality  or  lawful  conduct  of  their  inmates  and 
frequenters.  It  is  fair  to  say  that  the  respondent's  counsel  hardly 
questions  these  principles.  But  he  denies  their  applicability  to 
the  case  at  bar.  What  he  says,  in  effect,  is  that  a  restaurant  is  a 
"public. place,"  and  thus  comes  within  the  category  of  ferries,  rail- 
road stations,  theaters,  and  public  gatherings,  at  which  police  offi- 
cers have  always  been  stationed  without  question.  The  fallacy 
of  this  argument  consists  in  likening  these  enumerated  "public 
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places"  to  the  plaintifPs  case.  The  latter's  restaurant  is  not,  in 
any  sense,  analogous  to  a  ferry,  railroad  station,  theater,  or  public 
meeting.  The  presence  of  policemen  in  these  latter  places  is  an 
ordinary  and  essential  public  duty,  just  as  much  as  patrol  duty 
upon  the  streets  or  parks.  Not  so,  however,  in  the  case  of  a  pri- 
vate business,  where  the  only  public  element  is  a  general  appeal 
for  support.  Ferries  and  railroads,  though  the  subject  of  private 
adventure  and  gain,  are  essentially  designed  for  the  public  bene- 
fit The  public  has  a  vital  interest  in  the  objects  of  such  business. 
The  localities  where  such  business  is  conducted  are  at  all  times 
public,  in  the  broad  sense  of  the  term.  In  the  case  of  theaters  and 
public  meetings,  large  numbers  of  people  are  brought  together 
upon  specified  occasions,  and  for  limited  periods  of  time.  Then 
and  there  the  police  power  is  appropriately  exercised  to  preserve 
order.  But  with  this  exercise  the  authority  ceases.  What  right, 
for  instance,  would  a  captain  of  police  have  to  direct  his  men  to^ 
remain  in  a  public  hall  or  theater  before  and  after  the  meeting 
or  performance,  to  so  remain  day  in  and  day  out,  in  fact,  perma- 
nently,— and  without  regard  to  the  orderly  regulation  of  the  prem- 
ises upon  any  particular  occasion?  We  cannot  but  think  that  this 
"public-place"  argument  is  strained  and  unsound.  Our  conclu- 
sion,  upon  a  careful  review  of  the  statute,  is  that  the  defendant  has 
exceeded  his  authority  both  in  its  terms  and  scope. 

The  only  remaining  question,  therefore,  is  whether  he  should  be 
enjoined.  The  rule  is  well  settled  that  a  c(»itinuing  trespass  is  reme- 
diable by  injunction  (Wheelock  v.  Noonan,  108  N.  Y.  179, 15  N.  E.  67; 
Carpenter  v.  Gwynn,  35  Barb.  395;  Pom.  Eq.  Jur.  §  1357),  and  that  an 
injunction  may  be  had  against  public  ofScers  who  violate  private 
rights,  where  the  wrong  would  ordinarily  be  redressable  in  equity 
(People  V.  Canal  Board  of  New  York,  55  N.  Y.  390;.  People  v.  Dwyer, 
90  N.  Y.  402).     As  was  said  by  Allen,  J.,  in  the  former  case: 

"That  public  bodies  and  public  officers  may  be  restrained  by  Injunction 
from  proceeding  In  violation  of  law  to  the  prejudice  of  the  public  or  to  the 
Injury  of  Individual  rights,  cannot  be  questioned."    Page  393,  65  N.  Y. 

In  the  case  at  bar  the  remedy  at  law  is  plainly  inadequate.  The 
plaintiff  cannot  well  eject  the  defendant's  ofScers  by  force.  Any  at- 
tempt to  do  this  would  at  once  bring  him  in  conflict  with  the  entire 
police  force  of  the  precinct  under  the  defendant's  conmiand.  To  re- 
mit the  plaintiff  to  this  remedy  would  be  a  mockery.  Nor  would  an 
action  at  law  afford  him  adequate  redress.  To  secure  anything 
like  redress  at  law,  he  would  have  to  bring  a  fresh  action  each  day ; 
and  that  very  consideration  is  one  of  the  usual  grounds  upon  which, 
equity  acts,  viz.  to  prevent  a  multiplicity  of  suits.  But  in  no  one  suit, 
nor,  indeed,  in  a  multiplicity  of  suits,  could  the  plaintiff  establish  or 
secure  his  damages;  and  while  he  was  resorting  to  these  practically 
useless  remedies  his  business  would  naturally  diminish,  and  be  ulti- 
mately ruined.  The  true  and  only  substantial  remedy,  therefore,  for 
such  a  continuing  wrong  as  the  present,  is  by  injunction.  .  Let  us» 
then,  briefly  consider  some  of  the  technical  objections  which  the  re- 
spondent alleges  against  the  granting  of  an  injunction  pendente  lite. 

First  He  claims  that  the  material  allegations  of  the  phiin  tiff's  com- 
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plaint  are  denied  by  his  answer  and  the  opposing  affidavits.  In  this, 
however,  he  is  in  error.  He  confuses  his  own  affirmative  allegations 
<rf  new  matter  set  up  as  a  defense  with  the  material  allegations  of  the 
plaintifTs  complaint  It  is  proper  at  this  point  to  inquire,  what  are 
the  material  allegations  of  the  complaint?  Eliminating  all  irrele- 
vant matter,  they  are,  in  substance,  the  plaintiff's  ownership  of  the 
restaurant  business,  and  the  defendant's  continuous  trespasses  to  the- 
injury  of  that  business,  and  to  the  prejudice  of  the  plaintiff's  rights 
therein.  The  plaintiff's  ownership  is  not  positivdy  denied.  It  is,  in 
the  complaint,  positively  alleged,  while  the  denial  is  but  on  informa- 
tion and  belief.  There  is  not,  in  fact,  a  particle  of  legal  evidence  to 
gainsay  the  plaintiff's  ownership,  and  his  all^ations  on  that  head 
are  fully  corroborated  by  another  affiant.  Then,  too,  the  continuous 
trespasses  under  the  defendant's  orders  are  expressly  admitted.  It 
would  seem  to  follow  that  the  real  equities  of  the  complaint  are  sub- 
stantially undenied.  They  are,  in  fact,  either  admitted,  or  denied  on 
mere  information  and  b^ief ;  and,  so  far  as  they  are  thus  denied,, 
they  are  fully  proved. 

Second.  Next  the  maxim  is  invoked  that  one  who  seeks  equity  muat 
come  into  court  with  clean  hands.  Here,  again,  the  new  matter 
affirmatively  set  up  by  the  defendant  is  confused  with  real  equities 
of  the  complaint.  The  defendant  seems  to  think  that,  unless  a  man 
is  a  good  and  worthy  citizen,  he  can  have  no  equity  as  against  wrong 
and  oppression.  In  onr  judgment,  the  plaintiff's  good  citizenship  and 
general  morality  have  nothing  to  do  with  the  concrete  point  pre- 
sented for  consideration.  His  equities  are  not  founded  upon  personal' 
qualities  or  character,  nor  is  he  required,  as  a  condition  of  obtaining 
equitable  relief,  to  prove  his  innocence  of  the  charges  which  induced 
the  defendant  to  violate  his  rights.  He  must,  it  is  true,  come  into 
a  court  of  equity  with  clean  hands ;  that  is,  with  clean  hands  quoad 
the  very  cause  of  action  alleged.  If  he  does  this,  he  fulfills  the  maxim, 
although  in  the  abstract  he  may  be  persona  non  grata.  In  equity,  as 
well  as  at  law,  all  men  are  equal. 

Lastly,  it  is  claimed  that  an  injunction  pendente  lite  should  not  be 
granted,  but  that  the  plaintiff  should  first  be  remitted  to  a  trial  at 
special  term.  This  would  undoubtedly  be  a  correct  disposition  of  the 
plalntifiTs  application  if  the  essential  facts  were  in  dispute,  but,  as  we- 
haye  seen,  they  are  not.  Even  if  the  defendant's  affirmative  proofs 
went  much  further  than  they  do,  still  he  should  be  kept  within  the- 
bounds  prescribed  by  law.  We  must  again  assert  in  this  connection, 
and  it  cannot  be  asserted  with  too  great  emphasis,  that  the  defendant 
cannot,  under  the  authority  to  "observe  and  inspect,"  practically  take 
possession  of  the  plaintiff's  premises,  or  plant  his  officers  permanently 
therein.  If  we  are  right  in  this  view  of  the  law,  there  is  surely  noth- 
ing in  doubt  which  requires  to  be  clarified  by  a  formal  trial.  Every 
fact  which  is  essential  to  raise  the  question  of  the  plaintiff's  right  to- 
an  injunction  clearly  appears  in  the  present  recoM.  The  question 
now  before  us,  therefore,  is  distinctly  one  of  legal  right,  the  consid- 
eration of  which  we  cannot  properly  postpone.  To  postpone  consid- 
eration of  such  a  question  when  it  is  thus  squardy  presented  would 
be  to  make  the  court  a  passive  ally  of  the  wrongdoer.    This  view  doe» 
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not  lessen  our  condemnation  of  the  crime  here  sought  to  be  prevented. 
Gambling  is  an  undoubted  evil,  and  all  lawful  means  should  be  in- 
voked and  utilized  foe  its  suppression ;  but  there  is  something  more 
important  than  even  the  prevention  of  this  evil,  and  that  is  the  pres- 
ervation of  the  fundamental  principles  upon  which  civil  liberty  rests. 
These  principles  should  never  be  lost  sight  of,  either  in  the  case  of 
the  humble  or  even  of  the  criminally  suspected;  and  certainly  the 
doctrine  should  be  impressed  upon  public  officers,  of  all  people,  that 
the  righteous  end  does  not  justify  the  unlawful  means. 

The  order  appealed  from  should  therefore  be  reversed,  .with  $10 
costs  and  disbursements  of  the  appeal,  and  the  motion  for  an  injunc- 
tion granted,  with  |10  costs. 

VAN  BRUNT,  P.  J.,  concurs. 

<24  App.  Dlv.  95.) 

HERZFELD  et  al.  v.  STRAUSS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1897.) 

1.  Appealable  Order. 

From  an  order  denying  a  motion,  made  under  Rule  6  of  the  General 
Rules  of  Practice  In  the  First  Department,  to  place  a  cause  on  the  short- 
cause  calendar,  an  app«ii  lies  to  the  appellate  division. 
Z,  Same — Short-Cause  Calendar. 

Where  it  Is  clearly  established  that  the  cause  certainly  cannot  occupy 
two  hours  for  its  trial,  the  discretion  exercised  by  the  court  below  may  be 
reviewed,  and  the  motion  granted. 
Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Felix  Herzfeld  and  others  against  Daisy  Strauss  and 
William  Strauss.  From  an  order  denyine  a  motion  for  preference, 
plaintiffs  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

De  Lancey  Nicoll,  for  appellants. 
Franklin  Bien,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  denying  a 
motion  to  place  this  cause  upon  the  calendar  for  the  trial  of  short 
causes.  The  motion  was  made  under  Rule  6  of  the  General  Rules 
of  Practice  in  the  First  Department,  which  rule  took  effect  Janu- 
ary 1,  1897.  The  ground  of  the  motion  was  that  the  cause  would 
not  occupy  more  than  two  hours  in  its  trial.  The  point  is  made 
by  the  respondents  that  the  order  is  not  appealable.  The  ordinary 
rule  concerning  motions  of  this  character  is  that  their  disposition 
is  within  the  judicial  discretion  of  the  court  to  which  the  motion  is 
originally  addressed;  but  there  are  cases  in  which  it  becomes  the 
duty  of  this  court  to  review  the  discretion  exercised  below.  Prom 
the  papers  presented  in  this  record,  it  seems  to  us  to  be  clearly 
•established  that  this  cause  could  not,  in  its  trial,  occupy  two  hours, 
and  should  not  occupy  half  that  time.     Without  expressing  any 
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opinion  npon  the  merits  of  the  controversy,  it  is  perfectly  obvious 
that  the  plaintiffs'  proofs  can  be  put  in,  in  a  few  minutes;  and, 
even  if  the  defendants  are  allowed  to  go  into  the  matters  which  are 
set  up  in  the  amended  answer,  these  matters  are  so  clearly  stated, 
and  are  so  readily  susceptible  of  proof  (if  they  exist),  that  they  caD 
be  put  before  the  court  and  jury  in  a  very  short  time. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  to  put  the  cause  on  the  short-cause  calendar  granted,  with 
costs. 

WILLIAMS,  O'BRIEN,  and  INGRAHAM,  JJ,,  concur. 

VAN  BRUNT,  P.  J.  I  dissent.  There  is  no  reason  why  appeals 
of  this  character  should  be  encouraged  by  this  court.  I  think  it 
extremely  doubtful  whether  this  cause  can  be  tried  in  two  hou  s. 
Th«e  will  be  a  sharp  controversy  about  the  facts,  and,  under  the^e 
circumstances,  there  is  no  evidence  of  an  abuse  of  discretion  in  the 
denial  of  the  motion  in  the  court  below. 


(34  App.  DIv.  25.) 

McMAHON  et  al.  v.  SMITH. 

KEBGAN  et  al.  v.  SAMB. 

(Sopieme  Court,  Appellate  Division,  First  Department.    December  31,  1897.> 

1.  Acx»UKTtxo  BT  Administrator— Parties. 

The  only  autborlty  for  making  the  surety  upon  the  bond  of  an  adminis- 
trator a  party  to  a  proceeding  for  an  accounting  in  the  surrogate's  court 
Is  found  In  Code  Civ.  Proc.  §  2728,  and  relates  exclusively  to  voluntary, 
and  not  to  compulsory,  accountings. 

2.  Samk — Conclusiveness  as  to  Sureties. 

In  the  case  of  a  proceeding  for  the  compulsory  accounting  of  an  admin- 
istrator, the  principle  still  applies  that  the  surety  on  his  bond  is  bound, 
merely  by  virtue  of  his  relation  of  privity,  by  any  decree  which  the  surro- 
gate has  jurisdiction  to  make  touching  the  administrator's  conduct  lu  the 
administration  of  the  estate. 
&  Same. 

Where  in  such  a  proceeding,  Instituted  against  the  administrator  only. 
It  appears  that  there  Is  property  to  be  distributed,  the  failure  to  issue  a 
8nppl«ncntal  citation,  under  Code  Civ.  Proc.  §  2743,  to  necessary  parties, 
who  have  not  appeared  or  been  cited,  does  not  deprive  the  surrog.ate  of 
full  jurisdiction,  as  against  the  administrator,  to  make  a  decree  which 
shall  conclude  him,  and,  if  the  distributees  are  willing  to  adopt  that  de- 
cree, It  does  not  lie  In  the  mouth  of  the  administrator,  nor  of  his  sureties, 
to  complain  that  the  decree  Is  not  conclusive. 

O'Brien,  J.,  and  Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  appellate  term. 

Actions  by  Dennis  McMahon  and  others  against  John  Smith,  and 
by  James  Keegan  and  others  against  the  same  defendant.  From  a 
judgment  of  the  appellate  term  (45  N.  T.  Supp.  663)  affirming  a  judg- 
ment of  the  general  term  (42  N.  Y.  Supp.  1126, 1127),  plaintiffs  appeal. 
Reversed. 

The  actions  were  brought  against  the  sureties  of  an  administration  bond 
given  by  4Mie  Michael  Keegan,  as  administrator  of  his  deceased  sister,  Jane. 
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Tile  decedent  waa  unmarried,  and  her  next  of  kin  were  her  three  brothers 
And  a  nephew  and  niece,  children  of  Ann  Rlggs,  a  deceased  sister.  In  her 
lifetime  the  decedent  had  loaned  to  her  brother  Michael,  who  subsequently 
ttecame  her  administrator,  different  sums  of  money,  for  the  balance  of  which 
-flbe  had  obtained  three  Judgnnents,  which,  with  interest,  less  credit  at  the 
time  of  her  decease,  amounted  to  $821.63.  Though  she  obtained  some  partial 
payments  and  notes  secured  by  a  chattel  mortgage  on  a  liquor  saloon  car- 
ried on  by  her  brother  Michael,  she  was  unable  to  collect  the  balance  already 
stated;  and  these  Judgments,  together  with  cash  In  savings  banks,  amount- 
ing to  $579.35,  represented  the  assets  of  her  estate.  At  the  end  of  18  months 
one  of  the  next  of  kin  filed  a  petition  In  the  surrogate's  court  for  an  account- 
ing, upon  which  a  citation  was  Issued  and  served  on  the  administrator  only. 
On  the  return  day  of  the  citation  the  administrator  defaulted,  and  thereupon 
an  order  was  made  that  he  file  his  account,  and  hare  the  same  judicially  set- 
tled. Thereafter  the  administrator  filed  his  account,  to  which  exceptions 
were  taken,  and  the  Issues  thereby  made  were  referred  and  tried.  By  the 
-decree  the  administrator,  having  paid  out  of  the  cash  which  he  received  cer- 
tain funeral  expenses,  was  charged  with  the  balance  of  cash,  amounting  to 
$254.$)8,  and  with  the  three  judgments  already  referred  to  as  recovered 
against  him  by  the  decedent  in  her  lifetime,  for  which,  the  decree  adjudges, 
the  administrator  should  have  accounted,  and  should  be  personally  charged; 
thus  fixing  a  balance  In  the  hands  of  the  administrator  of  $1,076.51.  Out  of 
that  sum  the  decree  directed  that  the  administrator  should  pay  to  the  ref- 
-eree,  $75;  to  the  stenographer,  $80.20;  to  McMahon,  Handley  &  McMahon, 
attorneys,  $121.99;  and  to  the  next  of  kin  the  residue,  $799.32.  The  parties 
above  named,  respectively,  took  out  transcripts  of  the  decree,  and  filed  the 
same  with  the  county  clerk,  who  issued  execution  thereon  against  the  ad- 
.mlnlstrator;  which  being  returned  unsatisfied,  they  brought  these  actions, 
under  section  2G07  of  the  Code  of  Civil  Procedure,  upon  the  bond  of  the  ad- 
ministrator, to  recover  the  respective  amounts  decreed  to  be  paid.  Upon  the 
proceeding  before  the  surrogate  neither  the  sureties  upon  the  bond  of  the 
administrator,  of  whom  the  defendant,  Smith,  Is  one,  nor  Margaret  Riggs 
and  Edward  Rlggs,  two  of  the  next  of  kin,  nor  the  creditors  of  the  deceased, 
were  cited  to  appear,  nor  was  there  any  evidence  that  creditors  did  not 
-exist.  At  the  trial  the  learned  Judge  dismissed  the  complaint,  holding  that 
the  decree  of  the  surrogate  was  not  binding  upon  the  sureties,  because  they 
were  not  cited,  and  that  the  court  erred  in  charging  the  administrator  with 
the  debts  he  owed  the  deceased.  The  Judgments  thereupon  entered  were 
affirmed  by  the  general  term  of  the  city  court,  and  subsequently  by  tbe  ap- 
pellate term  of  this  court,  with  leave  to  appeal. 

Arpued  before  VAN  BRUNT.  P.  J.,  and  RUMSEY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Dennis  McMahon,  for  appellants. 
George  8.  Hamlin,  for  respondeut. 

RUMSEY,  J.  On  the  13th  of  February,  1893,  Michael  Keegan 
was  appointed  administrator  of  the  estate  of  Jane  Keegan,  and 
qualified  by  giving  the  usual  administrator's  bond,  upon  which 
the  defendant,  John  Smith,  was  one  of  the  sureties.  The  bond 
-contained  the  ordinary  provisions  that  Michael  Keegan  should 
faithfully  execute  his  trust,  and  obey  all  lawful  orders  and  decrees 
■of  the  surrogate's  court  of  the  county  of  New  York,  touching  the 
administration  of  the  estate  committed  to  him.  More  than  18 
months  after  tbe  appointment  of  the  administrator  a  petition  was 
presented  to  the  surrogate  praying  for  a  judicial  settlement  of  the 
account  of  such  administrator,  and  thereupon  a  citation  was  issued 
to  him  to  show  cause,  at  the  time  fixed  therein,  why  he  should  not 
render  an  account  of  his  proceedings  as  administrator.     Upon  the 
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return  day  of  that  citation  proof  of  the  service  of  it  upon  the  ad- 
minigtrator  was  made  to  appear,  and  thereupon  an  order  was  made 
requiring  him  to  file  an  account  as  such  administrator  on  or  before 
the  9th  of  November,  1894.  On  the  21st  day  of  November,  1894, 
the  administrator  filed  his  account  in  obedience  to  that  order.  Ex- 
ceptions to  that  account  were  filed  by  the  petitioner,  and  the  mat- 
ter was  referred  to  a  referee,  who,  after  having  heard  the  testi- 
mony, made  a  report,  which  appears  in  the  case.  In  that  report  it 
is  stated  that  the  administrator  had  been  indebted  to  the  intestate 
in  her  lifetime  upon  certain  judgments,  amounting  to  something 
over  |800,  which  he  had  failed  to  collect  or  pay,  and  he  was  charged 
with  the  amount  of  those  judgments  as  assets  in  his  hands.  No 
exceptions  to  this  report  were  filed,  and,  upon  a  hearing  before  the 
surrogate,  it  was  confirmed,  and  the  amount  in  the  hands  of  the 
administrator,  including  the  amount  of  these  judgments,  and  de- 
ducting the  expenses  to  which  the  surrogate  thought  he  was  enti- 
tled, were  fixed  at  |1,076.51.  The  decree  required  that  the  ad- 
ministrator should  pay  to  McMahon  and  others,  the  plaintiifs  in 
the  action  first  entitled,  the  sum  of  fl21.99  as  their  costs  of  the 
proceeding,  and  that  after  paying  that  sum,  with  some  other  al- 
lowances, the  residue  of  the  estate  be  distributed  among  the  next 
of  kin.  A  transcript  of  this  decree  was  duly  filed,  and  the  decree 
was  docketed  in  the  county  clerk's  oiSce,  and  an  execution  issued 
upon  it,  wnich  was  returned  unsatisfied  in  due  time.  Thereupon 
these  actions  were  brought  by  the  persons  to  whom,  according  to 
the  decree,  the  money  was  to  be  paid.  Each  action  was  brought 
in  the  city  court,  and  the  defense  in  each  case  was,  in  the  first  place, 
a  general  denial  of  nearly  all  the  allegations;  and,  in  the  second 
place,  an  allegation  that  no  citation  was  served  uoon  th.e  defend- 
ant. Smith,  in  any  proceeding  for  the  judicial  settlement  of  the 
accounts  of  Michael  Keegan,  as  administrator,  etc.,  and  that  the 
decree  alleged  in  the  comolaint,  or  any  decree  that  was  made  in 
the  proceedings  against  the  administrator,  was  without  any  juris- 
diction or  validity  as  against  the  defendant.  Upon  the  issue  thus 
formed  the  actions  were  tried,  and  they  were  determined  in  the 
city  court  upon  the  ground  that,  as  no  citation  for  the  accounting 
was  served  upon  the  sureties,  the  decree  of  the  surrogate  was  void 
as  to  them,  and  could  not  be  enforced  in  this  action.  The  judgment 
was  afQrmed  at  the  general  term  of  that  court  upon  that  ground 
<42  N.  Y.  Supp.  1126, 1127) ;  but,  when  the  case  came  for  a  hearing 
before  the  appellate  term  of  the  supreme  court  upon  appeal,  it  was 
affirmed  (45  N.  Y.  Supp.  663),  not  upon  that  ground,  which  seems 
not  to  have  been  mentioned  or  considered,  but  upon  the  ground  that 
no  citation  was  issued  to  the  next  of  kin  of  the  testator,  and  there- 
fore the  decree,  so  far  as  it  directed  the  distribution,  was  void  for 
want  of  jurisdiction.  This  point  was  not  raised  in  the  pleadings, 
and  does  not  seem  to  have  been  alluded  to  upon  the  trial;  the 
only  point  made  upon  the  trial  upon  that  branch  of  the  case  being 
that  the  defendant,  John  Smith,  was  not  bound  by  the  decree  of 
the  surrogate,  because  he  was  not  cited  to  attend  the  accounting, 
4Uid  therefore  the  surrogate  had  no  jurisdiction  to  pronounce  it. 
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From  an  early  day  it  has  been  held  in  this  state  that  the  safeties 
upon  the  bond  of  an  administrator  were  bound  by  any  decree  which 
the  surrogate  had  jurisdiction  to  make  touching  his  conduct  in  the 
administration  of  the  estate.     Casoni  v.  Jerome,  58  N.  Y.  315; 
Gerould  v.  Wilson,  81  N.  Y.  573:  Deobold  v.  Oppermann,  111  N.  Y. 
531,  19  N.  E.  94;  Power  v.  Speckman,  126  N.  Y.  354,  27  N.  E.  474. 
The  reason  for  this  holding,  as  stated  by  the  courts,  is  that  by  his 
contract  the  surety  puts  himself  in  privity  with  the  administrator, 
and,  being  so  in  privity,  he  is  bound  by  any  decree  that  the  surro- 
gate has  jurisdiction  to  make.     That  rule  existed  unimpaired  until 
an  amendment  of  the  Code  of  Civil  Procedure  in  the  year  1893, 
when  it  was  provided,  by  section  2728,  that,  in  certain  cases  therein 
more  particularly  specified,  an  executor  or  administrator  might 
present  to  the  court  his  account,  and  a  written  petition  praying 
that  it  be  judicially  settled,  and  that  the  sureties  on  his  official 
bond,  or  the  legal  representatives  of  his  sureties,  and  other  persons 
therein  mentioned,  might  be  cited  to  attend  the  settlement.     That 
provision,  however,  giving  "the  power  to  the  surrogate  to  cite  a 
surety  of  the  administrator,  applied  by  its  terms    only  to  a  vol- 
untary accounting  on  the  part  of  the  administrator;  and  there  is 
nothing  in  the  act,  so  far  as  we  can  discover,  which  extends  that 
provision  to  any  other  than  the  case  mentioned  in  the  section  in 
which  it  appears.     The  accounting,  of  which  the  decree  at  the 
foundation  of  these  actions  was  the  result,  was  not  a  voluntary, 
but  a  compulsory,  accounting.     The  administrator  was  cited  to 
show  cause  why  he  should  not  render  an  account,  and  the  direc- 
tion for  him  to  account  was  made  without  any  appearance  on  his 
part,  on  the  proof  of  the  service  of  a  citation  upon  him.    It  is  quite 
true  that,  after  he  had  been  directed  to  make  and  file  an  account, 
he  was  at  liberty,  if  he  saw  fit,  to  take  the  proceedings  prescribed 
in  section  2728,  and  turn  the  compulsory  accounting  into  a  volun- 
tary accounting,  upon  which  all  persons  mentioned  in  section  2728^ 
including  his  surety,  might  be  made  parties  to  the  proceeding. 
But  he  could  not  be  compelled  to  take  any  such  step.    Whether 
he  should  do  it  or  not  was  a  matter  entirely  within  his  own  voli- 
tion.   If  he  saw  fit  to  do  it,  the  surety  could  be  made  a  party; 
if  he  did  not  see  fit  to  do  it,  there  was  no  way  in  which  the  sur- 
rogate could  be  required,  or  indeed  permitted,  to  issue  a  citation 
to  the,surety,  or  to  make  him  in  any  way  a  party  to  the  proceed- 
ing.   If,  therefore,  he  could  not  be  bound  by  a  decree  unless  he 
were  a  party  to  it,  there  is  no  way  in  which  he  could  be  compelled 
to  answer  for  the  default  of  the  administrator  in  refusing  to  obey 
an  order  made  upon  compulsory  proceedings,  because  no  one  1» 
at  liberty  to  take  steps  to  bring  him  into  court  except  the  admin- 
istrator upon  a  voluntary  accounting,  and  for  that  reason  he  would 
entirely  escape  liability,  unless  the  administrator  saw  fit  to  bring 
him  in.    It  certainly  could  not  be  supposed  that  the  legislature 
intended  any  such  result  as  that  to  be  reached,  or  that  they  in- 
tended that  the  surety  upon  an  administrator's  bond  should  be  re- 
lieved from  liability  unless  the  administrator  himself  saw  fit  to- 
take  the  necessary  steps  to  make  him  liable.    The  surety,  when. 
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he  signed  the  bond,  must  have  known  that  he  became  in  privity 
with  the  administrator,  and  was  bound  by  a  decree  against  him; 
and  there  is  no  hardship  in  insisting  that  he  should  be  bound  by 
that  decree  because  his  principal,  for  whom  he  voluntarily  entered 
into  the  contract,  is  the  only  one  who  could  require  notice  to  be 
given  to  bim  which  wonld  enable  him  to  be  present  upon  the  ac- 
counting.  We  are  not  able  to  find  anything  in  the  statute  by 
which  the  authority  in  section  2728  to  cite  the  surety  to  attend 
an  accounting,  upon  a  petition  made  by  anybody  else  than  the 
administrator,  is  given  to  the  surrogate,  and,  in  the  absence  of  that 
authority,  it  cannot  be  deemed  that  the  law  has  been  changed  in 
that  regard.  In  every  case,  except  the  one  in  which  the  statute 
authorized  the  surrogate  to  issue  the  citation  to  the  surety,  the 
provisions  of  the  law  remain  unchanged,  and  the  surety,  by  reason 
of  his  privity,  is  liable  to  respond  for  a  failure  of  the  administrator 
to  obey  a  lawful  order  of  the  surrogate. 

But  it  is  said  that,  although  the  surrogate  acquired  jurisdic- 
tion, yet  that  jurisdiction  was  lost  because  of  his  failure  to  issue 
a  supplementary  citation  to  the  persons  entitled  to  distribution 
pursuant  to  the  requirements  of  section  2743,  after  it  had  become 
apparent  that  there  was  something  to  distribute.  It  might  be 
sufficient  to  say  that  no  such  defense  was  set  up  in  the  answer,  and 
no  proof  was  made  upon  the  trial  which  would  warrant  the  find- 
ing that  these  persons  were  not  cited.  But,  passing  that  point, 
there  is  no  doubt  that  the  surrogate  had  full  jurisdiction,  as 
against  the  administrator,  to  make  a  decree  which  should  con- 
clude him;  and  if  the  distributees  were  willing  to  adopt  that  de- 
cree, as  they  seem  to  have  been  by  bringing  an  action  upon  it,  it 
did  not  lie  in  the  mouth  of  the  administrator,  nor  anybody  in  priv- 
ity with  him,  to  complain  that  the  decree  was  not  conclusive. 
This  is  established  by  the  provisions  of  the  statute  itself,  which 
expressly  says  that,  with  respect  to  the  matters  enumerated  in 
that  section,  the  decree  is  conclusive  as  a  judgment  upon  each  par- 
ty to  the  special  proceedings  who  was  duly  cited  or  appeared,  and 
upon  every  person  deriving  title  from  such  party.  Code  Civ.  Proc. 
§  2743.  One  of  the  matters  enumerated  in  the  section  is  the  dis- 
tribution of  any  part  of  the  estate  which  was  ready  to  be  distrib- 
Dted,  and,  although  the  distributees  were  not  brought  in  by  sup- 
plementary citation,  the  statute,  by  its  terms,  makes  the  decree 
conclusive  as  to  the  persons  who  were  in,  one  of  whom  was  the 
administrator,  who  is  cited  to  appear.  As  the  decree  is  conclusive 
upon  him,  and  there  is  no  requirement  that  the  surety  should  be 
cited  in  these  compulsory  accountings,  we  see  no  escape  from  the 
conclusion  that  the  decree  is  also  conclusive  upon  the  surety,  who 
is  in  privity  with  the  administrator. 

It  was  suggested  upon  the  argument  that  the  surrogate  had  no 
authority  to  charge  the  administrator  with  the  amount  of  his  debt 
to  the  intestate  as  assets  of  the  estate,  and  direct  that  sum  to  be 
distributed,  and,  because  he  had  no  right  to  do  that,  the  surety  is 
not  boond  by  his  action.  That  question  is  not  in  any  way  pre- 
sented in  the  case,  nor  was  there  any  ruling  upon  it  in  the  court 
49N.T.S.— 7 
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below.  T}ie  only  objection  to  the  decree  was  that  the  sarrogate 
had  acquired  no  jurisdiction  because  no  citation  was  served  upon 
the  surety,  and  it  is  not  necessary,  therefore,  to  examine  the  ques- 
tion thus  sought  to  be  presented.  For  the  reasons  thus  stated 
we  are  of  the  opinion  that  the  courts  below  erred  in  the  disposition 
made  of  this  case. 

The  various  judgments  rendered  below  should  be  reversed,  and 
a  new  trial  ordered  in  each  case,  with  costs  to  the  appellant  in 
each  case  to  abide  the  event  of  the  action. 

PATTERSON  and  INGRAHAM,  JJ.,  concur. 

O'BBIEN,  J.  (dissenting).  The  learned  trial  judge  held  that  the 
failure  to  cite  the  sureties  was  fatal  to  the  jurisdiction  of  the  surro- 
gate; and  the  appellate  term,  in  affirming  the  judgments,  while  not 
dissenting  from  this  view,  rested  its  decision  mainly  upon  the  failure 
to  cite  the  next  of  kin.  We  think  the  judgments  ^ould  be  affirmed 
upon  both  grounds,  and  we  might  well  rest  our  conclusion  upon  the 
able  and  exhaustive  opinions  written  by  the  trial  judge  and  the  ap- 
pellate term,  were  it  not  that  a  difference  of  view  in  this  court  justi- 
ies  a  restatement  of  the  reasons  upon  which  we  think  the  judgments 
ef  affirmance  might  safely  rest. 

Prior  to  the  amendments  made  to  section  2728  of  the  Code  of  Civil 
Procedure  (chapter  686,  Laws  1893;  chapter  421,  Laws  1894;  and 
chapter  426,  Laws  1895),  no  necessity  existed  for  issuing  a  citation  to 
the  sureties  upon  the  bond  of  an  executor  or  administrator.  By  such 
amendments,  sureties  are  as  much  entitled  to  be  cited  upon  an  ac- 
eonnting  as  are  "all  creditors,"  or  "the  decedent's  husband  or  wife, 
next  of  kin,  and  legatees,  if  any,"  who  are  the  other  persons  men- 
tioned in  that  section  upon  whom  citations  should  be  served.  We 
aeed  not  go  far  to  ascertain  the  reason  for  legislative  action  in  favor 
ef  the  citation  of  sureties  upon  an  accounting.  Prior  to  the  amend- 
ments we  have  a  long  and  unvaried  line  of  decisions  which  hold  that 
upon  such  accounting  it  was  unnecessary  to  cite  the  surety,  but  that, 
aevertheless,  the  surety  was  bound  by  the  decree  made  therein.  In 
many  instances  this  resulted  in  great  hardship,  by  holding  the  surety 
bound  by  a  decree  made  in  a  proceeding  to  which  he  was  not  a  party, 
and  in  which  he  had  not  an  opportunity  to  be  heard;  and  yet  the 
•OBrts  were  obliged  to  apply  the  rule  of  law  that  being  privy  to  his 
principal,  and  there  being  no  obligation  to  cite  him,  he  was  concluded, 
without  a  hearing,  by  any  decree  that  bound  his  principal.  The  harsh- 
ness of  applying  such  a  rule  in  all  cases  has  been  mitigated  by  the 
legislature  by  giving  the  sureties  the  right  to  appear  and  be  heard 
npon  an  accounting,  and  such  le^slation  has  destroyed  the  binding 
effeet  of  a  long  line  of  prior  decisions  based  on  the  theory  that  any  de- 
cree which  bound  the  principal  also  bound  tlie  surety.  To  apply  that 
rule  now,  after  the  amendments,  would  be,  in  efifect,  to  nullify  remedial 
legislation.  The  amendment  accords  to  a  surety  the  right  to  be  citfed, 
and  to  be  heard,  as  fully  as  it  secures  the  same  right  to  the  other  per- 
sons enumerated  in  section  2728.  As  a  prerequisite  to  bind,  by  a  de- 
cree, a  surety  or  the  other  persons  named,  it  is  necessary  that  th^ 


Digitized  by 


Google 


Sup.  Ot)  u'mahon  v.  smith.  99 

should  be  cited  to  attend  the  accounting.  Not  only  do  we  regard 
this  rule  as  axiomatic,  but  it  is  enforced  by  the  provisions  of  the  Code 
itself,  whicih  by  section  2473  provides: 

"Where  the  Jurisdiction  •  •  *  to  make  a  decree  or  other  determina- 
tion Is  drawn  In  question  collaterally  and  the  necessary  parties  were  duly 
<:lted  or  appeared,  the  Jurisdiction  Is  presumptively  and.  In  the  absence  of 
fraud  or  collusion,  conclusively  established  by  an  allegation  of  the  jurisdic- 
tional facts  contained  In  a  written  petition  or  answer.  •  •  •  The  fact 
that  the  parties  were  duly  cited  is  presumptively  proved  by  a  recital  to  that 
«ffect  in  the  decree." 

And  in  thie  following  section  (2474),  while  the  binding  effect  of  a 
decree  is  recognized  and  provision  is  made  for  the  correction  of  objec- 
tions thereto  and  omissions  therein  only  by  appeal,  it  19  evident  that 
that  refers  to  such  remedy  being  only  available  to  those  who  were 
cited  and  appeared,  because  by  the  opening  sentence  of  that  section  it 
is  provided : 

"The  surrogate's  court  obtains  Jurisdiction  in  every  case  by  the  existence 
of  the  Jurisdictional  facts  prescribed  by  statute,  and  by  the  citation  or  ap- 
pearance of  the  necessary  parties." 

And  as  we  sliall  see  hereafter,  in  referring  to  another  section  of  the 
Code,  where,  upon  an  accounting,  assets  are  to  be  distributed,  such  a 
distribution  is  not  to  take  place  until  all  the  parties  entitled  thereto 
shall  have  been  served  vnth  a  citation.  Code  Civ.  Proc.  §  2743.  The 
absence  in  this  proceeding  of  any  citation  to,  or  appearance  by,  the 
sureties  and  a.t  least  two  of  the  next  of  kin  is  not  disputed;  and,  if 
their  appearance  was  essential,  the  record  shows,  not  merely  the  ab- 
sence of  proof  of  the  jurisdictional  facts,  but,  in  addition,  presumptive 
proof  that  no  citation  was  issued ;  and  against  that  there  is  not  even 
a  pretense  of  service,  nor  is  there  a  recital  in  the  decree  or  proof  on 
the  record,  the  only  citation  concededly  having  been  that  addressed 
to  the  administrator  alone,  upon  which  the  proceeding  was  carried  to 
a  decree.  If,  as  we  think,  the  sureties  were  necessary  parties  entitled 
to  a  citation,  then  under  the  provisions  of  the  Code,  to  which  reference 
has  been  made,  unless  they  were  dted,  the  surrogate  was  without 
jurisdiction  to  bind  them  by  a  decree. 

The  question,  therefore,  resolves  itself,  in  the  end,  into  a  narrow 
compass,  as  to  whether,  upon  the  accounting  which  resulted  in  the  de- 
<Tee  in  this  proceeding,  the  sureties  were  necessary  parties.  Were 
this  the  voluntary  accounting  of  the  administrator,  which  he  had 
initiated  in  the  first  instance,  or  after  he  had  been  cited  by  the  next  of 
kin  in  a  compulsory  proceeding,  then  no  possible  question  could  arise 
as  to  the  sureties  being  necessary  parties,  because  they  are  expressly 
made  such  by  section  2728  of  the  Code.  It  is  insisted,  however,  that 
because  an  involuntary  accounting  can  be  initiated,  under  section 
2727,  to  compel  the  administrator,  as  was  here  done,  to  file  the  account, 
and  for  the  purpose  of  acquiring  jurisdiction  over  such  administrator 
it  is  only  necessary  to  cite  him,  it  follows  that  where,  as  here,  it  was 
conducted  throughout  as  a  compulsory  accounting,  the  jurisdiction 
thus  obtained  binds  the  sureties,  because  by  that  section  no  provision 
is  made  for  the  citation  of  such  sureties.  We  think  that  the  distinc- 
tion thas  sought  to  be  made  between  a  voluntary  and  an  involuntary 
accoonting,  with  respect  to  the  necessity  of  the  presence  of  the  neces- 
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sary  parties,  iB  not  well  founded ;  because  it  -will  be  seen,  by  a  compari- 
Bon  of  the  two  sections,  that  the  proceedings  upon  a  voluntary  and  a 
compulsory  accounting  are  in  harmony,  and  that,  for  the  purpose  of 
a  judicial  settlement  of  the  account,  they  are  both  imperative  in  the 
requirement  for  a  citation  to  all  the  necessary  parties.  True,  at  the 
beginning  of  a  compulsory  proceeding  the  presence  of  the  adminis- 
trator or  executor  is  alone  required,  because  at  that  stage  the  proceed- 
ing is  essentially  tentative  in  its  cliaracter.  No  account  is  then  pre- 
sented, as  in  the  voluntary  proceeding.  All  that  is  done  is  to  cite  the 
executor  or  administrator  to  show  cause  why  he  should  not  render 
his  account  If  good  cause  is  shown  to  the  contrary,  the  proceeding 
is  dismissed;  or,  if  the  account  is  filed,  the  object  of  the  proceeding 
may  be  fully  accomplished  by  furnishing  the  necessary  information 
as  to  the  condition  of  the  estate,  and  it  may  terminate  at  that  point. 
As  said  in  Harris  v.  Ely,  25  N.  Y.  141: 

"The  rendering  an  account  to  the  surrogate,  by  an  execntor  or  adminis- 
trator, and  the  settlement  of  such  account.  Including  the  decree  to  pay  over, 
are  not  necessarily  one  proceeding;.  The  former  may  be  required  where  no 
settlement  or  decree  for  distribution  can  at  the  time  be  made." 

It  is  therefore  unnecessary  to  cite  all  the  parties  at  the  commence- 
ment of  the  compulsory  proceeding.  But  when  it  loses  its  tentative 
character,  and  becomes  a  proceeding  for  the  judicial  settlement  of  the 
executor's  or  administrator's  account,  then  the  requirement  for  the 
citation  of  all  the  parties  interested  becomes  as  imperative  in  the  com- 
pulsory as  in  the  voluntary  proceeding.  As  correctly  argued  by  the 
respondent,  the  executor  or  administrator,  when  so  cited,  may,  if  he 
chooses,  present  his  petition  for  a  voluntary  accounting,  and  the.  re- 
quirements as  to  the  citation  of  all  parties  at  once  become  applicable. 
If  he  does  not  present  such  petition,  and  files  his  account  pursuant  to 
the  requirement  of  the  court,  then  the  surrogate  may  at  any  time 
issue  a  supplemental  citation  to  the  persons  required  to  be  cited  upon 
a  voluntary  accounting.  In  either  case,  and  in  all  cases,  a  citation  of 
these  parties  is  essential  to  the  judicial  settlement  of  the  account. 

While,  therefore,  in  a  compulsory  proceeding,  the  presence  of  the 
executor  or  administrator  only  in  the  first  instance  is  required,  if  the 
parties  intend  to  proceed,  and  have  the  account  judicially  settled  and 
binding  upon  all,  then  the  necessary  parties  must  be  cited,  the  same 
as  in  a  voluntary  proceeding.  This  view  is  enforced  by  the  language 
of  section  2743  of  the  Code,  which  provides: 

"Where  an  account  Is  judicially  settled  •  •  •  and  any  part  of  the 
estate  remains  and  Is  ready  to  be  distributed  to  the  creditors,  *  •  •  the 
decree  must  direct  tlie  payment.  •  •  •  If  any  person  wlio  is  a  necessary 
party  for  that  purpose  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued  as  preRcribed  In  section  two  thousand  seven  hundred 
and  twenty-seven  of  this  act" 

Here  is  a  direct  reference  to  the  section  governing  compulsory  pro- 
ceedings, and  the  language  is  that  a  "supplemental  citation  must  be 
issued."  It  is  clear,  therefore,  that,  in  both  compulsory  and  volun- 
tary accountings,  the  statute  is  explicit  that  a  final  settlement  and  dis- 
tribution shall  not  be  made  in  any  case  except  upon  the  citation  or 
appearance  of  all  necessary  parties. 

Although  it  is  thus  made  clearly  to  appear  that  the  surrogate  had  no 
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jariBdiction  to  make  the  decree  npon  which  these  actions  were  brought, 
it  is  insisted  that  the  question  of  jurisdiction  cannot  be  raised  in  these 
actions;  the  argument  being  based  upon  the  contention  that  it  is  only 
in  a  direct,  and  not  in  a  collateral,  proceeding  that  the  decree  can  be 
assailed.     As  said,  however,  in  Ferguson  v.  Crawford,  70  N.  Y.  356: 

"It  is  an  elementary  principle,  recogrnlzed  in  all  the  cases,  tbat,  to  give  bind- 
ing eflPect  to  a  ]udf;ment  of  any  court,  whether  of  general  or  limited  Jurisdic- 
tion, It  Is  essential  that  the  court  should  have  Jurisdiction  of  the  person  as 
well  as  the  subject-matter,  and  that  the  want  of  Jurisdiction  over  either  may 
always  be  set  up  against  a  Judgment  when  sought  to  be  enforced,  or  any 
benefit  is  claimed  under  It." 

The  decree  of  the  surrogate's  court  stands  upon  the  same  footing  in 
this  respect  as  the  judgment  of  any  court,  whether  of  general  or 
limited  jurisdiction.  Beams  t.  Gould,  77  N.  Y.  459,  460;  Harrison 
V.  Clark,  87  N.  Y.  577.  And  in  Browning  t.  Vanderhoven,  4  Abb. 
N.  C  166,  the  action  was,  like  the  present,  upon  the  bond  of  an  ad- 
ministrator.    There  Judge  Barrett  said: 

"The  question  remains  as  to  whether  these  sureties  can  take  the  objection. 
TTie  object  of  the  statute  (Laws  1870,  c.  359,  {  1)  appears  to  be  to  place  the 
anrrogate's  court  In  this  matter  of  Jurisdiction  upon  the  same  plane  as  courts 
of  general  Jurisdiction.  Under  this  section  the  remedy  of  the  administrator 
was  probacy  limited  to  an  appeal.  The  sureties,  however,  were  not  par- 
ties to  the  record  and  could  take  no  appeal.  It  is  doubtful  whether  they 
conld  move  the  surrogate,  and.  In  case  of  his  adherence  to  the  original  Judg- 
ment, obtain  a  review  by  appeal  from  the  denial  of  their  motion.  Be  that  as 
It  may,  the  legislature  never  Intended,  as  to  the  parties  dehors  the  record, 
to  overturn  the  general  policy  of  the  law,  which  allows  the  fullest  Inquiry 
into  Jorlsdlctlon." 

Upon  this  branch  of  the  ca«e,  therefore,  onr  conclusion  is  that  the 
failare  to  cite  the  sureties  and  all  of  the  next  of  kin  gave  the  sur- 
rogate no  jurisdiction  to  bind  them  by  the  decree;  and,  as  affect- 
ing the  liability  of  the  surety,  we  do  not  think  that  the  claim  sued 
upon  in  the  McMahon  suit  had  any  more  substantial  basis  than 
that  in  the  Keegan  suit,  both  having  been  predicated  upon  the 
binding  force  and  effect  of  the  decree. 

Although  we  think  it  unnecessary,  we  might  proceed  one  step 
further,  and  dispose  of  the  questions  on  this  appeal  by  holding 
that,  even  if  jurisdiction  be  conceded  to  the  surrogate,  the  decree 
<Joes  not  sustain  these  actions  against  the  sureties.  The  decree, 
npon  its  face,  shows  that  the  administrator  was  held  liable  on  the 
three  judgments  against  him  obtained  by  the  testatw  in  her  life- 
time. It  has  been  held  by  the  court  of  appeals  that  the  liability 
of  the  administrator  under  such  a  decree  and  the  liabilities  of  the 
sureties  are  different.  This  question  was  first  presented  in  Bau- 
cns  V.  Stover,  89  N.  Y.  6;  and  upon  a  subsequent  appeal  (Baucus 
V.  Barr,  107  N.  Y.  624,  13  N.  E.  939)  the  court  of  appeals  affirmed 
the  judgment  holding  the  sureties  not  liable,  upon  the  opinions  of 
the  general  and  special  terms.  In  the  former  (Baucus  v.  Barr,  45 
Hun,  586)  it  was  said: 

"We  are  Inclined  to  the  opinion  tbat  liability  by  the  executor  In  this  case 
for  his  own  debt  to  the  estate,  as  for  money  In  hand,  wns  no>t  within  the  pur- 
view of  the  bond;  that  such  liability  was  not  contemplated  by  those  execut- 
ing it,  or.  Indeed,  by  the  law  pursuant  to  which  It  was  required  and  given. 
*    *    *    We  are  of  the  opinion  that  the  provision  of  the  statute  declaring 
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that  a  debt  due  from  an  executor  to  tbe  estate  shall  be  treated,  m  the  ren- 
dering of  bla  account,  as  money  in  hand,  must  be  constmed  with  reference 
to  the  ordinary  obligation,  which  Imposed  on  him  only  diligent,  faitbful. 
honest  action,  touching  the  administration  of  the  estate  committed  to  hi» 
charge." 

It  is  unnecessary,  however,  further  to  prolong  this  opinion,  be- 
cause the  questions  already  discussed,  as  well  as  others  which  are 
raised  upon  this  appeal,  are  very  fully  covered  in  the  opinions  of 
the  learned  trial  judge  and  of  the  appellate  term,  to  which  we 
have  already  referred. 

We  think,  therefore,  that  the  judgments  should  be  aflSnued,  with 
costs. 

VA2J  BRUNT,  P.  J.,  concura 


(22  Misc.  Rep.  318.) 


DUNHAM  V.  HARI/AM. 

(Supreme  Court,  Appellate  Term.    January  17,  1898.) 

Motion  to  Dismiss— Waiver. 

A  failure  to  move  for  a  dismissal  of  a  complaint  at  the  close  of  the- 
whole  case  constitutes  a  concession  that  there  is  sufficient  evidence  to 
warrant  a  submission  to  the  jury,  and  is  a  waiver  of  objections  made 
upon  the  motion  to  dismiss  at  the  close  of  plaintiff's  case. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  David  B.  Dunham  against  Edward  M.  Harlam.  From 
an  a£3rmance  by  the  general  term  of  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff,  defendant  appeals.    AfQrmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Delos  McCurdy  and  McCurdy  &  Yard,  for  appellant. 
David  M.  Neuberger,  for  respondent. 

DALY,  P.  J.  The  defendant  had  been  sued  for  repairs  made 
upon  his  brougham  by  plaintiff,  which  repairs  were  ordered  by  one 
Cammon,  proprietor  of  the  livery  stable  where  the  defendant  kept 
his  brougham,  and  the  defense  was  that  the  defendant  had  not 
authorized  Cammon  to  order  the  repairs.  Cammon,  howev«r,  tes- 
tified that  the  defendant  told  him  to  get  the  brougham  repaired, 
and  so  an  issue  of  fact  was  presented  which  required  the  submis- 
sion of  the  case  to  a  jury  upon  that  point.  The  jury  gave  a  ver- 
dict to  the  plaintiff  for  the  full  amount  claimed  by  him.  But  it 
might  be  urged,  upon  the  plaintiff's  own  evidence,  that  he  wa» 
not  entitled  to  so  much;  for  his  witness,  Oammon,  gave  testimony 
which  undoubtedly  qualified  his  statement  as  to  the  defendant's  direc- 
tion to  have  the  brougham  repaired.  Cammon  testified  that  the 
brougham  was  injured  while  in  his  stable,  by  accident,  and  that 
he  was  to  pay  out  of  his  own  pocket  for  the  repairs  necessitated 
thereby,  while  the  other  repairs  the  defendant  was  to  pay  him  for. 
By  the  accident  in  question,  one  of  the  wings  of  the  carriage  was 
pulled  off,  and  a  deep  indentation  was  made  in  the  back  by  a  shaft 
falling  down  behind  it    The  repairs  required  thereby  were  the 
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ones  to  be  paid  for  by  Cammon.  Other  work  was  done  upon  the 
brougham,  including  a  set  of  rubber  tires,  of  the  value  of  $85,  and 
inside  as  well  as  outside  renovation;  and  it  must  be  assuftied  that 
the  defendant's  direction  to  Gammon  to  have  repairs  made  referred 
only  to  those  improvements  and  renovations,  since  Gammon  was 
to  make  the  others  himself,  and  so  the  defendant,  at  most,  would 
be  liable  for  the  repairs  he  ordered,  and  not  for  those  that  Gam- 
mon was  to  pay  for.  This  point,  however,  was  not  made  upon  the 
trial,  and  the  case  was  submitted  to  the  jury  without  objection  by 
defendant  We  are  unable  to  afford  him  relief  upon  any  ground 
which  is  not  presented  by  appropriate  exception.  Geitelsohn  v. 
Bank,  20  Misc.  Bep.  84,  45  N.  Y.  Supp.  90.  There  was  no  motion 
to  dismiss  the  complaint  at  the  close  of  the  whole  case,  and  this 
was  a  concession  that  there  was  sufficient  evidence  to  submit  to 
the  jury  as  to  defendant's  liability  for  value  of  all  the  repairs,  and 
it  was  a  waiver  of  the  objections  made  upon  the  uioiion  to  dis- 
miss at  the  close  of  the  plaintiff's  case.  Scott  v.  Teandle,  20  Misc. 
Rep.  89,  46  N.  Y.  Supp.  87. 

There  was  no  exception  to  the  charge  of  the  judge  which  sub- 
mitted the  whole  case  to  the  jury.  There  remain  to  be  considered, 
therefore,  only  the  exceptions  to  the  rnlinsrs  upon  evidence.  The 
plaintiff,  in  advance  of  doing  the  work,  sent  an  "estimate"  to  de- 
fendant by  mail,  which  it  was  claimed  he  kept  without  objection. 
This  paper  was  addressed  to  him  at  162  West  132d  street,  which, 
the  witness  testified,  was  Gammon's  stable.  The  objection  was 
placed  on  the  ground  that  there  was  no  evidence  that  the  defend- 
ant ever  received  it.  It  subsequently  transpired  that  Gammon's 
stable  was  on  the  opposite  side  of  the  street,  at  No.  163  West  132d 
street;  but  this  was  not  the  ground  of  objection  to  the  letter  when 
it  was  offered,  or,  subsequently,  when  the  location  of  Gammon^s 
stable  was  proved.  The  chief  ground  of  objection  seems  to  be 
that  the  letter,  although  addressed  to  the  defendant,  was  not  sent 
to  his  house  or  place  of  business,  but  to  Gammon's  stable.  As 
defendant  had  authorized  the  stable  keeper  to  have  the  repairs 
made,  the  estimate  might  properly  be  sent  to  the  latter,  and  would 
have  been  admissible,  if  addressed  to  him,  instead  of  the  defend- 
ant, he  being  the  defendant's  agent  in  the  matter.  None  of  the 
other  exceptions  to  the  rulings  upon  the  evidence  requires  notice. 
No  error  is  pointed  out  by  appellant's  brief,  and  none  is  apparent 
upon  the  record. 

Upon  the  merits  of  the  case,  it  would  seem  that  defendant  was 
unquestionably  liable  to  plaintiff  for  the  greater  part  of  the  work 
done  upon  his  brougham,  and  that  he  could  have  confined  the  re- 
covery in  the  case  to  the  particular  sum  for  which  he  was  liable 
if  he  had  called  the  attention  of  the  court  to  this  point  upon  the 
trial.  For  the  reasons  already  pointed  out,  he  has  no  remedy  upon 
appeal  to  this  court,  as  we  can  only  correct  errors  of  law  presented 
by  appropriate  exceptions. 

Judgment  affirmed,  with  costs.    All  concur. 
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(24  App.  Dlv.  190.) 

In  re  OLHSTBAS. 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1S97.) 

1.  Tbbtamentart  Trdstke— Resiosatiow. 

Under  Code  Civ.  Proc.  i  2814,  the  surrogate  is  not  authorized  to  permit 
a  testamentary  trustee  to  resign  his  trust,  and  be  discharged  as  trustee, 
and  at  the  same  time  permit  him  to  retain  in  his  possession  a  portion  of 
the  trust  property  for  any  purpose. 

2.  Same — Settlement  op  Accousts. 

Where  it  is  clear  that  until  the  termination  of  a  pending  action  the  ac- 
counts of  a  trustee  cannot  be  settled,  his  application  for  leave  to  resign 
should  be  denied  until  the  action  Is  terminated. 

Williams  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  surrogate's  court 

In  th6  matter  of  the  judicial  settlement  of  the  accoants  of 
Dwight  H.  Olmstead,  trustee  under  the  will  of  Noah  T.  Pike. 
Prom  a  decree  accepting  the  resignation  of  the  trustee,  and  set- 
tling his  accounts,  certain  beneficiaries  appeal.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BBIEN,  and  INGRAHAM,  JJ. 

Henry  H.  Man,  for  appellants. 
Charles  D.  Bidgway,  for  respondent. 

INGRAHAM,  J.  The  respondent  presented  to  the  surroRate's 
eourt  a  petition  praying  that  his  accounts  as  trustee  under  para- 
graph 7  of  the  last  will  and  testament  of  Noah  T.  Pike,  deceased, 
might  be  judicially  settled,  and  that  a  decree  thereupon  be  made, 
allowing  him  to  resign  his  trust,  and  discharging  him  accordingly. 
Certain  of  the  beneficiaries  under  that  trust  appeared,  and  filed 
objections  to  the  accounts  of  the  trustee,  which  were-  overruled, 
the  accounts  approved  and  confirmed,  and  the  petition  granted, 
permitting  the  trustee  to  resign  the  trust  held  by  him  under  para- 
graph 7  of  the  last  will  and  testament  of  the  said  Pike,  deceased, 
and  appointing  the  United  States  Mortgage  &  Trust  Company  of 
the  City  of  New  York  as  substituted  trustee,  and  directiuR  the 
said  trustee  to  assign  and  transfer  to  the  said  trost  company  all 
of  the  trust  property  (excepting,  however,  from  such  transfer,  the 
bond  and  mortgage  of  one  John  G.  Latimer,  to  secure  the  pavment 
of  $18,000,  which  said  bond  and  mortgaire  the  said  trustee  was 
ordered  and  directed  to  retain  in  his  possession  until  the  deter- 
mination of  the  appeal  now  before  the  court  in  the  suit  brought 
by  the  said  trustee  to  foreclose  said  mortgage),  and  providing  that, 
upon  his  making  such  payments  and  transfer,  he  shall  be  forever 
relieved,  exonerated,  and  discharged  as  trustee  under  the  said 
will.  The  appellants  insisted  before  the  surrogate  that  the  said 
trustee  should  be  charged  with  the  full  amount  due  upon  this 
bond  and  mortgage,  as  by  the  act  of  the  trustee  the  responsibility 
of  the  heirs  at  law  of  the  mortgagor  had  been  released  from  lia- 
bility, and  that  the  trustee,  by  his  negligence,  had  failed  to  en- 
force the  bond  and  mortgage,  whereby  a  large  portion  of  the 
amount  due  thereon  had  been  lost  to  the  estate.    The  surrogate 
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decided,  as  a  fact,  that  the  trustee  had  not  been  negligent,  and 
that  he  was  not  chargeable  with  the  loss  upon  this  bond  and  mort- 
gage. It  is  not  necessary,  at  this  stage  of  the  proceeding,  to  pass 
upon  that  question.  It  is  sufQcient  for  us  to  say  that  we  are  not 
satisfied  with  the  decision  of  the  surrogate  upon  the  facts  before 
him.  We  do  not  think,  however,  that  the  surrogate  should  have 
permitted  the  trustee  to  resign  his  trust,  and  be  discharged  as  trus- 
tee, and  at  the  same  time  permit  him  to  retain  in  his  possession  a 
portion  of  the  trust  property  for  any  purpose.  The  proceeding  was 
instituted  under  section  2814  of  the  Code  of  Civil  Procedure.  It 
is  there  provided  that  a  testamentary  trustee  may  present  to  the 
surrogate  a  written  petition,  praying  that  his  accounts  may  be 
judicially  settled;  that  a  decree  may  thereupon  be  made,  allow- 
ing him  to  resign  bis  trust,  and  discharging  him  accordingly;  that 
the  surrogate  may,  in  his  discretion,  entertain  or  decline  to  enter- 
tain the  petition. 

"If  he  entertains  It,  the  proceedings  mnst  be,  In  all  respects,  the  same  as 
tipon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account,  except 
that,  upon  the  hearing,  the  sorrogate  must  first  determine,  whether  such 
•offlclent  reasons  exist  for  granting  the  prayer  of  the  petition;  if  be  deter- 
mines that  they  exist,  he  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account  for  the  purpose  of  being  discharged.  Upon  the  peti- 
tioner's folly  accounting,  and  paying  all  money  belonging  to  the  trust,  and 
delivering  all  books,  papers  and  other  property  of  the  trust,  in  his  hands, 
either  into  the  surrogate's  court,  or  as  the  surrogate  directs,  a  decree  may 
be  made  accepting  his  resignation  and  discharging  him  accordingly." 

The  surrogate  entertained  the  petition,  and  he  determined  that 
sufficient  reasons  existed  for  granting  the  prayer  of  the  petitioner. 
He  had  no  authority,  however,  to  make  a  decree  accepting  his  res- 
ignation, and  discharging  him  from  all  liability,  until  he  had  fully 
accounted,  and  paid  all  money  belonging  to  the  trust,  and  deliv- 
ered all  the  books,  papers,  and  other  property  of  the  trust  in  his 
hands,  either  into  the  surrogate's  court,  or  as  the  surrogate  direct- 
ed. This  decree  assumes  to  accept  the  resignation,  and  discharges 
the  trustee,  upon  his  paying  the  money  and  transferring  to  the 
new  trustee  the  securities  in  his  hands;  excepting,  however,  from 
such  transfer  and  assignment,  the  bond  and  mortgage  of  John  G. 
Latimer  to  secure  the  payment  of  $18,000  and  interest,  which  said 
bond  and  mortgage  the  said  trustee  was  ordered  and  directed  to 
retain  in  his  possession.  He  was  not  discharged  upon  his  final 
accounting  for  such  bond  and  mortgage,  but  was  discharged  upon 
making  such  payment  and  transfer  nrovided  for  in  the  decree, 
from  which  there  was  expressly  excepted  the  transfer  and  assign- 
ment of  this  bond  and  mortgage.  The  CJode  evidently  contem- 
plates an  accounting  for  all  the  property  in  the  hands  of  the  trus- 
tee, and  its  delivery  over  before  the  making  of  the  decree  accept- 
ing the  resignation  of  the  trustee;  and  no  authority  existed  for 
releasing  the  trustee  until  he  had  actually  accounted  for  all  the 
trust  estate,  and  paid  over  all  money,  and  delivered  all  property  of 
the  trust,  as  the  surrogate  directed.  Upon  the  acceptance  of  the 
rwignation  of  the  trustee  by  the  surrosrate,  his  title  to  the  trust 
i-»tate  ceased,  and  the  trust  estae  vested  in  the  new  trustee  ap- 
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pointed  to  execute  the  trust.  The  trustee  that  had  resigned  would 
have  no  title  to  any  part  of  the  trust  estate,  and  would  not  be 
authorized  to  maintain  or  continue  any  suit  in  relation  to  it.  If 
it  were  proper,  under  the  circumstances,  to  continue  the  trustee, 
as  to  his  control  of  this  mortgage  and  the  existing  litigation  tO' 
enforce  it,  his  application  for  leave  to  resign  the  trust  should  have 
been  denied  until  the  determination  of  this  litigation;  and  it  i» 
clear  that,  until  the  action  to  enforce  the  mortgage  is  terminated, 
the  accounts  of  the  trustee  cannot  be  settled.  The  provision  of 
the  Code  above  cited  allowed  the  decree  only  upon  the  trustee's 
fully  accounting,  and  paying  all  money  and  delivering  all  prop- 
erty as  the  surrogate  should  direct.'  We  think,  therefore,  that  the 
portion  of  the  decree  of  the  surrogate  permitting  the  trustee  to 
resign  should  be  reversed,  and  his  application  for  leave  to  resign 
denied. 

Upon  the  question  of  the  settlement  of  the  trustee's  accounts,, 
the  decree  can  stand,  except  so  far  as  it  relates  to  this  mortgage 
in  question.  The  beneficiaries  under  the  tru&t  sought  to  charge  the 
trustee  with  the  full  amount  of  this  bond  and  mortgage.  Such  a 
charge  would  have  been  improper,  because  it  does  not  appear  that 
there  will  be  any  loss  at  all  in  consequence  of  the  acts  of  the  trus- 
tee. It  may  be  that  upon  the  sale  of  the  mortgaged  premises  the 
property  will  bring  a  sum  sufficient  to  pay  the  amount  of  the  mort- 
gage, interest,  and  costs,  or  that  by  a  reversal  of  the  judgment  as 
to  the  liability  of  the  heirs  at  law  of  the  mortgagor  a  sufficient 
sum  would  be  recovered  from  them  to  pay  any  deficiency  which 
may  arise  upon  the  sale  of  the  property.  It  is  only  the  amount 
of  any  deficiency  over  and  above  that  which  would  have  been  re- 
covered, but  for  the  acts  of  the  trustee,  for  which  he  is  liable,  if 
liable  at  all;  and  it  is  quite  clear  that  that  amount  cannot  be  as- 
certained until  the  end  of  the  litigation,  and  the  sale  of  the  prop- 
erty under  judgment  of  foreclosure.  The  question  as  to  the  re- 
sponsibility of  the  trustee  for  any  deficiency  should  await  the  re- 
sult of  these  proceedings.  It  is  quite  possible  that  no  such  defi- 
ciency will  exist  upon  the  final  determination  of  the  proceedings 
to  enforce  the  mortgage,  and  that  amount  should  be  left  open,  to 
be  determined  in  case  any  necessity  is  presented;  and  the  trustee 
has  voluntarily  refrained  from  selling  the  mortgaged  property  un- 
der the  judgment  of  foreclosure  and  sale,  and  until  such  sale,  and 
the  amount  of  every  deficiency  is  ascertained,  it  is  impossible  to 
settle  his  accounts,  and  he  should  not  be  allowed  to  resign  as  trus- 
tee, and  thus  be  relieved  from  all  liability.  Nor  do  we  think  that  the 
payment  by  the  trustee  of  a  counsel  fee  to  the  trustee's  attorney 
for  the  proceedings  brought  by  the  trustee  for  leave  to  resign 
should  be  allowed.  Whatever  amount  should  be  allowed  to  the 
attorney  for  the  trustee  in  this  proceeding  should  be  fixed  in  the 
final  decree  as  costs  in  that  proceeding  (Code,  §§  2561,  2562),  and 
not  as  a  payment  to  counsel  as  a  proper  sum  chargeable  to  the 
principal  of  the  estate. 

The  decree  should  therefore  be  reversed,  so  far  as  it  allows  the 
trustee  to  resign,  and  discharges  him  from  liability  to  the  estate; 
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nutaining  the  exceptions  of  the  beneficiaries  to  the  allowance  to 
the  trnstee  of  the  costs  and  expenses  of  the  proceedings  to  fore- 
close the  mortgage,  and  the  snm  of  f350  to  the  trustee's  counsel 
as  retaining  fee  upon  this  proceeding,  and  conflrming  the  decree 
in  other  respects,  with  costs  of  this  appeal  to  the  appellants,  to  be- 
paid  oat  of  the  estate  in  the  hands  of  the  trustee. 

VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

WILLIAMS,  J.  (dissenting).  The  trustee  petitioned  for  a  set- 
tlement of  his  accounts,  and  for  leave  to  resign  his  trust  and  he- 
discharged.  The  proceeding  thus  begun  resulted  in  the  decree  ap- 
pealed from.  The  cestnis  que  trustent  objected  to  certain  por- 
tions of  this  decree,  and  the  exceptions  with  reference  thereto  raise- 
the  questions  presented  upon  this  appeal.  Amdng  the  securities- 
that  came  into  the  hands  of  the  trustee  were  a  bond  and  mort- 
gage for  118,000  given  by  one  John  G.  Latimer;  the  mortgage  cov- 
ering real  property  in  the  city  of  Brooklyn,  N.  Y.  The  bond  and 
mortgage  were  given  in  1878,  payable  five  years  from  date.  The 
mortgagor  died  in  1884,  after  the  mortgage  became  due;  leaving  a 
widow  and  four  brothers,  his  heirs  at  law,  and  leaving  an  estate 
(which  was  inherited  by  the  four  brothers)  of  150,000,  aside  from 
the  property  mortgaged.  After  the  mortgagor's  death,  one  of  the 
brothers  acquired  the  interest  of  the  widow  and  the  remaining 
three  brothers  in  the  mortgaged  property;  and  in  1891  the  trus- 
tee, at  the  request  of  the  brother  owning  the  equity  of  redemption 
in  the  mortgaged  property,  extended  the  time  for  payment  of  the 
bond  and  mortgage  until  May  1,  1895,  without  the  consent  of  the 
remaining  three  brothers  of  the  deceased  mortgagor,  and  without 
requiring  from  the  brother  who  owned  the  equity  of  redemption 
an  agreement  to  pay  the  whole  amount  of  the  bond  and  mortgage. 
In  April,  1894,  the  buildings  upon  the  mortgaged  property  were 
damaged  by  fire.  The  trustee  held  policies  of  insurance  upon  the 
boildings  aggregating  $10,000,  and  the  owner  of  the  equity  of  re 
demption  held  policies  thereon  aggregating  $11,000.  The  loss  wa» 
adjusted  at  |3,400,  of  which  |1,619.04  was  payable  to  the  trusitee,. 
and  the  remainder  to  the  owner  of  the  equity  of  redemption.  The 
trnstee  permitted  the  owner  of  the  equity  of  redemption  to  re- 
ceive the  11,619.04  from  the  insurance  companies  to  be  used  in 
repairing  the  buildings  upon  the  morteraced  property.  The  insur- 
ance moneys  were  paid  by  the  companies  May  19,  1894,  and  on 
May  27,  1894,  the  buildings  collapsed,  and  became  a  total  loss. 
The  interest  upon  the  bond  and  mortgage  had  theretofore  been 
paid  as  it  became  due,  but  on  November  1,  1894,  there  was  default 
in  the  payment  of  the  interest  then  becoming  due;  and  in  April» 
1895,  the  trustee  commenced  an  action  of  foreclosure  in  Kings 
county.  The  heirs  of  John  O.  Latimer,  deceased,  were  made  par- 
ties to  the  action,  and  a  judgment  was  demanded  against  fhem  for 
deficiency.  The  three  brothers  who  had  parted  with  their  inter- 
est in  the  mortgaged  property  interposed  the  defense  that  the  ex- 
tension of  the  time  for  payment  of  the  bond  and  mortgage  had 
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discharged  them  from  liability.  The  trial  court  held  this  defense 
good,  and  the  appellate  division,  in  the  Second  department,  af- 
firmed the  decision.  The  latter  court  also  held  that  the  brother 
who  was  the  owner  of  the  equity  of  redemption  was  liable  for 
one-fourth  of  the  deficiency  (9  App.  Div.  163,  41  N.  Y.  Supp.  44). 
An  appeal  has  been  taken  by  the  trustee  from  the  decision  by  the 
appellate  division  to  the  court  of  appeals,  and  the  appeal  is  still 
pending  and  undetermined.  A  sale  of  the  mortgaged  premises  has 
not  been  had,  but  is  held  to  await  the  decision  of  the  appeal.  The 
cestuis  que  trustent,  the  appellants  from  the  surrogate's  decree, 
requested  the  surrogate  to  find,  among  other  things,  that  the  trus- 
tee was  guilty  of  gross  negligence  and  willful  misfeasance  in  ex- 
tending the  time  for  the  payment  of  the  bond  and  mortgage,  and 
thus  releasing  the  three  brothers  of  the  deceased  mortgagor  from 
liability  upon  the  bond  for  deficiency,  and  in  not  securing  a  larger 
amount  from  the  insurance  companies  in  settlement  of  the  loss  by 
fire  In  the  buildings  upon  the  mortgaged  property,  and  in  allow- 
ing the  owner  of  the  equity  of  redemption  to  take  the  share  of  the 
insurance  moneys  payable  to  the  trustee,  and  that  a  substantial 
loss  to  the  trust  estate  had  resulted  from  such  negligence  and  mis- 
feasance, and  that  it  was  incumbent  upon  the  trustee  to  make  the 
trust  estate  good,  to  the  full  extent  of  the  bond  and  mortgage, 
with  interest,  and  to  reimburse  the  estate  for  the  expenses  of  the 
foreclosure  action,  and  of  his  efforts  to  enforce  the  bond  paid  by 
him  from  the  trust  funds.  The  surrogate  refused  to  make  these 
findings,  and  held  and  decided  that  the  trustee  was  not  guilty  of 
any  negligence  or  misfeasance,  nor  chargeable  with  any  loss  re- 
sulting from  negligence  or  misfeasance  with  reference  to  the  bond 
and  mortgage,  in  view  of  the  clause  in  the  will  under  which  he 
acted  as  trustee.  By  the  decree  the  account  of  the  trustee  was 
settled,  and  the  trustee  was  permitted  to  resign  his  trust,  a  n«w 
trustee  was  appointed,  and  the  old  trustee  was  directed  to  trans- 
fer to  the  new  trustee  the  trust  estate,  except  that  he  was  allowed 
to  retain  the  bond  and  mortgage  pending  the  appeal  to  the  court 
of  appeals  and  a  sale  of  the  mortgaged  property,  and  was  directed, 
after  such  sale,  to  pay  over  to  the  new  trustee  the  proceeds  of  the 
sale,  and  any  deficiency  collected  upon  the  bond,  less  the  costs  and 
disbursements  ordered  to  be  paid  therefrom  by  the  court,  and  such 
other  expenses  as  might  be  allowed  by  the  surrogate's  court  upon 
the  foot  of  the  decree;  and  upon  making  such  payment,  and  filing 
receipt  therefor,  he  should  be  discharged  from  the  trust  The  trus- 
tee was  allowed,  in  settling  his  account,  credit  for  costs  paid  to  his 
attorney  in  the  action  for  foreclosure,  and  he  was  also  allowed  a 
credit  for  f350  for  services  in  this  accounting,  and  another  pro- 
ceeding against  him  for  an  accounting. 

We  do  not  see  how  it  could  be  determined  by  the  surrogate  at 
the  time  of  the  making  of  the  decree,  or  how  it  can  now  be  deter- 
mined, whether  the  trust  estate  has  suffered  any  loss  upon  the 
bond  and  mortgage  in  question.  It  cannot  be  known  until  the  sale 
of  the  mortgaged  premises  takes  place  how  much  will  be  realized 
Irom  such  sale,  or  whether  there  will  be  any  deficiency  to  be  paid 
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by  any  of  the  parties  liable  upon  the  bond;  nor  can  it  be  deter- 
mined, until  the  decision  of  the  court  of  appeals,  whether  all  the 
heirs  of  the  mortgagor  will  be  liable  upon  the  bond  for  such  defi- 
ciency. It  is  possible,  therefore,  that  the  whole  amount  due  upon 
the  bond  and  mortgage,  and  coats  and  expenses  of  the  action,  will 
be  recovered,  and  that  there  will  be  no  loss  whatever  to  the  trust 
estate.  We  are  not  prepared  to  assent  to  the  correctness  of  the 
decision  of  the  surrogate  that  the  trustee  is  not  liable  for  the  loss 
to  the  trust  estate  if  any  shall  finally  be  found  to  have  been  suf- 
fered. It  will  be  time  to  settle  that  question,  however,  when  it 
shall  appear  that  loss  has  been  sustained.  We  think  that  the  sur^ 
rogate  should  have  reserved  decision  as  to  this  question  until  the 
termination  of  the  foreclosure  suit,  and  the  sale  of  the  mortgaged 
property,  and  the  collection  of  such  part  of  the  deficiency,  if  any, 
as  could  be  collected,  and  have  provided  by  the  decree  for  a  sup- 
plemental accounting  with  reference  to  this  bond  and  mortgage, 
and  the  costs  and  expenses  of  the  suit  to  foreclose  the  same  and 
enforce  the  liability  upon  the  bond.  Nor  do  we  see  why  the  old 
trustee  should  have  been  permitted  to  retain  the  bond  and  mort- 
gage, and  to  conduct  the  proceedings  to  enforce  collection  of  the 
same.  The  decree  should  have  provided  for  the  transfer  of  these 
to  the  new  trustee,  with  the  other  •assets  of  the  trust  estate;  and 
the  new  trustee  should  have  been  directed  to  prosecute  the  action 
and  appeal  to  a  termination,  and  collect  and  receive  such  moneys  as 
he  could  upon  the  bond  and  mortgage.  There  is  no  reason  annar- 
ent  to  us  why  the  trustee,  after  his  resignation,  and  after  the  ap- 
pointment of  a  new  trustee,  should  be  allowed  to  retain  any  por- 
tion of  the  assets  of  the  trust  estate.  We  are  not  inclined  to  dis- 
turb the  allowance  by  the  surrogate  of  the  t350  to  the  trustee  for 
services  of  his  attorney  in  this  and  other  proceedings  for  an  ac- 
counting. The  decree  made  by  the  surrogate  should  be  modified  in 
the  respects  referred  to,  and,  as  modified,  should  be  affirmed,  with- 
out costs  of  this  appeal. 

(ySRIEN,  J.,  concurs. 

(22  Ml8C.  Bep.  315.) 

WANDELT  V.  BURNETT. 

(Supreme  Court,  Appellate  Term.    January  17,  1898.) 

L  AcTiow  »0R  Conversion — Complaint. 

In  an  action  for  conversion,  the  complaint  alleged  that  plaintiff  gave  to 
defendant  a  note,  and,  after  protest  thereof,  delivered  to  him  a  check  for 
the  fall  amount  and  protect  fees,  which  defendant  promised  and  agreed 
to  use  for  the  purirase  of  taking  up  and  returning  the  note  to  the  plaintiff, 
and  that  defendant  indorsed  and  cashed  the  check,  but  did  not  take  up  the 
note,  which  he  had  previously  transferred,  and  that  plaintiff  was  there- 
after compelled  to  pay  the  same.  It  fnrtlier  alleged  that  the  defendant 
"fraudulently  misapplied  and  converted  such  proceeds  [of  the  check]  to 
Ub  own  use,"  and  did  "falsely  and  fraudulently  represent  to  the  plaintiff 
that  he  had,  with  the  proceeds  of  such  check,  taken  up  said  note,  and  that 
the  same  was  paid."  Hdd,  that  this  constituted  a  i)ositive  allegation  of 
the  conversion  of  the  money,  as  distinguished  from  the  check  Itself. 
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S.  Akrbbt — SumoiBROT. 

The  afladavlt  for  arrest  did  not  specifically  allege  that  the  defendant 
cashed  the  check  himself,  or  caused  It  to  be  cashed;  but  It  was  alleged 
that  the  check  was  made  to  defendant's  individual  order,  and  was  de- 
livered to  him  upon  the  trust  above  set  forth.  Hdd,  that  plalntiflC  was 
not  bound  to  negative  an  unsworn  statement  subsequently  made  by  de- 
fendant that  he  had  been  acting  for  an  undisclosed  principal,  to  whom 
he  had  transmitted  both  note  and  check,  but  that  the  facts  alleged  created 
the  presumption  that  he  had  used  the  proceeds  for  his  own  use. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Samuel  Wandelt  against  Dillon  B.  Burnett.  Prom  af- 
firmance by  the  general  term  of  an  order  denying  defendant's  motion 
to  vacate  an  order  of  arrest  (47  N.  Y.  Supp.  1160),  he  appeals.  Af- 
firmed. 

Argued  before  DALY,  P.  J.,  andMcADAM  and  BISOHOFP,  JJ. 

Frederick  W.  Mattocks  and  John  Jay  McKelvey,  for  appellant 
William  C.  Beddy,  for  respondent. 

DALY,  P.  J.  The  defendant  sold  a  quantity  of  lumber  to  the  plain- 
tiff, receiving  his  note  therefor,  to  the  order  of  "D.  B.  Burnett,  Agt," 
ithe  name  under  which  defendant  did  business.  The  plaintiff  did  not 
have  funds  sufiQcient  in  bank  tv  meet  the  note  when  it  fell  due,  and 
afterwards  delivered  to  the  defendant,  at  his  request,  a  check  for  the 
full  amount  and  protest  fees,  which  defendant  promised  and  agreed  to 
use  for  the  purpose  of  taking  up  and  returning  the  note  to  the  plain- 
tiff. The  defendant  indorsed  the  check,  which  was  payable  to  his 
order,  and  it  was  paid  at  plaintiff's  bank.  But  the  note  was  not  taken 
up  and  returned  to  the  plaintiff,  who  was  subsequently  sued  thereon 
by  the  holder,  the  First  National  Bank  of  New  Haven,  and  he  was 
■compelled  to  pay  it.  This  action  was  brought  agaiiist  the  defendant 
to  recover  the  loss  sustained  by  the  conversion  of  the  proceeds  of  the 
■check.  Upon  the  facts,  the  plaintiff  obtained  an  order  of  arrest 
^against  the  defendant  for  a  "fraudulent  conversion  of  money  received 
in  a  fiduciary  capacity";  and  a  motion  by  defendant  to  vacate  the 
-arrest  upon  ^e  papers  upon  which  it  was  granted  was  denied  by  the 
special  term  of  the  city  court,  in  an  order  which  the  general  term  of 
that  court  has  afiSrmed.    This  appeal  is  from  such  aflSrmance. 

The  ground  of  arrest,  as  set  forth  in  the  order  of  arrest  above  quoted, 
is  fully  sustained  by  the  facts  alleged  in  the  complaint,  and  in  the 
affidavit  for  arrest.  The  complaint  is  criticised  for  its  alleged  state- 
ment of  two  inconsistent  grounds  of  action,  in  averring  that  the  de- 
fendant agreed  to  use  the  "check  or  its  proceeds"  to  take  up  the  note, 
and  "fraudulently  converted  the  check  and  its  proceeds,"  on  the  ground 
that  the  authorities  distinguish  between  a  check  and  money  (Genin  v. 
Schwenk,  62  Hun,  578, 17  N.  Y.  Supp.  34),  and  a  charge  of  converting 
money  cannot  be  sustained  by  proof  of  converting  a  check.  It  is, 
however,  distinctly  alleged  in  the  complaint  that  the  defendant  "fraud- 
ulently misapplied  and  converted  such  proceeds  to  his  own  use,"  and 
did  "falsely  and  fraudulently  represent  to  the  plaintiff  that  he  had, 
with  the  proceeds  of  such  check,  taken  up  said  notes,  and  that  the 
same  was  paid."  This  is  a  positive  allegation  of  the  conversion  of  the 
«noney. 
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It  is  daimed  that  ihe  alBdavit  for  arrest  does  not"  support  the  com- 
plaint The  aflBdavit  states  that  the  defendant  promised  to  take  up 
the  note  with  the  check;  that,  when  suit  was  commenced  on  the  note, 
jdaintifF  saw  the  defendant,  and  asked  him  how  this  happened,  if  he 
had  not  taken  up  the  note,  and  why  he  had  not  used  the  check  for  the 
purpose  for  which  plaintiff  had  given  it;  that  defendant  professed  sur- 
prise and  anger,  and  said  that  the  lumber  for  which  the  note  was  given 
had  come  from  one  Goodrich,  and  that  the  note  and  check  to  take  it  up 
had  been  given  to  Goodrich,  and  that  it  was  very  wrong  for  Goodrich 
to  do  as  he  had  done,  and  that  he  (defendant)  would  help  plaintiff 
out  if  he  would  pay  part  cash,  and  give  new  notes  for  the  balance  of 
the  old  note  and  costs,  which  notes  he  would  see  were  taken  care  of. 
The  affidavit  states  that  nothing  was  said  to  plaintiff  about  Goodrich 
or  any  other  person  as  defendant's  principal  when  the  lumber  was 
bought,  when  the  original  note  was  given,  or  when  the  check  waa 
given  to  take  up  the  note;  and  plaintiff  charges  that  the  defendant 
converted  the  check  and  its  proceeds  to  his  own  use.  It  is  not  shown 
in  the  affidavit  that  the  defendant  cashed  the  check  himself,  or  caused 
it  to  be  cashed;  and  the  general  allegation  of  the  fraudulent  conver- 
sion of  the  check  and  its  proceeds  is  only  a  conclusion.  But,  never- 
theless, the  facts  stated  in  the  affidavit  sustain  the  cause  of  action 
for  conversion  of  the  proceeds  of  the  check.  WhUe  the  original  note 
was  made  payable  to  the  order  of  "D.  B.  Burnett,  Agt.,"  the  check 
which  plaintiff  gave  to  the  defendant  to  take  qp  the  note  was  made 
to  the  order  of  "D.  B.  Burnett," — ^that  is  to  say,  to  the  defendant  per- 
sonally and  individually, — and  was,  in  addition,  delivered  to  him 
npon  a  personal  trust  which  attached  to  the  proceeds  obtained  by  his 
indorsement,  and  which,  it  may  be  fairly  inferred,  were  received 
ty  him.  Plaintiff  was  not  bound  to  negative  the  unsworn  state- 
ment of  defendant  that  he  was  acting  for  a  principal  to  whom  he 
l»ad  transmitted  both  note  and  check.  The  check  being  made  to 
Wm  Individually,  upon  his  agreement  to  use  it  as  instructed,  his 
failure  to  so  use  it,  by  taking  up  plaintiffs  note,  and  returning  it 
to  him,  and  the  cashing  of  the  check  upon  his  indorsement,  create 
the  presumption  that  he  used  the  proceeds  for  his  own  purpose; 
and  this  was  conversion  of  the  money.  Moflatt  v.  Fulton,  132  N. 
Y.  507,  30  N.  E.  992, 

Order  affirmed,  with  costs.    All  concur. 


<22  Misc.  Bep.  284.) 

WRIGHT  V.  THORPE  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    January  25,  1898.) 

Fbadddlbnt  Convktance. 

An  insolvent  debtor  transferred  his  business  and  all  his  property  to 
trustees,  who  were  to  run  the  former  an  Indefinite  time,  and  out  of  the 
profits  pay  such  creditors  as  should  consent  to  the  arrangement.  If  the 
business  could  be  sold  for  a  sufficient  sum  to  pay  such  creditors,  the  pro- 
ceeds were  to  tie  divided  among  them.  6eld,  that  the  transfer  was  void 
as  to  creditors  not  consenting  thereto. 

Action  by  William  A.  Wright  against  John  B.  Thorpe  and  othera 
Judgment  for  plaintiff. 
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Action  b7  a  Judgment  creditor  to  set  aside  a  transfer  of  property  \tj  Ub 
debtor  as  fraudulent  and  void  against  creditors.  It  Is  by  a  trust  Instrument 
wblch  transfers  the  business  and  all  of  the  assets  of  the  debtor  therein, 
to  trustees  to  hold  the  same,  run  the  business  for  an  indefinite  time,  and  out 
of  the  profits  pay  in  full  such  of  the  creditors  as  shall  come  in  and  agree 
to  such  arrangement,  and  thereupon  to  transfer  back  to  the  debtor.  It  also 
provides  that  if  at  any  time  the  said  debtor  shall  provide  a  purchaser  of  the 
said  business  for  a  sum  sufficient  to  pay  such  consenting  creditors,  the 
trustees  shall  transfer  to  such  purchaser  upon  receiving  the  said  sum,  whicb 
they  shall  divide  among  the  said  creditors.  The  property  so  transferred  by 
the  debtor  was  all  that  he  had,  and  he  was  insolvent  when  he  made  audi 
transfer. 

Clarence  J.  Shearn,  for  plaintiff. 
Louis  Wertheimer,  for  defendants. 

G-AYNOR,  J.  This  scheme  hinders  and  delays  all  creditors  who 
did  not  consent  to  it  (of  whom  plaintiff  is  one),  and  is  therefore  void 
as  to  them.    Sutherland  v.  Bradner,  116  N.  Y.  410,  22  N.  E.  554. 

Judgment  for  the  plaintiff. 


(22  Misc.  Rep.  320.) 

HAYES  V.  FAT. 

(Supreme  Court,  Appellate  Term.    January  17, 1898.) 

iNjnsr  TO  EMPT,0YE— CONSTRDCTION   OF  SeWKR — PrOTECTINO   ExCATATtOlTS. 

The  provision  of  Consolidation  Act,  {  473,  as  amended,  requiring  that 
"all  excavations  *  •  •  shall  be  sheet-piled  where  necessary  to  prevent 
the  adjoining  earth  from  caving  In,"  relates  to  the  construction  of  build* 
Ings  In  Xew  York  City,  and  affects  the  building  and  Are  departments,  but 
has  no  relation  to  excavations  made  In  the  public  streets  for  sewerage 
connections. 

Appeal  from  the  city  court  of  New  York,  general  term. 

Action  by  William  Hayes  against  James  Fay.  From  an  affirm- 
ance by  the  general  term  (47  N.  Y.  Supp.  1137)  of  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.    Beversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Daniel  Daly,  for  appellant. 

W.  Stainton  (J.  P.  Berg,  of  counsel),  for  respondent. 

McADAM,  J.  The  action  is  by  an  employ^  of  the  defendant  ta 
recover  damages  for  injuries  sustained  March  7,  1896,  while  work- 
ing on  2d  avenue,  near  122d  street,  in  an  excavation  made  in  the 
highway  to  connect  the  public  sewer  with  adjoining  property.  The 
injuries  are  alleged  to  have  been  caused  "by  the  carelessness  and 
negligence  of  the  defendant  in  not  providing  the  plaintiff  a  secare 
and  safe  place  to  work,  as  was  his  duty  to  do,  in  that  he  omitted 
and  failed  to  sheet-pile  said  excavation  so  as  to  prevent  the  same 
from  becoming  dangerous  to  life  and  limb,  under  the  requirements 
of  section  473  of  chapter  410  of  the  Laws  of  1882,  and  the  amend- 
ments thereto  made  by  chapter  456  of  the  Laws  of  1885,  chapter 
566  of  the  Laws  of  1887,  and  chapter  275  of  the  Laws  of  1892." 
The  statutory  provisions  relied  on  constitute  section  473  of  the 
consolidation  act,  and,  as  their  title  plainly  indicates,  relate  to  the- 
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constraction  of  buildings  in  the  city  of  New  York,  and  affect  the 
building  and  fire  departments  of  said  city.    The  title  of  an  act  is 
sometimes  an   invaluable  guide  to  its  right  construction   (End. 
Interp.St.  §  59;  1  Kent,  CJomm.  460, 461;  Smith's  CJonst.  Const.  §§  556- 
558;   Brinckerhoff  v.  Bostwick,  23  Hun,  at  page  239;   Eby's  Ap- 
peal. 70  Pa.  St.  311;  In  re  Village  of  Middletown,  82  N.  Y.  196), 
particularly  where  it  is  a  private  or  local  bill,  which  must  not  em- 
brace more  than  one  subject,  and  that  expressed  in  the  title  (Const, 
art  3,  §  16).    The  statute  invoked  by  the  plaintiff  does  not  relate 
to  excavations  made  in  the  public  streets  for  sewerage  connec- 
tions.    Such  excavations  are  under  the  exclusive  control  of  the 
roramon  council  (Oonaolidation  Act,  §  85.  subd.  5),  which  is  vested 
with  power  by  ordinances  "to.  regulate  the  opening  of  street  sur- 
faces, the  laying  of  gas  and  water  mains,  the  building  and  rebuild- 
ing of  sewers,"  etc.    These  ordinances  were  not  proved,  do  not 
appear  in  the  case,  and  are  not,  therefore,  before  us  for  considera- 
tion.    Independently  of  any  statutory  provision,  a  master  is  bound 
to  furnish  his  servant  a  safe  and  proper  place  in  which  to  do  his 
work,  and  an  employer,  if  guilty  of  negligent  omissions  to  guard 
against  dangers  which  he  ought  reasonably  to  have  anticipated, 
may  make  himself  liable  to  an  employ^  injured  by  the  caving  in 
of  an  excavation  supposed  by  the  servant  to  have  been  made  safe 
by  the  master  before  being  directed  to  enter  it.    Kranz  v.  Rail- 
way Co.,  123  N.  Y.  1,  25  N.  E.  206;  Stuber  v.  McEntee,  142  N.  Y. 
2(H).  36  N.  E.  878.    But  the  difficulty  is  that  the  present  action 
was  not  tried,  as  the  cases  last  cited  were,  with  reference  to  the 
peculiarities  of  the  particular  situation,  but  unon  the  erroneous 
assumption  that,  because  the  defendant  did  not  comply  with  the 
provisions  of  section  473  of  the  consolidation  act,  supra,  in  regard 
to  sheet-piling,  such  omission  was  in  and  of  itself  prima  facie  evi- 
dence of  negligence,  upon  which  the  jury  were  authorized  to  find 
against  the  defendant.    Followine  this  theory,  the  court,  at  the 
plaintiff's  request,  charged  the  jury  that  "a  person  violating  an 
express  statute  is  a  wrongdoer,  and  as  such  is  nen'ligent  in  the  eye 
of  the  law."  and  that  the  mere  "omission  to  comply  with  the  stat- 
ute is  prima  facie  evidence  of  negligence  in  an  action  brought  by 
one  who  has  been   injured."    The  defendant's  counsel  then   re- 
qnested  the  court  to  charge  that  the  statute  was  inapplicable,  and 
this  request  was  declined.    These  rulings  were  duly  excepted  to. 
Thus  the  violation  of  the  provisions  of  a  statute  having  no  rele- 
vancy to  the  issue  on  trial  was  made  the  test  of  the  defendant's 
liability,  and  the  question  of  his  negligence,  independently  of  such 
pronsiong,  was  entirely  brushed  aside.    Whether  sheet-piling  was 
necessary  to  make  the  excavation  reasonably  safe,  considering  the 
nature  of  the  soil,  depth  and  width  of  excavation,  the  weather,  and 
the  alleged  frozen  condition  of  the  ground  at  the  time;   whether, 
in  view  of  the  plaintiff's  20  years'  experience  on  such  work,  the 
danger  was  at  once  obvious  to  him,  and  therefore  one  of  the  as- 
aouied  risks  of  his  emplovment  (Kinsley  v.  Pratt,  148  N.  Y.  373, 
42  X.  E.  986;  Weston  v.  City  of  Troy,  139  N.  Y.  281,  34  N.  E.  780; 
Uickev  T.  Taaffe,  105  N.  Y.  26,  35,  36,  12  N.  E.  286;   C»riack  v. 
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Woolen  Co.,  146  Mass.  182,  15  N,  E.  579;  Downey  t.  Sawyer,  157 
Mass.  418,  32  N.  E.  654);  and  whether  the  plaintiff  himself  did  not 
create  the  very  danger  of  which  he  complains  (Collins  ▼.  Crimmlns, 
11  Misc.  Rep.  24,  31  N.  Y,  Supp.  860;  O'Connell  v.  Clark  (Sup.)  48 
N.  Y.  Supp.  74), — these  were  proper  questions  for  the  jury  to  con- 
sider before  mulcting  the  defendant;  yet  the  trial  judge,  instead 
of  submitting  them,  gave  a  binding  instruction,  the  effect  of  which 
was  to  hold  the  defendant  a  wrongdoer,  and  as  negligent  in  the 
eye  of  the  law.  This  was  almost  tantamount  to  a  direction  to  find 
for  the  plaintiff,  leaving  open  to  the  jury  only  the  quantum  of  dank- 
ages.  For  this  erorr,  and  without  considering  the  other  objec- 
tions urged  by  the  defendant,  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


(25  App.  Dlv.  191.) 

ROMEO  T.  GAROPALO. 

(Supreme  Court,  Appellate  Division,  First  Department.    January  14,  1898.) 

Attachiibnt — Motion  to  Vacate. 

Upon  a  motion  to  vacate  an  attachment,  the  question  was  whether,  on 
the  facta  as  averred,  there  was  an  express  warranty,  for  the  breach  of  which 
the  plaintiff  could  recover.  The  languajce  of  the  contract  was  that  the 
paste  which  the  plaintiff  purchased  should  be  shipped  by  the  defendant 
In  good,  merchantable  order,  of  the  usual  good  quality.  Held,  that  th« 
question  was  not  free  from  doubt,  and  that  therefore,  under  the  general 
principle  that  on  such  a  motion  the  attachment  will  be  held,  unless  the 
complaint  and  affidavits  clearly  Indicate  that  the  plaintiff  must  ultimately 
fall,  the  motion  should  be  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Francisco  Romeo  against  Alfonso  Qarofalo.  From  an 
order  of  the  general  term  (47  N.  Y.  Supp.  91)  denying  a  morion  to 
vacate  warrant  of  attachment,  defendant  appeals.    Afiarmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Esek  Cowen,  for  appellant. 
E.  E.  Baldwin,  for  respondent. 

PER  CURIAM.  We  do  not  think  that  the  complaint  and  afB- 
davit  here  so  clearly  fail  to  state  a  sufficient  cause  of  action  as  to 
justify  the  vacating  of  the  attachment.  The  general  rule  is  (as 
was  held  in  Furbush  v.  Nye,  17  App.  Div.  326,  45  N.  Y.  Sopp.  214, 
and  in  Johnson  v.  Trim  Co.,  79  Hun,  407,  29  N.  Y.  Supp.  797)  that 
the  court  will  not  consider  the  merits  of  the  action  upon  a  motion 
of  this  character,  and  thus  determine  whether  the  plaintiff  can 
succeed  or  not.  The  attachment  will  be  held,  unless  the  complaint 
and  affidavits  clearly  indicate  that  the  plaintiff  must  ultimately  fail. 
Here  the  question  is  whether  there  was  an  express  warranty,  for 
the  breach  of  which  the  plaintiff  can  recover.  That  question,  up- 
on the  facts  before  us,  is,  to  say  the  least,  doubtful.  The  language 
of  the  contract  is  that  the  paste  which  the  plaintiff  purchased 
should  be  shipped  by  the  defendant  in  good,  merchantable  order. 


Digitized  by 


Google 


8up.  Ct.)  BUQHES   V.  8MITHER.  llo 

of  the  Qsnal  good  quality.  The  latter  expression  would  seem  to 
have  been  unnecessary,  if  nothing  more  were  intended  to  be  con- 
veyed thereby  than  that  the  paste  should  be  in  good,  merchantable 
order.  The  plaintiff's  contention  is  that  the  paste  was  to  be  mer- 
chantable, and  also  of  the  usual  good  quality.  This  contention  is 
not  without  force.  We  do  not,  however,  desire  to  prejudge  that 
question.  It  is  sufficient,  for  the  proper  disposition  of  this  ap- 
peal, that  the  question  is  not  free  from  doubt  It  may  be  that 
when,  upon  the  trial,  this  contract  is  read  in  the  light  of  the  sur- 
rounding circumstances,  a  meaning  should  be  attached  to  these 
words,  "of  the  usual  good  quality,"  which  will  bring  it  within  the 
definition  of  an  express  warranty.  Some  of  these  circumstances 
are  even  now  in  evidence.  Thus,  it  appears  that  the  goods  were 
delivered  on  board  of  a  vessel  at  the  port  of  Naples,  that  they  were 
paid  for  in  part  before  they  arrived  in  this  country,  that  the  plain- 
tiff is  a  dealer  in  this  paste  here,  and  that  the  defendant  is  the 
manufacturer  thereof  in  Italy.  An  understanding  between  the 
parties  as  to  the  quality  of  the  paste,  and  as  to  what  waa  "usual" 
in  that  regard,  may  plainly,  under  this  complaint,  be  developed, 
when  all  the  surrounding  circumstances  are  disclosed  by  testimony 
upon  the  trial.  At  all  events,  we  cannot,  upon  these  papers,  say 
with  any  degree  of  certainty  that  the  plaintiff  must  necessarily  fail 
upon  the  trial  to  establish  an  express  warranty. 

We  think,  therefore,  that  the  order  was  right,  and  should  be 
affirmed,  with  |10  costs  and  the  disbursements  of  the  appeaL 


(23  App.  Div.  680.) 

HUGHES  V.  SMITHEB. 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1897.) 

1.  Account  Stated— Joirt  Adtbntuue. 

An  action  upon  an  account,  alletred  to  have  been  stated  as  between 
principal  and  agent,  trill  not  He  where  the  actual  rela,tion  between  the 
partlre.  In  the  transactions  to  only  a  portion  of  which  the  account  relates, 
was  that  of  persons  engaged  in  a  Joint  adventure,  Involving  a  sharing  of 
profits  and  losses. 
1  Samr— AssroNED  Clatk. 

If  in  such  a  case  the  action  Is  brought  by  one  claiming  under  an  assign- 
ment of  the  mere  claim  on  the  alleged  account  stated,  he  must  be  held 
strictly  to  his  allegations,  for  in  no  way  could  the  action  afford  the  de- 
fendant an  opportunity  to  seek  a  final  settlement  of  his  Joint-adventure 
accounts  with  the  assignor. 
t.  Same— What  CoNSTmiTBS. 

An  account  does  not  become  "stated"  because  the  party  to  whom  It  is 
rendered  renders  a  responsive  account.  In  which,  while  charging  himself 
with  the  balance  claimed,  he  enters  on  the  otber  side  of  the  account  items 
more  than  sufficient  to  wipe  out  that  balance.  Such  an  "admission"  must 
be  taken  as  a  whole  or  not  at  all. 
4  Paktsebshif— Rknditiok  of  Accouht. 

The  doctrine,  as  between  debtor  and  creditor,  of  an  implied  promise  to 
pay.  resulting  from  the  rendition  of  an  account  by  one  party  which  is  re- 
ceived and  retained  by  the  other  in  silence,  is  not  applicable  to  a  partner- 
ship account 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  William  H.  T.  Hughes  against  John  T.  Smither.  Prom 
a  judgment  entered  on  a  decision  of  the  referee  dismissing  his  com- 
plaint on  the  merits,  plaintiff  appeals.     Affirmed. 

The  action  was  upon  an  account  alleged  to  have  been  stated  between  the 
plaintiff's  assignors,  Mellor  &  Fenton,  of  Liverpool,  and  the  defendant,  who 
was  a  merchant  doing  business  In  Texas.  The  transactions  between  the  par- 
ties consisted  in  the  purchase  and  sale  of  cotton,  and  what  are  known  .as 
"cotton  futures,"  upon  joint  account.  The  defendant  purchased  the  cotton 
In  this  country,  and  shipped  It  to  Mellor  &  Fenton,  who  sold  it  In  the  Liver- 
pool market  The  result  of  the  transactions  was  a  loss,  and  the  account 
alleged  to  have  been  stated  showed  that  Mellor  &  Fenton  bad  honored  and 
paid  the  defendant's  drafts,  drawn  upon  them  for  the  purchase  price  of  tho 
cotton,  to  an  amount  in  excess  of  that  received  upon  the  sale  of  the  cotton 
In  the  Liverpool  market  For  this  balance  the  plaintiff,  as  assignee  of  Mellor 
A  Fenton's  demand,  brings  this  action.  Further  facts  are  stated  In  the 
opinion. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARKETT,  EUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

George  C.  Lay,  for  appellant 
FishCT  A.  Baker,  for  respondent. 

BARRETT,  J.  The  complaint  proceeds  upon  the  theory  that  the 
relations  between  the  plaintiff's  assignors  and  the  defendant  were 
those  of  principal  and  agent.  It  is  averred  that,  for  their  services 
as  the  defendant's  commission  merchants  and  factors,  they  were  to  be 
''compensated  by  a  commission  estimated  at"  one-half  of  the  net 
profits  to  be  derived  from  the  contemplated  sales  of  cotton.  At  tin- 
dose  of  the  trial,  this  allegation  being  entirely  unproved,  the  plaintiff 
was  permitted  to  amend,  so  far  as  to  withdraw  the  words  which  we 
have  quoted,  and  to  substitute  therefor  the  simple  averment  that  his 
assignors  were  to  "receive"  one-half  of  such  net  profits.  This  amend- 
ment, however,  did  not  change  the  characterization  of  the  action 
which  runs  through  the  complaint.  The  allegation  still  remained 
that  the  cotton,  was  consigned  to  the  assignors,  and  that  their  doings 
with  respect  thereto  were  "at  the  special  instance  and  request  of  the 
defendant  as  his  agents."  Thus,  it  is  clear  that  the  accounts  alleged 
to  have  been  stated  were  accounts  as  between  principal  and  agent, 
and  were  not  the  general  accounts  of  a  partnership  or  joint  adventure. 
Now,  it  appears  beyond  question,  from  the  documentary  evidence 
introduced  by  the  plaintiff  himself,  that  the  arrangement  between  the 
original  parties  was  not  tliat  of  principal  and  agent;  that,  as  matter 
of  fact,  the  plaintiff's  assignors  were  not  commission  merchants  as  to 
the  transactions  in  question,  and  did  not  act  therein  as  the  defend- 
ant's factors.  Whether  there  was  an  ordinary  psirtnersliip,  in  the 
strict  sense  of  that  relation,  need  not,  therefore,  be  specially  consid- 
ered. The  learned  referee  has  found  that  there  was  such  a  partner- 
ship, and  we  are  inclined  to  agree  with  him.  There  certainly  was, 
however,  a  joint  adventure,  with  many  of  tiie  attributes  of  a  partnt^r- 
shlp,  such  as  an  equal  sharing  of  profits  and  losses,  and  the  mutual 
exercise  of  discretion  as  to  purchases  and  sales,  subject  to  certain 
agreed  principles.  Indeed,  tlie  plaintiff  hardly  disputes  this  view  of 
the  relations  of  the  parties.     What  he  says  is  that  the  original  parties 
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"were  not  partners,  in  the  strict  sense  that  implied  the  necessity  of  an 
eqnity  suit."    This  is  plainly  begging  the  question.     Again,  he  says: 

"There  was  no  partnership  between  the  original  parties  in  the  strict  senae. 
At  most,  the  parties  were  jointly  Interested  In  the  profits,  but  not  in  the  cot- 
ton or  Its  proceeds." 

In  this  latter  position,  however,  he  is  in  error.  The  defendant,  it 
is  true,  purchased  the  cotton  in  his  own  name,  but  he  did  so  for  the 
joint  account  ^o  the  assignors  sold  the  cotton  in  their  own  names, 
but  in  doing  so  they,  too,  acted  for  the  joint  account  Notwithstand- 
ing the  phraseology  of  the  formal  invoices  used  in  the  dealings  be- 
tween the  parties,  it  is  quite  clear  that,  however  the  legal  title  may 
have  stood  at  any  one  time,  both  parties  were  equitably  interested  in 
the  cotton  as  well  as  in  its  proceeds.  Be  that  as  it  may,  however,  it 
cannot  be  gainsaid  that  the  relations  of  the  parties  were  not  those  of 
vendor  and  vendee,  principal  and  agent,  or  consignor  and  consignee. 
It  follows  that  the  plaintiff  failed  in  the  entire  scope  of  his  action. 

It  will  be  observed  that  the  plaintiff  is  but  an  assignee  of  the 
particular  claim  set  forth  in  the  complaint.  The  averment  is  of 
an  account  stated  as  between  principal  and  agent,  and  of  an  as- 
signment of  the  "said  claim."  There  is  no  allegation  of  any  other 
claim,  or  of  an  assignment  of  any  other  claim.  The  plaintiff  must 
be  held  strictly  to  what  he  has  thus  alleged.  If  his  assignors  had 
brought  this  action,  they  might  have  been  treated  with  greater  lib- 
erality. Had  their  proofs  deviated  from  their  allegations,  an' 
amendment  setting  up  an  account  stated  of  the  joint-adventure 
transactions  would  not  have  prejudiced  the  defendant  Under 
such  circumstances,  upon  an  amendment  being  permitted,  the  de- 
fendant could  show  errors  sufficient  to  warrant  the  reopening  of 
the  account,  and  a  final  settlement  of  the  joint-adventure  accounts 
could  ultimately  be  decreed.  Hot  so,  however,  as  to  the  assignee 
of  the  claim  alleged.  He  must  recover,  if  at  all,  strictly  upon  the 
issue  which  he  has  tendered,  namely,  the  issue  of  an  account  stat- 
ed between  principal  and  factor.  It  was,  doubtless,  this  consid- 
eration which  influenced  the  learned  referee  at  the  close  of  the 
case  to  deny  the  plaintiff's  motion  to  conform  the  pleadings  to  the 
proofs,  "so  as,"  to  quote  the  plaintiff's  language,  "to  avail  himself 
of  the  evidence  in  the  case  as  showing  an  account  stated  upon 
both  causes  of  action,  upon  any  legal  theory  of  the  relation  be- 
tween the  parties  to  the  original  contract  which  may  be  supported 
by  the  facts."  That  motion  indicated  the  stress  in  which  the 
plaintiff  then  found  himself  between  his  averments  and  his  proofs. 
We  think  his  motion  was  properly  denied. 

These  views  are  amply  sufScient  to  justify  the  conclusion  at 
which  the  learned  referee  arrived,  dismissiner  the  complaint  upon 
the  merits.  It  appears,  however,  that  the  learned  referee  fully 
considered  the  question  whether  an  account  of  the  partnership  or 
joint-adventure  transactions  was  stated,  and  his  decision  upon  that 
question  of  fact  was  also  adverse  to  the  plaintiff.  He  distinctly 
foand  that  such  an  account  had  not  been  stated.  To  quote  the 
language  of  his  decision: 
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"That  the  account  of  the  partnership  business  ao  transacted  by  Mellor  & 
Fenton  and  the  defendant  had  not,  at  the  commencement  of  this  action,  been 
adjusted,  settled,  or  agreed  to  for  either  of  said  two  periods  or  seasons  of 
business." 

Upon  a  careful  review  of  the  eyidence,  even  in  tbe  light  of  the 
very  elaborate  brief  submitted  by  the  plaintifTs  counsel,  we  are 
of  the  opinion  that  this  finding  of  the  learned  referee  was  amply 
supported  by  the  evidence.  The  gist  of  the  plaintiff's  argument  is 
that  the  defendant  should  be  deemed  to  have  agreed  to  the  ac- 
counts because  he  had  no  just  reason  for  disagreement,  and  gave 
none;  in  other  words,  because,  as  an  honest  man,  he  ought  to 
have  agreed  to  them.  It  is  suggested,  too,  as  to  one  of  the  causes 
of  action,  that  the  defendant  admitted  the  balance  claimed  by  the 
plaintiff's  assignors  in  their  original  account,  because,  in  his  re- 
sponsive account,  he  credits  them  with  the  balance  claimed  by 
them.  It  appears,  however,  that  upon  the  other  side  of  his  ac- 
count he  charged  them  with  items  more  than  suflScient  to  wine  out 
their  alleged  balance.  What  is  thus  called  an  "admission''  can- 
not be  severed  from  the  context,  and  treated  independently.  The 
plaintiff  must  take  the  defendant's  entire  account  as  it  stands. 
Thus  the  opposing  accounts  stated  nothing  and  settled  nothing 
finally  with  regard  to  the  assignors'  claims.  The  defendant's  ac- 
count was  the  opposite  view  of  the  assignors'  account  which  he 
thus  put  forward.  Whether  that  view  was  right  or  wrong,  wheth- 
er his  charges  against  the  assignors  were  treated  as  a  counter- 
claim or  as  a  set-off,  the  accounts  were  certainly  left  unsettled, 
and  the  respective  claims  of  the  parties  remained  open  and  unliq- 
uidated. 

The  underlying  fallacy  of  the  appellant's  entire  argument  is  in 
tHe  application  to  a  partnership  account  of  the  rules  regarding  an 
account  stated  as  between  debtor  and  creditor.  The  rule  princi- 
pally relied  upon  is  that  the  debtor's  assent  may  be  proved  by 
sileqjce  and  acquiescence,  and  that  from  the  latter  circumstances 
an  implied  promise  to  pay  an  asserted  balance  may  be  inferred. 
We  need  not  consider  the  question  whether  an  express  promise  to 
pay  an  agreed  balance  is  always  necessary  to  maintain  an  action 
at  law  as  between  partners,  although  certainly  there  are  many  ju- 
dicial opinions  to  that  effect  running  through  the  cases  in  this 
state.  But,  even  if  an  implied  promise  to  pay  an  agreed  balance 
may  be  sufficient  to  maintain  such  an  action  at  law,  the  implica- 
tion must  at  least  result  from  an  actual  settlement  of  the  partner- 
ship accounts,  and  the  striking  of  an  agreed  balance.  The  doc- 
trine, as  between  debtor  and  creditor,  of  an  implied  promise  re- 
sulting from  the  preparation  and  rendition  of  an  account  by  one 
party  which  is  received  and  retained  by  the  other  in  silence,  can- 
not reasonably  be  applied  to  a  partnership  account.  In  the  one 
case  the  account  is  rendered  for  the  specific  purpose  of  informing 
the  debtor  of  the  creditor's  demand,  and  of  obtaining  payment. 
It  is  expected  that  such  an  account  will,  with  reasonable  prompti- 
tude, be  scanned,  and  either  paid,  if  found  to  be  accurate,  or  dis- 
puted, if  found  to  be  inaccurate.    If  it  be  retained  for  a  consid- 
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erable  period  without  objection,  the  inference  may  properly,  be 
drawn  that  the  debtor  has  no  objection  to  offer,  and  that  he  in- 
tends to  pay  the  balance.  An  entirely  different  attitude  is  as- 
sumed with  regard  to  a  partnership  account.  That  is  simply  one 
partner's  summary  of  the  partnership  dealings,  and  his  version  of 
the  partnership  status.  The  receipt  of  such  an  account  suggests 
no  immediate  demand.  The  implication  is  that  it  is  offered  merely 
as  a  basis  for  subsequent  liquidation.  It  has  no  element  of  fi- 
nality. It  leaves  the  person  who  receives  it  entirely  free  to  seek 
further  information  before  questioning  his  partner's  figures.  Both 
parties  naturally  understand  that  the  account  as  rendered  is  ten- 
tative, and  is  but  the  first  step  in  the  direction  of  an  accounting. 
Before  there  is  a  final  settlement,  they  must  go  over  their  part- 
nership affairs,  arrive  at  a  mutual  understanding  with  regard 
thereto,  and  reach  an  agreement  as  to  the  proper  balance  to  be 
struck.  When  that  is  done,  it  may  be  that  the  law  will  imply  a 
promise  to  pay  the  agreed  balance,  although  that,  under  the  au- 
thorities, is  at  least  doubtful.  Here  there  was  no  express  promise, 
and  no  such  settlement  of  the  accounts  or  balance  struck  as  could 
possibly  raise  an  implied  nromise.  It  follows,  in  any  view  which 
can  be  taken  of  this  case,  that  the  learned  referee's  decision  was 
correct  The  plaintiff's  diflSculty  throughout  was  the  attempt  to 
avoid  a  proper  accounting  in  equity  between  ^he  original  parties 
by  the  short  cut  of  an  assignee's  action  at  law  upon  an  account 
stated.    In  this  he  has  signally  failed. 

The  judgment  appealed  from  should,  consequently,  be  affirmed, 
with  costs.    All  concur. 


(24  App.  DlT.  7.) 

In  re  MAYOR,  ETC.,  OF  OITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Divieion,  First  Department     December  81,  1897.) 

L  ExntEKT  Domain — Compensation. 

Wbere  Laws  1894,  c.  746,  though  locating  by  metee  and  bounds  real' 
estate  to  be  taken  for  public  use  as  a  park,  leaves  It  to  the  discretion  of 
commissioners  to  determine  whether  all,  or  what  part  thereof,  shall  be 
so  taken,  no  particular  piece  can  be  said  to  be  taken  until  the  commis- 
sioners have  finally  decided  to  take  It,  and  for  buildings  erected  thereon 
In  the  meantime  the  owner  Is  entitled  to  an  award  of  compensation. 

a.  Same— BniLDiKOs. 

The  fact  that  such  act  provides  for  compensation  for  buildings  erected 
on  such  land  prior  to  the  passage  thereof  does  not  Impair  the  owner's 
right  to  compensation  for  buildings  erected  subsequent  to  the  passage  of 
the  act  and  prior  to  the  final  appropriation  of  his  land  by  the  commission- 
era. 

In  the  matter  of  the  application  of  the  mayor  and  commonalty  of 
the  city  of  New  York  to  acquire  title  to  lands  in  the  Twelfth  ward  foe 
a  public  park.  Motion  to  confirm  report  of  commissioners  of  esti- 
mate.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RtJMSEY,  PATTERSON, 
O'BBIEN,  and  INGRAHAM,  JJ. 
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William  N.  Ivins,  for  the  motion. 

Henry  A.  Forster,  John  A.  Weeks,  Jr.,  and  James  A-  Deering,  for 
certain  contestants. 

RUMSEY,  J.  It  was  provided  by  chapter  746  of  the  Laws  of  1894, 
which  took  effect  on  the  22d  day  of  May  in  that  year,  that  certain 
pieces  of  land  situate  in  the  Twelfth  ward  in  the  city  of  New  York, 
and  which  were  particularly  described  in  the  act  by  metes  and  bounds, 
"or  so  much  thereof  as  the  commissioners  to  be  appointed  under  the 
provisions  of  this  act  shall  deem  advisable  to  be  acquired,"  were 
thereby  declared  to  be  a  public  place  and  a  public  park,  for  public 
use  and  public  purposes.  The  statute  proceeded  to  direct  that  an 
application  should  be  made  by  the  mayor  to  this  court  for  the  apiwint- 
nient  of  commissioners  to  perform  the  duties  devolved  upon  them  by 
the  act,  and  the  first  of  which  was  to  select  so  much  of  the  land  de- 
scribed in  the  first  section  of  the  act  as  they  deemed  advisable  to  be 
acquired,  and,  after  having  done  that,  they  were  directed  to  proceed 
with  the  condemnation  of  the  land.  The  statute  contained  carefully 
drawn  provisions  as  to  the  particular  steps  to  be  taken  to  acquire 
title,  and  it  provided,  among  other  thius;s,  -that  the  commissioners 
might  allow  compensation  for  any  building  or  buildings  upon  such 
lands  which  had  been  built,  placed,  or  erected  thereon  prior  to  the 
time  of  the  passage  of  the  act 

Among  the  persons  whose  lands  were  taken  was  one  Carlo  La 
Maida.  It  appears  from  the  papers  submitted  upon  the  motion  that 
La  Maida  occupied  the  premises,  which  were  intended  to  be  taken, 
for  the  manufacture  of  macaroni,  and  that  he  had  a  substantial  plant 
for  that  purpose  upon  the  lands.  In  the  month  of  September,  KS!)4, 
however,  he  t>egan  the  erection  of  another  building,  for  the  purpose 
of  increasing  the  facilities  for  his  business,  and  this  building  was 
partly  or  very  nearly  completed  in  February  1895,  although  it  was 
not  wholly  completed,  as  appears  from  the  testimony,  until  January, 
1806;  but  the  precise  value  of  the  work  which  had  been  put  ujwn  it 
at  the  end  of  February,  1895,  does  not  appear.  The  commissioners 
•provided  for  by  the  act  were  aouointed  on  the  5th  day  of  November, 
181)4,  and  the  order  appointing  them  was  filed  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York  on  the  13th  day  of  December,  1S04. 
They  proceeded,  after  that  appointment,  to  take  such  action  as  waa 
required  by  the  statute,  and  on  the  15th  day  of  January,  1893,  they 
held  a  public  meeting,  pursuant  to  notice  given  before  that  time,  to 
consider  and  determine  the  question  whether  the  whole,  or,  if  less 
than  the  whole,  how  much,  of  the  lands  and  premises  specified  in  the 
act  should  be  taken  for  the  purposes  of  the  public  park.  After  hear- 
ing all  parties  who  desired  to  be  heard  on  that  subject,  they  deter- 
mined, on  the  27th  day  of  February.  1895,  that  it  was  advisable  to 
actpiire  the  whole  of  the  lands  described  in  the  act,  and  they  accord- 
ingly, at  some  date  shortly  after  that,  as  appears  from  their  report, 
caused  the  necessary  plans  and  maps  to  be  filed  showing  their  de- 
termination. In  assessing  the  amount  which  should  be  paid  to  La 
Maida  for  his  premises,  they  fixed  the  value  of  the  building  which  he 
had  put  upon  the  premises  after  the  passage  of  the  act  at  $2,50U ;  but 
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they  reported  that,  as  they  were  only  permitted  by  the  act  to  allow 
compeusation  for  buildings  which  had  been  put  upon  the  land  before 
the  passage  of  the  act,  they  deemed  themselves  precluded  from  allow- 
ing to  him  any  compensation  for  the  value  of  that  building,  and  there- 
upon the  amount  which  they  fixed  as  a  proper  award  of  damages  was 
established  by  them  at  the  value  of  the  premises  excluding  the  value  of 
this  building.  To  this  portion  of  the  report  La  Maida  objects,  and  it 
is  upon  his  objection  that  the  question  arising  before  us  is  presented. 

An  application  of  the  principles  already  established  in  cases  of  this 
liind  will  enable  us,  without  much  discussion,  to  dispose  of  the  question 
presented  upon  this  motion.  Whenever  the  legislature  locates  by 
metes  and  bounds  lands  to  be  taken  for  the  public  use,  and  the  lands  so 
taken  are  by  the  act  itself  declared  to  be  taken  for  public  use,  by  force 
of  the  act  the  particular  property  is  appropriated  for  public  purposes. 
In  that  case  all  that  remains  to  be  done  is  to  assess  the  value  of  the 
property  so  taken,  and  the  owner  is  entitled  to  receive  compensation 
as  of  the  time  of  the  taking.  In  re  Mayor,  etc.,  99  N.  Y.  569,  2  N,  E, 
642.  When,  however,  the  legislature,  although  describing  the  land 
by  metes  and  bounds,  and  directing  that  it  shall  be  devoted  to  a  public 
purpose,  leaves  uncertain  what  particular  portion  of  the  land  is  to  be 
taken,  but  refers  the  question  to  commissioners,  or  other  body  of  men, 
whose  discretion  is  to  be  exercised  upon  the  question,  so  that  it  cannot 
be  known  whether  any  given  piece  of  land  is  taken  until  the  commis- 
sioners  have  acted,  the  land  is  not  finally  appropriated  for  public  pur- 
poses until  the  commissioners  have  finally  acted  upon  it  in  the  manner 
prescribed  by  the  statute.  In  re  Public  Parks,  53  Hun,  280,  6  N.  Y. 
Kupp.  750.  In  that  case,  as  it  cannot  be  known,  until  the  commission- 
ers have  acted,  whether  any  particular  land  shall  be  taken  or  not,  al- 
thongh  the  piece  in  question  may  be  described  in  the  act,  the  title  of 
the  owner  is  not  interfered  with ;  and  it  cannot  be  said  that  his  land  is 
impounded  for  the  public  use  until  the  final  determination  of  the  body 
of  men  to  whom  the  question  whether  it  shall  be  taken  or  not  is  sub- 
mitted. Therefore,  in  such  a  case  as  that,  no  particular  piece  can 
be  said  to  be  taken  until  the  commissioners  have  finally  acted.  The 
rule  is  weU  settled  that  the  compensation  to  be  awarded  for  the  taking 
of  lands  is  the  value  of  the  land  at  the  time  when  it  is  taken.  In  re 
Mnnson.  29  Hun,  325;  In  re  Public  Parks,  53  Hun,  280,  6  N.  Y.  Supp. 
750,  and  cases  cited. 

In  this  case  the  land  of  La  Maida  was  not  appropriated  to  a  public 
purpose  until  the  27th  day  of  February,  1895,  when  the  commission- 
ers finally  decided  to  take  it  From  the  time  of  the  passage  of  the 
act  until  the  commissioners  had  finally  acted,  there  was,  to  be  sure,  a 
poBsibility.  or  even  a  probability,  that  his  land  would  be  taken ;  but 
this  probability  imposed  no  duty  upon  the  citv  or  upon  the  commis- 
sioners to  take  the  land  and  pay  for  it,  nor  did  it  interfere  with  the 
right  of  La  Maida  to  use  the  land  in  any  way  in  which  the  owner  of 
the  property  might  use  it.  He  was  not  called  upon,  by  reason  of  that 
probability,  to  refrain  from  any  act  which  the  owner  of  the  property 
might  do  by  way  of  making  his  land  more  valuable  or  better  fitted  for 
the  purposes  for  which  he  had  been  in  the  habit  of  using  it.  Wh.at- 
ever  he  might  do  upon  the  land,  by  way  of  enhancing  its  value,  which 
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any  other  owner  might  do,  was  lawful  and  proper;  and  the  public 
authorities  could  not  restrain  him  in  it,  nor  would  they  be  at  liberty 
to  say  that  he  was  going  beyond  bis  legal  rights,  unless,  perhaps,  it 
should  appear  that,  with  the  certainty  that  the  land  was  to  be  usied, 
he  was  acting  in  bad  faith,  simply  for  the  purpose  of  enhancing  the 
■damages  which  he  was  to  receive  for  it.  But  nothing  of  that  liind 
is  presented  in  this  case.  We  have  simply  the  case  of  a  landowner, 
whose  land  may  probably  be  taken  for  the  public  use,  who,  without 
regard  to  that  probability,  makes  improvements  upon  his  land  which 
are  proper  and  fitting  for  the  business  in  which  he  is  engaged.  We 
see  no  reason,  under  such  circumstances,  why,  when  the  land  is  finally 
taken,  he  should  not  be  entitled  to  recover  whatever  the  value  of  it 
may  be  at  that  time. 

But  the  commissioners  refuse  to  allow  compensation  for  this  build- 
ing because  the  statute  gave  them  authority  to  allow  compensation  for 
any  buildings  which  might  have  been  upon  the  land  before  th*  passage 
•of  the  act,  and  contained  nothing  authorizing  them  to  pay  for  build- 
ings which  were  put  up  after  the  passage  of  the  act,  but  before  the 
land  was  finally  appropriated.  We  do  not  think  that  this  provision  of 
the  statute  was  sufiScient  to  deprive  La  Maida  of  the  value  of  his  land 
on  the  27th  of  February,  1895, — ^the  time  when  it  was  finally  appro- 
priated for  public  use  by  the  action  of  the  commissioners.  Up  to 
that  time,  as  we  have  seen,  the  land  was  his.  The  commissioners 
were  under  no  obligations  to  take  it,  and  there  was  no  privity  be- 
tween himself  and  them,  by  reason  of  which  he  could  receive  any 
compensation  because  he  was  deprived  of  the  right  to  put  such  im- 
provements on  the  land  as  might  make  it  better  fitted  for  the  purposes 
to  which  he  was  then  devoting  it  He  was  not  called  upon,  therefore, 
to  refrain  from  putting  the  land  to  whatever  use  might  be  the  most 
profitable  to  him;  and  if,  putting  it  to  that  use,  its  value  was  more  or 
less  enhanced,  nevertheless,  he  was  entitled  to  be  repaid  whatever  it 
was  worth  at  the  time  when  the  ofiScials  of  the  city  finally  made  ap 
their  mind  to  take  it.  The  case  of  Forster  v.  Scott,  136  N.  Y.  577, 
32  N.  E.  976,  seems  to  fully  dispose  of  this  question,  and  it  is  unneces- 
sary for  us  to  discuss  it  further. 

Upon  the  whole  case  we  conclude  that  the  commissioners  shonld 
have  awarded  to  La  Maida  the  value  of  his  building  at  the  time  when 
the  land  was  finally  taken,  which  they  have  fixed  at  $2,500.  It  may 
be  said  that  the  building  was  not  fintdly  completed  at  that  time;  but 
there  is  nothing  in  the  report  submitted  to  us  which  will  enable  us  to 
say  that  the  value  of  it  at  that  time  was  not  what  the  commissioners 
have  fixed,  or  that  any  substantial  sum  was  put  upon  it  after  that  date, 
although  it  is  said  that  it  was  not  finally  completed  until  January, 
1896. 

The  report  must,  therefore,  be  modified  by  adding  to  it  the  compen- 
sation to  be  given  to  La  Maida  for  his  premises,  the  sum  of  $2,500  aa 
the  value  of  his  building,  and,  as  modified,  must  be  affirmed.  All 
concur. 
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▲VERILIi  T.  BASBER  et  aL 

{Sapreme  Court,  Appellate  Division,  First  Department.     December  31,  1897.) 

t  Appbal  vrou  Iktbrumjctort  Jddombht— Review  on  Affxal  fbou  Fikal 

JUOOUENT. 

In  the  provision  of  Ctode  Civ.  Proc.  i  1350,  that  where  final  judgment 
Is  taken  after  the  affirmance,  upon  an  appeal  to  the  appellate  division 
(or  former  general  term)  of  an  Interlocutory  judgment,  an  appeal  to  the 
appellate  division  from  the  final  judgment  brings  up  for  review  "only  the 
proceedings  to  take  the  final  judgment,  or  upon  which  the  final  judgment 
•was  taken,"  etc.,  the  latter  clause  relates  to  such  proceedings  as  have 
taken  place  since  the  affirmance  of  the  Interlocutory  judgment. 
&  Decree  for  Accockting — Res  Jcdicata. 

Under  a  decree  establishing  that  a  defendant  Is  a  trustee  for  the  plain- 
tiff of  certain  patents  and  all  the  profits  made  from  or  by  meads  thereof, 
directly  or  indirectly,  by  him  or  any  one  claiming  under  him,  and  that  the 
plaintiff  Is  entitled  to  such  profits,  and  directing  an  accounting  accordfng- 
ly,  the  defendant  cannot,  on  such  accounting,  relieve  himself  from  liability 
by  showing  that,  as  between  himself  and  a  third  party,  he  was  a  trustee 
for  the  latter,  to  whom  he  has  paid  over  such  profits. 
IL  Thdstke— Accounting. 

B.,  who  held  certain  patents  In  trust  for  plaintiff,  procured  valuable 
contracts  for  work  tliereunder,  some  of  which  was  performed  during  the 
life  of  the  patents  and  reissues,  and  the  balance  thereafter.  In  an  ac- 
tion for  an  accounting,  hM,  that  his  liability  to  account  for  profits  was 
not  confined  to  those  earned  during  the  life  of  the  patents  and  reissues, 
bat  covered  those  of  the  entire  work. 

Appeal  from  special  term 

Action  by  William  W.  Averill  against  Amzi  L.  Barber  and  ath- 
ers.  Decree  for  plaintiff,  and  defendants  Barber,  McLain,  and 
Xangdon  and  the  plaintiff  appeal.     Modified. 

Argned  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
and  WILLIAMS,  JJ. 

Edward  Hassett  and  William  F.  Moore,  for  plaintiff. 
Frederic  B.  Coudert,  A.  S.  Worthington,  and  Wm.  W.  Niles, 
for  defendants. 

WILLIAMS,  J.  The  action  was  brought  by  the  plaintiff  as  a 
stockholder  of  the  American  Asphalt  Pavement  Company,  for  the 
benefit  of  that  company  and  its  stockholders,  against  the  defend- 
ants here  appealing  and  others,  to  compel  the  defendants  to  trans- 
fer to  the  American  Asphalt  Pavement  Company  certain  patents, 
known  as  the  "De  Smidt  Patents,"  which  the  appealing  defendants 
had  purchased  and  taken  title  to  themselves,  and  procured  to  be 
reissued,  while  at  the  same  time  such  defendants  were  trustees  of 
the  American  Asphalt  Pavement  Company,  and  to  compel  them 
to  account  for  and  pay  over  to  that  company  any  and  all  profits 
realized  by  them,  from  or  by  reason  of  such  patents  and  reissues 
thereof.  A  trial  of  the  cas^  was  had,  which  resulted  in  an  inter- 
locutory judgment  decreeing,  among  other  things,  that  the  plain- 
tiff, as  a  stockholder  of  the  American  Asphalt  Pavement  Company, 
was  entitled  to  maintain  the  action;  that  the  De  Smidt  patents, 
opon  their  acquisition  by  the  appealing  defendants,  became  and 
were,  in  equity,  the  property  of  that  company  and  its  stockhold- 
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ers;  that  said  defendants  were  severally  trustees  for  that  company 
of  such  patents,  and  all  profits  made  by  them,  or  any  one  claiming 
under  them,  from  or  by  means  of  such  patents,  and  that  that  com- 
pany was  entitled  to  all  such  profits;  that  the  plaintiff  was  enti- 
tled in  the  action  to  have  a  receiver  appointed  of  the  patents  and  ] 
of  the  money  due  to  the  company  for  and  on  account  of  such  prof-  I 
its,  and  to  have  the  patents  transferred  to  the  receiver,  and  to  ! 
have  an  accounting  as  to  such  profits;  that  the  appealing  defend-  i 
ants  and  the  defendant  Barber  Asphalt  Paving  Company  severally  , 
account  for  and  pay  over  to  such  receiver  all  profits  made  by  them.  | 
or  either  of  them,  directly  or  indirectly,  in  money  or  other  values, 
from  or  by  means  of  said  patents,  or  either  of  them,  or  by  means 
of  either  of  the  issues  thereof.  A  receiver  was  appointed  by  the  ' 
judgment,  and  a  referee  to  take  the  accounting.  This  interlocu- 
tory judgment,  on  appeal  to  the  general  term,  w^as  in  all  respects 
affirmed  as  to  all  the  defendants  except  the  Barber  Asphalt  Pav- 
ing Company,  as  to  which  latter  company  it  was  reversed.  6  N. 
Y.  Supp.  255.  Thereupon  the  accounting  was  had  before  the  ref- 
eree, pursuant  to  the  interlocutory  judgment,  and  the  referee  made 
his  report,  wherein  he  found,  among  other  things,  that  no  claim 
was  made  before  him  against  the  defendants  McLain  and  Lang- 
don;  that  during  the  year  1882,  and  thereafter,  the  defendant  Bar- 
ber entered  into  certain  contracts  with  the  city  of  Buffalo,  N.  Y., 
for  paving  streets;  that  such  streets  were  paved  by  said  Barber, 
or  those  claiming  under  him,  during  the  years  1883  to  1889,  both 
inclusive,  and  that  large  profits  were  realized  therefrom;  that 
these  profits  were  so  realized  by  means  of  the  De  Smidt  patents, 
which  expired  May  31,  1887;  that  the  gross  amount  received  for 
such  pavement  laid  prior  to  May  31,  1887,  was  fl,705,149.00,  the 
expenses  incurred  $1,415,248.75,  leaving  the  net  profit  realized 
therefrom  $289,900.25;  that  the  gross  amount  received  for  such 
pavement  laid  subsequent  to  May  31,  1887,  was  $791,285.89,  the 
expense  incurred  |G83,380.70,  leaving  the  net  profit  realized  there- 
from 1102,905.19 ;  and  then  the  referee  held  that  Barber  should  ac- 
count for  such  profits  realized  on  work  done  prior  to  May  31,  1887, 
when  the  patents  expired,  but  was  not  accountable  for  any  profits 
accruing  subsequent  to  that  date  (all  the  contracts  were  made 
prior  to  that  date),  and  that  plaintiff  was  entitled  to  judgment  that 
the  defendant  Barber  pay  over  to  the  receiver  the  $289,900.25,  with 
interest,  $170,500.93,  making  in  all  $466,401.18.  This  report  was 
confirmed  by  the  court,  and  judgment  was  ordered  in  favor  of 
plaintiff  against  Barber,  in  accordance  with  the  interlocutory  judg- 
ment, for  the  profits  above  and  interest.  Upon  thia  order,  how- 
ever, a  judgment  was  entered,  not  in  accordance  with  the  inter- 
locutory judgment,  which  provided  that  the  profits  be  paid  to  the 
receiver,  but  that  the  plaintiff  person&lly  recover  from  Barber  this 
amount,  and  that  the  plaintiff  pay  it  over  to  the  receiver,  to  be  held 
by  him  subject  to  the  further  order  of  the  court.  From  this  judg- 
ment the  appeals  herein  are  taken.  The  defendants  appealing  ask 
to  review  the  whole  judgment.  The  plaintiff,  by  his  appeal,  seeks 
to  modify  the  judgment  by  increasing  the  amount,  so  as  to  in- 
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cliide  the  profits  realized  subsequent,  as  well  as  prior,  to  May  31, 
1887,  the  date  of  the  expiration  of  the  De  Smidt  patents. 

These  are  appeals  from  a  final  judgment  after  the  affirmance 
(so  far  as  these  appealing  defendants  are  concerned),  upon  appeal 
to  the  general  term,  of  the  interlocutory  judgment  in  the  action; 
and  therefore  the  appeals  bring  up  for  review  here  only  the  pro- 
ceedings to  take  final  judgment  and  upon  which  the  final  judg- 
ment was  taken.  Code  Civ.  Proc.  §  1350.  And  these  are  such 
proceedings  as  have  taken  place  since  the  affirmance  of  the  inter- 
locutory judgment.  We  must  assume,  therefore,  for  the  purpose 
of  this  appeal,  that  the  interlocutory  judgment,  so  far  as  these  ap- 
pealing defendants  are  concerned,  was  and  is  absolutely  correct. 
That  judgment  appointed  the  referee  to  take  the  accounting,  and 
■directed  what  accounting  he  should  take,  viz.: 

"Of  nil  profits  made  by  the  defendants,  or  either  of  them,  directly  or  Indi- 
rectly, In  money  or  other  valnables,  from  or  by  means  of  the  De  Smldt  pat- 
ents, or  cither  of  them,  or  by  means  of  either  of  the  reissues  thereof;  that 
upon  Bald  accounting  the  defendants  be  severally  charged  with  all  profits 
realized  as  aforesaid,  and  credited  with  the  sum  or  sums.  If  any,  expended 
by  them  In  securing  the  patents  and  their  reissues." 

It  will  be  noted  that  the  judgment  also  determined  that  these 
-defendants  were  severally  trastees  for  the  American  Asphalt  Pave- 
ment Company  of  these  patents  and  the  issues  thereof,  and  of  all 
the  profits  severally  made  by  them  from  or  by  means  thereof,  or 
by  any  one  claiming  under  them  or  either  of  them,  and  that  the 
American  Asphalt  Pavement  Company  was  entitled  to  all  the  prof- 
its and  emoluments  acquired  and  derived  by  these  defendants,  or 
by  any  one  claiming  under  them  or  either  of  them,  from  these  pat- 
ents and  reissues,  and  the  use  thereof,  from  the  time  of  their  ac- 
quisition by  the  defendants  or  either  of  them.  These  provisions  of 
the  interlocutory  judgment  indicate  very  clearly  the  nature  of  the 
accounting  to  be  taken  by  and  before  the  referee.  During  the  time 
that  the  contracts  for  the  Buffalo  paving  were  being  made,  and  car- 
ried out, — 1882  to  1889,  both  inclusive, — Barber  held  the  patents 
And  reissues,  and  the  contracts  were  for  work  thereunder.  He  per- 
sonally made  all  the  contracts  in  his  own  name,  and  the  money  due 
from  the  city  of  Buffalo  upon  the  contracts  was  all  paid  by  drafts 
to  the  order  of  Barber. 

It  is  said  that  he  personally  realized  no  profits  from  these  con- 
tracts, or  the  work  done  thereunder,  because  he  was  acting  as  the 
trustee  and  agent,  merely,  of  the  Barber  Asphalt  Paving  Company, 
in  faolding  the  title  to  the  patents  and  the  reissues  thereof,  in  mak- 
ing the  contracts,  and  in  receiving  the  moneys  paid  by  the  city  of 
Buffalo  thereon;  that  really  the  Barber  Asphalt  Paving  Company 
performed  the  work;  and  that  he  (Barber)  on  receipt  of  the  drafts 
from  the  city  of  Buffalo  indorsed  them  over  to  the  Barber  Asphalt 
Paving  Company,  and  the  company,  and  not  he  (Barber),  received 
and  had  tht  moneys  realized  from  the  work  under  the  contracts. 
While  all  this  may  have  been  true,  as  between  the  Barber  Asphalt 
Irving  Company  and  Barber  as  its  trustee,  still  it  must  be  remem- 
i)ered  that,  as  between  the  American  Asphalt  Pavement  Company 
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and  Barber,  he  was  the  trustee  of  the  latter  company  aa  to  the  pat- 
ents, reissues,  and  all  profits  and  emoluments  acquired  or  derfved 
therefrom  or  by  means  thereof,  and  the  use  thereof  by  him,  directly 
or  indirectly,  or  by  any  one  claiming  under  him;  and,  it  appear- 
ing that  Barber,  the  trustee,  held  the  patents,  and  made  the  con- 
tracts under  the  patent,  and  that  the  work  was  done  under  the 
contracts,  and  the  drafts  in  payment  therefor  came  into  his  hands, 
it  is  not  apparent  how  he  could  relieve  himself  from  liability  to 
account,  under  the  interlocutory  judgment,  for  such  profits  as  the 
trustee  of  the  American  Asphalt  Pavement  Company,  by  alleging 
and  proving  his  real  relations  to  and  with  the  Barber  Asphalt  Pav- 
ing Company.  As  to  the  American  Company,  he  held  the  patents 
as  its  trustee,  he  made  the  contracts  as  its  trustee,  as  its  trustee 
he  procured  and  allowed  the  work  to  be  done,  and  received  the 
money  upon  the  contracts.  The  profits  upon  this  work  under  these 
contracts  were  realized  by  him,  or,  at  least,  by  the  Barber  Asphalt 
Paving  Company,  claiming  under  him,  under  patents  held  by  him, 
and  under  contracts  made  by  him.  Barber,  being  the  trustee  for 
the  American  Company,  could  not  shield  himself  from  liability  for 
profits,  by  allowing  or  permitting  some  one  else  to  make  such  prof- 
its, instead  of  making  them  himself. 

The  referee  was  not  only  justified  in  holding  Barber  liable  to  ac- 
count for  the  profits  realized  under  these  contracts  prior  to  the 
expiration  of  the  patents  and  reissues  thereof,  but  he  should  also 
have  held  him  liable  to  account  for  the  profits  realized  under  the 
contracts  subsequent  to  the  expiration  of  the  patents  and  reissues. 
The  contracts  were  all  made  during  the  life  of  the  patents  and 
reissues  thereof.  The  patents  belonged  to  the  American  Asphalt 
Pavement  Company.  The  contracts,  when  made,  were  the  contracts 
of  that  company,  and  they  had  a  right  to  the  profits  realized  under 
the  contracts,  whether  the  work  was  actually  done  before  or  after 
the  expiration  of  the  patents  or  reissues  thereof.  The  referee  could 
not  separate  the  work  under  the  contracts,  and  hold  Barber  liable 
to  account  for  the  specific  part  of  the  work  covered  by  the  patents 
and  the  reissues  thereof,  and  that  alone.  The  contracts  were  for 
a  completed  pavement  under  the  patents  and  reissues  thereof.  No 
contracts  would  have  been  made  for  the  unpatented  portion  of  the 
work.  That  was  merely  an  incident  to  the  work  covered  by  the 
patents  and  reissues  thereof.  And  all  the  profits  must  be  said  to 
have  been  realized  from,  by  the  use  of,  and  by  means  of  the  pat- 
ents and  reissues,  within  the  language  of  the  interlocutory  judj^- 
ment.  The  referee  was  not  required  to  pass  upon  any  question  as 
to  the  validity  of  the  patents  or  the  reissue  thereof.  That  ques- 
tion was  not  within  the  purview  of  the  duty  imposed  upon  him,  and 
if  it  had  been,  he  must  have  held  it  wholly  immaterial.  Whether 
the  patents  were  valid  or  invalid,  they  belonged  to  the  company, 
and  not  to  Barber. 

We  do  not  regard  it  necessary  to  refer  to  any  other  questions 
raised  upon  this  appeal.  The  judgment  should  be  modified  by  in- 
creasing the  amount  to  be  paid  by  the  defendant  Barber  to  the 
receiver  by  the  sum  of  ?102,905.15,  with  interest  from  January  1, 
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1888,  which  seems  to  be  a  proper  average  date,  and,  so  as  to  con- 
form to  the  directions  given  by  the  interlocutory  judgment,  the  ref- 
eree's report,  and  the  order  for  final  judgment,  by  directing  the 
moneys  to  be  paid  by  Barber  to  be  so  paid  to  the  receiver  in  the 
action,  and  striking  out  the  clause  in  the  judgment  that  plaintiff 
recover  such  amount  from  Barber,  and  pay  it  over  to  the  receiver. 

Judgment  modified  in  the  respects  indicated  herein,  and,  as  mod^ 
ified,  aOirmed,  with  costs.    All  concur. 


(25  App.  Div.  147.) 

PEOPLE  ex  rel.  CANNING  v.  SHAW  et  al. 

(Supreme  Court,  Appellate  Dlvlslcta,  Second  Department    January  11,  1898.) 

MtLLAOK  0PPICER8— Election. 

The  provisions  of  the  general  village  law  (Laws  1897,  e,  414,  |  342) 
operated  to  repeal  the  provision  of  Laws  1893,  c.  145.  fixing  the  date  of 
the  aaaual  election  of  officers  of  the  village  of  Sea  Cliff  at  the  second 
Tuesday  of  September,  and  to  render  the  same  subject  to  Laws  1S97,  C 
414,  {  55,  designating  the  third  Tuesday  of  March. 

Appeal  from  special  term.  Kings  county. 

Application  by  the  people,  on  the  relation  of  William  Canning,  for 
a  writ  of  mandamus  against  Daniel  A.  Shaw  and  others,  as  president 
and  trustees  of  the  village  of  Sea  Cliff.  From  an  order  denying  the 
writ,  relator  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
ElATCH,  and  WOODWARD,  JJ. 

George  B.  Stoddart,  for  appellant 
John  J.  Lenehan,  for  respondents. 

HATCH,  J.  We  are  not  called  upon  in  this  case  to  determine  the 
statos  of  i^aw  in  respect  of  his  right  to  hold  the  ofQce  of  president, 
and  of  the  other  defendants  to  hold  the  office  of  trustees,  of  the  village 
of  Sea  Cliff.  The  controversy  does  not  necessarily  involve  their  title 
to  the  office  which  each  holds,  nor  does  the  writ  asked  for  concern 
itself  in  any  wise  with  such  question.  The  order  to  show  cause  re- 
quired the  defendants  to  answer  why  a  peremptory  writ  of  mandamus 
diould  not  issue  requiring  them  to  call  and  hold,  in  the  manner  pre- 
scribed by  law,  a  special  election  within  said  village  for  the  election  of 
a  i»«sident  and  a  trustee  of  said  village.  The  answer  is  complete  if 
there  exists  no  provision  of  law  for  holding  such  election,  even  though 
it  be  conceded  that  the  defendants  have  no  title  to  the  respective 
offices  held  by  them.  If  chapter  145  of  the  Laws  of  1893  has  not 
been  repealed,  then  provision  of  law  exists  for  the  holding  of  an 
dection  as  claimed  by  the  relator.  If  the  law  has  been  repealed, 
then  no  election  can  be  held  except  under  the  provisions  of  the  gen- 
eral village  law. 

The  village  of  Sea  Cliff  was  incorporated  under  the  general  law 
of  1870  (chapter  291)  for  the  incorporation  of  villages.  Under  the  pro- 
visions of  this  law,  elections  for  village  officers  were  required  to  be 
hdd  on  the  third  Tuesday  of  March  in  each  year.  By  chapter  145  of 
the  Laws  of  1893,  a  special  act  was  passed  relating  to  the  village  of 
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Sea  Cliff,  whereby  the  annual  election  of  village  oflScers  was  changed 
from  the  third  Tuesday  of  March  to  the  second  Tuesday  of  September. 
The  ofiQcers  elected  under  this  act  entered  upon  their  duties  on  the 
second  Monday  of  October  following  their  election.  In  all  other  re- 
spects the  general  law  of  1870  remained  applicable  to  said  village. 
In  1897  the  legislature  adopted  a  general  village  law  (Laws  1897,  c. 
414),  which  took  efifect  on  July  1st,  This  act,  in  express  terms,  re- 
pealed all  of  the  provisions  of  the  general  village  law  of  1870.  It  is 
quite  evident  that  it  was  the  purpose  of  this  act,  so  far  as  it  was  prac- 
ticable, to  bring  all  villages  under  a  general  policy,  codify  the  law 
relating  thereto,  and  perfect  a  general  plan  for  their  government. 
Subdivision  2  of  section  .342  of  this  act  repealed  all  acts  or  parts  of 
acts  inconsistent  therewith.  Subdivision  3  of  the  same  section  went 
still  further,  and  repealed  "all  acts  or  parts  of  acts  relating  specially, 
by  name  or  otherwise,  to  villages  now  subject  to  a  general  law."  This 
language  is  very  broad,  and,  when  taken  in  connection  with  the 
breadth  and  purpose  of  the  act  as  gathered  from  its  provisions,  we 
think  it  indicates  a  clear  intent  to  repeal  the  special  act  of  1893 
relating  to  the  election  of  village  officers  for  this  village.  The  special 
act  was  made  applicable  to  the  village  by  name,  and  the  village  was 
subject  to  the  provisions  of  the  general  law,  which  was  expressly 
repealed.  The  language  of  repejil  contained  in  the  act  of  1897  could 
scarcely  have  had  greater  force  or  dciiniteness  if  it  had  named  the 
village  of  Sea  Cliff  in  terms,  as  it  utimistakeably  does  in  effect.  By 
force  of  its  provisions,  therefore,  the  special  act  ceased  to  be;  and 
in  its  place  appeared  section  55  of  the  village  law,  providing  that  the 
elections  should  be  held  upon  the  third  Tuesday  of  March,  in  conse- 
quence of  which  there  was  no  authority  in  law  for  holding  an  election 
on  the  second  Tuesday  of  September,  and  therefore  no  duty  or  obli- 
gation rested  upon  the  defendants  to  call  or  provide  for  an  election  at 
that  time. 

The  order  should  therefore  be  affirmed,  with.  |10  costs  and  dis- 
bm-sements.     All  concur. 


(23  App.  DlT.  194.) 

REDMOND  y.  MAITLAND. 

(Supreme  Court,  Appellate  Division,  Second  Department    December'31, 1897.) 

NeOI.IOENCB— CoSTKinUTOKT  NeOT.TOEKCR— Ql'E9TION8  FOH  JURT. 

The  pliilntiff.  who  liad  entered  his  horse  for  certaiu  races  on  fair 
prouncls  In  Westchester  county,  was  In  his  pulley,  and  si)eeding  his  horse 
on  the  track,  as,  nnder  his  entry,  he  was  entitled  to  do.  The  track  sur- 
rounded an  infield,  and  opposite  varidus  entrances  to  the  grounds  there 
were  entrances  to  the  intieid,  so  that  a  team  entering  the  grounds  could 
pass  straight  across  the  track,  and  enter  the  InQeld.  Defendant,  driving 
a  four-horse  drag,  entered  tlie  grounds,  and,  instead  of  driving  Into  the  In- 
field at  that  point,  drove  along  the  track,  and,  on  approaching  the  next 
entrance  to  the  infield,  turned  out  to  take  a  wide  swing  In  entering  It. 
rialntiflT  was  approaching  at  high  speed,  and,  being  unable  to  stop  his 
hors<',  called  out  in  warning  to  defeuduut,  who  nevertheless  persisted  iu 
his  course,  with  the  result  of  a  collision,  and  serious  Injui-y  to  plaintiff's 
person  and  outfit.  Ilrhl,  that  the  facts  required  the  questions  of  plaln- 
tifTs  contributory  negligence  and  defendant's  negligence  to  be  submitted 
to  the  jury. 
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Appeal  from  special  term. 

Action  by  John  Redmond  against  Thomas  A.  Maitland.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.    Reversed. 

Arfjned  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Michael  J.  Tierney,  for  appellant. 
Isaac  K.  Mills,  for  respondent 

GOODRICH,  P.  J.  On  September  25,  1894,  the  Westchester  Ag- 
ricultural Society  was  holding  its  annual  fair  on  its  inclosed  fair 
grounds  at  White  Plaiiw.  These  grounds  consist  of  a  central  pad- 
dock, or  "infield,"  outside  of  which  is  a  half-mile,  oval  racing  track, 
about  40  feet  wide,  and  outside  of  that  the  inclosing  fence  of  the 
grounds.  The  land  is  level,  and  there  is  nothing  to  prevent  a  per- 
son, either  on  the  track  or  the  paddock,  from  seeing  all  parts  of 
the  track  and  paddock,  except  the  judges'  stand,  which,  however, 
is  so  located  as  jurt  to  enter  into  the  present  controversy.  The 
plaintiff  had  entered  his  horse  to  compete  in  some  of  the  trotting 
races,  and  had  been  assigned  a  stall  on  the  grounds.  There  were 
to  be  races  at  2  o'clock  in  the  afternoon  of  the  day  above  men- 
tioned, but  the  plaintiff  had  not  entered  for  these  contests,  al- 
though he  had  for  the  next  day's  race.  About  half  past  10  in  the 
forenoon,  he  was  in  bis  sulky,  exercising  and  speeding  his  horse  on 
the  track,  where  others  were  also  doing  the  same  thing,  and  was 
somewhere  about  the  western  end  of  the  course  when  the  defendant 
drove  his  four-horse  drag  into  the  grounds,  through  a  gate  at  the 
southeasterly  part  of  the  inclosure.  Directly  opposite  the  gate 
there  was  an  opening  into  the  paddock,  through  which  the  defend- 
ant might  have  driven  into  the  paddock  where  he  was  intending  to 
take  the  drag.  Instead  of  doing  this,  he  turned  to  the  right,  and 
drove  along  the  racing  track,  intending  to  enter  the  paddock  at  an- 
other opening  about  a  quarter  of  the  way  around  the  track,  and  at 
a  distance  of  about  an  eighth  of  a  mile.  The  defendant  was  driv- 
ing slowly,  and,  when  he  drew  near  the  last-named  opening,  he 
turned  a  little  to  the  right  or  to  the  outside  of  the  track,  in  order 
to  make  a,larger  and  easier  turn  into  the  paddock.  While  he  was 
thus  attempting  to  turn  into  the  paddock,  the  plaintiff's  horse, 
which  was  being  driven  at  a  high  rate  of  speed,  came  into  collision 
with  the  horses  or  drag  of  the  defendant,  resulting  in  serious  in- 
juries to  the  plaintiff's  person  and  outfit.  He  brings  this  action 
to  recover  damages  therefor.  The  court,  at  the  close  of  the  plain- 
tiff's evidence,  granted  a  nonsuit;  and  from  the  judgment  entered 
thereon,  the  plaintiff  appeals. 

There  was  evidence  that  the  plaintiff  had  been  driving  several 
times  about  the  track.  He  stopped  to  cool  his  horse,  and  again 
started,  intending  to  drive  a  mile,  or  twice  around  the  track,  in- 
creasing the  speed  so  that  in  the  last  quarter  of  a  mile  the  horse 
should  be  driven  at  its  highest  speed,  about  2.16;  and  the  accident 
occurred  on  the  last  quarter.  The  first  question  to  be  considered  is 
whether  the  plaintiff  was  guilty  of  contributory  negligence,  which 
49N.Y.8.— 0 
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is  well  defined  by  Mr.  Beach  in  his  work  on  that  subject  (page  8) 

as  follows: 

"Contributory  negligence,  In  Ita  legal  signification,  1b  such  an  act  or  omis- 
sion on  the  part  of  a  plaintiff,  amounting  to  a  want  of  ordinary  care,  as,  con- 
curring or  co-operating  with  the  negligent  act  of  the  defendant  Is  a  proxi- 
mate cause  or  occasion  of  the  Injury  complained  of.  To  constitute  contribu- 
tory negligence,  there  must  be  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff,  and  a  proximate  connection  between  that  and  the  Injury.  Perhaps, 
besides  these  two,  there  are  no  other  necessary  elements." 

It  is  always  somewhat  difiQcult  to  decide  what  constitutes  con- 
tributory negligence  as  matter  of  law,  although,  where  the  facts 
are  uncontroverted,  the  question  is  one  of  law  for  the  court.  The 
tendency  of  modern  authority,  however,  is  towards  the  submission 
to  the  jury  of  the  question  of  contributory  negligence,  instead  of 
having  it  passed  upon  as  matter  of  law  by  the  court,  except  where 
the  facts  cannot  justify  any  other  conclusion  save  that  the  plain- 
tiff has  been  guilty  of  such  negligence.  Bearing  this  in  mind,  we 
consider  the  evidence  offered  by  the  plaintiff.  He  proved  that  he 
had  the  right,  under  his  entry  for  races,  to  be  speeding  his  horse 
on  the  track  at  all  suitable  times.  While  he  was  coming  along  the 
southeasterly  stretch  towards  the  outer  gate  where  the  defendant 
entered,  there  was  nothing  to  prevent  his  seeing  the  defendant's 
drag,  which  was  quite  a  prominent  object.  It  was  a  large  coach, 
drawn  by  four  horses,  and  sitting  on  the  top  were  several  of  the 
friends  of  the  defendant.  If  the  plaintiff  saw  the  drag  when  it 
entered  the  grounds,  he  must  have  seen  that  the  defendant  did  not 
cross  the  track  and  enter  the  opening  directly  opposite  the  en- 
trance gate,  but  was  driving,  or  intending  to  drive,  either  around 
the  track  or  to  some  other  entrance  into  the  paddock.  Assuming 
that  the  defendant  had  just  as  clear  a  right  to  drive  around  the 
track  as  the  plaintiff,  or  to  enter  the  paddock  by  one  opening  or  an- 
other, the  plaintiff  was  put  upon  notice  that  the  drag  was  right- 
fully on  the  track,  and  he  was  bound  to  a  reasonable  degree  of  dili- 
gence in  his  subsequent  driving.  He  had  no  right  to  drive  reck- 
lessly, with  any  preconceived  idea  that  he  had  an  exclusive  right 
to  the  track  as  against  other  persons  who  were  rightfully  xising  it 
either  for  speeding  or  driving. 

There  is  evidence  also  that  when  the  plaintiff  reached  the  last 
quarter,  and  was  about  200  feet  from  the  defendant's  drag,  he  first 
saw  it  making  the  swing  into  the  paddock;  that  he  halloed  to  the 
defendant,  but  that  it  was  impossible  to  stop  his  horse  within  that 
distance,  although  he  tried  his  best  to  do  so;  and  that  the  defend- 
ant continued  to  turn  without  stopping  until  the  collision  occurred. 
But  the  plaintiff  contends  that  he  had  the  right  to  assume  that, 
as  he  could  see  the  defendant's  drag,  the  defendant  could  likewise 
see  him;  and  that  he  also  had  the  right  to  assume  that  the  de- 
fendant would  keep  his  course  along  the  track,  leaving  a  sufBcient 
space  on  one  side  or  the  other,  or  both,  over  which  the  plaintifE 
could  drive  in  passing  the  drag,  instead  of  turning  into  an  entrance 
to  the  paddock;  and  that  he,  relying  upon  this  understanding,  was 
not  guilty  of  any  contributory  negligence  in  continuing  to  speed 
his  course. 
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In  Newson  v.  Bailroad  Co.,  29  N.  Y.  383,  it  was  said: 
'The  law  -will  never  hold  It  Imprudent  In  any  one  to  act  upon  the  presump- 
tion that  another,  In  his  conduct,  will  act  In  accordance  with  the  rights  and 
duties  of  both." 

This  case  was  cited  with  approval  in  Feeney  v.  Railroad  Co., 
116  N.  Y.  375,  379,  22  N.  E.  403,  where  the  court  said: 

"The  degree  of  care  required  of  a  person  approaching  a  dangerous  place 
should  be  proportioned  to  the  degree  of  danger,  known  or  apparent,  to  be 
encountered.  •  •  •  The  plaintiff  had  the  right  to  assume  that  the  gate- 
man  would  not  be  negligent  on  the  occasion  In  queetion,  although  she  was 
not,  on  this  account,  relieved  from  the  necessity  of  exercising  that  degree  of 
care  that  would  have  been  used  by  a  person  of  ordinary  prudence  under  the 
same  circumstances.  The  law  does  not  measure  that  degree  of  care,  but 
leaves  It  to  the  Judgment  of  the  jury  when  there  Is  evidence  upon  the  sub- 
ject for  them  to  consider." 

In  Salter  v.  Railroad  CJo.,  88  N.  Y.  42,  the  court  held  that  a  high 
rate  of  speed  for  a  railroad  train  through  a  town  was  not  per  se 
negligence,  but  that,  under  the  circumstances  of  that  case,  the 
greater  rate  of  speed  drew  with  it  the  need  of  commensurate  care 
and  caution  at  points  where  the  speed  would  add  to  the  chances 
and  dangers  of  accident;  that  there  is  no  fixed  and  arbitrary  stand- 
ard of  prudence  and  care;  and  that  it  changes  with  circumstan- 
ces and  conditions.  We  are  of  the  opinion  that  the  uncontroverted 
evidence  of  the  plaintiff,  as  already  detailed,  required  the  submis- 
sion of  the  question  of  the  plaintiff's  contributory  negligence  to 
the  jnry. 

The  other  question  relates  to  the  defendant's  negligence.  It  ap- 
peared that  there  was  a  straight  course  into  the  paddock,  directly 
opposite  the  entrance  gate;  and  no  reason  is  suggested  why  he 
should  not  have  taken  that  coarse,  instead  of  driving  along  the 
track  to  another  opening,  several  hundred  feet  distant.  There 
were  other  horses  besides  that  of  the  plaintiff  speeding  along  the 
track ;  and  the  defendant  was  warned  by  a  person  standing  at  the 
entrance  gate  not  to  go  on  the  track,  that  he  would  endanger  the 
life  of  a  gentleman  who  was  working  his  horse  out  on  the  track. 
There  is  evidence  tending  to  show  that  the  defendant  must  have 
heard  this  warning,  and  that  he  made  some  reply,  but  went  on 
down  the  track  towards  the  next  opening;  that  there  was  no  ob- 
struction to  his  vision  of  the  whole  track;  that,  when  he  ap- 
proached the  second  opening,  he  swung  towards  the  outside  of  the 
track,  apparently  with  the  purpose  of  having  room  for  a  larger 
tnm  into  the  paddock;  that  the  plaintiff  halloed  to  him  when  200 
feet  away,  but  that  he  continued  his  swing  towards  the  paddock, 
and  was  in  that  act  when  the  vehicles  came  into  collision,  his 
horses  all  the  while  being  under  his  nerfect  control.  We  think 
this  evidence  required  the  submission  of  the  question  of  the  de- 
fendant's negligence  to  the  jury. 

On  both  questions,  therefore,  it  was  reversible  error  to  grant  a 
nonsuit,  and  the  judgment  must  be  reversed,  and  a  new  trial 
granted.    All  concur. 


Digitized  by 


Google 


132  49  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

and  8S  Naw  York  State  Reporter. 

<23  App.  DIv.  198.) 

COUSB  V.  NORTON. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    December  81,  ISO".) 

Attokney  and  Cuent— Transactions  Bbtwbes. 

The  principle  that  In  transactions  between  attorney  and  client  the  bur- 
den Is  upon  the  attorney  to  establish  affirmatively  that  such  transact Iotis 
were  fair  and  Just,  that  the  client  acted  on  full  information  of  all  the 
material  circumstances,  and  that  he  did  not  take  undue  advantage  of 
his  client's  complacency,  conifidence.  Ignorance,  or  misconception,  is  aiv 
pllcable  In  an  action  brought  by  a  client  to  recover  damages  for  the  al- 
leged misconduct  of  the  attorney  in  procuring  and  advising  him  to  un- 
necessarily commence  an  action. 

Appeal  from  trial  term. 

Action  by  Catharine  Couse  against  Cyras  W.  Norton-  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.     Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

E.  F.  Bullard,  for  appellant. 

David  W.  Travis  (Cyras  W.  Norton,  on  the  brief),  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  alleges  that  the  defendant,  an 
attorney  and  counselor  of  this  court,  has  been  guilty  of  official  mis- 
conduct in  procuring  and  advising  her  to  unnecessarily  commence 
an  action  for  the  partition  of  a  house  and  lot  which  had  been  owned 
by  her  father,  a  widower,  who  died  intestate,  leaving  the  plaintiff 
and  the  defendants  Agnes  Conklin  and  Ann  E.  Warren,  his  heirs 
at  law.  The  plaintiff  and  Mrs.  Conklin  resided  in  the  house,  a 
part  of  which  was  let  to  a  tenant,  and  was  bringing  in  a  small 
rental.  The  plaintiff  testified  that  the  premises  were  worth  about 
fl,500  and  were  subject  to  a  mortgage  of  fSOO,  held  by  the  de- 
fendant Elizabeth  N.  Johnson,  and  that  she  (the  plaintiff)  also  had 
advanced  over  $:iO()  to  her  father,  who  had  prottiised  her  a  mort- 
gage on  the  property.  She  also  contends  that  the  defendant  un- 
necessarily made  Mrs.  Johnson,  the  holder  of  the  mortgage  on  the 
property,  a  party  defendant,  which  resulted  in  the  allowance  of  a 
bill  of  costs  to  her  attorney.  The  plaintiff  alleges  that  the  defend- 
ant misadvised  her  in  several  other  particulars,  which  it  is  unnec- 
essary to  state.  The  partition  suit  proceeded  to  judgment,  and  the 
iproperty,  after  several  adjournments,  was  sold  for  fl,0()0.  The 
final  judgment  ordered  the  payment  of  Mrs.  Johnson's  mortpage  of 
1500,  and  interest,  and  the  costs  of  the  plaintiff's  attorney,  ?2:>7.50, 
and  of  the  several  parties  defendant,  who  had  appeared  and  an^ 
swered,  aggregating  fllO,  leaving  a  small  surplus — about  $25 — to 
be  divided  between  the  plaintiff  and  her  two  sisters,  owners  of  the 
fee.  At  the  trial  of  the  action  the  court  nonsuited  the  plaintiff  on 
the  ground  that  it  did  not  appear  that  the  defendant  had  done  any 
wrong.  A  careful  review  of  the  evidence  leaves  us  in  no  doubt 
that  there  was  sufficient  evidence  to  require  a  submission  to  the 
jury  of  the  question  of  fact.  We  have  recently  had  occasion  to 
consider  the  duties  of  attorneys  to  their  clients,  in  Re  Demarest. 
11  App.  Div.  156,  42  N.  Y.  Supp.  Ui,  and  TurnbuU  v.  Banks  fnot 
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yet  o£BciaUj  reported)  48  N.  Y.  Supp,  40,  and  have  followed  the 
well-established  rule  that  the  burden  is  upon  the  attorney  to  es- 
tablish affirmatively  that  his  transactions  with  his  client  were  fair 
and  just,  that  his  client  acted  on  full  information  of  all  the  ma- 
terial circumstances,  and  that  he  did  not  take  undue  advantage 
of  his  client's  complacency,  confidence,  ignorance,  or  misconcep- 
tion. The  evidence  of  the  plaintiff  was:  That  the  defendant 
called  at  the  plaintiff's  house  the  day  after  her  father's  funeral,  at 
a  time  when  she  was  having  an  interview  with  her  sister,  Mrs. 
Conklin.  That  he  sent  for  her  to  come  to  another  part  of  the 
house,  and  said  to  her:  "You  had  better  come  up  and  adminis- 
trate [sic]  on  this  home.  If  you  don't,  your  sister,  Mrs.  Conklin, 
will  make  trouble  for  you."  That  she  subsequently  called  at  the 
defendant's  office,  and  signed  a  paper  which,  she  did  not  under- 
stand to  be  a  complaint  in  an  action  for  a  partition  of  the  prop- 
erty, but  which,  as  she  supposed,  related  to  administration  of  the 
estate.  That  she  afterwards  saw  the  notice  of  sale  in  the  paper, 
and  requested  the  defendant  to  stop  it.  That  she  asked  the  de- 
fendant to  effect  a  release  of  her  sister's  interest  in  the  house  by 
payment  of  her  share  therein,  telling  him  that  she  had  arranged 
to  obtain  the  money  for  that  purpose.  That  when  she  found  that 
the  proceedings  were  to  sell  the  bouse,  she  remonstrated,  and  pro- 
tested against  the  sale,  but  the  property  was  sold  agaibst  her 
wishes,  and  resulted  in  depriving  her  of  her  home.  There  were 
other  suggestions  as  to  the  amount  of  costs  incurred  by  the  pro- 
ceedings, to  which  it  is  unnecessary  to  refer.  We  think  that  the 
evidence  of  the  plaintiff  required  the  submission  of  the  facts  to 
the  jury,  and  that  a  nonsuit  should  not  have  been  granted.  We 
desire  to  be  understood  as  not  passing  in  advance  upon  the  ques- 
tion of  any  misconduct  of  the  defendant.  His  own  explanation  of 
the  facts  may  place  the  subject  in  a  very  different  light  The  only 
question  before  us  is  the  one  stated, — ^whether  there  was  sufficient 
evidence  to  call  for  a  submission  of  the  case  to  the  jury. 

Judgment  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
event    All  concur. 


(25  App.  Dlv.  173.) 

In  re  WEIL. 

(Snpreme  Court,  AppeHate  Dlvielon,  Second  Department.   January  11,  1898.) 

DucovKRT — Examination  before  Action. 

An  nsslgnee  of  a  claim  for  certain  labor  performed  for  a  newspaper 
bron^ht  two  successive  actions  tbereon  against  one  S.,  tbe  editor  thereof; 
the  first  being  brougbt  against  bim  as  proprietor,  and  the  second  as  di- 
rector of  a  corporation.  In  each  case  the  answer  denied  the  alleged  re- 
lationship of  S.  to  the  paper,  and  the  actions  were  withdrawn.  Subse- 
qnently.  after  a  vain  request  to  S.  to  state  who  were  the  owners  of  the 
publication,  the  assignee  procured  an  order  for  the  examination  of  S.. 
nnder  Code  Civ.  Proc.  §  871,  providing  for  taking  the  deposition  of  a  per- 
son whose  testimony  Is  material  and  nece.ssary  to  a  person  who  expects 
to  be  a  party  to  an  action  about  to  be  brought  Held,  that  the  order  was 
properly  granted. 

In  the  matter  of  the  application  of  Jennie  Weil  for  the  examination 
of  one  Jacob  P.  Solomon.     From  an  order  denying  the  motion  of  Solo- 
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mon  to  vacate  an  order  for  Ma  examination  before  the  bringing  of  an 
action,  he  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Joseph  P.  Joachlmsen,  for  appellant 
Victor  E.  Whitlock,  for  respondent 

WOODWARD,  J.  Section  871  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  "deposition  of  a  person  not  a  party,  whose  testimony 
is  material  and  necessary  to  a  party  to  an  action,  pending  in  a  court 
of  record,  *  *  *  or  to  a  person  who  expects  to  be  a  party  to  an 
action,  about  to  be  brought  in  such  a  court,  by  a  person  other  than  the 
person  to  be  examined,  may  also  be  talten,  as  prescribed  in  this  arti- 
cle." It  appears  from  the  affidavits  that  the  respondent,  as  the  as- 
signee of  certain  claims  for  labor  performed  for  the  Hebrew  Standard, 
of  which  the  api)€llant  is  the  editor,  has  on  two  several  occasions 
brought  actions  in  a  court  of  record  to  recover  the  same;  the  first 
action  being  brought  against  the  appellant  as  the  proprietor  of  the 
said  Hebrew  Standard,  and  the  second  against  the  appellant,  Jacob 
P.  Solomon,  as  a  director  of  a  corporation.  In  each  instance  the  an- 
swer has  denied  the  relationship  to  the  said  Hebrew  Standard  allied 
in  the  Qomplaints,  and  the  actions  have  been  withdrawn.  The  re- 
spondent, through  her  attorney,  then  requested  the  appellant,  Solo- 
mon, to  state  who  were  the  owners  of  the  said  publication,  but  all 
information  was  withheld.  Under  these  circumstances.  Justice  Wil- 
mot  M.  Smith  granted  an  order,  under  the  provisions  of  section  871  of 
the  Code  of  Civil  Procedure,  directing  an  examination  of  the  said 
Jacob  P.  Solomon.  A  motion  to  vacate  this  order  was  argued  before 
Mr.  Justice  Smith,  and  denied;  and  the  appellant  now  comes  to  this 
court  to  be  relieved  from  its  operation,  on  the  ground  that  the  affi- 
davits on  which  the  order  was  granted  are  insufBcient. 

The  only  questions  involved  in  this  case  have  been  amply  discussed 
and  decided  in  the  case  of  Bank  v.  Sheehan,  101  N.  Y.  176,  4  N.  E. 
333,  and  it  does  not  seem  necessary  to  go  into  any  detailed  inquiry 
as  to  the  unimportant  points  raised  in  behalf  of  the  appellant.  If 
the  appellant  is  not  a  member  of  the  board  of  directors  of  the  Hebrew 
Standard,  as  a  corporation,  and  not  the  proprietor  of  that  publication, 
it  is  difficult  to  see  how  he  can  have  any  interests  which  will  be  en- 
dangered by  an  examination  which  looks  to  the  discovery  of  the  proper 
person  or  persons  to  be  served  with  the  papers  in  an  action  far  the 
recovery  of  the  claim  of  this  respondent.  That  work  has  been  per- 
formed for  the  Hebrew  Standard,  and  that  some  one  owes  for  this 
labor,  there  is  no  dispute,  so  far  as  appears  from  the  record;  and, 
this  being  true,  the  respondent  is  entitled  to  the  aid  of  the  court  (other 
means  having  proved  unavailing)  to  discover  the  person  or  persons 
who  are  answerable  for  the  debts  of  the  said  Hebrew  Standard;  and 
the  provisions  of  the  statute  having  been  complied  with,  in  the  essen- 
tial details,  the  order  appealed  from  is  affirmed,  with  flO  costs  and 
disbursements.    AU  concur. 
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(22  MlBC  Bep.  350.) 

KAHN  T.  EISIiEB. 

(Supreme  CJonrt,  Appellate  Term.    January  17,  1898.) 

KKOLTOBKCE — COLMSION   ON    HlOUWAT. 

In  an  action  to  recover  damajies  for  Injuries  due  to  defendant's  allei^ed 
negligence,  th^re  was  evidence  that,  while  the  plaintiff  was  driving  along 
the  right  or  easterly  side  of  a  city  avenue,  the  defendant,  driving  a  spir- 
ited horse  at  a  very  high  rate  of  speed,  approached  so  rapidly  on  the  same 
side  of  the  roadway  that  plaintiff.  In  spite  of  every  effort,  was  unable  to 
get  out  of  his  way,  and  a  collision  resulted.  It  appeared  highly  doubtful 
whether  defendant  had  his  horse  under  controL  BOd,  that  a  Judgment 
for  plaintiff  was  warranted  by  the  evidence. 

Appeal  from  Third  district  court. 

Action  by  Baruch  Kahn  against  Frederick  Eisler.    Prom  a  judg- 
ment for  plaintiff,  defendant  appeals.    AflBrmed. 
Argued  before  DALY,  P.  J.,  and  MeADAM,  J. 

H.  C.  Botty,  for  appellant. 

L.  Lowensteln,  for  respondent; 

McADAM,  J.  The  evidence  on  which  the  justice  appears  to  have 
relied  establishes  that  on  April  23, 1897,  the  plaintiff  was  driving  a 
Brewster  road  wagon  up  the  easterly  side  of  Jerome  avenue,  at  a 
moderate  rate  of  speed ;  that,  when  near  ITlst  street,  he  discovered 
the  defendant  coming  down  the  avenue,  driving  a  spirited  horse 
before  a  light  road  wagon,  speeding  with  another  horse,  drawing 
a  light  wagon,  to  the  right  of  defendant;  that  the  defendant's  horse 
was  going  at  the  rate  of  about  a  mile  in  three  minutes,  and  was' 
east  of  the  middle  of  the  roadway;  that,  when  the  defendant's 
horse  was  first  seen  by  the  plaintiff,  the  latter  thought  it  was  a 
runaway,  and  made  every  effort  to  get  out  of  the  way,  but  it  came  so 
fast  that  it  collided  with  his  wagon  before  he  had  an  opportunity 
to  escape.  Mr.  Skinner,  one  of  the  plaintiff's  witnesses,  described 
the  occurrence  as  one  caused  by  gross  negligence  on  the  part  of  the 
defendant;  that  it  looked  to  him  as  though  there  would  be  a  colli- 
sion, and  he  shouted  to  the  plaintiff  to  look  out. 

As  usual  in  negligence  cases,  the  defendant  and  his  witnesses  gave 
a  different  version  of  the  occurrence  from  that  given  by  the  plain- 
tiff, throwing  the  fault  upon  the  plaintiff;  but  the  circumstances 
were  such  as  to  warrant  the  justice  in  believing  the  plaintiff's  evi- 
dence, and  finding  that  the  collision  was  caused  wholly  by  the 
negligence  of  the  defendant.  One  thing  is  certain.  The  defend- 
ant was  driving  at  such  a  high  rate  of  speed,  with  his  mind  on 
the  horse  he  was  speeding,  that  it  is  doubtful  whether  he  had  his 
horse  under  such  control  as  to  avoid  doing  damage  to  others  law- 
fully using  the  highway;  and  it  is  highly  probable  that  the  accident 
occurred  from  this  cause.  The  question  of  fact  involved  was  de- 
cided on  conflicting  evidence.  That  given  by  the  plaintiff,  on  the 
<Mie  hand,  and  by  the  defendant,  on  the  other,  are  irreconcilable. 
The  justice  had  the  witnesses  before  him,  observed  their  appear- 
ance and  manner  of  testifying,  and  had  ample  opportunity  of  form- 
ing an  accurate  judgment  as  to  the  value  of  the  evidence  given. 
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There  is  nothing  in  the  case  that  warrants  QS  in  holding  that  he 
erred  in  giving  credence  to  the  plaintiff's  version  of  the  facts,  and, 
as  no  point  is  made  as  to  the  amount  of  the  recovery,  the  judgment 
must  be  affirmed,  with  costs. 

DALY,  P.  J.,  concurs. 

122  Misc.  Hep.  312.) 

BLUM  V,  DALY. 

(Supreme  CJonrt,  Appellate  Term.    January  17,  1898.) 

Saib— Refusal  to  Accept — Action  roh  Price. 

A  purchaser  of  certain  goods,  being  dissatisfied  with  part  of  them,  of- 
fered to  return  that  part  and  retain  the  rest,  which  offer  was  not  ac- 
cepted. Thereupon  he  returned  them  all.  In  a  subsequent  action  by 
the  seller  to  recover  the  entire  purchase  price,  the  justice  gave  judgment 
for  the  plaintiff  for  the  portion  which  defendant  bad  offered  to  retain. 
Bdd  error,  for  defendant's  offer,  not  being  accepted,  was  not  binding,  and 
if,  as  found  by  the  justice,  he  was  not  bound  to  accept  all,  be  was  not 
bound  to  accept  any. 

Appeal  from  Fifth  district  court 

Action  by  Jacob  Blum  against  Ambrose  Daly.    From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 
D.  A.  Spellissy,  for  appellant. 
John  Bogart,  for  respondent. 

McADAM,  J.  The  item  of  the  plaintiff's  account  litigated  before 
the  justice  was  that  of  March  9,  18»7:  "16  skirts,  f4.50  each,  |72." 
These  were  selected  by  the  defendant's  agent,  Mr.  Brennan.  When 
the  skirts  were  received  and  examined  at  the  defendant's  store, 
Brennan  insisted  that  they  were  not  the  sam.e  goods  he  ordered. 
The  evidence  shows  that  the  examination  disclosed  that  10  of  the 
skirts  were  ail  right,  and  6  much  inferior  to  those  selected.  The 
defendant  thereupon  offered  to  return  the  6  skirts,  and  said  he  was 
willing  to  buy  the  other  10,  because  he  liked  them;  but  the  plain- 
tiff's son,  who  managed  his  father's  business,  declined  to  assent  to 
this,  and  said  that  the  defendant  must  send  back  the  whole  lot,  if 
the  goods  were  unsatisfactory.  Acting  upon  this  direction,  the 
defendant,  some  days  afterwards,  returned  the  16  skirts  to  the 
pla'intiff.  The  justice  disallowed  the  charge  for  the  objectionable 
6  skirts,  but  gave  judgment  against  the  defendant  for  the  other  10, 
on  the  theory  that  by  offering  to  return  6,  and  proposing  to  purchase 
the  other  10  skirts,  he  had  elected  to  accept  the  latter,  and  in  conse- 
quence became  liable  for  their  purcliase  price.  To  hold  that  the 
defendant  had  elected  to  do  anything  of  the  kind  presupnoses  that 
the  plaintiff  had  given  him  the  oi)tion  of  determining  whether  he 
would  accept  10  or  16  of  the  skirts,  when  such  an  inference  is 
directly  contrary  to  the  fact.  It  is  unnecessary  for  us  to  consider 
whether  there  was  an  acceptance  of  the  entire  16  skirts  by  the 
defendant,  for  the  finding  by  the  justice  negatives  that;  and,  if  the 
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defendant  •was  not  bound  to  accept  all,  he  was  nnder  no  obligation 
fo  accept  any.  The  defendant's  proposition  to  purchase  and  retain 
10  of  the  skirts  was  not  an  executed  election  on  his  part  to  accept 
the  10.  It  was,  at  most,  a  mere  offer,  not  binding  until  accepted 
by  the  plaintiff.  The  rnle  is  elementary  that  both  parties  mus* 
be  bound,  or  neither  is  bound;  in  other  words,  there  must  be  mutu- 
ality of  engagement  Clark,  Cont.  (Hornbook  Ed.)  168.  In  order 
to  constitute  a  contract,  it  is  essential  that  there  should  be  recipro- 
cal assent  to  a  certain  and  definite  proposition.  A  mere  offer,  not 
assented  to,  constitutes  no  contract;  for  there  must  not  only  be  a 
proposal,  but  an  acceptance  thereof.  So  long  as  a  proposal  ia 
not  acceded  to,  it  is  binding  upon  neither  party,  and  may  be  re- 
tracted. Story,  Cont.  §  378.  The  parties  must  assent  to  the  same 
thing  in  the  same  sense,  and  the  proposition  must  be  met  by  an 
acceptance  which  corresponds  with  it  entirely  and  adequately.  1 
Pars.  Cont.  (6th  Ed.)  475,  476.  There  is  no  evidence  that  the  plain- 
tiff gave  any  assent  to  change  the  contract  as  originally  made.  On 
the  contrary,  he,  throughout,  treated  the  sale  as  entire  and  indivisi- 
ble, and  brought  this  action  on  that  theory.  The  justice  could  not, 
of  his  own  motion,  make  an  election  for  the  plaintiff  by  splitting  his 
indivisible  demand  without  the  consent  of  the  parties  interested, 
however  equitable  that  course  might  seem.  If,  for  any  reason,  the 
defendant  was  entitled  to  return  the  property,  he  was,  on  the  evi- 
dence, bound  to  do  as  he  did, — return  all. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.     All  concur.. 


(25  Ai»p.  Dlv.  256.) 

KERVAN  v.  TOWNSEND. 

(Supreme  Cionrt,  Appellate  Division,  First  Department    Jannory  14.  1898.) 

Obder — AccBPTASca— Parol  Evidence. 

Where  one  to  whom  a  payment  Is  to  become  due  upon  the  happening 
of  a  given  contingency  delivers  to  a  third  party  a  draft  or  order  direct- 
ing a  portion  of  such  payment  to  be  made  to  the  latter,  which  Is  ac- 
cepted by  the  drawee  "to  be  paid  when  said  payment  is  due  to  the  draw- 
er." the  payee  cannot,  in  an  action  against  the  acceptor.  Introduce  evi- 
dence of  an  aUej;ed  waiver,  consisting  of  an  absolute  oral  promise  by  the 
acceptor,  contemporaneous  with  the  acceptance,  that  he  would  mal^e  the- 
payment  anyway,  whether  it  became  due  to  the  drawer  or  not. 
O'Brien  and  Uumsey,  JJ.,  dissenting  generally  on  the  facts. 

Appeal  from  trial  term. 

Action  by  Matthew  C.  Kervan  against  J.  Allen  Townsend.  From 
a  judgment  entered  on  a  verdict,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

William  Porter  Allen,  for  appellant. 
Edmund  Louis  Mooney,  for  respondent 

INGRAHAM,  J.  The  complaint  alleges:  That  one  Rolira  an* 
tbe    d^endant   entered   into   a   contract    whereby   the   defendant 
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agreed  and  promised  to  pay  to  said  Eohrs,  or  to  his  order,  certain 
sums  of  money,  exceeding  the  sum  of  $500,  from  time  to  time,  dur- 
ing the  course  of  the  erection  of  two  houses  in  the  city  of  New 
York.  That  prior  to  the  16th  day  of  November,  1893,  the  plaintiff 
made  a  contract  with  said  Bohrs,  whereby  the  plaintiff  agreed  to 
do  certain  work  upon  the  said  houses,  and  the  said  Eohrs  agreed 
to  pay  the  plaintiff  a  sum  of  money  exceeding  the  sum  of  §500. 
That  certain  mechanics'  liens  had  attached  to  the  said  premises. 
That  thereupon  the  plaintiff  refused  to  proceed  with  the  perform- 
ance of  his  said  agreement  between  himself  and  Eohrs,  unless  the 
said  Eohrs  should  pay  or  secure  to  be  paid  to  the  plaintiff  the  sum 
of  ?500.  That  thereupon  the  said  Eohrs  offered  to  secure  the  pay- 
ment of  the  said  sum  by  executing  and  delivering  to  the  plaintiff 
an  order  or  assignment  set  forth  in  the  complaint.  That  on  the 
16th  day  of  November,  1893,  said  Bohrs  made  and  delivered  to  the 
plaintiff  said  order  or  assignment  for  |500  out  of  the  moneys  due 
or  to  grow  due  under  the  said  agreement  between  the  said  Bohrs 
and  the  defendant,  which  order  or  assignment  was  in  the  following 

"November  16th,  1893. 
"J.  Allen  Townsend:  Pay  to  Matthew  C.  Kervan  ?500  on  account  when  roof 
1b  on,  and  cornice  up,  skylights  up,  and  leaders  connected  with  sewer  on  the 
two  houses  on  the  north  side  of  108th  street,  125  feet  east  of  Fifth  avenue, 
running  fifty  feet,  which  you  are  making  the  loans  on,  and  deducted  out  of 
my  Inclosure  payments.  Frederick  Rohrs." 

That  thereafter,  and  on  the  17th  day  of  November,  1893,  said  order 
or  assignment  was  duly  presented  and  delivered  by  the  plaintiff 
to  the  defendant,  and  duly  accepted  by  the  defendant;  and  that 
"thereupon  the  defendant  duly  promised  and  agreed  with  the  plain- 
tiff that,  if  the  plaintiff  would  proceed  with  the  performance  of  the 
last-mentioned  agreement,  the  defendant  would  pay  to  the  plaintiff 
the  said  sum  of  $500  out  of  moneys  then  in  his  hands  and  then 
earned  or  owing  under  the  terms  of  said  agreement  between  the 
defendant  and  said  Eohrs,  and  notwithstanding  the  existence  or 
filing  of  said  mechanics'  liens,  and  notwithstanding  the  entry  or 
filing  of  any  liens  or  judgments  thereafter  against  said  Bohrs  or 
said  houses."  The  complaint  further  alleges  that  relying  upon  said 
order  or  assignment,  and  the  acceptance  thereof  by  the  defendant, 
and  the  last-mentioned  promise  and  agreement  of  the  defendant, 
the  plaintiff  did  the  work  upon  said  houses  called  for  by  the  con- 
tract with  Eohrs;  and  that  the  said  Eohrs,  on  or  before  the  24th 
day  of  November,  1893,  had  substantially  completed  all  work  and 
substantially  furnished  all  materials  necessary  to  entitle  him  or  his 
assignees  to  the  said  inclosure  payments,  and  the  said  inclosnre 
payments  became  due  and  payable;  that  the  said  plaintiff  demanded 
of  the  defendant  the  payment  of  the  said  sum  of  money  which  the 
defendant  promised  to  pay,  but  subsequently  refused  to  pay.  The 
answer  denies  the  making  of  the  agreement  alleged  in  the  com- 
plaint; denies  that  the  defendant  accepted  any  order  or  assign- 
ment drawn  upon  him  by  Eohrs  for  any  sum  of  money  whatever, 
otherwise  than  on  the  express  condition  that  the  sum  of  monev  in 
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such  order  or  assignment  specified  shoald  thereafter  become  due 
from  the  defendant  to  said  Bohrs;  and  denies  that  any  sum  of 
money  whatever  was  on  or  since  the  1st  day  of  November,  1893, 
or  ever  thereafter  became,  due  or  payable  from  the  defendant  to 
said  Kohrs,  or  to  his  assigns. 

The  plaintiff,  to  prove  his  caose  of  action,  was  called  as  a  witness, 
and  testified  to  the  aereement  between  himself  and  Rohrs;  that  he 
received  the  order  alleged  in  the  complaint  from  Rohrs;  and  that 
the  defendant  accepted  the  order.  The  order  was  introduced  in 
evidence,  as  alleged  in  the  complaint.  Annexed  to  such  order  was 
the  following: 

"Accepted  November  17,  1893,  and  to  be  paid  when  Inclosnre  payment  is 
doe  Frederick  Rohrs.  3.  Allen  Townsend." 

The  plaintiff  was  then  asked  this  question: 

"Q.  Now  state  what  occurred  between  you  and  Mr.  Townsend  at  that  time, 
—that  Is,  at  the  time  you  presented  this  paper  to  him." 

This  was  objected  to  by  the  defendant,  as  being  part  of  the  nego- 
tiations between  the  plaintiff  and  the  defendant  leading  up. to  the 
contract,  and  merged  in  the  contract.  The  objection  was  overruled, 
and  the  defendant  excepted.  In  answer  to  that  question,  the 
plaintiff  testified  that  the  defendant  told  him  that  there  were  two 
lieiis  on  the  building  at  that  time,  but  that  there  was  money  enough 
to  pay  the  liens  and  his  (plaintiff's)  order.  "He  said  my  order 
would  be  paid  anyway;  to  go  on  and  finish  the  work.  I  did  so.'' 
The  plaintiff  further  testified  on  cross-examination  that  this  ac- 
ceptance that  the  defendant  signed  was  the  only  one  that  he  had 
ever  had;  that  he  went  to  see  the  defendant  several  times  before 
he  got  the  acceptance;  that  he  saw  the  defendant  on  the  17th  of 
November,  when  the  defendant  accepted  this  order;  and  that  he 
did  not  see  the  defendant  again  until  he  finished  the  work  according 
to  his  contract.  There  was  no  proof  by  the  plaintiff  that  Bohrs 
ever  completed  his  contract  with  the  defendant,  so  as  to  become  en- 
titled to  the  inclosure  payment.  The  evidence  showed  that  he 
never  did  complete  the  contract. 

The  court  charged  the  jury  that,  in  order  for  the  Inclosure  pay- 
ment to  become  due,  it  was  necessary  for  all  liens  to  be  extinguished 
and  all  the  work  done  that  was  required  to  be  done  up  to  that 
time;  that  it  was  conceded  that  the  liens  were  never  extinguished; 
and  that  it  was  claimed  on  behalf  of  the  defendant  that  the  work 
was  never  done,  especially  in  that  the  leaders  were  not  connected 
with  the  sewer;  and  that,  under  those  circumstances,  there  would 
be  no  payment  due  on  the  seventh  installment,  and  therefore  the 
plaintiffs  sole  right  to  recover  rested  upon  whether  or  not  there 
was  a  waiver  of  this  performance  of  the  contract  on  the  part  of  the 
defendant,  Townsend.  It  waa  then  submitted  to  the  jury  to  deter- 
mine whether  or  not  the  defendant,  at  the  time  he  accepted  this 
order,  told  the  plaintiff  that  it  would  be  paid  whether  the  liens 
were  withdrawn  or  extinguished,  or  whether  they  were  not;  and 
they  were  instructed  that,  if  they  believed  the  defendant  said  this 
to  die  plaintiff  at  the  time  of  the  acceptance  of  the  order,  there  was 
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a  waiver,  and  that,  if  they  should  find  that  there  was  a  waiver,  they 
should  find  a  verdict  in  favor  of  the  plaintiff.  There  was  no  evi- 
dence of  any  waiver  after  the  acceptance  of  the  order.  The  plain- 
tiff expressly  testified  that  he  did  not  see  the  defendant  from  the 
time  of  the  acceptance  of  the  order  until  after  his  work  was  com- 
pleted. The  obligation  of  the  acceptance  of  the  order  to  pay  money 
is  an  engagement  to  the  payee  or  other  lawful  holder  of  the  bili 
to  pay  the  same  when  it  becomes  due  according  to  the  terms  of  the- 
acceptance.  Hoffman  v.  Bank,  12  Wall.  186;  4  Am.  &  Eng.  Enc. 
Law,  207.  An  acceptance  may  be  in  writing  or  oral ;  but,  when  it 
is  conditional,  the  acceptor  is  only  liable  upon  the  happening  of  the 
condition,  and  the  terms  of  an  acceptance  in  writing  cannot  be 
varied  by  contemporaneous  parol  agreement  (Daniel,  Neg.  Inst.  §■ 
517,  and  cases  cited;  4  Am.  &  Eng.  Enc.  Law,  214);  and  the  liability 
of  the  acceptor  to  the  holder  is,  according  to  the  terms  of  his  under- 
taking, completed  by  the  assent  of  the  holder  (4  Am.  &  Eng.  Enc. 
Law,  227). 

The  contract  sued  on  is  in  writing.  It  is  not  ambiguous.  It 
expresses  fully  the  obligation  assumed  by  the  defendant,  and  mast 
be  held  to  fully  state  the  contract  between  the  parties.  By  it, 
Bohrs,  who  had  made  a  contract  with  the  defendant,  and  who,  upon, 
the  performance  of  that  contract,  would  be  entitled  to  receive  from 
the  defendant  a  sum  of  money,  requested  the  defendant  to  pay  to- 
the  plaintiff  f500  when  certain  work  upon  the  buildings  had  been 
completed  by  the  plaintiff,  and  to  deduct  it  out  of  the  inclosure 
payment,  which  was  the  seventh  installment  under  the  contract 
between  the  defendant  and  Bohrs.  The  order  on  its  face  was  pay- 
able only  upon  the  inclosure  payment  being  due  to  Bohrs.  It  was- 
not  to  be  paid  out  of  any  money  due  from  the  defendant  to  Bohrs^ 
but  was  conditioned  upon  the  particular  oayment  becoming  due; 
and  it  was  held  by  the  court  below  that  that  payment  never  did 
become  due.  When  that  order  was  presented  to  the  defendant  for 
acceptance,  he  reduced  to  writing  the  obligation  which  he  assumed, 
and  delivered  it  to  the  plaintiff.  That  obligation  was  an  agree- 
ment to  pay  to  the  nlaintiff  a  sum  of  money  when  the  inclosure  pay- 
ment was  due  to  Bohrs.  It  followed  the  terms  of  the  order  upon 
him,  limiting  his  liability  to  a  payment  out  of  a  particular  fund 
when  that  particular  fund  was  payable;  and  neither  upon  the- 
order  as  it  stood,  nor  upon  its  conditional  acceptance  by  the  de- 
fendant, was  the  plaintiff  entitled  to  recover  from  the  defendant 
any  sum  of  money,  except  upon  proof  that  the  condition  upon 
which  that  payment  was  to  be  made  had  been  complied  with,  and 
that  this  inclosure  payment  was  due.  4  Am.  &  Eng.  Enc.  Law, 
p.  229.  We  have  the  contract  made  by  the  defendant  which  ex- 
pressed his  liability.  The  acceptance  by  the  plaintiff  of  this  con- 
tract was  the  liability  which  defendant  assumed  to  the  plaintiff; 
and  unless  we  are  prepared  to  absolutely  abrogate  the  rule  that 
all  prior  negotiations  must  be  deemed  merged  in  the  writing,  and 
that  the  writing  must  be  construed  as  containing  the  contract  as 
actually  made,  the  liability  of  the  defendant  must  be  restricted  to 
that  which  is  expressly  imposed  upon  him  by  the  writing  signed. 
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by  him,  and  which  became  the  contract  between  the  parties.  This 
rule  was  recognized  by  the  court  below,  and  we  think  the  court 
correctly  charged  that  the  plaintiff  could  not  recover  unless  h? 
proved  a  waiver  of  this  condition  upon  which  his  liability  depended. 

In  this  case  the  evidence  of  the  waiver  was  confined  to  conversa- 
tions between  the  plaintiff  and  the  defendant  prior  to  or  contempo- 
raneous with  the  execution  of  the  written  agreement,  and  consisted 
of  an  alleged  promise  by  the  defendant  to  pay  to  the  plaintiff  the 
sum  called  for  by  the  order,  whether  any  money  was  due  to  Rohrs 
or  not.  It  is  not  alleged  that  by  any  word  or  act  of  the  defendant, 
after  the  execution  of  the  writing,  the  plaintiff  was  induced  to  pro- 
ceed with  his  work.  The  waiver  was  sought  to  be  proved  by  con- 
versations before  the  writing  was  executed,  before  any  condition 
had  been  imposed  that  could  be  waived.  A  waiver  is  defined  by 
Bonvier's  Law  Dictionary  to  be  "the  relinquishment  or  refusal  to 
accept  of  a  right;"  and  in  28  Am.  &  Eng.  Enc.  Law,  p.  526,  "the  in- 
tentional relinquishment  of  a  known  right."  The  facts  as  estab- 
lislied  by  the  verdict  of  the  jury  in  this  case  show  that,  when  the 
plaintiff  took  the  order  to  the  defendant,  he  had  a  discussion  with 
the  defendant,  during  which  the  defendant  said  that  the  plaintiff 
would  be  paid  anv  way,  whether  liens  existed  or  not,  or  whether 
this  inclosure  payment  became  due  or  not;  that  afterwards,  when 
requested  to  reduce  the  obligation  to  writing,  he  did  so.  The  writ- 
iug.  however,  restricted  his  obligation  to  pay  out  of  a  certain  spe- 
cific fund  when  it  should  become  due  and  payable.  As  before 
stated,  the  writing  must  be  construed  to  be  the  final  contract  en- 
tered into  between  the  i)arties,  all  the  verbal  conversations  which 
led  up  to  it  being  merged  in  this  writing.  These  verbal  statements 
made  by  either  of  the  narties  prior  to  the  execution  of  the  writing 
could  no  more  be  held  to  be  a  waiver  of  a  condition  inserted  in  the 
writing  for  the  defendant's  benefit  than  they  could  be  held  to  prove 
a  modification  of  the  writing  as  made.  It  would  be  as  much  a 
violation  of  the  rule  before  referred  to,  to  allow  an  oral  statement. 
made  prior  to  or  at  the  time  of  the  execution  of  a  writing,  to  prove 
a  waiver  of  conditions  imposed  by  the  writing,  as  to  allow  such  oral 
statement  to  vary  the  contract.  The  writing  must  be  held  to  ex- 
press the  agreement  between  the  parties  when  it  was  made;  and 
nothing  that  was  said  prior  to  the  making  of  the  agreement  is  com- 
petent to  prove  an  agreement  different  from  that  expressed,  or  as 
competent  to  prove  that  the  parties  were  not  to  be  bound  by  the 
terms  and  conditions  of  the  writintr. 

What  is  meant  by  a  waiver  is  well  expressed  in  the  case  of  Brady 
V.  Cassidy,  which  was  twice  before  the  court  of  appeals.  On  the 
iirst  appeal  (104  N.  Y.  154, 10  N.  E.  131)  the  contract  was  proved,  by 
which  the  plaintiff  agreed  to  sell  to  the  defendant  certain  manufac- 
tured stock  "now  on  hand  at  the  foundry  and  storeroom"  at  a  fixed 
price.  The  plaintiff  sued  to  recover  for  the  goods  sold  and  deliv- 
ered under  this  contract,  and  offered  evidence  of  the  negotiations 
or  statements  made  at  the  lime  the  bill  of  sale  was  executed,  to 
determine  the  meahing  of  the  language  used  in  the  contract  in 
the  light  of  the  circumstances.     It  was  held  that  the  contract  was 
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plain  and  nnambignoas  as  to  its  lan^age,  and  was  susceptible  of 
but  one  eonstruction ;  that  the  court  was  bound  to  construe  the 
contract,  and  not  leave  it  to  the  jury;  and  that  the  testimony  as 
to  the  prior  negotiations  was  not  competent  to  modify  or  alter  the 
agreement  between  the  parties.  On  the  case  going  back  for  a  new 
trial,  the  plaintiff  was  allowed  to  amend  his  complaint  by  insert- 
ing allegations  that  the  defendant  had  received  all  of  the  goods 
which  were  spoken  of  in  the  inventory,  and  which  did  not  include 
certain  omitted  goods,  and  accepted  and  appropriated  the  inventory 
goods  without  intimating  to  the  plaintifTs  that  they  were  received 
or  accepted  with  any  conditions  whatever,  and  without  any  notice 
or  intimation  to  the  plaintiffs  that  they  should  not  thereby  consent 
to  become  liable  to  pay  for  the  articles  so  delivered  and  accepted, 
unless  the  other  articles  were  also  received;  and  that  the  defend- 
ants waived  the  condition  that  all  the  goods  Included  in  the  agree- 
ment, and  on  hand  at  the  time  of  its  execution,  should  be  delivered 
before  they  should  become  liable  to  pay  the  contract  price  for  the 
part  that  actually  was  delivered.  Upon  the  case  coming  on  to  be 
tried  upon  the  amended  pleadings,  the  jury  found  that  there  was 
such  a  waiver;  and  the  court  on  the  second  appeal  (145  N.  Y.  180, 
39  N.  E.  816)  said: 

"The  evidence  given  on  the  part  of  the  plaintiffs.  If  believed  by  the  Jury, 
was  sufficient  to  constitute  a  waiver  by  the  defendants  of  the  full  perform- 
ance of  the  contract  by  the  delivery  of  all  the  goods  Included  In  Its  terms; 
and  It  was  sufficient  to  Justify  the  jury  In  finding  for  the  plaintiffs  In  the 
amount  of  the  contract  price  for  all  the  goods  actually  delivered,  deducting 
therefrom  the  defendants'  damages  resulting  from  the  failure  to  deliver  the 
balance." 

The  evidence  that  was  here  admitted  and  received  were  the  acts 
of  the  defendant  after  the  execution  of  the  contract.  The  evidence 
was  not  received  to  show  that  the  contract  covered  a  less  quantity 
of  goods  than  was  stated,  nor  were  the  jury  permitted  to  say 
whether  the  contract  embraced  the  omitted  goods.  The  court  held 
that  it  did,  and  that  the  defendant  would  be  entitled,  under  the 
counterclaim,  to  the  damages  sustained  because  of  the  failure  of 
the  plaintiff  to  deliver  the  omitted  goods.  But  there  was  evidence 
to  go  to  the  jury  as  to  whether  or  not  the  acts  of  the  defendant  in 
receiving  the  goods  which  were  actually  delivered,  subject  to  the 
execution  of  the  contract,  was  a  waiver  by  the  defendant  of  hip 
right  to  receive  all  of  the  goods  mentioned  in  the  contract  before 
paying  for  any  of  them.  It  was  not  claimed  in  that  case  that  the 
statements  of  the  defendant,  made  at  the  time  of  the  execution  of 
the  contract,  were  admissible  to  prove  the  waiver,  and  it  was  ex- 
pressly held  that  such  statements  were  not  admissible  any  more 
than  to  vary  the  contract  as  made,  or  to  show  that  the  construction 
of  the  contract  should  be  different  from  that  which  the  words  used 
plainly  imported.  But  the  plaintiff  was  allowed  to  prove  that 
acts  of  the  defendant  subsequent  to  the  execution  of  the  contract 
waived  the  condition  implied  by  the  contract,  viz.  that  all  goods 
should  be  delivered  before  there  should  be  any  liability  for  the 
payment  of  a  portion.     Applying  this  rule  to  the  case  at  bar,  no- 
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waiver  was  alleged  in  the  complaint,  nor  was  there  evidence  of  any 
waiver.  The  plaintiff  alleged  a  contract  made  by  the  defendant 
which  he  failed  to  prove.  On  the  contrary,  the  evidence  proved 
conclusively  that  no  such  contract  was  made;  and  no  act  of  the 
defendant  after  the  making  pt  the  contract  was  alleged  to  prove 
any  waiver  on  his  part  of  the  conditions  imposed  by  the  contract. 

In  the  case  of  Stone  v.  Oohen,  4  App.  Div.  176,  38  N.  Y.  Supp.  735, 
the  recovery  was  sustained  upon  a  new  promise  by  the  defendant's 
testator  after  the  order  had  been  given,  and  upon  which  the  plain- 
tiff's assignor  was  induced  to  do  the  work.  The  court,  after  men- 
tioning a  conversation  made  at  the  time  of  the  execution  of  the 
acceptance  of  the  order,  to  the  effect  that  the  defendant's  testator 
would  see  the  plaintifiTs  assignor  paid,  calls  attention  to  subsequent 
conversations  between  the  plaintiff's  assignor  and  the  defendant's 
testator  to  induce  the  plaintiff's  ast^ignor  to  go  on  and  finish  the 
work,  that  he  would  see  Burke  (plaintiff's  assignor)  paid.  The 
defendant's  testator  said:  "Never  mind  the  liens.  Go  ahead  and 
finish  up,  and  I  will  pay  you.  My  word  is  as  good  as  that  paper." 
The  court  held  that  the  subsequent  conversations  and  promises  by 
which  the  plaintiff  was  induced  to  proceed  with  the  work  was  evi- 
dence showing  a  waiver  on  the  part  of  the  defendant's  testator  of 
any  right  that  he  might  have  had  to  insist  upon  the  provisions 
of  the  contract  respecting  liens.  Stress  was  laid  all  through  the 
opinion  upon  these  subsequent  conversations,  acted  on  by  the  plain- 
tiff as  evidence  of  the  waiver  of  the  condition  which  was  valid 
when  the  contract  was  made,  and  which  justified  a  verdict  of  the 
jury  in  finding  that  the  condition  was  waived. 

We  think  that  in  this  case,  therefore,  the  evidence  of  the  conver- 
sations between  the  plaintiff  and  the  defendant  at  the  time  the 
order  was  accepted  was  not  competent  to  prove  either  a  modifica- 
tion of  the  agreement,  or  the  waiver  of  the  conditions  imposed  by 
the  agreement,  and  that  the  plaintiff  failed  to  prove  the  cause  of 
action  alleged  in  his  complaint.  For  that  reason,  the  judgment 
is  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

VAN  BRUNT,  P.  J.,  and  BARRETT,  J.,  concur. 


In  1S03  one  Rohrs  was  erecting  bnlldlnirs  on  certain  lots  owned  by  him  In 
the  city  of  New  York,  pnrsiinnt  to  a  buildlnii-Jo.Tn  contract  between  blm  and 
the  defendant.  The  plaintiff  was  to  furnish  labor  and  materials  on  the 
building  for  Bohra.  The  buildlng-lonn  agreement  provided  that  no  advance 
or  payment  should  be  required  while  there  were  any  mechanics*  Hens  or 
JndpTnents  affecting  the  houses,  and  that  the  last  payment  should  be  due 
when  the  buildings  should  be  Inclosed,  roofs  on  and  tinned,  fronts  up,  and 
cornices  set,  skylights  and  copings  on.  and  the  lenders  up,  and  connections 
made  with  the  sewer.  The  plalntifC  alleges  that  Rohrs  offered  to  secure  the 
payment  of  $300  which  was  due  him  by  executing  and  delivering  an  accept- 
ance, which  be  subsequently  did,  In  the  following  form: 

"November  16th,  1S93. 
"J.  Allen  Townsend:    Pay  to  Matthew  C.  Kervan  five  hundred  dollars  on 
a/c  when  roof  la  on  and  cornice  up,  skylights  up,  and  leaders  connected  with 
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«ewer  on  the  two  honses    •     •     •    which  you  are  making  the  loans  on,  and 
deducted  out  of  my  Inclosure  payments.  Frederick  Rohrs." 

The  plaintiff  further  alleges  that  thereafter  the  order  was  presented  and 
delivered  to  the  defendant  by  him,  and  duly  accepted,  with  full  knowledfce 
that  certain  mechanics'  liens  bad  been  filed,  "and  that  thereupon  the  defend- 
ant duly  promised  and  agreed  with  the  plalntifiC  that,  if  the  plaintiCT  would 
proceed  with  the  performance  of  the  last-mentioned  agreement,  the  defendant 
would  pay  to  the  plalntlfT  the  said  sum  of  five  hundred  dollars  out  of  money 
then  In  his  hands,  and  then  earned  or  owing  under  the  terms  of  said  agree- 
ment between  the  defendant  and  said  Rohrs,  and  notwithstanding  the  exist- 
ence or  filing  of  said  mechanics'  liens,  and  notwlthstandiug  the  entry  or  fil- 
ing of  any  liens  or  judgments  thereafter  against  said  Rohrs  or  said  houses"; 
and  that,  relying  upon  said  order  or  assignment,  and  the  acceptance  thereof 
by  the  defendant,  and  the  last-mentioned  promise  and  agreement  of  the  de- 
fendant, the  plaintiff  put  the  roof  on  said  houses,  and  the.  cornice  and  sky- 
lights and  leaders  up,  and  the  leaders  were  connected  with  the  sewers  of 
said  two  houses,  and  the  said  Frederick  Rohrs  had  substantially  completed 
all  work  and  substantially  furnished  all  materials  necessary  to  entitle  him 
or  his  assignees  to  the  said  Inclosure  payments.  The  defendant  denied  th.at 
he  had  entered  into  any  agreement  other  than  that  contained  In  the  written 
acceptance,  and  alleged  that  the  work  was  not  substantially  completed,  and 
that  the  connection  was  not  made  between  the  leaders  and  the  sewer. 
These  Issues  were  litigated  upon  the  trial,  and  resnlted  in  a  verdict  for  the 
plaintiff;  and  It  is  from  the  judgment  entered  thereon  that  thia  appeal  U 
taken. 

O'BRIEN,  J.  In  the  charge  of  the  learned  judge,  to  which  no 
«xception  was  taken,  the  plaintiff's  right  to  recover  was  placed 
upon  the  ground  that  he  was  bound  to  show  that  the  defendant 
waived  the  conditions  with  respect  to  the  existence  of  mechanics' 
liens,  which  would  be  sufBcient  to  defeat  the  right  of  Rohrs  to  the 
inclosure  payment.     As  therein  said: 

"This  acceptance  [referring  to  the  written  order]  is  one  of  those  which  on 
the  face  of  it  would  become  due  and  payable  only  on  the  completion  of  work. 
entitling  the  builder  to  the  •  •  •  'inclosure  payment.'  In  order  for  th.at 
to  become  due.  it  was  necessary  for  all  Hens  to  be  extinguished  and  all  the 
work  done  that  was  required  to  be  done  up  to  that  time.  •  •  •  The 
plaintiff's  sole  right  to  recover  In  this  case  rests  upon  whether  or  not  there 
was  a  waiver  of  this  performance  of  this  contract  on  the  part  of  the  defend- 
ant, Townsend." 

As  there  was  no  request  to  go  to  the  jury  upon  the  other  issue  as 
to  performance,  both  sides  having  agreed  to  the  view  taken  by  the 
learned  trial  judge,  that  the  question  of  waiver  was  the  only  one 
to  be  determined,  and  there  being  conflicting  evidence  upon  this, 
we  would  not  be  ju.stifled  in  interfering  with  the  verdict  if  based 
upon  competent  evidence.  As  thus  regarded,  the  case  In  many 
respects  is  similar  to  that  of  Stone  v.  Cohen,  4  App.  Div.  175,  .S8 
N.  Y.  Supp.  755,  an  examination  of  which  will  show  that  the  facts 
here  proven  bring  it  directly  within  the  principles  of  that  case: 
and,  if  there  were  nothing  more,  we  might  well  rest  our  affirmance 
upon  that  authority.  It  is  insisted,  however,  that  the  distinction 
between  the  two  cases  rests  in  the  fact  that  there  a  waiver  was 
proven  by  conversations  occurring  after  the 'acceptance  of  the  or- 
der; while  in  the  case  at  bar  the  conversations  relating  to  the 
waiver  were  prior  to  or  contemporaneous  with  the  acceptance  of 
the  written  order,  and  therefore  were  incompetent,  under  the  rule 
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of  law  that  parol  evidence  is  inadmissible  to  contradict  the  terms 
of  the  written  acceptance.  This  distinction  does  not  appear  in 
the  opinion  as  reported,  because  the  agreement  which  was  held  to 
be  sufficient  to  establish  the  waiver  was  proved  by  statements 
which,  in  the  opinion,  were  said  to  have  been  made  at  the  time  of 
the  acceptance  of  the  order;  and,  that  being  so,  the  case  is  pre- 
cisely like  the  case  at  bar,  and  should  control  it.  It  is  true,  how- 
ever, that  an  examination  of  the  record  in  Stone  v.  Cohen  does  dis- 
close the  fact  that  the  testimony  to  establish  the  waiver  was  of 
statements  made  after  the  written  acceptance.  But  this  does  not 
in  ajiy  way,  as  we  think,  affect  the  principle,  although  it  may  bear 
upon  the  weight  to  be  given  to  the  case  of  Stone  v.  Cohen.  But, 
upon  wellnsettled  principles,  we  are  clearly  of  the  opinion  that  the 
evidence  given  in  this  case  to  establish  the  waiver  was  competent 
It  must  be  remembered  that  the  plaintifTs  cause  of  action  here 
was  not  solely  upon  the  written  acceptance,  but  was  upon  the  agree- 
ment which  it  was  said  accompanied  that  acceptance,  to  the  effect 
that,  if  the  plaintifF  would  proceed  with  the  work,  the  defendant 
wonld  pay  him  the  sum  of  |500  out  of  the  money  to  be  earned  and 
owing  under  the  terms  of  the  agreement  with  Bohrs,  and  notwith- 
standing the  existence  or  filing  of  any  mechanic's  lien  against  said 
houses.  This  was  just  as  much  a  part  of  the  agreement,  as  alleged 
in  the  complaint,  as  was  the  acceptance;  and  it  comes  within  the 
thoroughly  settled  rule  that,  where  the  written  contract  is  only  a 
part  of  an  entire  agreement,  that  which  stands  solely  in  parol 
maj  also  be  proved,  although  the  effect  may  be  to  vary  or  enlarge 
that  portion  of  the  contract  which  is  contained  in  the  written  con- 
tract Chapin  v.  Dobson,  78  N.  Y.  74.  But  in  this  case  there  is 
no  necessity  of  resorting  to  that  rule.  The  written  contract  be- 
tween the  parties  consisted  of  the  order  and  the  acceptance,  and 
of  nothing  else.  The  order  directed  the  payment  to  the  plaintiff 
of  9500  "when  the  roof  is  on  and  cornice  up,  skylight  up,  and  lead- 
ers connected  with  sewer."  The  acceptance  was  "to  be  paid  when 
the  inclosnre  payment  is  due  lYederick  Rohrs."  This  acceptance 
was  clearly  ambiguous,  and,  to  be  understood,  it  was  necessary  that 
extrinsic  evidence  should  be  given  to  show  when  the  inclosure  pay- 
ment was  due.  As  between  Bohrs  and  the  defendant,  the  time  when 
that  payment  was  due  was  established  by  the  written  contract 
which  they  had  entered  into.  But  that  was  a  contract  between 
them  only,  and  one  with  which  the  plaintiff  had  nothing  whatever 
to  do.  While  it  was  evidence,  so  far  as  he  was  concerned,  upon 
the  question  when  the  inclosure  money  was  due,  there  was  no  rule 
of  law  which  bound  or  concluded  him  in  any  way  by  the  contents 
of  the  paper  in  which  was  contained  the  contract  between  Bohrs  and 
the  defendant.  In  his  effort  to  show  when  the  inclosure  money 
was  due,  he  was  at  liberty  to  give  whatever  evidence  he  might  be 
possessed  of  on  that  subject;  not  only  the  written  contract  between 
the  two  parties  other  than  himself,  but  whatever  was  said  to  him 
by  the  defendant  by  way  of  inducing  him  to  believe  that  the  in- 
closure money  was  due  at  some  other  time  or  under  some  other 
circiunstances  than  those  stated  in  the  contract  between  the  de- 
49N.Y.S.-10 
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lendant  and  Bohrs.  The  rule  tbat  pared  evidence  cannot  be  given 
to  ooD'tradict  or  vary  a  written  agreement  is  limited  to  the  parties 
actaally  contracting  with  each  other  by  the  agreement,  and  it  can- 
not be  invoked  against  one  who  is  a  stranger  to  the  contract. 
Greenl.  Et.  §  279. 

So  far  as  the  contract  between  Bohrs  and  the  defendant  was  con- 
eemed,  the  plaintiff  was  a  stranger  to  it  He  was  not  bound  by 
any  of  its  provisions.  The  contract  which  he  made  was  solely 
with  the  defendant,  and  it  is  to  be  constrned  in  the  light  of  what 
was  said  between  the  defendant  and  himself  at  the  time  that  it 
was  entered  into,  so  far  as  facts  and  cirenmstances  may  be  givm 
to  enable  the  court  to  construe  it.  The  plaintiff  here  did  not  sue 
alone,  as  we  have  pointed  out  by  the  allegations  of  his  complaint, 
upon  the  written  acceptance,  but  alleged  the  facts  showing  an 
agreement  in  connection  with  the  written  acceptance,  under  which 
^e  defendant  agreed  to  pay  the  plaintiff  if  he  would  proceed  with 
the  work,  whether  liens  were  or  were  not  filed;  and  that,  in  reli- 
ance thereon,  he  proceeded  and  substantially  completed  the  work. 
Moreover,  the  order  was  signed  with  knowledge  on  the  part  of 
both  the  plaintiff  and  the  defendant  of  the  existence  of  mechanics' 
liens;  and  there  is  force  in  the  suggestion  tbat  ihere  was  an  im- 
plied waiver  of  that  clause,  and  that  the  words  inserted  in  the  ac- 
ceptance "when  inclosure  payment  is  due  Frederick  Rohrs,"  being 
ambiguous,  are  to  be  read  In  the  light  of  the  conditions  then  ac- 
tually existing,  and,  thus  understood^  that  they  relate  only  to  the 
performance  of  the  work  on  the  buildings,  and  not  to  the  technical 
terms  of  the  written  contract.  In  other  words,  the  inclosure  pay- 
ment would  be  due  when  the  work  was  performed,  and  would  be 
payable  provided  no  liens  bad  been  filed;  and  the  signing  of  the 
acceptance  by  the  defendant  with  knowledge  of  the  existence  of 
Kens  is  to  be  considered  with  reference  to  the  then  conditions. 
Apart,  however,  from  this,  we  prefer  to  place  our  afiirmance  upon 
fhe  fact  appearing  that  the  defendant  promised  and  agreed  to  pay 
anyway,  without  regard  to  any  incumbrances  on  the  property,  and 
that,  relying  upon  such  promise,  the  plaintiff  went  on  and  substan- 
tially completed  his  work.  This  was  a  contract  which  the  defend- 
ant was  competent  to  make,  and  rested  on  sufQcient  consideration. 
It  was  not  embraced  in  any  writing;  and  whether  it  be  regarded 
as  an  independent  collateral  agreement,  or  a  part  of  the  contract 
aet  reduced  to  writing,  evidence  of  it  was  nroperly  admitted  on  the 
trial.     Brady  v.  Cassidy,  145  N.  Y.  171,  39  N.  E.  814. 

As  there  was  no  other  question  of  substance  presented,  we  think, 
Ibr  the  reasons  given,  that  the  judgment  should  be  afiEtrmed,  with 
•osts. 

BUMSEY^  J.,  concurs. 
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(22  M]ac.  Rep.  333.) 

HUMES  T.  GARONBB. 

(Snpreme  Court,  Appellate  Term.    January  17,  1898.) 

LiABiLiTT  OF  Tenant— Abakdokhknt  Duriko  Tbru. 

In  order  to  justify  a  tenant  of  an  apartment  In  Tacating  the  premwes 
pending  the  term.  It  Is  not  enough  for  him  to  show  that  the  Janitor  of  the 
building  was  negligent  in  the  performance  of  his  duties,  and  disagreeable 
«nd  annoying  In  petty  matters  In  his  relations  with  the  tenant,  and  that 
the  machinery  for  supplying  water  to  the  apartment  had  on  several  oc- 
casions broken  down.  Such  facts  fall  far  short  of  constituting  an  evic- 
tion. 

Appeal  from  Sixth  district  court. 

Action  by  James  Humes  against  Alfred  A.  Gardner.    Judgment 
f<M"  defendant,  and  plaintiff  appeals.    Reversed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Frank  M.  Tichenor  and  Benjamin  Wright,  for  appellant. 
William  J.  KeUy,  for  respondent 

DAIiT,  P.  J.  The  action  was  for  one  month's  rent — f 55— of  an 
apartment  in  premises  No.  148  East  Thirty-Sixth  street,  leased  to 
defendant  at  first  for  eight  months,  the  lease  being  renewed  in  Sep- 
tember, 1895,  and  again  in  September,  1896,  for  one  year.  Before  the 
expiration  of  the  second  renewal,  and  in  March,  1897,  the  tenant  left 
the  premises,  claiming  to  have  been  evicted  therefrom  by  acts  of  the 
landlord  which  deprived  him  of  the  bmeflcial  use  and  enjoyment 
there<tf.  This  action  was  for  rent  for  the  month  of  April,  1897.  The 
grievance  of  the  tenant,  as  formulated  by  his  counsel  on  the  trial,  was 
that  "it  was  impossible  to  live  in  the  house  on  account  of  the  conduct 
of  tiie  janitor,  and  that  the  landlord  admitted  the  failings  of  the  jan- 
itor, and  promised  to  remedy  them."  The  evidence  disclosed  negli- 
gence with  respect  to  the  lighting  of  the  main  hall  and  bacli  stairs, 
restrictions  in  the  supply  of  water  from  the  tanli,  delay  in  answering 
the  front  door  bell,  negligence  in  receiving  merchandise,  disturbance 
of  quiet  in  the  manner  of  sending  up  coal  in  the  dumb-waiter,  inat- 
tention of  the  janitor,  etc  The  most  serious  complaint  made  by  the 
tenant  was  with  respect  to  an  occurrence  for  whidi  the  landlord  was 
not  responsible,  namely,  a  dangerous  escape  of  gas  into  the  apart- 
ment upon  one  occasion,  owing  to  the  want  of  proper  precautions  by 
plnmbers  working  in  the  cellar. 

In  order  to  justify  a  tenant  in  quitting  the  demised  premises,  it 
must  appear  that  the  landlord  consents  or  suffers  acts  to  be  commit- 
ted which  are  an  obstruction  to  the  beneficial  enjoyment  of  the  prem- 
ises, and  make  it  necessary  for  the  tenant  to  remove.  It  should  ap- 
pear that  the  landlord  has  persistently  neglected  his  duty,  and  that 
the  apartment  thweby  becomes  unfit  for  occupancy.  Tallman  v.  Mur- 
phy, 120  N.  Y.  345,  24  N.  E.  716.  In  the  case  before  us  the  extent 
of  the  annoyances  from  the  fault  of  the  janitor,  treating  the  defend- 
ant's evidence  as  true,  and  leaving  out  of  view  the  denials  on  the  part 
of  the  plaintiff,  appears  to  be  this:  The  gas  in  the  main  hall  was 
DOt  always  lighted  on  winter  afternoons  as  early  as  it  should  have 
been.    The  janitor  or  ills  wife  failed  on  several  occasions  to  answer 
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the  front  door  belL  On  three  occasions  within  two  weeks  the  pamp 
broke  down,  and  the  water  from  the  tknk  had  to  be  used  sparingly, 
on  one  occasion  the  eapply  stopping  completely  for  an  hour  and  a 
half.  The  lighting  of  the  back  stairs  was  frequently  neglected,  and 
on  one  occasion  tiie  fixtures  were  removed  for  two  days.  On  one 
occasion  the  janitor  neglected  to  receive  an  important  package  from 
the  druggist,  and  on  one  or  more  occasions  compelled  the  milkman 
to  leave  the  milk  outside,  and  frequently  sent  the  dnmb-waiter  up  to 
the  apartment  with  coal  while  the  family  was  at  Iveakf ast,  and  per- 
sistently rang  the  bell  until  the  coal  was  taken  off.  It  would  fwrobably 
be  difficult  to  find  in  the  annals  of  housekeeping — ^whether  in  a  whole 
house  or  in  an  apartment — any  case  in  which  the  family  has  not  ex- 
perienced, as  ordinary  incidents  of  housekeeping,  quite  as  much  in- 
convenience as  the  defendant  here  comfdained  of.  lie  service  which 
the  landlcHTd  agreed  to  furnish  could  not  be  expected  with  unvarying 
regularity  and  precision.  It  was  to  be  supplied  by  means  of  ordinary 
domestic  service,  and  the  question  whether  the  contract  was  i)er- 
fonned  is  to  be  determined  by  reasonable  rules.  If  there  was  g^- 
ally  a  substantial  performance,  and  no  evidence  of  an  intent  not  to 
perform,  or  of  a  continuous  failure  to  perform,  then  omissions  which 
are  not  in  their  nature  both  serious  and  persistent  will  not  prevent  a 
recovery.  The  inconveniences  experienced  by  the  defendant  in  this 
case  were  ordinary  in  their  character,  and  fall  far  short  of  what  may 
be  deemed  a  deprivation  of  his  beneficial  enjoyment  of  the  premises. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(22  Misc.  Bep.  327.) 

LEVIN80N  V.  SEYBOLD  MACH.  00. 
(Supreme  Court,  Appellate  Term.    January  17,  189S.) 

L  SAtE— Waivbb  of  CoNDrrioKS. 

In  an  action  to  recover  the  price  of  a  second-hand  machine  sold  by  plain- 
tiff to  defendant,  it  appeared  that  the  agreement  was  that  the  defendant 
was  to  pay  for  the  machine  30  days  after  putting  it  In  perfect  order,  at 
plaintiff's  expense,  by  placing  it  In  defendant's  establishment,  and  having 
it  tried,  to  see  if  it  worked  satisfactorily.  It  also  appeared  that  defend- 
ant did  not  put  it  in  perfect  order,  but  within  a  few  days  after  receiving 
It  sold  it  to  a  third  party,  and  upon  its  return  by  the  latter,  after  about 
five  weeks,  notified  plaintiff.  BM,  that  the  facts  clearly  constituted  a 
waiver  of  all  rights  against  the  plaintiff,  and  an  election  to  accept  the 
machine  as  it  was. 

&    EVTDEMCE— SeLF-SKRVISO  DECLARATIONS. 

The  mere  fact  that  one  party  to  a  controversy  has  sent  to  the  other  a 
writing  containing  a  statement  of  his  own  version  of  the  facts,  does  not 
authorize  him  to  introduce  the  writing  as  evidence  of  the  facta,  In  an  ac- 
tion between  them  arising  out  of  the  controversy. 

Appeal  from  First  district  court 

Action  by  Meyer  Levinson  against  the  Seybold  Machine  Company. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Sidney  J.  Cowan,  for  appellant 

Louis  W.  Stotesbury  and  Shaw,  Baldwin  &  Stotesbury,  for  respond- 
ent 
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DALT,  p.  J.  This  action  was  brought  for  the  price  of  a  second- 
hand book-binding  machine  sold  bj  the  plaintiff  to  the  defendant 
The  defense  was  a  general  denial;  bat  the  defendant  was  allowed  on 
the  trial  to  prove  tiiat  the  machine  was  not  in  perfect  order  at  the 
time  of  the  sale,  and  that  an  agreement  was  then  made  between  the 
plaintiff  and  the  defendant's  agent,  Elmendorf,  who  made  the  pur- 
chase, that  the  defendant  was  to  take  the  machine,  and  put  it  in 
perfect  order,  at  the  expense  of  the  plaintiff,  who  was  to  furnish  the 
necessary  parts  for  that  purpose;  and  that  the  terms  of  payment,  ac- 
cording to  Elmendorf fi  testimony,  were  to  be  "tliirty  days  after  the  ma- 
chine was  put  in  perfect  order  by  placing  it  in  our  [defendanf s]  estab- 
lishment, and  haying  it  tried,  and  see  if  it  works  satisfactorily."  Evi- 
dence was  given  on  defendant's  behalf  to  show  that  the  machine 
could  not  be  put  in  perfect  order  under  the  cost  of  a  new  one,  and 
plaintiff's  daim  was  resisted  on  these  facts.  He  defendant  estab- 
lished by  its  own  evidence  that  it  had  a  duty  to  perform  under  the 
agreement  as  thus  set  up,  namely,  to  put  the  machine  in  perfect  order 
at  plaintiff's  expense,  and  to  keep  it  in  its  establishment  for  30  days, 
to  try  it,  and  see  if  it  worked  satisfactorily;  and  this  agreement,  it 
was  also  established  by  defendant's  own  evidence,  it  wholly  failed 
to  perform.  When  it  received  the  machine,  it  bought  several  parts 
for  it,  "as  few  as  possible,  as  long  as  we  did  not  want  to  go  into  ex- 
pense,**  and  it  was  not  put  in  perfect  mrder,  because  the  defoidant 
"put  in  as  few  parts  as  necessary."  While  it  was  in  this  state,  and 
within  five  or  six  days  after  the  defendant  received  it,  it  was  sold  by 
the  latter  to  a  party  in  Newark  with  the  privilege  of  returning  it  in 
30  days  if  not  satisfied.  It  was  returned  in  about  five  weeks,  and 
notice  was  given  to  the  plaintiff.  Upon  this  state  of  facts  the  plain- 
tiff was  clearly  entitled  to  recover.  The  defendant  would  have  been 
folly  protected  by  its  agreement  if  it  had  performed  its  part;  but  this 
it  did  not  attempt  to  do.  It  was  bound  to  put  the  machine,  if  possi- 
ble, in  perfect  condition,  and  to  keep  it  in  its  place  on  trial  for  30 
days,  and  then  to  return  it  if  it  could  not  be  put  in  perfect  order. 
Instead  of  doing  so,  it  sold  the  machine  in  less  than  a  week,  in  its 
alleged  imperfect  condition.  This  was  a  clear  waiver  of  all  right  to 
have  the  machine  made  perfect,  and  to  a  trial  of  it,  and  to  the  return 
of  it,  if  unsatisfactory ;  and  was  an  unquestionable  election  to  accept 
the  machine  in  its  then  condition.  All  rights  against  the  plaintiff  un- 
dor  the  agreement  were  waived  in  order  to  obtain  the  advantage  of 
the  sale  to  the  Newark  purchaser;  and,  having  thus  elected  to  accept 
the  machine,  and  waive  the  benefit  of  the  agreement,  that  agreement 
cannot  be  interposed  to  the  plaintiff's  recovery. 

TVith  respect  to  exceptions  appearing  upon  the  record,  it  should  be 
noted  that  the  defendant  was  allowed  to  put  in  evidence  its  own  writ- 
ten statement  of  its  version  of  the  agreement  contained  in  a  written 
order  on  the  plaintiff  for  the  delivery  of  the  machine  after  the  sale. 
This  method  of  making  evidence  by  its  own  letters  is  not  permissible. 
Waring  V.  Telegraph  Co.,  4  Daly,  233. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


Digitized  by 


Google 


150  49  NEW  YORK  SUPPLKMBNT  |[SU|k  Ct 

and  83  New  York  State  Reporter. 

(22  Misc.  Rep.  348.) 

DBRMODT  T.  FLESHBB. 

(Supreme  Court,  Appellate  Term.    January  17,  1898.) 

1.  COVPAOT— CONSTRDCTION. 

Where  a  teacher  of  the  art  of  millinery  agrees  with  an  intending  pupil 
that  the  instruction  to  be  given  shall  be  satisfactory  to  the  latter  in  every 
respect,  and  that,  if  not  thus  satisfactory,  be  will  return  the  fee  there- 
up<m  paid,  he  constitutes  the  pupil. the  sole  arbiter  of  ber  own  satisfac- 
tion. 

2.  Same — Perforuancb. 

If  it  be  true  that  in  such  a  case  the  dissatisfaction  must  not  be  capri- 
cious, but  substantial  and  justified  by  the  facts,  the  <flnding  of  a  Justice 
in  favor  of  the  plaintiff,  in  an  action  to  recover  back  the  fee,  operates, 
like  the  finding  of  a  Jury,  to  resolve  that  question  in  the  plaintiffs  favor. 
8.  Justices— Amekduent  o»  Plbadiko. 

The  justice  of  a  district  court  possesses  the  power  to  allow  a  plalntifT 
to  amend  his  bill  of  particulars  at  the  trial,  so  as  to  conform  it  to  evi- 
dence on  behalf  of  the  plaintifF  which  has  gone  in  without  objection. 

Appeal  from  First  district  court. 

Action  by  Dennis  Dermody  against  Addison  B.  Hasher.    Judgment 
for  plaintiff.    Defendant  appends.    Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM,  J. 

Wilson,  Bennett  &  Underbill,  for  appellant 
W.  E.  Cook,  for  respondent. 

McADAM,  J.  The  defendant  kept  a  school  in  which,  he  agreed  to 
instruct  in  the  millinery  art  any  one  willing  to  pay  f25,  and,  accord- 
ing to  his  advertisement,  he  guarantied  entire  satisfaction.  The 
plaintiff's  assignor,  Elizabeth  C.  Meade,  joined  the  school  about  Jan- 
uary 1,  1897,  under  a  special  contract  with  the  defendant,  by  which 
he  was  to  instruct  her  in  the  art  by  the  aid  of  competent  teachers,  and 
with  the  very  beet  materials  for  the  purpose;  and,  if  she  was  not  sat- 
isfied in  every  respect,  he  agreed  to  refund  the  fee  of  f25,  which  the 
plaintiff  then  and  there  paid.  After  Miss  Meade  had  attended  the 
school  for  a  few  days,  she  became  dissatisfied  with  the  teaching,  the 
materials,  and  her  treatment  generally.  She  complained  of  these 
things  to  Mrs.  Flesher,  the  manager,  and  subsequently  to  the  defend- 
ant, from  whom  she  demanded  the  return  of  the  f26,  according  to 
the  agreement.  The  defendant  refused  to  pay,  whereupon  Miss  Meade 
transferred  her  demand  to  the  plaintiff,  who  brought  the  present  ac- 
tion, and  at  the  trial  obtained  a  judgment  in  his  favor  for  the  amount 
claimed. 

The  defendant  having  agreed  that  the  instruction  to  be  given  should 
be  satisfactory  to  the  pupil,  he  constituted  her  the  sole  arbiter  of  her 
own  satisfaction,  and  he  must  stajid  by  his  contract  to  return  to  her 
the  fee  of  f25  if  she  was  not  satisfied  in  every  respect.  Johnson  v. 
Bindseil  (Com.  PI.)  8  N.  Y.  Supp.  485,  10  N.  Y.  Supp.  321;  Gray  v. 
Bank  (City  Ct.  N.  Y.)  10  N.  Y.  Supp.  5;  Glenny  v.  Lacy  (City  Ct  N. 
Y.)  1 N.  Y.  Supp.  513;  Tyler  v.  Ames,  6  Lans.  280;  Moore  v.  Goodwin, 
43  Hun,  534.  If  we  go  further,  and  hold. that  the  dissatisfaction 
must  not  be  capricious,  but  substantial  and  justified  by  the  facts,  the 
finding  of  the  justice,  like  that  of  a  jury,  in  favor  of  the  plaintiff,  re- 
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wives  that  question  in  his  favor.  Hummel  V.  Stem,  15  Misc.  Rep. 
27,  36  N.  Y.  Supp.  443. 

The  defendant  urges  that  the  action  should  not  have  been  brought 
against  him,  but  against  his  wife.  The  evidence  sufficiently  shows 
that  he  c(mducted  the  school.  He  speaks  of  it  in  his  testimony  as 
his,  and  gives  the  number  of  his  pupils.  He  made  the  contract  with 
the  plaintiff's  assignor  without  disclosing  any  agency  on  his  part,  and 
led  her  to  believe  and  act  on  the  belief  that  the  school  was  his;  and 
it  is  too  late  now  for  him  to  seriously  question  his  liability  as  prin- 
cipal contractor. 

It  is  objected  that  the  justice  allowed  the  plaintiff  to  amend  the 
bin  of  particulars  at  the  trial  The  court  clearly  possessed  the  power. 
Parsons  v.  Sutton,  66  N.  Y.,  at  page  95.  The  defendant  did  not  claim 
that  he  was  in  any  manner  surprised  by  the  amendment,  nor  was  the 
amendment  of  a  character  calculated  to  surprise  him.  The  bill  of  par- 
ticulars was  merely  amended  to  conform  to  evidence  of  the  assignor 
and  her  sister,  which  went  in  without  objection;  and  it  is  doubtful 
whether  any  amendment  was  necessary.  Chadboume  v.  Railroad  Co., 
6  Daly,  216,  Tlie  case  involved  a  clear  conflict  of  evidence,  and  the 
trial  judge,  who  saw  the  witnesses  and  heard  them  testify,  had  a 
better  opportunity  to  judge  of  their  credibility  and  the  value  of  their 
testtmony  than  we  have  by  a  mere  reading  of  the  return;  and  his 
findings  of  fact  should  be  accepted  unless  error  is  apparent  We  find 
no  reason  for  disturbing  his  conclusions. 

Judgment  afiElrmed,  with  costs. 


(Zi  Misc.  Rep.  363.) 

SCHAFEB  V,  UNITED  BBOTHEBHOOD  OP  OARPBNTBRS,  LOOAXi 

UKION,  NO.  64. 

(Supreme  C!onrt,  Appellate  Term.    January  17,  180S.) 

Bknkfit  Ihsoranck— Nowpaymbnt  of  Dues— Notice  of  Default. 

In  an  action  to  recover  death  benefits,  by  the  widow  of  a  member  of 
a  benefit  association,  It  appeared  that  a  by-law  provided  that  "any  mem- 
ber Indebted  *  *  *  for  two  months'  dues  shall  be  notified,  and,  when 
owing  a  sum  equal  to  three  months'  dues,  shall  be  considered  in  arrears, 
and  will  not  be  eligible  to  any  benefits  until  three  months  after  all  the 
arrearages  are  paid."  Plaintiff's  husband  became  Indebted  for  three 
months'  dues,  and  died  within  10  days  after  paying  them.  Held,  that  the 
notice  of  indebtedness  of  two  months'  dues  was  a  prerequisite  to  the  Im- 
position of  the  penalty,  and,  as  none  had  been  served,  plaintiff  was  entl- 
tied  to  recover. 

Appeal  from  Eighth  district  court. 

Action  by  Susie  Schafer  against  the  United  Brotherhood  of  Carpen- 
ters, Local  Union,  No.  64.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant api>eals.    A£Qrmed. 

Argned  befwe  DALY,  P.  J.,  and  McADAM  and  BISOHOFP,  JJ. 

^dney  J.  Cowen,  for  appellant 
John  A.  Payne,  for  respondent 

BISCHOPP,  J.  The  defense  to  the  plaintiff's  action,  brought  to 
recover  the  amount  of  benefit  accruing  under  the  defendant's  by-laws 
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upon  the  death  of  her  husband,  a  member,  was  based  upon  the  pro- 
visions of  one  of  the  by-laws,  expressed  as  follows: 

"Any  member  indebted  to  his  local  nnlon  for  any  sum  equal  to  two  months* 
dues  shall  be  notified  by  the  financial  secretary,  and.  when  owing  a  sum 
equal  to  three  months'  dues,  shall  be  considered  In  arrears,  and  will  not  be 
eligible  to  any  benefits  until  three  months  after  all  the  arrearages  are  paid 
in  full." 

The  plaintiff's  hasband  became  indebted  to  his  local  union  for  three 
months'  dues,  and,  while  the  arrearage  was  paid  in  full  some  tea 
days  before  his  death,  his  status  when  he  died  would  not  have  been 
that  of  a  member  in  good  standing,  since  the  rule  as  quoted  operated 
to  reinstate  him  only  after  the  expiration  of  three  months  from  the 
date  of  the  payment,  unless  the  failure  of  the  defendant's  secretary 
to  notify  the  member  when  an  indebtedness  <rf  two  months'  dues  ex- 
isted had  the  effect  of  suspending  the  operation  of  the  rule.    Waiving 
any  other  questions  which  might  arise  in  the  case,  the  appellant  con- 
tends that  the  plaintiff's  recovery  was  to  be  precluded  by  virtue  of 
the  terms  of  this  by-law,  taken  with  the  conceded  state  of  the  mem- 
ber's account  with  the  defendant;  but,  as  we  construe  the  contract, 
as  evidenced  by  the  by-laws,  the  result  reached  by  the  justice  is  to 
be  sustained.    It  is  well  settled  tiiat  the  words  employed  in  by-laws, 
Budi  as  those  governing  the  rights  of  these  parties,  are  to  be  liberally 
construed,  in  favor  of  titie  beneficiary,  so  far  as  may  be  necessary  to 
a  determination  of  what  was  understood  by  the  latter  to  be  tiieir 
meaning;  and  we  are  led  irresistibly  to  the  conclusion  that  the  notice 
provided  for  by  this  particular  by-law,  as  reasonably  interpreted,  was 
to  precede  the  imposition  of  the  penalty  for  suffering  the  indebted- 
ness to  continue.    To  say  that  the  arrearage  of  three  months'  dues  de- 
prived the  member  of  benefits,  at  onee  and  at  all  events,  and  that  the 
notice  had  exclusive  application  to  the  two  months'  indebtedness 
alone,  would  be,  in  effect,  to  withhold  all  meaning  from  the  provision 
calling  for  the  notice,  since  no  penalty  attached  when  the  member 
was  two  months  in  arrears,  and  a  notice  of  the  fact  would  have  no 
significance,  and  would  be  entirely  imnecessary,  if  intended  to  operate 
upon  that  situation  alone.    The  only  ofQce  of  such  a  notice  was, 
clearly,  to  apprise  the  member  of  some  significant  fact;   and  it  is 
solely  by  viewing  the  notice  as  an  intended  warning  that  meaning  can 
possibly  be  given  to  the  by-law  in  its  entirety.    It  was  shown,  directly, 
that  no  written  notice  of  his  two  months'  indebtedness  was  sent  to 
the  plaintiff's  husband;   and,  if  it  be  said  that  an  oral  notification 
was  permissible  as  a  compliance  with  the  by-law,  there  was  evidence 
from  which  the  justice  could  have  found  that  none  such  was  pr<q>- 
erly  given. 

The  defendant  attempted  to  prove  by  the  testimffliy  of  the  witness 
Lounsbery,  who  had  acted  as  its  "financial  secretary"  during  the  pe- 
riod in  question,  that  a  verbal  notice  had  been  given  to  the  deceased 
by  the  witness  personally,  at  the  proper  time;  but  the  only  notice  thus 
shown,  at  about  the  time  when  the  deceased  was  two  months  in  ar- 
rears, was  contained  in  the  financial  secretary's  bare  statement  to  him 
that  he  had  better  "square  his  account"  This,  certainly,  was  not 
snch  a  notice  of  the  facts  of  the  indebtedness  as  the  by-laws  contem- 
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^ated;  and  it  would  appear  alao,  from  the  evidence,  that  the  words 
aaed  by  the  witness  were  not  well  to  be  taken  as  an  official  expression, 
but  were  employed  in  the  course  of  a  friendly  conversation,  and  by 
way  of  advice.  It  follows  that  the  judgment,  so  far  as  it  is  assailed 
upon  this  appeal,  should  not  be  disturbed. 
Judgment  afiOrmed,  with  costs.    All  concur. 


(22  MlBc.  Rep.  335.) 

BOWLBB  V.  AMERICA  BOX  STRAP  CO. 

<8apreme  Court,  Appellate  Term.    January  17,  1898.) 

CoRPOHATioKB— By-Laws — Modificatior. 

A  by-law  of  a  corporation,  fixing  the  salary  of  an  officer  thereof,  may 
become  modified  by  usage  ind  acquleecence. 

Appeal  from  Thirteenth  district  court 

Action  by  Eliza  Bowler  against  the  America  Box  Strap  Company. 
Judgment  for  plaintiff.    Defendant  appeals.    Reversed. 
Argued  before  DALY,  P.  J.,  and  McADAM,  J. 

Howard  S.  Ckms  and  Stem  &  Bushmore,  for  appellant 
George  B.  Covington  and  Heyn  &  Covington,  for  respondent. 

DALY,  P.  J.  The  action  is  brought  to  recover  |50  for  salary  al- 
leged to  be  due  the  plaintiff's  assignor,  Mr.  Bowler,  as  president  of 
the  defendant  corporation,  for  the  week  ending  October  16,  1897. 
Mr.  Bowler  was  elected  president  upon  the  organization  of  the  com- 
pany, in  1895.  When  he  took  office,  he  agreed  to,  and  did,  attend 
to  the  manufacturing  business  of  the  company,  and  took  charge  of  it 
as  overseer;  the  company  being  organized  to  manufacture  under  his 
pat^its  assigned  to  it,  he  receiving  28^  shares  of  its  capital  stock  of 
100  shares.  The  by-laws  prescribed  a  weekly  salary  of  |50  for  the 
I»«sid^nt.  Mr.  Bowler  was  paid  at  that  rate  to  December,  1895,  when 
he  agreed  to  accept  |30  per  week,  and  received  it  until  January,  1897, 
when  he  agreed  to  take  125  per  week,  and  continued  at  that  rate 
until  May  1, 1897,  when  he  accepted  tl5  per  week,  which  he  received 
until  June  l^h,  when  he  ceased  to  perform  any  further  work  as  over- 
seer, but  continued  to  act  as  president  down  to  the  commencement. 
of  this  action.  The  services  which  he  gave  as  overseer  were  ren- 
dered pursuant  to  an  agreement  with  the  organizers  of  the  company 
prior  to  its  incorporation.  The  several  reductions  of  pay  were  pro- 
posed to  the  president  by  the  company,  and  agreed  to  by  him,  npon 
tiie  representation,  in  effect,  on  each  occasion,  that  the  company  could 
not  continue,  and  would  have  to  be  closed  out,  unless  he  agreed  to 
receive  the  lesser  compensation  for  his  services.  By  the  acceptance 
of  these  lesser  sums,  ^e  president  consented  to  a  modification  of  the 
original  contract;  and  the  agreement  for  such  modification  was  found- 
ed npon  a  good  consideration,  to  wit,  his  continuance  in  office  and 
continued  employment,  which  were  dependent,  of  course,  upon  the 
existence  of  tiie  company.  He  testified  that  upon  one  occasion  he 
was  informed,  in  effect,  that  his  salary  would  be  restored  when  new 
machinery  was  put  in  and  the  business  would  pay;  but  this  was  no 
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more  than  an  agreement  to  give  the  full  rate  when  the  company  conliS 
afford  it,  and  no  proof  was  offered  that  this  point  was  ever  reached 
in  the  business  of  the  concern. 

There  can  be  no  doubt  that  a  valid  modification  of  a  by-law  of  a 
corporation,  fixing  the  salary  of  its  oflBcer,  can  be  effected  by  an  exe- 
cuted parol  agreement  between  the  company  and  the  officer,  and  that 
the  conduct  of  the  parties  is  evidence  on  the  question  of  such  agfree- 
ment.  A  by-law  may  be  modified  by  usage  and  acquiescence.  5  Am. 
&  Eng,  Enc.  Law  (2d  Ed.)  91,  and  cases  cited.  In  this  case  it  is  ap- 
parent that,  for  satisfactory  reasons,  the  by-law  fixing  the  salary  of 
the  president  of  this  company  ceased  to  be  operative  within  a  year 
after  the  company  was  organized,  and  that  a  usage  was  substituted 
whereby  the  compensation  of  that  officer  was  fixed  from  time  to  time 
by  agreement.  There  seems  to  have  been  no  action  by  the  parties 
which  warranted  a  finding  that  it  had  ever  been  restored  to  the  orig- 
inal stun,  imd  so  the  verdict  for  the  plaintiff  rests  upon  no  legal  foun- 
dation. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event 


(24  App.  Dlv.  1.) 

SEDGWICK  V.  MACT  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    December  31,  1897.> 

L  Appeal  —  Exceptions  to  be  Heard  bt  Appellate  Divibion  —  Statemkst 
OF  Clerk. 

Under  Code  Civ.  Proc.  i  1(X)0,  prescribing  that  the  Jndge  presiding  at  a 
trial  by  Jury  may,  in  his  discretion,  direct  an  order  to  be  entered  that  the 
exceptions  taken  be  beard  in  the  first  Instance  by  the  appellate  division 
of  the  supreme  court,  a  statement  contained  in  the  minutes  of  trial,  signed 
by  the  clerlj,  that  the  exceptions  are  thus  to  be  heard,  and  entry  of 
judgment  suspended  in  the  meantime,  constitutes  a  sufficient  certlflca- 
tion  of  the  entry  of  the  necessary  order,  and,  in  the  absence  of  any  motion 
to  strike  out  the  statement  so  certified.  It  Is  not  to  be  presumed  that  the 
certificate  is  false. 
9l  Account  Stated— Estoppel. 

In  an  action  on  an  account  stated,  it  was  admitted  by  defendants  that, 
as  brokers,  they  received  from  plalntifiTs  testator  certain  bonds  to  be 
sold,  and  that  they  received  and  credited  him  with  the  amount  of  the 
proceeds,  which  they  still  held;  but  they  alleged  that  a  third  party  now 
made  a  claim,  which  defendants  believed  to  be  nnfonnded,  that  the 
bonds  were  his,  and  that  he  was  entitled  to  such  proceeds.  Btld  that, 
while  the  account  stated  was  not  conclusive,  yet,  as  defendants  still  held 
the  proceeds,  and  denied  the  right  of  the  third  party  thereto,  evidence 
offered  by  them  to  show  that  the  bonds  belonged  to  such  third  party  was 
Inadmissible. 

Van  Brunt,  P.  J.,  dissenting. 

Action  by  Mary  E.  Sedgwick  against  Charles  0.  Macy  and  an- 
other. Motion  by  defendants  for  new  trial  on  exceptions  ordered 
to  be  heard  in  the  first  instance  in  the  appellate  division.     Denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  EUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

W.  T.  B.  Milliken,  for  plaintiff. 
John  S.  Woodruff,  for  defendants. 
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RUMSEY,  J.  1*6  plaintiff  takes  the  preliminary  objection  that 
there  is  no  sufScient  order  directing  the  exceptions  to  be  heard  in 
the  first  instance  in  this  court  The  law  which  authorizes  that 
procedure  (Code  Civ.  Proc.  §  1000)  prescribes  that  the  judge  pre- 
siding at  a  trial  by  jury  may,  in  his  discretion,  at  any  time  during 
the  same  term,  direct  an  order  to  be  entered  that  the  exceptions 
BO  taken  be  heard  in  the  first  instance  by  the  appellate  division  of 
the  supreme  court  Upon  an  examination  of  the  record  we  find 
that  the  midutes  of  trial  contain  a  statement  that  the  defendants' 
exceptions  are  to  be  heard  in  the  appellate  division  in  the  first  in- 
stance, and  entry  of  judgment  be  suspended  in  the  meantime. 
These  minutes  are  signed  by  the  clerk.  They  constitute  part  of 
the  record  of  the  trial  of  the  case,  and  they  are  a  sufficient  certifi- 
cation of  the  entry  of  the  necessary  order  for  the  hearing  of  the 
exceptions  in  this  way.  If  the  order  was  not  properly  made,  the 
plaintiff  should  have  moved  to  strike  out  the  direction  certified  by 
the  clerk;  but,  as  he  has  not  done  so,  we  will  not  presume  that  the 
certificate  was  false.  It  will  be  presumed,  in  respect  of  it,  that 
the  proper  direction  was  given  by  the  court  upon  the  trial,  if,  in- 
deed, the  statement  in  the  minutes,  signed  by  the  clerk,  does  not  of 
itself  constitute  such  a  direction. 

The  action  was  brought  upon  an  account  stated  by  the  defend- 
ants to  Clarence  W.  Sedgwick,  the  testator  of  the  plaintiff.  The 
allegation  of  the  complaint  upon  that  point  is  that,  about  the 
22d  day  of  August,  1895,  at  the  city  of  New  York,  an  account  was 
stated  between  the  plaintiffs  testaitor  and  the  defendants,  and 
npon  such  statement  a  balance  of  |1,600.96  was  found  to  be  due 
from  the  defendants  to  said  Sedgvrick,  which  said  defendants  prom- 
ised to  pay.  In  their  answer  the  defendants  alleged,  substantially. 
that  they  were  brokers  for  Clarence  W.  Sedgwick;  that  one  of  the 
items  which  was  entered  in  the  account  stated  upon  which  the 
action  was  brought,  was  the  proceeds  of  the  sale  of  bonds  of  the 
Illinois  Central  Bailroad  Company,  which  had  been  delivered  by 
Sedgwick  to  the  defendants,  and  by  them  sold  and  carried  to  the 
credit  of  Sedgwick's  account.  The  amount  of  that  item  was  fl3,- 
228.95.  It  was  further  alleged  in  the  answer  that,  since  the  death 
of  Sedgwick,  one  Martin  L.  B.  Cooper,  a  surviving  trustee  under  the 
last  will  and  testament  of  Mary  T.  Wood,  deceased,  under  which 
will  Sedgwick  was  co-trustee  with  said  Cooper,  had  made  a  claim 
npon  the  defendants  for  the  said  bonds  or  their  value,  and  had  al- 
leged that  the  bonds  were  not  the  property  of  Sedgwick,  but  were 
held  by  him  as  such  trustee,  and  that  the  defendants  are  liable  to 
Cooper,  as  surviving  trustee,  for  the  alleged  wrongful  conversion 
of  said  bonds  and  the  proceeds  thereof,  and  that  said  Sedgwick  had 
no  right  to  sell  the  said  bonds  or  hypothecate  the  same.  The 
answer  further  alleged  that  the  defendants  claim  that,  as  between 
themselves  and  said  Sedgwick,  and  the  said  estate  of  Mary  T. 
Wood,  they  had  the  lawful  right  to  sell  the  said  bonds  and  credit 
the  proceeds  thereof  upon  the  indebtedness  of  Sedgwick.  It  was 
farther  alleged  in  the  answer'  that,  if  the  claim  of  Cooper  should 
prove  to  be  wdl  founded,  and  it  should  appear  that  the  bonds  were- 
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actually  not  the  property  of  Sedgwick,  but  were  held  by  liim  as 
trustee  under  the  will  of  Mary  T.  Wood,  said  Sedgwick  would  not 
be  entitled  to  the  credit  of  f  13,228.95,  nor  would  any  balance  be 
due  to  him  or  to  the  plaintiffs  upon  the  account.  Upon  the  trial 
the  plaintiff  produced  the  account  rendered  to  Sedgwick,  showing 
an  indebtedness,  as  claimed  by  her,  of  f  1,600.96,  and  rested.  The 
defendants  then  offered  in  Tarious  ways  to  make  proof  of  the  facts 
stated  in  the  answer;  but  their  offers  were  all  excluded,  and  a  ver- 
^ct  was  ordered  for  the  plaintiff  for  the  amount  fitated  in  the  ac- 
count which  had  been  rendered  by  the  defendants.  The  correct- 
ness of  these  various  rulings  of  the  court  is  the  only  matter  to  be 
examined  here. 

The  claim  of  the  plaintiff,  upon  which  she  relies  to  sustain  this 
ruling,  is  that  the  defendants  were  brokers  of  her  husband;  that 
they  received  from  him  these  bonds  of  the  Illinois  Central  Bailroad 
■Company  to  sell  for  his  benefit,  and  that  they  did  sell  them  for  his 
benefit,  and  did  credit  him  with  the  proceeds;  and  that,  so  long 
as  they  held  the  money  in  their  possession  which  they  obtained 
from  the  bonds  he  gave  them,  they  are  not  at  liberty  to  say  that 
the  bonds  belong  to  somebody  else.  The  defendants,  on  the  con- 
trary, claim  that  they  are  at  liberty  to  show  that  the  bonds  did  not 
belong  to  Sedgwick,  but  did  belong  to  Cooper,  and  that  Cooper 
bas  made  a  claim  upon  them,  although  they  do  not  accede  to  the 
correctness  of  this  claim,  and  do  not  set  up  this  defense  upon  the 
authority  of  Cooper,  nor  for  his  benefit.  The  single  question  ia, 
which  of  the  two  parties  is  correct  in  his  contention? 

There  can  be  no  question  that  the  defendants  are  at  liberty  to 
question  the  correctness  of  the  account  which  they  presented  to 
Sedgwick,  and  to  show  that  they  made  a  mistake  in  one  of  the 
items,  which,  if  corrected,  would  change  the  nature  of  the  account. 
An  account  stated  is  a  mere  admission  that  it  is  correct  It  is  not 
an  estoppeL  The  account  is  still  open  to  impeachment  for  mis- 
takes or  errors.  Its  effect  is  simply  to  establish  prima  facie  the 
accuracy  of  the  items  without  other  proof,  and  the  party  seeking 
to  impeach  it  is  bound  to  show  affirmatively  the  mistake  or  error  . 
alleged.  It  is  not  necessary  that  the  mistake  should  be  a  mutual 
one.  Lockwood  v.  Thorne,  11  N.  Y.  170,  18  N.  Y.  285;  Conville 
V.  Shook,  144  N.  Y.  686,  39  N.  E.  405.  Before  the  defendants  can 
open  this  account,  they  must  show  that  Sedp:wick  was  not  entitled, 
as  against  them,  to  the  possession  of  the  bonds  which  he  delivered 
to  them,  and  which  they  sold  for  his  benefit. 

The  general  rule  is  that  the  bailee  can  discharge  his  liability  to 
the  bailor  only  by  delivering  to  him  the  thing  which  he  has  received 
from  him,  or  its  proceeds;  but  to  that  rule  there  are  some  excep- 
tions, which  have  been  the  subject  of  discussion  to  a  very  consid- 
-erable  extent.  It  is  stated  in  the  case  of  Bates  v.  Stanton,  1  Duer, 
79,  85,  that  the  bailee  may  show  that  the  property  has  been  taken 
from  him  by  process  of  law,  or  by  a  person  having  a  paramount 
title,  or  that  the  title  of  the  bailor  had  terminated,  or  that  the  bailor 
was  a  mere  aeent,  and  that  the  return  of  the  property  to  him  had 
*een  forbidden  by  his  principal.     Judge  Story,  however,  says  that 
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tbe  proposition  that  it  is  open  to  the  bailee  to  show  that  the  bailor 
was  a  mere  agent,  whose  principal  had  forbidden  the  delivery  ot 
the  property  to  him,  was  untenable.  Btory,  Bailm.  §§  450,  582. 
But,  except  for  that,  the  rule  laid  down  in  the  case  of  Bates  t. 
Stanton  is  ondonbtedly  an  accuraite  one.  The  right  of  the  bailee,, 
however,  to  set  np  the  title  of  a  third  person  in  defense  to  an  action 
against  him  by  his  bailor  for  the  property  received  or  the  proceeds, 
is  limited  either  to  a  case  where  he  has  actually  delivered  the  proi>- 
erty  to  the  tme  owner,  or  where  he  has  assumed  such  a  relation 
towards  the  tme  owner  that  he  is  no  longer  in  a  situation  to  deny 
that  the  third  person  actually  owns  the  property  and  is  entitled  to 
its  possession. 

The  rule  as  laid  down  in  this  state  is  that  the  bailee  cannot  set 
np  the  title  of  the  third  person  against  his  bailor,  however  tortious 
the  possession  of  the  latter,  unless  the  owner  has  claimed  the  prop- 
erty, and  the  bailee  has  yielded  to  the  claim.  Transportation  do. 
T.  Barber,  66  N.  Y.  544,  552.  The  same  rule  is  laid  down  by  the 
text  writers.  Story,  E^lm.  supra;  Bchouler,  Bailm.  §  494.  The 
rule  has  been  laid  down  that: 

"The  bailee  cannot  avail  himself  of  tbe  title  of  a  third  person,  although 
that  person  be  the  true  owner,  for  the  purpose  of  keeping  the  property  him- 
self, nor  In  any  case  where  he  has  not  yielded  to  the  paramount  title.  If  he- 
could,  he  might  keep  for  himself  goods  deposited  with  him  without  any  pre- 
tense of  ownership;  bnt,  if  he  has  perfonned  his  legal  duty  by  dellverln«r 
tbe  property  to  Its  true  owner  upon  his  demand,  he  Is  not  answerable  to  the- 
bailor." 

When  the  bailee  has  actually  delivered  the  property  to  the  true 
owner,  having  a  right  to  the  posseseion,  on  his  demand,  it  is  a  suffi- 
cient defense  against  the  claim  of  the  bailor.  The  Idaho,  93  IT. 
S.  576,  579,  580.  These  cases  seem  to  establish  the  rule  as  it  exists 
in  the  United  States. 

In  England  the  courts  have  gone  a  little  further,  and  it  has  been 
said  that,  in  an  action  by  the  bailor  against  the  bailee,  the  latter 
can  set  up  the  title  of  the  third  person  only  when  he  depends  upon 
the  right  and  title  and  has  the  authority  of  that  person,  and  sets 
np  the  right  for  the  benefit  of  that  person.  Biddle  v.  Bond,  6  Best 
&  S.  225;  Thome  v.  Tilbury,  3  Hurl,  &  N.  534;  2  Kent,  CJomm.  (12th 
Ed.)  566,  and  note.  This  extension  of  the  rule,  though,  does  not 
seem  to  have  been  accepted  in  this  country. 

Bnt,  if  it  be  conceded  to  be  the  true  rule,  still  the  defendants 
do  not  bring  themselves  within  it,  either  in  their  pleadings  or  in 
their  offer.  The  answer  goes  no  further  in  that  direction  than  an 
allegation  that  it  is  claimed  by  Cooper  that  he,  as  trustee,  is  still 
the  owner  of  the  bonds.  But  there  is  no  allegation  in  the  answer 
connecting  the  defendants  in  any  way  with  the  title  of  Oooper,  or 
in  any  way  alleging  that  they  assert  that  title  for  the  benefit  or 
by  the  authority  of  Cooper.  On  the  contrary,  they  expressly  nega- 
tive any  such-  fact  by  the  allegation  that  they  claim  that,  as  be- 
tween themselves  and  Sedgwick  and  the  estate  of  Mary  T.  Wood,. 
they  had  the  lawful  right  to  sell  the  bonds  and  credit  the  proceeds 
thereof  upon  Sedgwick's  indebtedness  to  them.     Any  offer  that 
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was  made  must  be  taken  in  view  of  those  allegations  in  the  plead- 
ings, which  substantially  admit  that  the  defendants  still  held  the 
proceeds  of  the  bonds  which  they  hare  recdved  from  Sedgwick, 
and  deny  the  right  of  Cooper  to  have  those  proceeds. 

This  position,  taken  by  the  defendants,  pnts  them  oatside  the 
benefit  of  any  rule  of  law  which  has  thus  far  been  established  for 
the  protection  of  bailors;  and,  in  view  of  the  position  which  they 
took,  the  action  of  the  trial  court  in  excluding  the  evidence  offered 
by  them  was  correct,  and  the  motion  for  a  new  trial  should  be  de- 
nied, and  judgment  ordered  for  the  plaintiff  upon  the  verdict,  with 
costs. 

BABRETT,  WILLIAMS,  and  PATTERSON,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  dissent,  upon  the  ground  that  the  record 
contains  no  order  made  at  the  term  at  which  cause  was  tried. 


PEOPLE  T.  HALIfc 

(Supreme  CSonrt,  Special  Term,  Erie  County.    January  24, 1898.) 

CrimtnaIi  Law— Public  Teial — Appeai/— Certificate  of  Rbasorablb  Doobt. 
Certificate  of  reasonable  doubt  to  stay  execution  on  appeal  from  Judg- 
ment of  conviction  of  extortion  (Code  Cr.  Proc.  {  527)  will  be  granted 
where,  notwithstanding  the  constitutional  provlsionfl  for  "public  trial," 
the  public  was  excluded  from  the  trial  on  account  of  the  character  of  the 
testimony. 

William  E.  Hall,  convicted  of  extortion,  applies  for  certificate  of 
reasonable  doubt,  under  Code  Cr.  Proc.  §  527. 

S.  J.  Warren,  Asst  Dist.  Atty.,  for  the  People. 
Gteorge  M.  Williams,  for  defendant. 

TITUS,  J.  This  is  an  application  by  tihe  defendant  for  a  certificate 
that  there  is  reasonable  doubt  whether  the  judgment  should  stand, 
as  provided  in  section  527  of  the  Code  of  Criminal  Procedure.  When 
the  application  was  made  to  me,  without  very  much  consideration  I 
consented  to  hear  it,  which  I  should  not  have  done  had  I  given  the 
question  any  serious  thought.  Ordinarily,  applications  of  this  kind 
should  be  made  to  a  justice  of  the  supreme  court  of  the  district  where 
the  action  is  pending,  and  attorneys  should  not  be  encouraged  to  go 
outside  the  district  to  get  orders  of  this  character,  when  they  can  be 
•quite  as  well  or  better  considered  by  a  justice  of  the  locality  where 
the  proceeding  is  pending. 

Several  questions  are  raised  by  the  counsel  for  the  defendant  which 
he  claims  entitle  him  to  a  certificate  of  reasonable  doubt,  but  I  have 
considered  but  one  question  as  being  of  sufficient  importance  to  war- 
rant me  in  acting  in  this  case  The  defendant  was  indicted,  with 
others,  for  the  crime  of  extortion,  which,  under  the  provisions  of  the 
Penal  Code,  is  a  felony.  On  the  trial  before  the  county  court  of  Mon- 
roe county,  after  the  jury  was  selected,  the  judge  made  the  following 
announcement: 
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**rhe  Coart:  The  court  will  take  tbls  occasion  to  say  tbat,  on  account  of 
the  character  of  the  testimony  which  It  Is  reasonable  to  expect  from  this 
case,  the  persons  who  have  no  business  before  the  court,  or  any  connection 
with  this  case,  will  be  excluded  from  the  court  room.  I  make  no  exceptions 
to  this  role.  The  witnesses  who  are  called  here  for  this  case,  and  the  par- 
ties and  their  attorneys,  are  the  only  ones  who  will  remain.  Mr.  Williams: 
Does  that  Include  the  representatives  of  the  press?  The  Court:  I  see  no 
reason  why  the  accounts  of  this  case  should  be  published.  Mr.  Williams: 
The  defendant  eseepts  to  the  order  of  the  court,  and  the  defendant  asks  to 
be  tried  as  prescribed  by  the  constitution,  the  bill  of  rights,  and  the  Code, 
which  says  that  the  trial  shall  be  conducted  publicly;  and  the  defendant 
Asks  that  any  citizen  who  desires  to  attend  the  trial  shall  do  so,  so  long  as 
there  Is  room  for  him  In  the  court  room.  The  Court:  If  your  client  has 
some  special  friend  that  he  wishes  to  have  sit  by  him  dnring  this  trial,  I 
bare  no  objection  to  such  a  person  remaining  in  the  court  room;  but  the  dls- 
Cnstlng  and  revolting  character  of  the  testimony  which  was  brought  out  on 
the  last  trial  is  such  that  the  public  good  requires  the  exclusion  of  all  specta- 
tors during  the  course  of  the  trial,  and  the  court  takes  the  responsibility  of 
keeping  out  the  crowd.  If  there  Is  anyone  you  wish  to  have  here  as  com- 
pany for  your  client,  that  person  may  remain.  By  Mr.  Williams:  I  quite 
.agree  with  your  honor  as  to  the  crowd;  but,  as  to  the  press,  it  seems  to  me 
they  should  be  admitted.  I  know  of  no  provision  which  gives  the  court  au- 
thorlty  to  make  the  order.  By  the  Court:  I  will  assume  the  responsibility  for 
the  order.  The  sheriff  will  see  that  it  is  executed.  (Exception  taken  by  the 
defendant)  By  the  Conrt:  I  hope  there  will  be  no  misunderstanding  about 
the  Intention  of  the  court,  or  the  right  of  the  defendant  to  a  public  trial.  If 
there  Is  any  person— any  particular  individual— you  desire  to  have  in  the 
court  room,  for  the  protection  of  your  client's  right,  the  court  has  no  inten- 
tion of  excluding  any  such  person;  but  the  indiscriminate  multitude—  By 
Mr.  WUUams:  I  think  I  understand  the  order  of  the  conrt.  The  defendant 
adcs  to  be  tried  as  prescribed  by  the  constitution  and  the  various  acts  of  the 
legislature,  and  publicly,  and  that  no  evidence  be  taken  except  the  public 
be  admitted,  and  the  representatives  of  the  press  be  admitted,  so  long  as 
there  is  room." 

This  presents  the  question  whether  the  defendant  had  a  public  trial, 
And  whether  the  court  erred  in  excluding  the  general  public  pending 
the  trial  It  appears  from  the  afOdavits  presented  to  me  that  the 
order  was  enforced,  and  that  all  persons,  including  citizens,  attorneys, 
■and  others,  were  excluded  from  the  court,  and  were  not  permitted  to 
enter  the  conrt  room,  and  listen  to  the  trial  of  the  indictment.  As 
I  understand  the  provisions  of  section  627  of  the  Criminal  Code,  it  is 
not  necessary  for  me,  in  determining  whether  the  defendant  is  enti- 
tled to  a  certificate,  to  decide  that  error  was  committed  by  the  court, 
bot  only  the  question,  does  this  order  made  by  the  county  judge  raise 
a  reasonable  doubt  as  to  his  authority  in  mailing  it?  and,  if  it  does, 
then  it  becomes  my  duty  to  grant  this  certificate.  So  far  as  I  have 
been  able  to  learn,  no  court  or  judge  in  this  country  has  ever  inti- 
mated that  a  defendant  accused  of  crime  is  not  entitled  to  a  public 
trial,  and  it  is  not  pretended  in  this  case  that  such  is  the  law,  but  that 
the  order  of  the  court,  excluding  the  public  dnring  its  sittings,  was 
not  a  deprivation  of  the  defendant's  right  to  a  public  trial.  Indeed, 
flach  a  position  would  be  untenable,  and  could  not,  for  a  moment,  be 
sustained  by  any  conrt,  because  it  is  one  of  the  fundamental  princi- 
ples of  this  country,  and  embodied  in  the  constitution  of  the  United 
States,  tbat  "in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
fi^t  to  a  speedy  and  public  trial  by  an  impartial  jury."  Const.  U.  S. 
Amend.  6.    It  seems  to  me  that  thin  is  an  important  personal  right 
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of  one  accused  of  crime.  Indeed,  in  most  of  the  constitutions  of  the 
states  of  this  country,  this  or  a  similar  provision  has  been  enacted, 
showing  the  importance  which  the  people  of  the  country  attach  to 
the  personal  rights  of  parties  accused  of  crime,  and  so  much  so  as  to 
make  it  a  part  of  the  fundamental  law.  By  section  8  of  the  Code  of 
Criminal  Procedure  it  is  provided:  "In  a  criminal  action  the  defend- 
ant is  entitled  to  a  speedy  and  public  trial,"  and  by  section  5  of  the 
Code  of  Civil  Procedure  that  "the  sittings  of  court  shall  be  public, 
and  any  citizen  may  fredy  attend  the  same";  so  that,  if  the  defend- 
ant did  not  have  a  public  trial,  it  was  clearly  a  violation  of  his  right 
to  ezdude  the  public.  This  being  a  criminal  action,  it  is  not  compe- 
tent for  a  person  charged  with  crime  to  waive  any  of  his  constitu- 
tional rights  during  such  a  trial.  In  one  case  it  was  held  that  a 
defendant  charged  with  a  felony,  could  not  consent  to  be  tried  by  a 
jury  of  11  men,  the  court  holdine:  that  he  could  not  waive  a  right  to 
be  tried  by  the  mode  provided  by  the  constitution  and  laws  of  the 
state.  Cancemi  v.  People,  18  N.  Y.  128.  If  this  was  a  civil  case,  a 
di£ferent  question  might  arise.  The  defendant  then  might  waive  his 
legal  and  constitntiomil  rights,  and  submit  his  case  to  a  tribunal  not 
conatituted  according  to  law,  and,  in  fact,  to  one  unknown  to  the 
law.  There  is  no  case  that  I  can  find  where  the  courts  of  this  state 
have  passed  upon  this  question,  and  I  assume  that,  if  this  was  not  a 
public  trial,  then  the  court  was  in  error. 

Section  5  of  the  Code  of  Civil  Procedure  provides  that: 

"In  all  cases  of  divorce  oo  account  of  adultery,  seduction,  abortion,  rape; 

assault  with  Intent  to  commit  rape,  criminal  conversation,  and  bastardy,  tiie 
court  may,  In  Its  discretion,  exclude  therefrom  all  persons  who  are  not  di- 
rectly interested  therein,  excepting  Jurors,  witnesses,  and  officers  of  the 
court." 

The  defendant  was  not  charged  with  any  of  these  offenses,  and  it 
seems  to  me  questionable  whether  the  court  can  extend  its  proyislons 
to  cases  not  enumerated  in  this  section.  It  seems  to  be  the  only 
authority  given  by  the  statute  under  which  the  court  may  act,  and 
even  here  the  order  made  by  the  county  jndge  was  broader  than  the 
language  of  this  section  of  the  Code,  which  permits  the  exclusion  "of 
all  persons  who  are  not  directly  interested  therein,  excepting  jnrc»s, 
witnesses,  and  officers  of  the  court."  In  the  only  reported  case  in 
this  state  (People  v.  Cornell  [Sup.]  27  N".  Y.  Supp.  859),  Justice  Cullen 
held  that,  where  the  magistrate  entertains  an  application  for  a  crim- 
inal warrant,  he  does  not  hold  a  court  within  the  meaning  of  section 
5  of  the  Code  of  Civil  Procedure,  and  he  may,  therefore,  examine  the 
witnesses  on  such  application  in  private;  but  he  says,  *1f,  however, 
it  is  within  the  spirit  of  the  statute,  I  concede  it  should  be  liberally 
construed."  Ei  Marshall  v.  Printing  Co.,  35  Hun,  667,  the  general 
term  afiQrmed  a  judgment  in  an  action  for  libel,  in  which  Justice 
Bumsey,  during  the  reading  of  a  letter,  excluded  all  persons  except 
jnrors,  witnesses,  and  ofBcers  of  the  court.  This  was  a  civil  action, 
and  no  excepti<Hi  was  taken  to  the  ruling  of  the  judge;  and,  the  ex- 
clusion being  for  a  limited  time  and  temporary  purpose,  the  case  does 
not  seem  to  be  authority  for  the  ruling  made  by  the  county  jndge. 

A  number  of  cases  have  been  passed  upon  by  the  courts  in  the  dif- 


Digittzed  by 


Google 


Snp.  CL)  PEOPLE   V.   HAI.L.  161 

ferent  states,  none  of  which  go  to  the  extent  of  holding  that  the 
coart  has  the  right  to  exclude  the  public  from  its  sittings,  for  the 
reasons  stated  for  making  the  order  in  this  case.  People  t,  Murray, 
89  Mich.  276,  50  N.  W.  995,  arose  under  a  provision  of  the  constitu- 
tion of  that  state  which  provides  that  "in  every  criminal  prosecution 
the  accused  shall  have  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury."  Article  6,  §  28,  The  trial  judge  excluded  from  the 
court  room  the  general  public,  and  the  court  held,  in  an  exhaustive 
opinion,  reviewing  all  of  the  authorities  in  this  country,  that  the  de- 
fendant did  not  have  a  public  trial,  and  that  the  court  below  had  no 
power  to  exclude  the  public  from  attending  the  sittings  of  the  court, 
and  reversed  the  conviction,  although  the  judge  in  that  case,  in  his 
return,  stated  that  the  trial  was  a  public  trial,  and  that  persons  were 
excluded  solely  on  the  ground  that  the  evidence  was  of  an  immoral 
character,  which  the  public  should  not  hear.  In  1893  the  legislature 
of  Michigan  passed  an  act  providing  that: 

"■WTipnever  It  sball  appear  upon  the  trial  of  any  case  that  evidence  of 
Ucentlotis,  lascivious,  dcRmdlng  or  peculiarly  Immoral  acts  or  conduct  will 
probably  be  irlven,  the  Judge  presiding  at  such  trial  may,  in  his  discretion, 
reqnire  and  cauM  every  person  except  those  necessarily  In  attendance 
tberaoo,  to  retire  from  the  court-room."    Local  Acts  1S93,  No.  408,  {  18. 

People  v.  Yeager  (Mich.)  71  N.  W.  491,  arose  under  this  provision 
of  the  law.  In  that  case  the  trial  judge  directed  that  the  public  should 
be  kept  out,  and  enforced  the  order,  and  the  supreme  court  held  that 
the  act  was  unconstitutional,  and  the  trial  judge  was  unwarranted 
in  excluding  the  public,  and  reversed  the  conviction. 

In  State  v.  Brooks,  92  Mo.  542,  5  S.  W.  257,  330,  the  court  held  that 
the  right  to  a  public  trial  by  the  defendant  in  a  criminal  action  was 
not  violated  when,  after  admitting  the  public  until  the  seats  in  the 
court  room  were  full,  the  court  excluded  others  from  entering. 

In  Grimmett  ▼.  State,  22  Tex.  App.  36,  2  S.  W.  631,  it  was  held 
tliflt  where,  during  the  examination  of  a  witness,  the  court  excluded 
persons  from  the  room  for  boisterous  and  disorderly  conduct,  it  was 
not  a  violation  of  the  defendant's  rijiht  to  a  public  trial. 

In  People  v.  Kerrigan,  73  Cal.  222,  14  Pac.  849,  during  the  trial 
for  assault  with  intent  to  commit  murder,  the  defendant  became  great- 
ly excited,  and  used  profane  and  obscene  language  to  the  court  and 
to  its  officers,  which  created  a  commotion  among  the  spectators,  and 
seriously  interrupted  the  trial,  and  the  court  made  an  order  exdud- 
iog  the  spectators  from  the  court  room,  and  it  was  held  not  to  be  a 
violation  of  the  defendant's  rights,  but  necessary  to  protect  the  coart 
from  indignity  and  indecorum. 

•  In  Re  Shortridge,  99  CaL  531,  34  Pac.  229,  which  was  an  action  for 
divorce,  the  court  says: 

•The  assumption  that  the  object  of  the  statute  was  to  protect  the  public 
from  the  contaminating  Influence  of  prurient  revelations  often  made  In  ac- 
tions for  divorce,  seduction,  and  criminal  conversations  Is  unwarranted.  It- 
VMS  to  secure  docorum  Id  the  conduct  of  trials  Involving  the  relations  of 
tiotti  Hexes,  and  to  protect  witnesses  of  refined  senslbUltles  from  the  ord«aI 
which  they  might  otherwise  have  to  pass  through  In  giving  testimony  of  a 
di'llrtite  and  &lthy  nature  in  the  presence  of  a  crowd  of  vulgar  or  curious 
!cp<><-t .Iters.  •  •  •  But  with  the  moral  aspect  of  the  case  we  have  noth- 
ing to  do.  Tlie  courta  at«  not  considerators  of  public  morals.  Bnles  affect- 
49  N.Y.S.— 11 
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tag  the  conduct  and  morals  of  the  community  most  proceed  from  tbe  leglda- 
tire  department" 

In  Cooley,  Const  Lim.  p.  312,  it  is  said: 

"The  requirement  of  a  public  trial  is  for  the  benefit  at  the  accused,  that  the 
public  may  see  that  be  is  fairly  dealt  with,  and  not  unjustly  condemned,  and 
that  the  presence  of  uninterested  spectators  may  keep  Ills  triors  keenly  alive 
to  a  sense  of  their  responsibility  and  to  the  imiMrtance  of  their  functions." 

It  will  thus  be  seen  that  in  no  case  has  the  court  assumed  to  exclude 
the  general  public  from  the  court  room  on  the  trial  of  a  criminal  ac- 
tion, except  for  a  limited  time,  to  protect  the  dignity  of  the  court, 
or  under  some  local  statute  giving  tiiie  court  express  authority  so  to 
do;  and  in  these,  as  in  the  Yeager  Case,  the  court  holds  that  such 
statutory  authority  is  unconstitutional,  and  infringes  upon  the  right 
of  the  accused  to  a  public  trial. 

In  considering  this  question  I  have  not  assumed  to  decide  whether 
or  not  the  defendant  was  deprived  of  his  undoubted  right  to  a  public 
trial,  but  to  ascertain  if  there  is  a  reasonable  doubt  whether  the  judg- 
ment should  stand;  and  an  examination  of  the  authorities  leads  my 
mind  to  the  conclusion  that  there  is  in  this  case  such  a  doubt.  As 
I  understand  it,  it  is  my  duty,  under  section  527  of  the  Criminal  Code, 
to  grant  the  certificate  asked  for,  and  it  seems  to  me  that  the  serious 
and  important  character  of  the  question  here  raised  is  sufficient  to 
warrant  the  action  which  I  have  taken,  and  I  therefore  conclude  that 
the  defendant  is  entitled  to  the  certificate,  as  provided  by  the  Code. 


(22  Misc.  Bep.  SSL) 

WOETJEN  V.  GELLEKT. 

(Supreme  Court,  Appellate  Term.    January  17, 1808.) 

Goods  SoiiO— Action  for  P*rick. 

In  an  action  to  recover  for  milk  alleged  to  have  been  delivered  to  de- 
fendant, at  356  Houston  street,  between  March  3  and  May  7,  1S!I3.  It  ap- 
peared clearly  from  the  testimony  of  disinterested  witnesses  that  during 
that  period  the  place  was  kept  by  a  stranger,  and  that  no  nillk  was  deliv- 
ered there  to  the  defendant,  and  it  appeared  from  plaintiff's  testimony 
that  he  bad  doubts  as  to  tbe  particular  year  In  which  the  alleged  deliv- 
eries were  in  fact  made.  Bcld,  that  a  judgment  of  the  trial  Justice  Ui 
favor  of  plaintiff  was  not  warranted. 

Appeal  from  First  district  court. 

Action  by  George  Woetjen  against  Morris  Glellert.     Jtidgment 
for  plaintiff,  and  defendant  appeals.     Reversed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Alfred  &  Charles  Steckler,  for  appellant. 
August  P.  Wagener,  for  respondent. 

DALY,  P.  J.  The  plaintiff,  a  milk  dealer,  claimed  fll(?.ll,  bal- 
ance for  milk  furnisAied,  as  alleged,  to  defendant,  a  retail  denier, 
between  March  3  and  May  7,  1893,  and  recovered  judgment  for  the 
full  amount,  with  interest.  The  answer  was  a  general  denial.  It 
is  claimed  that  plaintiff  failed  to  prove  his  case.  The  milk  was 
delivered  at  the  corner  of  Avenue  C  and  Houston  street,  and  deliv- 
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eries  commenced,  according  to  plaintiff's  evidence,  sometime  befwe 
the  first  date  mentioned,  upon  orders  given,  as  alleged,  by  defend- 
ant, abont  half  a  year  before.  This  was  the  plaintiff's  testimony, 
and  his  driver  testified  that  he  knew  the  defendant,  and  delivered 
the  milk  to  him  at  the  place  mentioned.  On  defendant's  behalf,  a 
witness,  Max  Lowenthal,  testifies  that  from  1889  to  August,  1893, 
he  kept  a  grocery  at  356  Houston  street,  which,  it  appears  from 
the  plaintiff's  own  Exhibit,  is  the  comer  of  Avenue  C,  and  that  he 
took  milk  from  one  Eschweig,  and  that  the  defendant  had  nothing 
to  do  with  the  business.  The  agent  of  the  owner  of  the  premises 
occopied  by  Lowenthal  was  called,  and  testified  that  the  latter 
was  the  tenant  of  the  place  during  the  period  in  question,  and 
that  the  defendant  had  nothing  to  do  with  it.  The  defendant, 
in  his  own  behalf,  testified  that  he  was  not  in  the  place  between 
March  3  and  May  7,  1893,  and  bought  no  milk  between  those  dates 
from  the  plaintiff;  that  he  did  occupy  the  place  from  August,  1893, 
after  Lowenthal  moved  out,  and  took  milk  from  the  plaintiff,  and 
paid  for  it;  that  the  bills  produced  on  the  trial  by  plaintiff  were 
made  out  to  "A.  Gellert,"  who  was  his  son.  Plaintiff,  being  recalled, 
stated  that  he  delivered  milk  to  A.  Gellert,  defendant's  son,  at  a 
different  place,  namely,  in  Bivington  and  Attorney  streets;  but 
he  could  not  say  if  the  bill  for  it  was  in  1894,  and,  in  answer  to  the 
question,  "Will  you  swear  this  was  not  sold  in  1894?"  he  answered, 
"I  don't  know."  If  this  question  referred  to  the  charge  in  suit  (and 
it  may  be  inferred  that  it  did),  then  the  plaintiff  confessed  to  doubts 
as  to  the  year  in  which  he  made  the  deliveries  sued  for;  and  his 
whole  right  to  recover  depended  upon  his  establishing  by  satisfac- 
tory evidence  that  the  defendant  was  responsible  for  deliveries 
during  the  period  claimed  for.  It  is  manifest  from  the  testimony 
of  disinterested  witnesses  that,  during  the  period  of  the  alleged  de- 
liveries of  milk  to  the  defendant  at  the  corner  of  Houston  street 
and  Avenue  C,  that  place  was  kept  by  a  stranger,  and  that  no  milk 
was  delivered  there  to  the  defendant.  The  judgment  will  there- 
fore have  to  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  appellant  to 
abide  event.     All  concur. 


(22  MiK.  Rep.  279.) 

GREEN  V.  BROWN. 

(Sapreme  Court,  Special  Term,  Kings  Ck>ant7.    January  25,  1898.) 

1.  Ubcbt— Ihtbrkst  after  Maturitt. 

A  note  which  provides  for  the  payment  of  more  than  the  statutory  rate 
of  interest  after  maturity  Is  not  usurious  and  void. 

X  P1.BADIN0 — Answer — Dbfbnbb. 

The  fact  that  a  denial  Is  Incorporated  In  an  Insufficient  defense  will  not 
prevent  a  demurrer  being  sustained  thereto,  where  It  is  surplusage,  and 
lias  been  pleaded  elsewhere. 

a.  Bake. 

Nothing  sboTild  be  pleaded  "as  a  defense"  the  burden  of  proving  which 
la  not  on  the  defendant 
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4.  Bahb. 

The  broad  meaning  which  has  been  given  to  the  word  'Xtefense"  in 
Code  Civ.  Proc.  f  3253,  has  no  application  to  the  rules  of  pleading. 

Action  by  James  Green  against  Robert  B.  Brown  on  a  promisBory 
note.     Plaintiff  demara  to  defendant's  aaawex.     Sustained. 

The  eomplalnt  alleges  the  note  to  have  been  dated,  and  made  and  delivered 
by  the  defendant  to  the  plaintiff,  at  St.  Louis,  Mo.,  and  by  Its  terms  to  be. 
payatkle  to  the  order  of  the  plaintiff  one  year  after  date  at  a  named  banlc 
to  the  cl^  of  New  York,  with  Interest  at  the  rate  of  6  per  cent,  until  maturity, 
and  after  maturity  at  the  rate  of  8  per  cent.  The  answer  pleads  as  a  de- 
fense that  the  note  was  not  made  and  delivered  at  St.  Louis,  but  at  New  Yorlc 
City,  and  that  the  agreement  to  pay  8  per  cent,  interest  after  maturity  made 
the  note  usurious  and  void.  To  this  defense  the  plaintiff  demurs  that  It  is 
tosufficient  in  law  upon  the  face  thereof. 

Edward  F.  Dwight,  for  plaintiff. 
Howard  A.  Sperry,  for  defendant. 

GAYNOB,  J.  A  note  or  other  contract  for  the  payment  of  money 
is  not  asnrioua  and  void  for  providing  for  the  payment  of  more  than 
the  statutory  rate  of  interest  after  maturity.  Pomeroy  v.  Ainsworth, 
22  Barb.  124;  Sunmer  v.  People,  29  N.  Y.  337;  Bank  v.  Curtiss,  19 
Johns.  335. 

That  there  is  incorporated  in  the  defense  a  denial  of  the  allegation 
ot  the  complaint  that  the  note  was  given  for  value,  does  not  prevent 
the  demurrer  from  being  sustained.  This  denial  had  already  been 
pleaded  in  the  appropriate  place  for  denials,  and  should  not  have  been 
repeated.  And  a  "denial"  is  not  a  "defense."  It  can.  have  no  place 
in  a  defense.  A  denial  in  a  defense  is  mere  surplusage,  and  is  not  to 
be  regarded.  Not  even  a  novice  in  pleading  should  plead  a  denial 
as  a  defense.  In  an  answer  denials  are  pleaded,  if  there  be  any,  and 
then  come  defenses.  The  latter  always  were,  and  they  still  are,  dis- 
tinct from  the  former  in  both  name  and  substance.  A  defense  may 
only  contain  new  matter,  viz.,  matter  outside  of  the  issue  raised  by 
a  general  or  special  denial.  Oode  Civ.  Proc.  §  500.  A  defendant 
may  set  forth  as  many  defenses  as  he  has,  "whether  they  are  such  as 
were  formerly  denominated  legal  or  equitable,"  and  each  must  be 
separately  stated  and  numbered.  Id.  §  507.  This  illustrates  the  con- 
fusion of  calling  a  denial  a  defense,  for  who  in  referring  to  denials 
would  distinguish  them  in  respect  of  whether  they  are  "legal  or 
equitable"?  Nothing  should  be  pleaded  "as  a  defense"  the  burden 
of  proving  which  is  not  upon  the  defendant  Courts  are  liable  to 
take  careless  pleaders  at  their  word,  and  throw  upon  the  defendant 
the  burden  of  proving  matter  alleged  as  a  defense  which  is  no  defense 
at  all.  but  embraced  within  the  ereneral  issue,  thereby  enabling  the 
plaintiff  to  prevail,  as  in  Whitlatch  v.  Fidelity,  etc,  Co.,  149  N.  Y.  45, 
43  N.  £.  405.  It  has  become  almost  the  rule  to  find  contributory 
negligence  pleaded  as  a  defense,  although  that  issue  is  raised  by  a 
denisil,  and  the  burden  of  it  is  upon  the  plaintiff.  It  has  even  be- 
come quite  common  to  find  answers  which  foimally  plead  not  only 
denials,  but  also  admissions  under  the  head  of  "For  a  Defense," 
whereas  an  admission  is  neither  a  denial  nor  a  defense,  and  does  not 
need  to  be  pleaded  at  all,  for  every  material  allegation  not  denied 
stands  admitted. 
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I  do  not  overlook  that  in  Fletcher  t.  Jones,  64  Hun,  274,  19  N.  Y. 
Supp.  47,  it  was  held  that  a  demurrer  to  a  defense  of  new  matter  in 
justification  in  an  action  of  libel,  wliich  was  adjudged  to  be  no  de- 
fense at  an,  could  not  be  sustained  because  the  previous  general 
denial  to  the  complaint  was  found  to  be  reiterated  in  such  defense; 
bnt  I  do  not  conceive  that  case  to  be  regarded  as  more  than  local 
audiority,  if  it  remains  even  that.  A  general  denial  repeated  in  a 
defense  is  no  more  to  be  regarded  than  any  other  surplusage  or  idle 
Terbiage  found  there.  The  broad  meaning  which  has  been  given 
to  the  word  "defense"  in  section  3253  of  the  Code  of  Civil  Procedure 
has  no  application  to  the  rules  of  pleading. 

The  demurrer  is  sustained. 


•23  App.  Dtv.  58a) 

JOHNSON  T.  HALL  SIGNAL  CO. 

(Snpreme  Court,  Appellate  Division,  First  Department    December  31,  1897.) 

COHTRACT — SCKPICIBNCY  OF  EVIDENCE. 

The  defendant  bad  become  obligated  to  pay  a  sum  of  money  to  one  J., 
who,  in  turn,  was  bound,  as  between  himself  and  plaintiff,  to  pay  a  por- 
tion thereof  to  plaintitf  when  received.  J.  died,  and  the  defendant  de- 
siring an  extension  of  time  for  two  remaining  payments,  one  of  which  was 
then  due,  it  was  mutually  agreed  by  plalntiCC  and  the  representative  of 
J.'s  estate  to  accept  Its  notes  for  the  amount  due;  and,  upon  plaintiff's  In- 
sistence, notes  representing  his  share  therein  were  given  directly  to  him 
by  common  agreement  of  all  parties.  In  an  action  thereafter  brought  to 
recover  from  defendant  plaintiff's  share  of  the  final  payment,  his  testi- 
mony tbat  the  agreement  that  bis  share  should  be  paid  directly  to  him  by 
defendant  applied  to  this  final  payment  also  was  inconclusive,  and  was 
directly  controverted  by  three  witnesses,  and  rendered  doubtful  by  other 
evidence.  Held,  that  be  bad  failed  to  make  out  his  case  by  a  preponder- 
ance of  evidence. 

Rnms^  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Henry  Johnson  against  the  Hall  Signal  Gomx>any. 
From  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  EUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

George  W.  Miller,  for  appellant. 
Abel  £L  Blackmar,  for  respondent. 

BARRETT,  J.  Charles  R  Johnson's  contract  with  the  plaintiff 
to  pay  him  out  of  the  moneys  received  from  the  defendant  was  but 
his  personal  covenant,  and  did  not  constitute  an  assignment  of  any 
part  of  the  moneys.  Rogers  v.  Hosack's  Ez'rs,  18  Wend.  319,  334. 
Hence  his  cause  of  action,  if  any,  arises  out  of  the  verbal  agree- 
ment alleged  in  the  complaint.  The  allegation  is  simply  of  an 
agreement  by  the  defendant,  made  directly  with  the  plaintiff,  to 
pay  him  his  share  of  the  money  remaininer  due.  For  such  a  con- 
tract there  would  seem  to  be  no  consideration  whatever.  Treat- 
ing the  agreement,  however,  though  not  so  averred,  as  one  made 
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by  the  defendanit  ^tb  the  Johnson  estate,  for  the  plaintifTs  bene- 
fit, it  would  seem  to  afford  him  a  cause  of  action,  under  the  doc- 
trine of  Lawrence  v.  Fox,  20  N.  Y.  268.  Whether  there  is  suflScient 
proof  of  such  a  cause  of  action  is  the  question  to  be  decided.  In 
determining  it,  it  must  be  remembered  that  this  is  not  an  equi- 
table action,  to  which  the  Johnson  estate  is  a  party,  founded  upon 
a  tripartite  verbal  agreement  to  substitute  for  the  original  con- 
tract two  verbal  contracts,— one  with  the  plaintiff  for  the  pay- 
ment of  one  sum,  and  one  with  the  Johnson  estate  for  the  payment 
of  another, — and  thus,  under  such  tripartite  verbal  agreement,  to 
apportion  the  remaining  payment  between  the  plaintiff  and  the 
Johnson  estate.  It  is  an  action  at  law,  by  the  plaintiff  against  the 
defendant  alone,  upon  an  independent  verbal  agreement.  The 
Johnson  estate  is  not  a  party  thereto,  and  is  not  bound  by  the  re- 
sult. This  being  so,  the  evidence  should  at  leasit  be  clear  and  un- 
equivocal that  that  estate  did  make  the  alleged  verbal  agreement, 
and  did  thereby  release,  its  rights  under  the  original  contract  pro 
tanto  against  the  defendant  Otherwise,  the  latter  might  be  held 
to  a  double  liability. 

The  question,  then,  is:  Did  the  parties  agree  in  the  manner 
thus  claimed  to  sever  the  contract  price  specified  in  the  written 
contract?  In  scanning  the  plaintiff's  proof  on  the  latter  head,  it 
is  noteworthy  at  the  outset  that  there  is  no  pretense  of  any  af- 
firmative promise  or  agreement  by  either  Miller  or  the  defendant's 
oflicers  to  pay  this  specific  money  to  the  plaintiff.  The  latter's 
contention  is  that  be  refused  to  sign  the  extension  which  the  de- 
fendant desired,  unless  such  an  agreement  was  made  with  him,  and 
that  there  was  an  assent  to  this  demand.  It  was  thus  necessary 
that  the  precise  nature  of  that  demand  shoald  be  distinctly  shown. 
In  describing  the  interview  of  July  7,  1894,  in  his  direct  exami- 
nation, the  plaintiff  says  that  three  notes  had  been  made  out  to 
the  order  of  tibe  Johnson  estate  for  one-half  of  the  amount  then 
due  by  the  defendant;  and  that  "I  would  not  consent  to  sign  that 
document  [the  extension  agreement]  unless  I  received  my  pro  rata 
share  direct."  This  language,  naturally  construed,  relates  simply 
to  the  payment  then  to  be  made.  What  followed  enforces  this 
view.  Miller  consenting,  notes  were  made  out  to  the  plaintiff's 
order  for  his  share  of  that  payment,  and  a  receipt'  was  drawn,  stat- 
ing that  the  notes  given  to  him  and  Miller  "are  in  full  for  one-half 
of  the  sum  now  due  on  the  contract  of  said  Hall  Signal  Company 
for  purchase  of  Johnson  Railroad  Oompany  stock,"  and  embody- 
ing a  stipulation  that  "the  time  for  the  payment  of  said  remaining 
sum  so  due  is,  and  is  to  be,  extended  to  July  7, 1895,  when  the  same 
is  to  be  payable,  with  interest."  There  is  no  intimation  here  that 
the  future  installment  is  to  be  paid  in  any  other  manner  than  the 
original  contract  provided,  viz.  to  the  Johnson  estate.  Beference 
is  made  to  the  original  contract,  and  the  extension  is  of  the  time 
to  pay  the  money  "so  due";  that  is,  of  the  defendant's  obligation 
to  the  Johnson  estate.  The  reason  for  getting  the  plaintiff's  sig- 
nature, as  Miller's  undisputed  testimony  shows,  was  to  forestall 
any  claim  which  be  might  Iiave  against  the  Johnson  estate  on  ac- 
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count  of  the  extension.  If  the  parties  had  intended  to  vary  the 
original  contract  by  eevering  the  future  payment,  they  would  cer- 
tainly have  8o  stated  in  this  receipt,  which  embodied  the  results 
arrived  at  in  this  interview. 

There  is  not  a  syllable  in  the  plaintiff's  direct  testimony  as  to 
any  agreement  to  sever  the  balance  of  the  purchase  money,  or  to 
pay  the  plaintiff  his  share  thereof  when  it  became  due.  That  was 
evidently  taken  for  granted  as  the  supposed  legal  result  of  the 
then  present  agreement  with  respect  to  the  notes  and  the  exten- 
sion. On  cross-examination,  however,  after  repeated  urgings  to 
state  all  that  occurred  at  the  interview,  the  plaintiff  did  aay  that 
he  objected  to  signing  the  extension  "unless  my  share  •  •  • 
was  paid  to  me  direct,  and  that  the  balance  should  be  paid  to  me 
direct"  These  last-quoted  words  constitute  the  only  evidence  in 
the  case  of  the  verbal  agreement,  upon  which  alone  the  judgment 
can  rest.  The  remarkable  omission  of  any  reference  to  this  agree- 
ment on  the  direct  examination  necessarily  tends  to  discredit  the 
casual  statement  thus  made  on  the  cross-examination.  This  omis- 
sion can  only  be  explained  on  the  theory  that  both  the  plaintiff  and 
his  counsel  believ^  that  the  former  became  vested,  as  an  equi- 
table assignee  under  Charles  R  Johnson's  contract  with  him,  with 
a  direct  cause  of  action  against  the  defendant,  and  that  this  cause 
of  action  required  no  verbal  agreement  on  the  defendant's  part 
to  sastain  it.  They  consequently  sought  no  such  verbal  agree- 
ment. The  complaint  describes  Charles  B.  Johnson's  contract  with 
the  plaintiff  as  "a  written  asadgnment"  by  the  former  of  his  claim 
for  the  purchase  price  of  the  stock  furnished  by  the  plaintiff;  and 
prior  to  the  interview  of  July  7,  1894,  the  plaintiff  had  made  writ- 
ten demands  upon  the  defendant  for  direct  payment,  apparently 
under  the  advice  of  counsel.  The  probative  force  of  the  plaintiff's 
testimony  is  thus  diminished  by  this  evident  belief  on  his  part,  at 
the  time  of  the  interview,  that  he  had  a  claim  against  the  defend- 
ant, founded  upon  a  writing.  In  his  view,  his  rights  were  already 
in  existence,  and  this  naturally  made  him  unobservant  as  to  wheth- 
er the  defendant  actually  and  affirmatively  agreed  to  do  that 
which  he  thoroughly  believed  they  were  already  bound  to  do.  Fi- 
nally, this  testimony  of  the  plaintiff,  in  itself  a  mere  incidental 
observation  of  doubtful  sufficiency,  is  contradicted  by  the  other 
three  persons  present  at  the  interview, — ^Miller,  Hall,  the  defend- 
ant's president,  and  Oilmore,  its  treasurer.  Gilmore  and  Miller 
flatly  deny  that  the  plaintiff  refused  to  sign  the  extension  agree- 
ment unless  the  future  payment  should  be  made  to  him  direct;  and 
Hall  says  he  has  no  recollection  that  the  plaintiff  said  he  should 
expect  such  payment,  and  that,  at  all  events,  no  such  agreement 
was  made  with  him.  And  these  witnesses  did  not  have  the  same 
direct,  personal  interest  in  the  result  of  the  action  as  did  the  plain- 
tiff. 

Taking  into  consideration  the  plaintiff's  direct  interest;  his  fail- 
ure to  testify  to  this  agreement  on  bis  direct  examination;  the 
casual  and  inconclusive  nature  of  the  single  observation  which  he 
made  on  cross-examination,  and  which  alone  even  tends  to  support 
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hig  claim;  his  evident  belief  that  the  defendant  was  bound  with- 
out any  such  agreement;  the  emtire  absence  of  any  such  agreement 
in  the  receipt,  in  which  it  would  naturally  have  been  embodied  if 
made;  and  the  explicit  contradiction  of  the  plaintiff's  testimony 
by  three  leas  interested  witnesses, — it  is  impossible  to  hold  that  he 
made  out  his  ease  by  a  fair  preponderance  of  evidence.  A  writ- 
ten contract,  under  seal,  between  two  contracting  parties,  cannot 
well  be  modified  by  mere  implication,  or  what  the  respondent  here 
calls  a  "tacit  understanding,"  so  as  to  sever  the  obligation,  and 
require  part  payment  to  a  stranger  to  the  instrument.  Such  a  re- 
arrangement of  the  original  contract  relations  can  only  be  estab- 
lished by  adequate  proof  of  a  substituted  contract;  and.  that,  here, 
is  clearly  wantine. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J.,  concur. 

RUMSEY,  J.  (dissenting).  On  the  7th  of  July,  1892,  Charles  R 
Johnson  made  an  agreement  with  the  defendant  to  sell  to  it  730 
shares  of  the  stock  of  the  Johnson  Railroad  Signal  Company,  for 
fllO,000,  to  be  paid  as  more  particularly  stated  in  the  contract. 
At  the  same  time,  Charles  R.  Johnson  made  a  contract  with  the 
plaintiff,  in  which,  after  reciting  the  contract  made  with  the  Hall 
Signal  Company  and  the  fact  that  Henry  Johnson  furnished  1C<> 
of  the  730  shares  which  were  sold  to  the  defendant,  it  was  recited 
that  Henry  Johnson  was  interested  in  the  contract,  and  to  be  paid, 
out  of  the  proceeds  thereof,  ***/«bo  thereof,  after  certain  deduc- 
tions. Of  this  contract  the  defendant  had  notice  as  soon  as  May, 
1894.  Certain  payments  were  made  upon  the  contract  as  they  be- 
came due.  On  the  7th  of  July,  1894,  a  payment  was  due  which  the 
defendant  desired  to  extend.  After  the  making  of  that  payment, 
there  would  still  remain  due  upon  the  contract  the  sum  of  about 
f25,000,  of  which  sum  the  defendant  also  wislied  to  obtain  an  ex- 
tension for  one  year.  A  meeting  was  had  between  the  represen- 
tative of  the  estate  of  Charles  R.  Johnson,  he  being  then  dead,  and 
the  plaintiff,  on  the  one  hand,  and  the  representative  of  the  de- 
fendant, on  the  other.  It  was  agreed  between  all  parties  that  there 
should  be  given,  for  the  payment  then  due  to  Charles  R.  John- 
son's estate,  notes  for  the  amount  belonging  to  it,  and  to  the  plain- 
tiff notes  for  the  share  which  was  coming  to  him  pursuant  to  his 
contract  with  Charles  R.  Johnson.  There  was  conversation  also 
with  regard  to  the  extension  of  time  of  the  other  payment,  and  it 
seems  to  be  conceded  that  an  extension  was  then  agreed  upon. 
After  the  time  for  that  extension  had  expired,  the  plaintiff  de- 
manded of  the  Hall  Signal  Company  payment  to  him  of  what  he 
insisted  was  his  share  of  the  portion  still  due  under  the  contract 
between  the  defendant  and  Charles  R.  Johnson,  and,  upon  that  de- 
mand being  refused,  he  brought  this  action.  At  the  trial  be  recov- 
ered the  amount  which  he  claimed  to  be  due  to  him.  A  motion  for 
&  new  trial  was  made  upon  the  judge's  minutes,  which  was  denied ; 
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and  thereupon,  from  the  judgment  entered  upon  the  verdict,  and 
from  the  order  denying  a,  new  trial,  this  appeal  is  taken. 

The  plaintiff  claims,  in  the  first  place,  that  the  contract  between 
himself  and  Charles  B.  Johnson,  by  which  it  was  recited  that  he 
was  to  receive  a  certain  portion  of  the  proceeds  of  the  purchase 
price  of  the  730  shares,  operated  as  an  as&icnment  to  him  of  that 
proportion  of  the  money  which  the  defendant  agreed  to  pay  to 
Charles  K.  Johnson  for  those  shares.  With  this  contention,  how* 
^ver,  we  do  not  agree.  But  as  the  plaintiff's  judgment  can  be  sus- 
tained upon  another  ground,  upon  which  it  was  put  at  the  trial 
term,  we  will  not  further  consider  that  point. 

It  is  conceded  that  at  the  time  when  the  notes  were  given,  and 
the  time  of  paymemt  of  the  last  installment  was  extended  for  one 
year,  the  plaintiff  and  the  representative  of  Charles  R  Johnson 
and  the  oflicer  of  the  defendant  were  presenit,  for  the  express  pur- 
pose of  agreeine  upon  the  manner  aiid  time  of  payment  of  what 
was  still  due  upon  the  contract.  It  was  known  to  the  defendant 
at  that  time  that  the  plaintiff  had  an  intwest  in  the  proceeds  to  be 
received  by  Charles  K.  Johnson's  estate,  and  that  that  estate  was 
under  a  contract  to  pay  that  proportion  of  the  proceeds  to  him. 
That  being  the  situation,  an  application  was  made  by  the  defend- 
ant to  the  agent  of  Charles  K.  Johnson  to  be  pennitted  to  give 
notes  for  the  payment  then  due.  The  whole  matter  was  the  sub- 
ject of  discussion  between  the  persons  there  present,  in£luding  the 
plaintiff,  and  the  giving  of  the  notes  was  agreed  upon,  and  the 
amount  coming  to  the  plaintiff  was  set  apart,  and  notes  given  es- 
pecially to  him  for  that  amount.  The  defendant  also  desired  an 
extension  of  one  year  in  which  to  pay  the  unpaid  portion  of  the 
purchase  price.  All  these  things  are  conceded.  The  plaintiff  says 
that,  when  the  matter  of  the  taking  of  the  notes  and  eixtending  the 
time  was  under  discussion,  he  was  asked  to  sign  a  receipt  for  the 
amount  then  to  be  paid,  and  that  to  that  request  be  made  the 
following  reply:  "I  objected  to  signing  the  paper  unless  my  pn> 
rata  share  was  paid  to  me  direct,  and  the  balance  should  be  paid 
to  me  direct."  He  said  that,  after  he  had  made  that  statement, 
Mr.  Hall,  representing  the  defendant,  turned  to  Mr.  Miller,  and 
asked  if  he  objected  to  that,  to  which  Mr.  Miller,  who  represented 
the  estate  of  Ctharles  R  Johnson,  said,  "No;"  and  then  Mr.  Hall 
and  Mr.  Miller  made  a  calculation  as  to  how  the  thing  was  to  be 
divided  up,  and  new  notes  were  made.  Tihat  any  such  demand 
was  made  by  the  plaintiff  was  denied  by  Mr.  Hall,  and  by  Mr.  Mil- 
Iw,  the  representative  of  the  estate  of  Charles  R  Johnson;  and 
the  question  was  submitted  to  the  jury  whether  the  plaintiff  in- 
sisted, as  a  condition  of  taking  the  notes,  that  his  share  of  the  bal- 
ance of  the  contract  price  was  to  be  paid  to  him  direct;  and  the 
jury  were  told  that  he  made  that  condition,  and  if,  after  that  con- 
dition had  been  imposed,  the  notes  were  made  and  accepted  by 
him,  as  he  insisted,  they  would  have  a  right  to  infer  from  that  that 
the  defendant  and  the  representative  of  Charles  B.  Johnson  also 
assented  to  the  other  condition  imposed  by  him,  that  the  remain- 
der of  the  contract  price  should  be  paid  to  him  direct,  and  from 
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that  to  infer  an  agreement  to  that  effect.  Whether  this  instruc- 
tion was  correct,  and  whether,  if  there  was  any  such  condition  as- 
sented to  even  tacitly  by  the  defendant,  it  reached  the  dignity  of  a 
contract  upon  which  an  action  could  be  maintained,  are  the  ques- 
tions presented  by  this  appeal. 

Of  course,  to  make  a  contract  between  two  persons,  it  is  neces-' 
sary  that  there  should  be  a  meeting  of  their  minds  upon  the  terms 
of  it,  and  that  the  offer  made  by  one  party  should  be  accepted,  as 
it  was  made,  by  the  other.  Unless  those  facts  shall  have  been  es- 
tablished in  any  case,  no  contract  has  been  proven;  but  an  accept- 
ance of  ap.  offer  need  not  be  in  express  words,  nor  need  it  be  in 
words  at  all.  If  a  proposition  to  do  an  act  is  made,  coupled  with 
a  condition  upon  which  the  act  will  be  done,  and  the  person  to 
whom  the  proposition  is  made  permits  the  act  to  be  done,  and  re- 
ceives the  benefit  of  it,  he  is  deemed  also  to  have  accepted  the  con- 
dition which  was  a  part  of  the  proposition,  and  he  will  not  be  at 
liberty  to  say,  after  he  has  received  the  benefit  of  the  offer,  that 
he  was  not  bound  by  the  condition  to  which  he  did  not  object  when 
the  offer  was  made  to  him.  This  principle  runs  through  all  the 
works  upon  Contracts,  and  it  is  recognized  and  established  in  the 
case  of  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034.  In  that  case 
the  plaintiff  made  a  demand  against  the  defendant  for  the  amount 
due  him  for  services.  The  amount  was  unliquidated,  and  was  dis- 
puted by  the  defendant.  The  plaintiff  sent  a  bill  to  the  defend- 
ant for  the  amount  which  he  claimed  was  due  to  him.  After  the 
bill  had  been  received,  the  defendant  expressed  his  surprise  at  it, 
and  there  was  some  discussion  between  the  parties  as  to  the  cor- 
rectness of  the  amount.  The  defendant  finally  wrote  to  the  plain- 
tiff, sayinff  that  he  did  not  acknowledge  that  the  sum  claimed  was 
due,  but  he  did  acknowledge  that  the  services  rendered  were  worth 
a  certain  amount,  for  which  he  inclosed  a  check,  saying  that  it  was 
in  full  satisfaotion  of  the  plaintiff's  claim  against  him  for  services 
to  that  date.  The  plaintiff  retained  the  check  for  some  time,  but 
finally  brought  an  action  for  the  recovery  of  the  remainder  of  the 
sum  which  he  claimed  to  be  due,  acknowledging  the  receipt  of  the 
smaller  sum  contained  in  the  check,  as  a  payment  on  account  only. 
The  defendant  claimed  that  the  receipt  of  the  smaller  amount,  up- 
on the  conditions  upon  which  it  was  tendered,  operated  as  an  ac- 
cord and  satisfaction ;  and  that  was  the  question  presented  to  the 
court.  It  will  be  understood,  of  course,  that  an  accord  and  sat- 
isfaction is  simply  an  agreement  to  receive  a  certain  sum  in  full 
payment  of  an  unliquidated  demand  for  a  larger  sum,  and  the 
agreement  is  to  be  implied  from  the  conduct  of  the  parties;  and 
in  this  case  it  was  to  be  implied,  if  at  all,  from  the  fact  that  the 
offer  to  pay  the  smaller  sum  was  coupled  with  the  condition  that 
it  should  be  received  in  full  satisfaction.  The  court  held  that  the 
transaction  operated  as  an  accord  and  satisfaction;  saying  that 
the  acceptance  of  the  money  involved  the  acceptance  of  the  condi- 
tion, and  the  law  would  not  permit  any  other  inference  to  be 
drawn  from  the  transaction.  Under  such  circumstances,  the  as- 
sent to  the  terms  proposed  would  be  implied,  and  no  words  of  pro- 
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test  conld  afifect  the  legal  quality  of  the  act.  The  principle  laid 
down  in  that  case  is  clearly  applicable  to  the  case  at  bar,  and  if 
the  jury  found,  as  they  might,  that  the  plaintiff,  in  agreeing  to 
accept  the  notes,  and  thus  extend  the  time  for  his  portion  of  the 
payment  then  due,  coupled  with  it  a  condition  that  his  share  of 
the  amount  still  to  become  due  should  be  paid  direct  to  him,  they 
might  properly  infer  from  the  giving  of  the  notes  by  the  defend- 
ant that  it  accepted  the  condition  upon  which  the  plaintiff  agreed 
to  take  those  notes. 

But  it  is  said  the  agreement  was  invalid,  because  there  was  not 
a  suCQcient  consideration  for  it.  In  examining  this  question,  it 
must  not  be  forgotten  that  the  jury  have  found  that  there  was  an 
agreement  by  which,  when  Charles  R.  Johnson  extended  the  time 
of  payment  of  the  two  last  installments,  the  defendant  gave  notes 
to  the  plaintiff  for  his  share  of  the  first  installment,  and  agreed 
to  pay  him  his  portion  of  the  second  when  the  time  to  which  it  was 
extended  should  have  expired.  That  this  agreement  was  a  valid 
one,  if  there  was  a  consideration,  cannot  be  denied.  It  is  hardly 
necessary  to  say  that  any  benefit  to  the  promisor  is  a  sufficient 
consideration  to  sustain  a  contract.  If  there  is  in  fact  a  benefit 
to  the  promisor  for  the  promise  which  he  makes,  it  is  a  matter 
of  no  importance  whether  that  consideration  shall  be  valid  or  not. 
Being  adequate,  it  is  sufficient.  Referring  to  the  situation  of  the 
parties,  it  is  to  be  seen  that,  when  they  were  together  negotiating 
as  to  the  terms  upon  which  the  extension  should  be  made,  it  was 
known  to  all  of  them  that  Charles  Johnson's  estate  was  under  an 
obligation  to  pay  to  Henry  Johnson,  the  plaintiff,  a  certain  portion 
of  the  money  which  that  estate  should  receive  from  the  defendant. 
The  promise  to  the  defendant  to  extend  the  time  of  payment  was 
a  sufficient  consideration  for  any  promise  which  the  defendant 
might  see  fit  to  make.  That  everybody  concedes.  The  jury  have 
found  that,  as  the  result  of  the  transaction,  the  defendant  did 
tacitly  make  a  promise  to  the  plaintiff  to  pay  him  his  share  of  the 
consideration  which  he  had  a  right  to  receive  from  Ghaxlea  R 
Johnson.  It  is  not  necessary  that  the  person  to  whom  this  promise 
was  made  (the  plaintiff  here)  should  have  any  privity  with  the  de- 
fendant, in  order  to  make  the  promise  a  valid  one,  and  one  upon 
which  the  plaintiff  could  maintain  his  action.  In  the  case  of  Law- 
rence V.  Fox,  20  N.  Y.  268,  the  situation  was  precisely  that  here 
presented.  Holly  had  loaned  to  the  defendant  a  certain  sum  of 
money,  stating  that  he  owed  that  sum  to  the  plaintiff,  and  had 
agreed  to  pay  it  to  him  the  next  day;  and  the  defendant,  in  con- 
sideration of  the  loan  to  him,  at  the  time  of  receiving  the  money, 
promised  to  pay  it  to  the  plaintiff  the  next  day.  In  an  action 
brought  upon  that  promise,  the  rule  was  laid  down  that  an  action 
lies  on  a  promise  made  by  the  defendant  upon  a  valid  consider- 
ation to  a  third  person  for  the  benefit  of  the  plaintiff,  though  the 
plaintiff  was  not  a  orivy  to  the  consideration.  That  case  has  been 
followed  consistently  from  the  time  when  it  was  decided  until  the 
present,  and  it  is  so  precisely  on  all  fours  with  the  case  at  bar 
that  it  precludes  the  necessity  of  further  examination.    That  the 
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extension  of  time  was  a  snfQcient  consideration  canno't  be  dis- 
puted. It  waa  juBt  as  mucli  a  consideration  as  thougli  the  money 
had  been  advanced  to  the  defendant  on  the  very  day  when  the 
bargain  was  made,  and  the  defendant,  as  a  consideration  for  re- 
ceiving the  money,  had  promised  to  pay  it  over  to  the  plaintiff 
when  it  should  become  due.  The  only  difference  is  that  in  this 
case  the  consideration  for  the  promise  of  the  defendant  was,  not 
the  receipt  of  the  money,  but  the  extension  of  the  time  of  its  pay- 
ment, which  was  equally  sufficient  aa  a  consideration.  As  was 
the  case  in  Lawrence  v.  Fox,  the  plaintiff  here  had  a  legal  claim 
against  Charles  B.  Johnson,  which  would  be  satisfied  by  the  pay- 
ment of  the  money  by  defendant  to  plaintiff;  but  what  renders  the 
present  case  stronger  than  that  of  Lawrence  v.  Fox  is  that  it  was 
conceded  on  all  hands  here  that  the  plaintiff  had  not  only  a  legal 
claim  against  Charles  B.  Johnson,  but  an  equitable  right  to  the 
proceeds  of  the  very  money  which  the  defendant  was  to  pay  to 
Charles  B.  Johnson,  although  not  such  a  right  as  he  could  enforce 
in  an  action  at  law  against  the  defendant,  except  for  this  contract 
which  the  defendant  made.  For  this  reason,  we  think  that  the 
contract  was  a  valid  one,  and  the  plaintiff,  having  proved  it,  could 
recover  upon  it.  The  objection  that  the  contract  was  not  valid 
under  the  statute  of  frauds,  for  other  reasons  than  that  just  con- 
sidered, need  not  be  discussed. 

It  is  objected,  however,  that  Charles  B.  Johnson  was  a  necessary 
party  to  the  action,  and  should  have  been  joined;  and  that  objec- 
tion is  raised  by  the  answer.  But,  if  Charles  B.  Johnson  was  a 
necessary  party,  that  fact  was  clearly  made  to  appear  upon  the 
face  of  the  complaint,  and  should  have  been  taken  by  demurr». 
Not  having  been  thus  taken,  the  objection  must  be  deemed  to  be 
waived.  Code  Civ.  Proc.  §§  488,  498,  499;  Stelling  v.  Grabowsky 
(Sup.)  19  N.  Y.  Supp.  280. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

O'BEIEN,  J.,  concurs. 


HOFF  v.  HEFFORD. 

(Snpreme  Court,  Equity  Term,  Erie  County.    October,  1897.) 

MoNSTED  CoRPORATroNs— LrABn.iTT  OF  Officers  for  Faub  Rkports. 

Under  the  general  classifioatlon  of  coi-porations.  by  Laws  185)2,  c.  6S7, 
I  2.  stock  corporntlons  include  moneyed  corporations.  Laws  1892,  c  688, 
t  30,  provides  that  every  stock  corporation,  except  moneyed  and  railroad 
corporations,  shall  annually  make  a  report  of  its  condition.  Section  31 
provides  that.  If  any  such  report  shall  be  materially  false,  the  officers 
and  directors  slgnJuK  It  shall  be  personally  liable;  and  section  1,  that 
article  1  of  such  act  shall  not  apply  to  moneyed  corporations.  Under 
Laws  1802,  c.  CS9,  J  20,  moneyed  corporations  are  required  to  make  re- 
port to  the  superintendent  of  banks.  Held,  that  a  complaint  alleging  that 
defendant,  as  director  and  president  of  a  certain  bank,  which  was  in- 
solvent, ra.ide  a  false  report  of  Its  condition,  by  reason  of  which  plaintiff 
was  Induced  to  purchase  worthless  stock  thereof,  stated  a  cause  of  action, 
as  section  31  is  In  article  2  of  the  act  in  question,  and  is,  tberefore,  not 
embraced  in  the  exception  contained  in  section  1  thereof. 
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Action  by  Katberine  Hoff  against  Robert  B.  Heflord.  On  demar> 
rer  to  complaint     Overruled. 

Humphrey,  Lockwood,  Hoyt,  Greene  &  Yeomans,  for  plaintiff. 
Bogers,  Locke  &  Milbum,  for  defendant. 

TITUS,  J.  The  defendant  demurs  to  the  plaintiff's  complaint,  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  action  is  brought  to  recover  damages  under  section  31 
of  chapter  688  of  the  Laws  of  1892,  known  as  the  "Stock  Corporation 
Law."  The  Bank  of  Commerce  is  a  moneyed  corporation,  and  under 
the  provisions  of  the  banking  law  is  required  to  make  a  report  to  the 
banking  department  showing  its  financial  condition.  The  complaint 
alleges  that  the  defendant  was  a  director  and  president  of  the  bank, 
and,  as  such,  made  a  report  to  the  banking  department,  pursuant  to 
law,  showing  the  bank  to  be  solvent,  and  having  a  large  surplus  over 
and  above  its  capital  stock;  that  such  report  was  false;  that  the  bank 
had  no  surplus,  and  was,  in  fact,  insolvent,  at  the  time  the  report 
was  made.  It  is  further  alleged  that  the  plaintiff,  upon  the  faith  of 
TOch  report,  purchased  stock  of  the  bank,  which  was  worthless.  For 
the  purposes  of  the  question  raised  by  this  demurrer,  whatever  may 
be  the  fact,  the  complaint  must  be  taken  as  true  that  the  defendant 
made  a  false  report,  and  that  the  Bank  of  Commerce  was  insolvent 
I  am  referred  to  no  authority  giving  construction  to  section  31  of  the 
stock  corporation  law,  and  have  not  been  able  to  find  that  any  court 
has  passed  upon  the  question.  Under  the  general  classification  of 
corporations,  stock  corporations  include  moneyed  corporations.  Laws 
1892,  c.  687,  §  2.  Section  30  of  the  stock  corporation  law  provides 
that  "every  stock  corporation,  except  moneyed  and  railroad  corpora- 
tions, shall  annually"  make  a  report  of  its  condition.  Moneyed  cor- 
porations are  required  to  make  a  report  to  the  superintendent  of 
banks.  Section  20  of  the  banking  law.  Section  31  of  the  stock 
corporation  law,  under  which  this  action  is  brought,  provides  that, 
"if  any  certificate  or  report  made  or  public  notice  given  by  the  officers 
or  directors  of  a  stock  corporation  shall  be  false  in  anv  material 
representation,  the  officers  and  directors  signing  it  shall  jointly  and 
severally  personally  be  liable."  It  is  conceded  that,  unless  this  clause 
applies  to  banking  coroorationa,  the  plaintiff  cannot  recover,  and 
consequently  has  no  civil  remedy  against  the  defendant  for  making  a 
false  report,  as  no  provision  of  the  banking  law  (chapter  680,  Laws 
1892),  gives  a  remedy  to  the  injured  party.  Section  1  of  the  stock 
corporation  law  provides  that  "article  1  shall  not  apply  to  moneyed 
corporations,"  thus  inferentially  making  so  much  of  the  act  not  con- 
tained in  article  1  apply  to  moneyed  corporations,  so  far  as  the  pro- 
Tisions  of  that  act  may  be  necessary  to  give  full  effect  to  the  banking 
law.  Section  31  is  in  article  2  of  the  act,  and  is  not  embraced  within 
the  exception  contained  in  section  1.  If  the  stock  corporation  law, 
excluding  article  1,  is  or  may  be  applicable  to  moneyed  corporations, 
— and  such  seems  to  be  the  legislative  intent, — ^why,  then,  is  not  sec- 
tion 31  ot  that  act?  There  does  not  seem  to  be  any  good  reason  why 
officers  <^  moneyed  corporations  fihotdd  not  be  amenable  to  this  law. 
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By  making  false  reports  of  its  financial  condition,  innocent  persoos 
are  led  to  invest  their  money  in  its  worthless  stocks,  and  it  seems  to 
me  that  this  section  of  the  statute  should  be  applicable  to  corporation* 
organized  under  the  banking  law. 

The  demurrer  is  overruled,  with  costs,  after  the  service  of  the  de- 
murrer, with  leave  to  the  defendant  within  20  days  after  service  of 
notice  of  entry  of  judgment  to  serve  an  answer,  on  payment  of  costs. 


(22  Misc.  Bep.  329.) 

FLAHERTY  T.  HBRRING-HALL-MARVIN  SAFE  CO. 

(Supreme  Court,  Appellate  Term.    January  17,  189S.) 

1.  CONTUACT  FOB  SERVICES— TERMINATION. 

Plaintiff  was  etoployed  at  a  weekly  salary  of  $30  and  a  commission  on 
orders  procured  by  talm.  On  July  3,  1896,  be  was  notified  by  defendant 
that  on  and  after  that  d^te  his  salary  would  be  $35.  without  commissions. 
During  the  following  week  he  attended  daily  at  defendant's  place  of  busi- 
ness, and  endeavored  unsuccessfully  to  obtain  a  modification  of  the  pro- 
posed terms.  On  July  11th  defendant  notified  him  that,  as  he  bad  not  ac- 
cepted the  proposition  of  July  3d,  his  employment  ceased  on  the  latter 
date.  In  an  action  to  recover  for  the  week  ending  July  11th.  Iield,  that 
the  discharge  occurred  at  the  end  of  that  week,  and  that  he  was  entitled 
to  recover  at  the  original  rate, 

S.    ABATEMENT-^ANOTHKn   ACTION  PENDING. 

The  pendency  of  an  action  by  a  discharged  employ^  to  recover  damages 
from  the  employer  for  preventing  him  from  earning  commissions,  under 
the  agreement  of  employment,  upon  sales  in  course  of  negotiation  at  the 
time  of  his  discharge,  is  not  a  bar  to  another  action,  brought  by  hlin  to 
recover  commissions  which  accrued  after  his  discharge  ujwn  sales  actually 
effected  by  him  before  his  discharge. 
8.  Witness— Competency — Transactions  with  Decedent. 

Code  Civ.  Proc.  !  829,  excluding  evidence  of  personal  transactions  be- 
fween  the  witness  and  a  deceased  person  In  cei-tnin  cases,  has  no  applica- 
tion to  personal  transactions  with  deceased  agents  or  otUcers  of  a  corpora- 
tion which  is  a  party  to  the  action. 

Appeal  from  First  district  court. 

Action  by  Robert  Flaherty  against  the  Herring-Hall-Marvin  Safe 
Company.    Judgment  for  plaintiff.     Defendant   appeals.    Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAJtf  and  BISCHOFF,  JJ. 

Lawrence  &  Hughes,  for  appellant. 

H.  P.  Okie  and  Bobert  Flaherty,  for  respondent 

DALY,  P.  J.  The  plaintiff  was  employed  by  the  defendant  as 
salesman  to  get  orders  for  safes  and  work,  and  was  to  receive  a  salary 
of  |30  per  week  and  a  commission.  This  action  was  brought  for 
salary  for  the  week  ending  July  11,  1896,  being,  as  he  claims,  the 
last  week  of  his  service,  and  also  for  a  small  sum  as  commission.  The 
defendant  contends  that  he  was  discharged  one  week  previously.  It 
appears  from  the  evidence  that  on  the  3d  of  July,  1896,  he  received  a 
letter  from  the  defendant  stating  that  on  and  after  that  date  his 
salary  would  be  ?35  per  week,  without  commissions  either  on  worlc 
that  he  had  already  furnished  specifications  and  bids  for  or  that  might 
come  up  in  the  future.     He  attended  at  the  defendant's  place  of  busi- 
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ness  every  day,  as  usual,  during  the  ensuing  week,  and  endeayored  to 
obtain  a  modification  of  the  company's  decision,  but  without  success, 
and,  on  the  llth  of  July,  1896,  received  a  further  letter,  stating  that, 
since  he  did  not  accept  its  proposition  of  the  3d  instant,  his  connec- 
tion with  the  OMnpany  ceased  on  that  date,  and  that  since  that  date 
he  had  not  been  in  the  employ  of  the  company,  nor  had  any  connec- 
tion with  them.  The  discharge  of  the  plaintiflf  from  his  employ- 
ment undoubtedly  occurred  at  the  time  of  the  last  letter.  The  de- 
fendant, having  in  effect  given  plaintiff  one  week  to  consider  its 
proposition,  could  not  make  its  decision  to  discharge  Eim  for  refusal 
to  accept  rdate  back  to  the  time  of  that  proposition.  It  is  equally 
clear  that  until  he  was  discliarged  his  salary  and  commission  re- 
mained at  the  original  rate,  since  it  was  conceded  by  defendant's 
letter,  that  he  had  not  accepted  the  proposition  for  a  reduction.  After 
notifying  him  of  his  discharge  for  not  accepting,  defendant  cannot 
daim  that  he  remained  over  under  an  implied  acceptance.  He  was, 
therefore,  entitled  to  salary  at  the  old  rate,  and  commisdons  earned. 
The  commissions  claimed  (fl5)  accrued  after  his  discharge,  in  con- 
nection with  orders  procured  by  him  prior  to  his  discharge.  They 
were  for  extra  work,  on  those  orders,  and  his  testimony  was  that  they 
were  payable  under  the  custom  of  tlie  Marvin  Safe  Company  as  speci- 
fied in  his  agreement.  The  defendant  apposed  the  claim  for  com- 
missions on  the  ground  that  plaintiff  had  another  action  pending  for 
commissions.  His  complaint  in  an  action  in  the  supreme  court, 
commenced  after  his  discharge,  to  recover  damages  for  preventing 
the  plaintiff  from  earning  commissions,  was  put  in  evidence.  That 
complaint  was  based  upon  a  clause  of  his  aiireenient  with  the  com- 
pany which  gave  him  the  exclusive  privilege  of  closing  up  sales  to 
parties  with  whom  he  opened  negotiations,  and  it  was  alleged  that 
sales  of  a  large  number  of  safes  and  vaults  were  in  course  of  being 
negotiated  by  him,  and  would  have  been  successfully  terminated,  if  it 
bad  not  been  for  defendant's  breach  of  the  agreement  in  refusing  to 
complete  such  sales  through  him,  and  defendant's  closing  them  itself 
after  discharging  him.  The  claim  in  that  action  is  for  damages  for 
preventing  the  plaintiff  from  earning  commissions,  while  the  claim  in 
this  action  was  for  commissions  actually  earned  upon  orders  obtained 
before  his  discharge.  The  pendency  of  the  supreme  court  action 
was,  therefore,  not  a  bar  to  the  present  action. 

The  plaintiff  established  his  agreement  with  the  company  by  proof 
that,  according  to  a  conversation  with  Mr.  Marvin,  defendant's  man- 
aging director,  plaintiff  drew  up  and  signed  a  paper  containing  certain 
terms  of  employment,  of  which  he  sent  a  copy  to  Mr.  Marvin,  who 
told  him  he  had  received  it,  and  that  it  was  all  right,  and  that  Mr. 
Herring  would  set  him  to  work ;  and  that  subsequently  Mr.  Herring^ 
Bct  him  to  work,  and  afterwards  fixed  the  amount  of  salary  and  com- 
missions he  was  to  receive.  All  this  testimony  was  competent  to 
estaUish  a  parol  contract  of  employment.  Objection  was  made  to- 
plain  tifiTs  conversations  with  Mr.  Marvin  because  the  latter  had  since 
died,  but  nothing  in  section  829  of  the  Code  applies  to  personal  trans- 
actions with  deceased  agents  or  officers  of  corporations.  ' 

The  judgment  should  be  affirmed.     All  concur. 
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SMUSCH  V.  KOHN. 

(Supreme  Court,  Appellate  Term.    January  17,  1888.) 

1.   LAND1.0RD   AND   TENANT— FIXTURES. 

Ordinary  movable  fixtures  put  Into  a  store  by  a  tenant  for  trade  pnr- 
poses,  gucli  as  chandeliers,  show  cases,  and  cabinet  partitions,  removable 
without  material  Injury,  4I0  not  paas  to  the  landlord  by  the  act  of  renew- 
ing the  term. 
8.  Same— ExpuiiSiON— S0MMABT  Pbockedings— Abandonment  of  Personalty. 

A  tenant,  when  ejected  from  the  demised  premises  by  compulsion  of  the 
warrant  in  summary  proceedings,  haa  a  reasonable  time  thereafter  within 
which  to  move  away  his  personal  property  before  being  held  to  itave  T(d- 
untarlly  abandoned  it 

t.  TbOVBK— CONVSHBION  BY  LANDLORD. 

If,  without  right,  a  landlord  detains  property  of  a  dispossessed  tenant, 
which  forms  no  part  of  the  realty,  trover  Is  a  proper  remedj',  and  his  re- 
fusal to  surrender  possession  of  the  chattels  to  the  tenant  on  demand  is 
evidence  in  favor  of  the  tenant's  assignee  thereof  of  their  coavenioii. 

Appeal  from  Fifth  district  oonrt. 

Action  by  Benjamin  Smuscli  against  Sander  Kohn.     From  a  judg- 
ment for  plaintiff,  defendant  appeals.     AfQrmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

J.  Warren  Lawton,  for  appellant 
S.  Feuchtwanger,  for  respondent 

McADAM,  J.  The  action  is  in  trover  to  recorer  for  the  conversion 
of  one  bevel  glass  cabinet  partition,  two  brass  chandeliers,  and  a 
show  case.  The  facts  are  substantially  as  follows:  The  premises 
No.  1048  Second  avenue,  in  which  the  property  was  contained,  belong 
to  the  defendant  George  F.  Bolz  was  a  tenant  of  the  premises,  and 
carried  on  the  oyster  business  there  from  1889  till  1892.  He  had 
the  articles  made  and  put  in  the  premises  for  his  own  benefit  and 
purposes,  and  on  his  own  account,  without  reference  to  the  interests 
of  the  freehold.  The  glass  cabinet,  as  the  plaintiff  describes  it,  was 
an  ornamental  mahogany  partition,  containing  three  bevel  glasses 
and  a  colored  glass  on  the  door.  Bolz,  on  March  16,  1892,  sold  his 
lease  and  the  chattels  in  question  to  Charles  Seipp.  On  February 
18,  1895,  the  defendant  gave  Seipp  a  new  lease  of  the  premises  for 
five  years  from  May  1,  1893.  On  September  9,  1897,  Seipp  sold  the 
lease  and  store  flxtm'es  to  Frank  Schwager,  and  the  latter,  on  Oc- 
tober 2,  1897,  transfuriLHl  them  to  J.  Goldsmith.  On  October  4,  1897, 
Goldsmith  sold  the  store  fixtures  at  an  auction  sale  held  upon  the 
premises,  and  the  plaintiff  became  the  purchaser  thereat.  On  Octo- 
ber 5, 1897,  the  tenant  and  undertenant  were  dispossessed,  and  the  de- 
fendant took  possession  of  the  premises,  and  put  a  padlock  on  the 
door;  so  that,  when  the  plaintiff  went  for  his  property,  he  failed  to 
obtain  possession  of  it.  Demand  was  thereupon  made  on  the  defend- 
ant for  the  chattels,  but  he  refused  to  give  them  up,  claiming  that 
they  were  his  own.  The  evidence  satisfactorily  shows  that  the  arti- 
cles were  put  in  the  premises  by  Bolz,  and  were  transferred  by  him  to 
Seipp,  and  title  thereto  passed  by  the  subsequent  transfers  to  the 
plaintiff  prior  to  the  demand  upon  the  defendant  for  the  property, 
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aniess,  as  daimed  by  the  defendant,  the  renewed  lease  given  by  the 
defendant  to  Seipp  in  1895  made  such  transfers  inoperative.  The 
defendant  bases  t^  claim  upon  Loughran  v.  Boss,  45  N.  T.  792; 
Talbot  V.  Cruger,  81  Hun,  504,  30  N.  Y.  Supp.  1011,  affirmed  151 
X.  Y.  118,  45  N.  E,  364;  Watriss  t.  Bank,  124  Mass.  571;  and 
McIvCT  V.  Estabrook,  134  Mass.  550, — ^but  it  will  be  found  that  these 
cases  relate  to  buildings  erected  by  the  tenant,  or  to  bank  vaults 
and  such  like  permanent  and  substantial  structures  put  up  by  him, 
which  became  appurtenant  to  the  land,  and  consequently  an  incident 
<rf  the  subject-matter  rehired  as  part  of  the  premises  and  their  ap- 
purtenances. They  do  not  concern  ordinary  movable  chattels,  which 
retain  their  distinctive  character  as  personal  property,  in  reference  to 
which  a  different  rule — one  much  more  liberal  to  tlie  tenants — ^pre- 
vaUs.  Wait,  Act  &  Def.  368,  372.  The  court  of  appeals,  in  Lewis 
V.  Pier  Oa,  125  N,  Y.,  at  page  350.  26  N.  E.,  at  page  304,  referring  to 
Loughran  v.  Boss,  supra,  said:  "The  decision  in  that  case  was  placed 
upon  quite  technical  reasoning,  supported,  it  is  true,  by  some  authori- 
ties: bat  it  is  not  one  of  those  cases  whose  principle  should  be  ex- 
tended." As  the  interest  of  the  tenant  in  Land  is  but  temporary, 
the  law  generally  infers  that  what  he  annexes  for  himself  with  a  view 
to  his  own  enjoyment  during  his  term,  and  not  to  enhance  the  estate, 
and  which  can  be  detached  without  material  injury  to  the  freehold, 
may  be  removed  by  him.  Tifft  v.  Horton,  53  N.  Y.,  at  page  382. 
"When  the  question  of  the  removal  of  fixtures  arises  between  land- 
lord and  tenant,  the  law  is  now  well  established,  both  in  England 
and  America,  that  a  tenant  may  sever  and  remove  all  fixtures  of  a 
chattel  nature  erected  by  him  upon  the  leased  premises  for  the  purpose 
of  ornament,  domestic  convenience,  or  to  carry  on  a  trade."  8  Am. 
&  Eng.  Enc.  Law,  48,  60;  6  Lewson,  Bights,  Bern.  &  Prac.  2899.  It 
would  be  dangerous  doctrine  to  hold  that  the  ordinary  movable  store 
fixtures  of  a  tenant  pass  to  his  landlord  by  the  mere  act  of  renewing 
the  term,  unJess  by  express  stipulation  he  reserves  the  continued 
right  of  removing  them  (see  Second  Nat  Bank  v.  O.  E.  Merrill  Co. 
[Wis.]  34  N.  W.  514;  Kerr  v.  Kingsbury.  39  Mich.  150);  yet  this  is 
practically  what  we  would  have  to  decide  in  order  to  reverse  this 
judgment.  Such  chattels  are  generally  useful  to  the  tenant,  who 
pats  them  in  wherever  he  may  remove,  so  long  as  he  carries  on  the 
same  trade,  and  may  not  be  of  any  use  to  a  succeeding  tenant,  since 
he  may  be  of  a  different  trade.  Neither  the  presum^  intention  of 
the  parties  nor  the  character  of  the  chattels  gives  any  color  what- 
ever to  the  contention  that  they  were  to  become  the  property  of  the 
landlord.  The  brass  chandeliers  and  show  case  are  regarded  as  in 
the  category  of  furniture,  and  removable  in  like  manner.  Lawrence 
V.  Kemp,  1  Duer,  363;  Shaw  v.  Lenke.  1  Daly,  487;  McKeage  v.  In- 
surance Co.,  81  N.  Y.  38;  Wilson  v.  Cummings,  4  Misc.  Bep.  429,  24 
N,  Y.  Supp.  115.  The  mahogany  partition  was  part  of  the  tenant's 
store  fixtures,  introduced  into  the  premises  for  his  own  personal  bene- 
fit, and  there  is  nothing  to  show  that  it  was  permanently  annexed  to 
the  freehold,  or  that  it  could  not  be  removed  without  material  injury. 
These  movable  chattels  being  the  personal  property  of  the  tenant, 
title  thereto  passed  by  the  various  transfers  until  it  reached,  and 
49  N.T.S.— 12 
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finally  vested  in,  the  plaintiff,  who  acquired  the  immediate  right  of 
possession. 

The  defendant  also  contends  that,  because  the  lease  made  to  Seipp 
February  18,  1895,  contains  a  clause  that  "all  the  improvements, 
alterations,  repairs,  and  additions  put  upon  the  said  premises  by  the 
party  of  the  second  part  [the  tenant]  shall  be  left  for  the  benefit  of  the 
poi'ty  of  the  first  part  [the  landlord]  at  the  expiration  of  the  term," 
etc.,  the  chattels  in  question  became  his.  While  the  terms  "improve- 
ments and  additions"  are  comprehensive  (Lesser  v.  Rayner,  21  Miaa 
Bep.  666,  47  N.  Y.  Supp.  1102),  they  ordinarily  refer  to  changes  and 
additions  made  to  the  freehold,  and  not  the  mere  introduction  of  mov- 
able chattels  brought  in  by  the  tenant  for  his  personal  use  and  the 
convenience  of  his  trade.  Besides,  the  partition  and  other  articles 
■were  not  put  in  the  premises  by  Seipp,  the  lessee  named  in  the  re- 
newed lease.  They  had  been  purchased  by  him  from  Bolz,  the  pre- 
ceding tenant,  and  became  his  own  personal  property  before  that 
lease  was  made,  and  do  not  fall  within  the  letter  or  spirit  of  the  spe- 
cial covenant  in  Seipp's  lease  that  improvements  or  additions  made 
by  him  should  be  left  on  the  premises.  Bolz,  who  put  the  chattels  in, 
had  no  agreement  with  the  landlord  concerning  them,  so  far  as  the 
return  discloses;  and  they  cannot,  contrary  to  the  fact,  be  called  "im- 
provements or  additions"  made  by  Seipp,  by  virtue  of  the  lease  which 
was  made  to  him.  The  chattels  were  not  abandoned  to  the  defend- 
ant The  tenant  was  ejected  from  the  premises  by  compulsion  of 
the  warrant  in  summary  proceedings,  and  had  a  reasonable  time 
thereafter  within  which  to  move  away  his  personal  property  before 
being  held  to  have  voluntarily  abandoned  it.  Moore  v.  Wood,  12  Abb. 
Prac.  393;  Lewis  v.  Pier  Co.,  125  N.  Y.  341,  3.52,  26  N.  E.  301.  As 
tiie  property  claimed  formed  no  part  of  the  realty,  and  the  plaintiff 
was  entitled  to  its  possession  as  personalty,  trover  in  conversion  was 
a  proper  remedy  (Moore  v.  Wood,  supra,  approved  in  125  N.  Y.,  at  page. 
852,  26  N.  E.,  at  page  301;  Wilson  v.  Cummings,  supra;  Thorn  y. 
Sutherland,  123  N.  Y.  236,  25  N.  E.  362),  and  the  refusal  to  surren- 
der possession  of  the  property  to  the  plaintiff  on  demand  was  evidence 
In  favor  of  the  plaintiff,  as  assignee,  of  the  conversion  of  the  chattels 
(Serat  v.  Railway  Co.,  102  N.  Y.  681,  6  N.  E.  795).  Whatever  dispute 
arose  in  regard  to  the  facts  was,  by  the  finding  of  the  justice,  resolved 
in  favor  of  the  plaintiff. 

The  judgment  most  be  affirmed,  with  costs.     All  concur. 


(22  Misc.  Rep.  409.) 

RODIB  et  aL  v.  VERDON. 

(Supreme  Court,  Special  Term,  Ulster  (Jounty.    January  15,  1808.) 

Change  op  Venue. 

Where  a  party  to  an  action  bas  been  graDted  a  continuance  to  the  next 
term  by  consent  of  the  other  party  as  a  favor,  the  lejral  effect  Is  an  agree- 
ment that  the  case  be  tried  In  the  court  where  It  was  then  pending,  and 
the  one  who  requested  the  continuance  cannot  be  granted  a  cbanj^e  of 
place  of  trial  to  another  county,  since  It  would  be  allowing  him  to  repudi- 
ate the  agreement  upon  which  the  continuance  was  granted. 
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Action  by  Alexander  H.  Bodie  and  another  against  Frederick  A. 
Verdon.     Moticm  by  defendant  to  change  the  place  of  triaL     Denied. 

Evarts,  Choate  &  Beaman  and  Henry  0.  Qninby,  for  the  motion. 
Howard  Chipp,  opposed. 

CLEABWATER,  J.  The  action  wag  begun  by  the  service  of  a 
gammons  on  the  27th  day  of  August,  1897,  and  issue  was  finally  joined 
by  the  service  of  the  plaintiffs'  reply  on  the  14th  of  December  follow- 
ing. The  county  designated  in  the  complaint  as  the  place  of  trial  is 
Ulster.  The  action  is  to  recover  the  value  of  a  steam  boiler,  and 
work,  services,  and  materials  furnished  to  the  defendant  by  the  plain- 
tiffs. The  defense  is  a  breach  of  the  contract  and  the  warranty; 
that  the  breach  consisted  in  the  unfitness  of  the  boiler  and  materials 
for  the  purposes  for  which  they  were  intended,  ttnd  contracted  for,  and 
the  failure  of  the  plaintiffs  to  perform  the  contract  in  accordance 
with  its  terms.  A  counterclaim,  based  upon  the  alleged  breach,  is 
pleaded.  The  entire  transaction  took  place  at  or  near  the  city  of 
Hoboken,  in  the  state  of  New  Jersey.  The  defendant  resides  In 
Jersey  City,  in  that  state,  but  has  an  ofiBce  for  the  transaction  of 
business  in  the  city  of  New  York.  One  of  the  plaintiffs  claims  to 
reside,  and  has  his  principal  office,  in  the  city  of  Kingston,  in  the 
county  of  Ulster.  The  other  resides  at  Hoboken.  No  demand  that 
the  place  of  trial  be  changed,  save  as  made  in  this  motion,  has  been 
served.  On  the  18th  of  December,  1897,  the  plaintiffs'  attorney, 
who  resides  at  Kingston,  served  a  notice  of  trial  for  the  trial  term  of 
this  court  then  about  to  be  held  at  the  court  house  in  Kingstrai  on  the 
M  day  of  January,  1898.  On  the  23d  day  of  December  he  received 
from  the  defendant's  attorneys  the  f (41  owing  tel^ram: 

"New  York,  December  23,  1897. 

"To  Howard  ChIpp,  Esq.,  29  Bast  Strand,  Kingston,  N.  Y.:  On  acconnt  of 
Mr.  Evarts'  absence  In  Europe,  will  yon  consent  to  let  case  go  over  to  Feb- 
maiy  term?  Evarts,  Cboate  ft  Beaman." 

The  next  morning  he  telegraphed  this  answer: 

"To  Evarts.  Choate  &  Beaman,  52  Wall  Street,  New  York:  Case  may  go 
over  to  February  term,  as  you  request  Howard  Cblpp." 

On  the  2dth  of  December  he  received  by  mail  this  stipulation  from, 
and  signed  by,  the  defendant's  attorneys: 

"New  York  Supreme  Court,  Ulster  County. 
"Alexander  H.  Rodie  and  Wllltam  S.  Rodle,  PlalntlSs,  against  Frederick  A. 

Verdon,  Defendant 
"Consent 
"It  Is  hereby  consented  by  the  respective  parties  to  the  above-entitled  ac- 
tion that  the  trial  thereof,  now  set  down  for  January  3,  1898,  be  adjourned  to 
and  placed  upon  the  calendar  for  the  February,  1898,  term  of  this  court 

"Dated,  December  24, 1897. , 

"Attorney  for  Plalntlflffc 
"Bvarts,  Choate  &  Beaman, 

"Attorneys  for  Defendant" 

On  tiie  call  of  the  calendar  on  the  3d  of  January  he  stated  to  the 
eonrt  that  the  case  went  over  the  term  by  agreement  of  counsel.  On 
the  7th  of  January  notice  of  this  motion,  with  supporting  affidavits, 
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were  served.  It  is  contended  by  the  plaintifEs,  that  the  affidavit  is 
insafBcient,  and  tliat  there  is  no  warrant  of  law  for  changing  the 
place  of  trial  to  the  county  of  Kings. 

The  aflQdavit  is,  in  my  judgment,  sufficient,  and  within  the  rule 
requiring  the  moving  party  to  state  what  it  is  expected  to  prove  by 
the  witnesses  whom  he  says  he  intends  to  call.  Not  is  there  much 
force  in  the  criticism  that  the  plaintiffs  should  have  asked  to  have 
the  trial  in  the  county  of  New  York,  rather  than  in  that  of  Kings. 
The  pressure  of  business  and  the  crowded  condition  of  the  trial  calen- 
dars in  the  former  county  justifies  the  selection  of  the  latter,  and  the 
motion  would  be  granted,  were  it  not  for  the  telegram  and  stipulation 
of  the  defendant's  attorneys.  These,  I  think,  in  legal  effect,  consti- 
tnted  an  agreement  liat  the  trial  should  be  adjourned,  and  the  cause 
placed  upon  the  calendar  of  the  following  Ulster  trial  term  for  Febru- 
ary, 1898.  Without  discussing  the  course  which  the  defendant  might 
have  pursued,  it  is  sufficient  to  say  that,  having  asked,  received,  and 
enjoyed  a  favor,  it  is  now  too  late,  and  against  good  conscience,  for 
him  to  repudiate  the  agreement  upon  which  it  was  granted. 

The  motion  is  denied,  with  |10  costs  to  abide  the  event  of  the  action, 
in  event  the  plaintiffs  succeed. 


(22  App.  Dlv.  300.) 

DYKE  7.  NATIONAL  TRANSIT  00.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    November  30.  1897.  t 

Trxspabs— Measure  of  Damages. 

Where  trespass  is  committed  upon  the  land  of  another,  and  oil  taken 
out  of  the  ground,  and  converted  by  the  trespasser,  under  the  mistaken 
belief  that  the  land  belonged  to  him,  punitive  damages  should  not  be  al- 
lowed the  landowner,  but  the  full  measure  of  damages  Is  the  value  of 
the  oil  taken  as  It  lay  In  the  earth. 

Putnam,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Electa  A.  Dyke  against  the  National  Transit  Company 
and  others  for  trespass.  Judgment  for  plaintiff,  from  which  defend- 
ants appeal.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEERICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Claude  R.  Scott  (A.  S.  Kendall  and  Clarence  A.  Fai-miin,  ot  oonnBel), 
for  appellants. 

Reynolds,  Brown  &  Re^-nolds  (Clias.  II.  Brown,  of  counsel),  for  re- 
fapondent. 

LANDON,  J.  This  judgment  is  a  violent  shock  to  one's  sense  ol 
justice.  It  rests  mainly  upon  Silsbury  v.  SIcCoon,  3  N.  Y.  379.  That 
was  a  case  where  the  wrongdoer,  knowing  that  he  was  doing  wrong, 
converted  the  owner's  corn  into  whisky,  and  it  was  held  that  the  title 
to  the  whisky  still  remained  in  the  owner  of  the  com.  Here,  the 
wrongdoer  mistakenly  supposed  he  had  the  right  to  take  the  oiL  The 
trial  court  found  that  aU  the  acts  of  every  one  of  the  defendants  -were 
done  in  the  honest  belief  that  the  defendants  had  good  title  to  the  oil 
as  against  the  plaintiff.     The  difference  between  the  two  cases  is,  in 
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the  one  the  wrongdoer  knew  he  was  doing  wrong,  and  in  the  other  he 
supposed  he  was  doing  right.  In  the  case  cited  there  was  ample 
ground  for  punitive  damages;  in  this  case  no  ground  at  all.  Hu^es 
V.  Pipe  Lines,  119  N.  Y.  423, 23  N.  E.  1042,  turned  upon  a  former  judg- 
ment in  an  action  in  which  Stephens  sought  to  have  it  adjudged  that 
the  oil  he  had  already  taken  from  land  which  Hughes  claimed  he- 
Icnged  to  him.  Hughes  answered,  claiming  both  oil  and  land,  and 
the  court  adjudged  that  he  owned  both.  Of  course,  in  the  subse- 
«|nent  action,  above  entitled,  in  which  the  pipe  lines  defended  under 
Hughes,  the  former  judgment  was  conclusive.  As  the  oil  was  above 
{{round  before  the  first  suit  was  commenced,  its  value  in  the  second 
actiwi  had  to  be  measured  accordingly.  The  court  had  nothing  to 
do  with  its  value  under  ground,  and.  although  it  cited  Silsbury  v. 
.M^-i'oon,  it  is  plain  that  that  case  could  not  affect  a  decision  based 
iiimn  the  conclusiveness  of  the  fonner  judgment.  Tlie  trial  court 
found  that  the  value  of  the  plaintiffs  land  was  not  lessened  by  the 
defendants'  operations,  but  had  been  increased  by  the  valuable  erec- 
tions they  had  placed  upon  it.  I  think  the  value  of  the  oil  as  it  lay 
in  the  earth  is  the  full  and  true  measure  of  the  plaintiff's  damages. 
Wooden-Ware  Co.  v.  U.  S.,  106  U.  S.  432, 1  Sup.  Ct  3f)8;  Stockbridgc 
Iron  Co.  V.  Cone  Iron  Works,  ]()2  Mass.  80;  26  Am.  &  Eng.  Enc.  Law. 
S31:  5  Am.  &  Eng.  Enc.  Law,  37;  2  Sedg.  Dam.  (7th  Ed.)  420;  Qark 
V.  Holdridge,  12  App.  Div.  613,  43  N.  Y.  Snpp.  115.  The  distinction 
is  between  a  willful  trespasser  and  a  mistaken  one.  The  one  knows 
he  is  wrong,  and  the  other  believes  he  is  right.  AMreii  the  latter  is 
shown  to  be  wrong,  if  he  makes  full  indemnity,  jtistice  can  exact 
no  more.  Punitive  damages  are  not  the  plaintitT's  right,  but  are 
given,  as  said  in  Livingstone  v.  Coal  Co.,  5  App.  Cas.  25  (.33  Moak, 
Eng.  Rep.  622),  when  the  conrt  "will  assert  its  authority  to  punish  tlie 
fraud  by  fixing  the  value  of  the  whole  of  the  property  which  he  has 
so  furtivelv  taken,  and  making  him  no  allowance  in  n'spect  of  what 
he  has  so  done."  In  I^os  v.  Wilkinson,  113  N.  Y.  497,  21  N.  E.  395. 
it  is  said: 

"It  Is  the  general  rule,  even  In  actions  to  recover  damages  for  pure  torts, 
tbat  tbe  plalntift  shall  recover  compensntlon  for  such  damages  only  as  be 
has  actually  suffered,  and  such  Is  the  Invariable  rule  In  all  oases  except  where 
pnnitlTe  damages  may  be  awarded,  and  In  such  cases  courts  are  striving  to 
come  nearer  to  the  rule  of  compensation." 

It  is  not  denied  that  there  are  many  cases  of  purely  constructive 
torts  in  which  the  courts  have  permitted  the  injured  party  to  recover 
more  than  he  has  lost.  Of  cours<?,  as  against  such  a  wrongdoer,  the 
courts  ought  to  award  the  injured  party  full  indemnity,  and  need  not 
scrimp  the  measnre.  Hence,  I  suspect,  it  is  that  they  have  taken  the 
less  pains  to  notice  that  the  rules  which  they  follow  are  punitive  in 
their  nature,  and  should  be  limited  to  cases  in  which  the  wrongdoer 
deserves  pnnishment.  Here  the  defendants  are  technically,  but  not 
morally,  guilty  of  a  tort,  and  on  the  mere  technicality  the  plaintiff, 
who  has  been  benefited  by  the  technical  tort,  considered  in  all  its 
features,  seeks  further  to  devest  them  of  a  large  part  of  their  estate. 
Tbe  conrts  should  refuse  to  assist  so  palpable  an  injustice,  or  to  sanc- 
tion extortion  under  the  forms  of  the  law.     The  defendant  the  Na- 
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tional  Tranfiit  Company  was  not  liable  for  any  greater  damages  than 
the  other  defendants. 

I  advise  that  judgment  be  reversed,  and  new  trial  granted;  costs  to 
abide  the  event     All  concur,  except  PUTNAM,  J.,  dissenting. 


(24  App.  Div.  143.) 

MANNING  T.  INTBBNATIONAI*  NAV.  00. 

(Supreme  Court,  Appellate  Dlyislon,  First  Department    December  31,  1897.) 

1.  Irjdrt  to  Employe— Sufficibkct  of  CJompi^ist. 

Id  an  action  to  recover  damages  for  the  killing  of  plalntlfTs  Intestate 
by  an  explosion  on  one  of  defendant's  steamships,  the  complaint  alleged 
that  "the  valve  box,  or  the  neck  thereof,  near  the  atbwartshlp  bulkhead 
in  the  starboard  engine  room,  exploded,"  and  that  the  defendant  "pro- 
vided and  used  unsafe,  defective,  and  insecure  piping  and  other  ma- 
chinery, including  the  said  valve  box  and  the  neck  thereof."  Upon  a  mo- 
tion by  defendant,  after  answer,  for  a  bill  of  particulars  as  to  "what  de- 
fective valves  and  Insecure  piping  or  other  machinery  the  defendants  pro- 
vided or  used,  and  in  what  respect  the  said  piping  or  machinery  was  either 
defective,  imsafe,  or  Insecure,"  hdd,  that  the  allegations  of  the  complaint 
were  confined  to  the  exploded  ralTC  box  in  the  room  named,  and  the 
piping  and  machinery  connected  therewith,  and  were  sufficiently  specific. 
&  Same— Bill  of  PARxicnLARs. 

In  an  action  for  negligence,  care  should  be  taken  not  to  require  particu- 
lars which  it  is  impossible  for  the  plaintiff  to  know  with  any  degree  of 
precision,  dependent  as  he  must  to  some  extent  be  upon  his  proof,  as  oth- 
erwise they  may  serve  only  as  a  source  ot  embarrassment  or  injustice. 
&  Same. 

A  plaintiff  should  not  be  compelled  to  set  forth  In  a  bill  of  particulars 
details  which  the  defendant  Is  more  likely  to  know  than  the  plaintiff  able 
to  furnish. 

Ingraham,  J.,  and  Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  John  Howard  Manning,  as  administrator,  against  the 
International  Navigation  C5ompany.  From  an  order  denying  a  mo- 
tion for  a  bill  of  exceptions,  defendant  appeals.    Affirmed. 

The  action  was  brought  to  recover  damages  for  the  killing  of  plaintiCTs 
Intestate  by  an  explosion  on  board  the  steamship  St.  Paul.  Paragraph  4  of 
the  complaint  alleges  that  "while  the  said  steamship  was  lying  at  her  wharf. 
•  •  •  and  while  the  said  Walter  Kaufman  Manning  was  properly  In  the 
starboard  engine  room,  •  •  •  the  valve  box,  or  the  neck  thereof,  near 
the  athwartship  bulkhead  In  the  said  starboard  engine  room,  exploded." 
In  paragraph  6  it  is  alleged  that  the  defendant  "provided  and  used  unsafe, 
defective,  and  insecure  piping,  and  other  machinery.  Including  the  said  valve 
box  and  the  neck  thereof."  The  answer  admits  Uiat  "the  main  steam  pipe 
exploded,  whereby  large  quantities  of  steam  escaped,  whereby  the  said  Walter 
Kaufman  Manning  was  killed,  as  stated  in  the  fourth  article  of  the  com- 
plaint"; but  it  denies  "that  it  provided  and  used  unsafe,  defective,  or  inse- 
cure piping  and  other  machinery.  Including  the  valve  box  and  the  neck  thereof, 
as  stated  in  the  sixth  article  of  the  complaint."  After  issue  joined,  the 
defendant  moved  for  a  bill  of  particulars,  to  require  the  plaintiff  to  state 
specifically  "what  defective  valves  and  insecure  piping  or  other  machinery 
the  defendant  provided  or  used,  and  in  what  respect  said  piping  or  machinery 
was  either  defective,  unsafe,  or  insecure,"  which  motion  was  denied;  and 
from  the  order  entered  thereon  this  appeal  is  taken. 

Argued  before  VAN  BRUNT.  P.  J.,  and  BARRETT,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 
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Henry  G.  Ward,  for  appellant 
Ira  B.  Wheeler,  for  respondent. 

O'BKIEN,  J.  The  ofQce  of  a  bill  of  particulars  is  to  limit  the  gen- 
erality of  a  pleading,  and  to  prevent  surprise  upon  the  trial,  and 
not  to  famish  evidence  for  the  opposite  party;  and,  in  actions  for 
negligeBce,  care  should  be  taken  not  to  require  particulars  which 
it  IB  impossible  to  know  with  any  degree  of  precision,  dependent 
as  he  must  to  some  extent  be  upon  his  proof,  as  otherwise  they 
may  serve  only  as  a  source  of  embarrassment  or  injustice.  Neither 
should  the  plaJntifC  be  compelled  to  give  details  which  the  defend- 
ant is  more  likely  to  know,  than  the  plaintiff  able  to  furnish.  In 
the  case  of  Beardon  v.  Card  Co.,  50  N.  Y.  Super.  Ct.  514,  some  of 
these  rules  were  recognized  and  applied.  There  the  complaint 
was  made  that  a  card-cutting  machine  belonging  to  the  defend- 
ant was  defective;  and  the  court  refused  to  require  the  plaintiff 
to  point  out  in  what  particular  it  was  defective,  because  the  de- 
fendaut  had  the  means  of  testing  the  machine  by  their  everyday 
experience,  and  finding  out  exactly  what  its  condition  was.  The 
defendant  here  claims  that  it  cannot  test  the  pipes  which  exploded 
and  have  been  destroyed,  and  that,  therefore,  this  case  is  to  be 
distinguished.  Here  the  name  of  the  steamer,  its  precise  location, 
the  position  of  the  deceased  at  the  time  of  the  accident,  the  par- 
ticular room  where  it  occurred,  the  part  of  the  machinery  which 
exploded,  and  the  situation  of  it,  are  not  only  stated,  but  admitted. 
The  defendant's  insistence  that  the  machinery  on  board  the  steam- 
ship St  Paul  is  extensive  and  complicated,  and  the  pipes,  valves, 
and  connections  are  innumerable,  and  related  to  each  other,  is  mis- 
leading, because  here  the  plaintiff  states  that  not  all  the  piping 
and  otiier  machinery  were  insecure  and  defective,  but  only  the 
piping,  and  a  particular  part  of  it,  namely,  the  valve  box,  located 
and  designated  in  a  particular  part  of  the  ship,  was  defective,  un- 
safe, and  insecure.  I  think  the  allegation  is  sufficiently  specific,  and 
that  the  plaintiff  should  not  be  required  to  state  his  evidence,  for 
that  is  really  what  is  asked.  The  plaintiff  alleges  that  the  valve 
box  near  the  athwartship  bulkhead  in  the  engine  room  where  the 
deceased  was  exploded.  This  was  caused  by  the  defendant's  pro- 
viding unsafe  piping  and  other  machinery,  including  the  valve  box. 
The  defendant  need  not  go  through  all  the  complicated  machinery 
of  the  ship,  to  prepare  for  trial.  It  has  only  to  look  at  its  exploded 
valve  box  in  this  particular  room,  and  the  piping  and  machinery 
connected  therewith.  All  that  is  in  its  own  hands.  Why  should 
the  plaintiff,  who  is  an  outsider,  be  required  to  point  out  the  par- 
ticular piping — ^the  particular  machinery — which  was  so  unsafe 
as  to  cause  the  explosion.  It  would  seriously  embarrass  the  plain- 
tiff to  be  put  to  this  test  now,  while  the  charge  is  so  clear  and 
concrete  that  it  cannot  prejudice  the  defendant  to  deny  its  appli- 
cation. 

We  think  the  order  should  be  affirmed,  with  costs. 

BABBETT  and  BUMSEY,  JJ.,  concur. 
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INQRAHAM,  J.  (dissenting).  We  think  thait  the  complaint  is 
80  indefinite  as  to  the  statement  of  the  n^ligence  of  the  defend- 
ant, that  it  is  entitled  to  be  apprised  of  the  particular  defect,  or 
the  particular  portion  of  the  machinery  which  was  defective,  which 
caused  the  Talve  box,  or  the  neck  thereof,  to  explode.  The  plain- 
tiff alleges  that  the  defendant  provided  and  used  unsafe,  defective, 
and  insecure  piping  and  other  machinery.  This  allegation  is  en- 
tirely indefinite  as  to  the  machinery  that  was  unsafe,  defective, 
and  insecure.  If  it  is  intended  to  allege  that  the  valve  box,  or 
the  neck  thereof,  was  defective,  that  would  present  an  issue  as  to 
whether  or  not  the  defendant  was  negligent  in  continuing  to  use 
such  valve  box;  but  the  allegation  is  much  more  comprehensive, 
and  would  apply  to  any  of  the  machinery  upon  the  ship,  as  being 
insecure  and  unsafe,  and  as  having  caused  or  contributed  to  the 
explosion  of  the  valve  box.  If  the  plaintiff  makes  such  a  claim, 
he  should  specify  it,  and  give  the  defendant  an  opportunity  upon 
the  trial  to  meet  "the  charge  as  to  any  soeciflc  part  of  tbe  ma- 
chinery which  was  alleged  to  be  unsafe,  defective,  and  insecure.  I 
think,  to  that  extent,  the  motion  should  have  been  granted,  and  the 
plaintiff  required  to  furnish  a  bill  of  particulars  specifying  the  par- 
ticular part  of  machinery  alleged  to  be  unsafe,  defective,  and  inse- 
cure. The  fact  that  the  defendant  asked  for  a  bill  of  particulars 
prior  to  the  service  of  the  answer,  which  was  then  refused  by 
the  plaintiff's  attorney,  would  not  justify  the  court  in  denying  this 
motion.  The  allegation  as  to  the  defective  machinery  was  upon 
information  and  belief,  and  the  defendant  could  deny  that  allega- 
tion without  requiring  a  specification  of  the  particular  portion  of 
the  machinery  required.  It  does  not  appear  that  the  defendant 
would  have  been  entitled  to  a  bill  of  particulars  before  answer; 
but  for  the  purpose  of  giving  to  the  defendant  notice  of  the  par- 
ticular defect  alleged,  so  as  to  be  able  properly  to  prepare  for  trial, 
a  specification  of  the  particulars  of  the  machinery  alleged  to  be 
unsafe  is  necessary.  I  dissent,  therefore,  from  an  affirmance  of 
this  order. 

VAN  BRUNT,  P.  J.,  concurs. 


(22  App.  DIv.  ;{S0.) 

TOMPKINS  V.  HARTFORD  FIRE  INS.  CO. 

(Supreme  Cionrt,  Appellate  Division,  Second  Department    November  80, 1807.) 

1.  IssoRANCE— Condition  of  Pomct— WArvBB. 

In  April,  18i)5,  defendant  Issued  a  standard  policy  of  Insurance  covering 
plaintlCT's  horses,  oxen,  cows,  young  cattle,  and  sbeep.  The  policy  pro- 
vided that  It  should  be  void  If  the  property  should  become  Incumbered  by 
a  chattel  mortftage,  and  that  no  waiver  of  any  provision  should  exist  or 
be  claimed  unless  written  on  or  attached  to  the  policy.  Subsequently 
plaintiff  prave  a  mortgage  on  cows,  sheep,  and  lambs,  and  soon  thereafter 
notified  defendant's  agent,  and  twice  requested  him  to  see  to  the  policy, 
and  have  It  all  right,  which  he  promised,  but  neglected,  to  do.  Plaintief 
retained  the  policy  all  this  time.  On  November  24,  1896,  a  Are  destroyed 
certain  of  the  animals.     Bdd  that,  even  assuming  that  the  agent  stood 
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In  the  place  of  the  company,  the  facts  constituted  neither  waiver  nor 
estoppel. 
8,  Same— Divisible  Pouct. 

A  "flontliiK  policy"  of  Insurance,  covering  horses,  oxen,  young  cattle, 
and  sheep,  was  Issued  for  the  gross  sum  of  $2,400,  and  provided  for  a 
maximum  valuation,  in  case  of  loss,  for  the  animals  of  each  class  sep- 
arately. It  also  provided  that  it  should  be  entirely  void  if  the  property 
became  mortgaged.  At  the  time  of  a  loss  by  fire,  some,  but  not  all,  of 
the  animals  were  mortgaged.  Beld,  that  the  policy  was  divisible,  and 
that  a  recovery  might  be  had  for  those  destroyed  which  were  not  In  the 
mortgage. 

8.  Same— ExTiNODiSHMBNT  and  Revival  or  Poticr. 

Though  a  floating  or  open  policy  of  fire  insurance  Is  avoided  by  a  mort- 
gage given  in  violation  of  its  terms,  yet  an  extinguishment  of  the  mortgage 
before  a  loss  revives  the  policy. 

Appeal  from  special  term. 

Action  by  Enoch  Tompkins  against  the  Hartford  Fire  Insnrance 
Company.  From  a  judgment  after  trial  without  a  jury,  defendant 
appeals.     Affirmed  on  conditions. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Tbos.  S.  Jones,  for  appellant. 
W.  Farrington,  for  respondent. 

GOODRICH,  P.  J.  The  defendant,  a  Connecticut  corporation,  in 
April,  1895,  issued  a  standard  policy  of  insurance,  coTering  plain- 
tiflTs  horses,  oxen,  young  cattle,  and  sheep,  in  the  town  of  Washing- 
ton, Dutchess  fcounty,  In  the  sum  of  $2,400,  fixing  a  valuation  on 
each  class  of  animals.  A  fire  occurred  on  November  24,  1895,  by 
which  36  cows,  2  horses,  1  bull,  and  1  calf  were  destroyed.  The  com- 
pany defends  on  the  grounds  that  the  policy  was  forfeited  by  the 
giving  of  chattel  mortgages  on  the  property,  and  the  fact  that  a 
waiver  was  not  indorsed  on  or  added  to  the  policy.  The  plaintiff,  in 
October,  1895,  gave  a  mortgage  on  cows  and  sheep,  to  secure  a  debt 
owing  by  him.  No  notice  of  this  was  ^ven  to  the  defendant.  The 
plaintiff  afterwards  gave  another  mortgage  on  cows,  sheep,  and  lambs 
to  the  same  creditor.  This  mortgage  was  given  in  place  of  the  flnrt. 
The  policy  contained  the  following  provisions: 

'"This  entire  tiolicy,  unless  otherwise  provided  by  agreement  Indorsed  here- 
on or  added  hereto,  shall  be  void  •  •  •  if  the  subject  of  Insurance  be 
personal  property,  and  be  or  become  incumbered  by  a  chattel  mortgage." 

"Xo  officer,  agent,  or  other  representative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this  policy  except  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  Indorsed  hereon  or  added  hereto,' 
and,  as  to  such  provisions  and  conditions,  no  officer,  agent,  or  representative 
shall  have  power  or  be  deemed  or  held  to  have  waive  [sic]  such  provisions  or 
eondltions  nnless  such  waiver,  if  any,  shall  be  written  upon  or  attached  here- 
to; nor  shall  any  privilege  or  permission  atTecting  the  Insurance  upon  this 
policy  exist  or  be  claimed  by  the  insured  unless  so  written  or  attached." 

There  was  evidence  that  in  July,  a  few  days  after  the  second  mort- 
gage was  given,  the  plaintiff  saw  Mr.  Thompson,  the  defendant's 
agent,  and  notified  him  of  the  giving  of  the  mortgage,  and  requested 
Mm  to  see  to  the  policy,  and  have  it  all  right ;  the  agent  said  he  would 
do  it,  tooli  from  his  poclcet  a  piece  of  paper,  and  wrote  something  on 
it,  put  it  in  his  pocket,  and  said  he  would  attend  to  it;  that  a  few 
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days  later  the  plaintiff  again  met  the  agent,  and  asked  him  if  he  had 
attended  to  the  matter,  and  the  agent  said  that  he  had  not,  but  wonld 
do  so  right  away, — the  next  day.  During  all  this  time  the  policy 
was  in  the  possession  ol  the  plaintiff.  The  evidence  as  to  the  power 
of  the  agent  Thompson  is  not  very  full,  but  he  appears  to  have  been 
one  of  the  firm  of  R  R.  Thompson  &  Son,  who  countersigned  the 
policy,  which  contained  this  clause: 

"This  policy  shall  not  be  valid  until  countersigned  by  the  duly-anthorlzed 
agent  of  the  company  at  Amenla,  N.  Y.  CJountersIgned  by  R.  R.  Thompson 
&  Son,  Agents." 

R  R  Thompson  died  before  the  trial,  but  his  son  testified  that  the 
firm  was  agent  for  the  defendant  in  soliciting  and  writing  policies 
of  insurance,  made  indorsements  on  the  policies,  received  premiums, 
determined  how  much  insurance  to  take  on  property,  and  that  poli- 
cies were  signed  by  the  company,  with  blanks  for  the  firm  to  sign  or 
countersign  when  used.  Assuming,  therefore,  as  no  point  was  made 
on  the  trial,  that  the  agents  stood  in  the  place  of  the  company,  we 
are  to  decide  whether  the  facts  constituted  either  a  waiver  or  an 
estoppeL 

In  Whited  v.  Insurance  Co.,  76  N.  Y.  415,  the  policy  had  been  issaed 
and  renewed  three  times.  Between  the  second  and  third  renewals 
the  assured  informed  the  agent  that  he  had  sold  the  property,  and  that 
his  interest  was  that  of  a  mortgagee.  The  agent  said  that  he  would 
make  it  all  right,  and  thereupon  gave  the  third  renewal.  The  policy 
provided  that,  if  the  property  should  be  sold  or  the  interest  of  the  as- 
sured become  that  of  a  mortgagee,  then  the  policy  should  become  void. 
No  entry  of  the  fact  was  made  upon  the  policy  by  the  company  or  the 
agent.  The  court  held  that  the  agent  was  the  agent  of  the  company, 
for  whose  acts  it  was  bound,  and  that  there  was  a  valid  waiver  of 
the  conditions  of  the  policy,  and  that  it  remained  in  force  for  another 
term,  insuring  plaintiff's  interest  as  mortgagee.  The  court  (Folg», 
J.,  writing  the  opinion)  said: 

"The  case,  then.  Is  that  of  the  holder  of  a  policy  asking  for  a  renewal  of  It, 
and  making  known  to  the  agent  of  the  Insurer  the  facts  which  have  made,  or 
will  make,  a  breach  of  some  of  the  conditions  in  It,  and  thereuiwn  receiving 
'  from  that  agen-t  a  written  renewal  certificate,  after  payment  and  receipt  of 
the  premium,  and  having  from  him  a  promise  that  he  would  'make  it  all 
right'  The  powers  of  the  agent  were  such  as  that  the  transaction  with  him 
was  the  same  as  if  done  with  the  defendant.  It  is  bound  as  fully  as  if  it 
were  so.     There  was  thus  a  perfect  waiver  of  those  conditions  of  the  policy." 

Bnt  there  is  a  difference  between  the  Whited  Case  and  the  one  at 
bar.  That  was  a  transaction  which  occurred  at  the  time  of  effecting 
the  renewal  of  the  insurance,  and  the  principles  which  would  govern 
the  issuing  of  an  original  policy  control  thr>  renewal.  The  court  held 
that  it  was  settled  by  the  verdict  that  there  was  a  parol  waiver  of 
tbe  condition,  and  a  parol  consent  to  keep  on  foot  the  insurance  of 
the  plaintiff  in  his  new  status  of  mortgagee. 

In  Allen  v.  Insurance  Co.,  125  N.  Y.  6,  25  N.  E.  309,  the  court  held 
that  policies  of  insurance  form  no  exception  to  the  rule  that  parties 
are  bound  by  the  terms  of  their  contracts,  and  that  such  contracts 
will  be  enforced  according  to  the — 
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"Expressed  Intention  and  the  evident  understanding  of  the  parties.  Every 
provision.  In  the  absence  of  fraud  and  of  conditions  immoral  in  the  eye  of 
the  law,  will  be  presumed  to  be  material  to  the  obligations  assumed;  and, 
when  parties  enter  into  contracts  which  depend  for  their  validity  and  en- 
forcement upon  the  fulfillment  of  prescribed  conditions,  they  will  be  held  to 
the  exact  nature  of  tbelr  engagement.  They  are  presumed  to  Intend  the 
consequences  of  their  acts,  and  It  will  afford  no  excuse  to  them  that  they 
mistook  the  law  of  the  case,  or  that,  through  inadvertence,  the  conditions 
and  possible  consequences  were  unnoticed.  •  •  •  The  assent  of  the  plain- 
tiff to  this  provision  is  conclusively  presumed  from  his  acceptance  of  the 
policy.  In  this  respect  he  voluntarily  fettered  himself,  and  submitted  to  the 
defendant's  conditional  acceptance  of  the  risks  proposed." 

The  court  of  appeals  in  many  cases  haa  ^iforced  the  provision  as  to 
forfeitnre  of  similar  pdicies.  In  O'Brien  v.  Insurance  C!o.,  134  N.  Y. 
28,  31  N.  E.  265,  the  breach  resulted  from  the  premises  becoming 
vacant  and  thereafter  being  burned.  The  general  agent  was  duly 
informed  of  the  fact  of  vacancy,  and  was  asked  how  it  would  be  if  the 
bnilding  burned;  and  the  agent  said  that  it  would  be  all  right,  but 
made  no  entiy  in  the  policy.  It  was  held  that  this  was  not  a  waiver; 
that  the  stipulation  as  to  occupancy  was  an  express  warranty,  and, 
not  having  been  performed  ae  waived,  the  policy  was  void. 

In  Moore  v.  Insurance  Co.,  141  N.  Y.  219,  36  N.  E.  191,  a  foreclo- 
sure action  was  commenced,  but  three  days  before  the  day  fixed  for  a 
sale  of  the  premises  the  building  was  burned.  Before  the  com- 
mencement of  the  suit,  the  plaintiffs  informed  the  authorized  agent  of 
the  company  which  had  issued  the  policy  of  their  intention  to  sue,  and 
he  agreed  that  such  proceedings  might  be  commenced  without  injur- 
ing the  plaintiffs'  rights  under  the  policy,  but  no  indorsement  was 
made  upon  the  policy.     The  court  held  as  follows: 

"The  use  of  the  standard  policy  was  compelled  by  legislative  enactment  to 
remedy  existing  evils,  and,  among  others,  to  protect  Insurance  companies 
from  the  perils  of  alleged  parol  waivers  by  their  local  agents.  Every  person 
who  now  enters  into  a  contract  of  insurance  Is  required  to  agree  that  no 
officer  or  agent  or  other  representative  of  the  company  shall  have  power  to 
waive  any  provision  or  condition  of  the  policy,  except  such  aa  by  the  terms 
thereof  may  be  subject  of  agreement  Indorsed  thereon,  and,  as  to  such  pro- 
visions and  conditions,  the  waiver  must  be  written  upon  or  attached  to  the 
policy;  and  he  specially  covenants  that  he  will  not  claim  any  privilege  or 
permission  unless  It  be  In  writing." 

The  policy  was  held  to  be  void. 

In  Walsh  v.  Insurance  C5o.,  73  N.  Y.  5,  a  general  agent  of  the 
defendant  was  notified  of  a  vacancy  in  the  insured  building,  and 
asked  to  consent  thereto,  which  he  did,  and,  upon  being  asked  if 
it  was  necessary  to  have  the  consent  indorsed  on  the  policy,  re- 
plied that  it  was  not,  that  he  had  indorsed  it  upon  his  policy  book, 
and  it  was  all  right.  The  agent  did  enter  the  fact  in  his  policy 
register,  but  made  no  report  to  the  company.  The  court  held  that 
the  evidence  failed  to  show  a  valid  consent  or  waiver  of  the  con- 
dition, as  the  mode  of  giving  consent  was  specified  in  the  policy, 
namely,  an  indorsement  upon  the  policy,  and  the  power  of  the 
agent  was  limited  to  that  method;  that  the  oral  consent  was  an 
act  in  excess  of  the  known  authority  of  the  agent;  and  that  the 
provision   of  the  policy  was  designed   to  protect  the  company 
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against  collusion,  fraud,  and  the  danger  and  uncertainty  of  oral 
testimony.    The  policy  was  held  to  be  Toid. 

In  Messelback  v.  Norman,  122  N.  Y.  578,  26  N.  E.  34,  the  build- 
ing became  vacant,  and  the  defendant's  aeent  was  notified.  He 
said:  "All  right;"  that  he  "would  stop  and  fix  her  policy,  so  that 
it  would  be  all  right,  providing  it  [the  house]  was  vacant."  The 
court  held  that  there  was  no  evidence  that  the  agent  had  power 
to  waive  by  conduct  or  in  any  way  except  as  specified  in  the  policy, 
and  that  was  by  subsequent  indorsement  upon  it.  The  court  held 
that,  the  policy  was  void. 

In  Baumpartel  v.  Insurance  C5o.,  136  N.  Y.  547,  32  N.  E.  990,  a 
standard  policy  was  issued,  and  it  appeared  that  other  insurance 
was  procured  by  the  plaintiff,  who  notified  the  agent  who  had  is- 
sued the  policy.  The  agent  replied:  "All  right;  I  will  attend  to 
it."  It  did  not  appear  that  the  plaintiff  had  the  policy  in  suit 
with  him  at  that  time,  or  that  he  afterwards  applied  to  the  agent 
for  written  consent  to  other  insurance.  It  was  held  that  the  knowl- 
edge of  the  agent  did  not  satisfy  the  condition  of  the  policy;  that 
the  statement  of  the  defendant's  agent  did  not  amount  to  a  waiver 
of  the  condition,  or  authorize  the  application  of  the  doctrine  of 
estoppel;  and  that  the  policy  was  void.  The  court  held,  also,  that 
the  agent  had  power  to  give  consent  only  in  the  manner  prescribed 
by  the  policy;   that — 

"At  most,  the  language  of  the  agent  amounted  to  nothing  more  than  his  per- 
sonal promise  to  do  something  In  the  future,  and  neither  he  nor  the  company 
could  be  held  in  default,  with  respect  to  such  promise,  until  the  plaintiff  had 
presented  the  policy  to  him,  and  requested  him  to  make  the  Indorsement. 
•  »  •  There  was  no  statement  of  an  existing  fact  upon  which  the  plain- 
tiff relied  to  bis  prejudice,  and  which  It  would  be  inequitable  to  x)ermit 
the  other  party  to  dfny.  Grant  that  there  was  a  promise  by  the  agent 
to  make  the  Indorsement  on  the  policy;  still  the  plaintiff  never  presented 
the  policy  to  him.  or  asked  him  to  make  It" 

It  was  admitted  that  the  agent  had  power  to  indorse  the  consent 
on  the  policy,  and  that  the  promise  was  within  the  fair  scope  of 
his  powers;  but  the  court  added  that — 

"The  act  which  was  necessary  to  continue  the  policy  In  force  was  never 
performed,  and  the  conversation  between  the  plaintiff  and  the  agent  Im- 
ported nothing  more  than  an  understanding  that  at  some  future  time  the 
plaintiff  would  produce  the  policy,  and  the  agent  would  make  the  neces- 
sary indorsement.  If  the  plaintiff  understood  by  what  was  said  that  the 
agent  would  at  some  time  seek  him  out,  and  give  the  written  consent  In 
the  manner  required,  the  company  would  not  be  responsible  for  the  n^lect 
of  the  agent  in  that  respect." 

The  policy  was  held  to  be  void. 

In  Baker  v.  Insurance  Co.,  43  N.  Y.  283,  the  court  recognized  the 
doctrine  of  estoppel  as  applicable  to  a  similar  question,  but  held 
that  there  was  no  question  of  estoppel  in  the  case,  as  the  party 
claiming  it  bad  full  knowledge  of  the  facts,  and  that  every  ele- 
ment of  estoppel  was  wanting.  The  court  adopted  with  approval 
the  definition  of  Cowen,  J.,  in  Dezell  v.  Odell,  3  Hill,  215,  219,  that 
estoppel  in  pais  is  an  admission  or  statement  by  one  individual 
intended  to  influence  the  conduct  of  another  with  whom  he  is  deal 
ing,  and  actually  leading  him  into  a  line  of  conduct  which  must  be 
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prejadicial  to  his  interests,  nnlees  the  party  making  the  admission 
or  statement  but  cut  off  from  the  power  of  reitraction. 

In  the  eaae  of  Woodside  Brewing  Co.  v.  Pacific  Fire  Ins.  Co.,  11 
App.  Div.  68,  42  N.  Y.  Supp.  020,  this  court  had  under  consideration 
a  question  upon  a  state  of  facts  involving  a  similar  policy,  where 
the  insured  premises  were  sold  under  a  judgment  in  a  foreclosure 
action,  notice  of  the  existence  of  which  had  been  given  to  the  agent 
of  the  company;  and  the  court  held  the  policy  to  be  avoided. 

We  think  the  present  action  is  not  controlled  by  the  rule  stated 
in  Manchester  v.  Assurance  Co.,  151  N.  Y.  88.  45  N.  E.  381,  upon 
which  the  plaintiff  chiefly  relies.  In  that  case,  one  Strait,  owner 
of  certain  property,  obtained  insurance  thereon,  and  subsequently 
sold  the  property  to  Mrs.  Manchesrter,  and  then  notified  the  general 
agents  of  the  company,  and  requested  them  to  go  to  the  bank  by 
which  the  policy  was  being  held  as  mortgagee,  and  make  the  nec- 
essary indorsement  thereon,  which  they  agi*eed,  but  failed,  to  do. 
The  court  held  that,  as  the  agents  had  authority  to  make  the  prop- 
er indorsements  on  the  policy,  they  had  the  right  to  make  a  pre- 
liminary contract  therefor;  thart  such  a  contract  was  made,  and 
was  based  upon  a  sufficient  consideration;  that  it  was  possible 
that  the  plaintiff  was  prevented  thereby  from  obtaining  other  in- 
surance, by  reason  of  his  reliance  on  the  promise;  and  that  the 
case  fell  within  the  principle  on  which  the  doctrine  of  estopoel  is 
founded;  and  that  the  defendant  was  precluded  from  claiming  a 
forfeiture  on  the  ground  of  the  absence  of  such  indorsement,  or 
from  insisting  that  there  was  a  want  of  consideration. 

The  court,  on  the  evidence,  in  the  case  at  bar,  found  that  the 
plaintiff  notified  the  agent,  who  had  full  power  and  authority  to 
act  for  the  defendant  in  all  matters  concerning  the  policy,  that  he 
had  mortgaged  his  stock,  and  wanted  him  to  do  what  was  neces- 
sary to  keep  the  policy  good;  that  the  agent  promised  and  agreed 
to  do  so,  at  both  the  first  and  second  interview;  that  no  notice 
was  given  by  the  defendant  to  the  plaintiff  that  his  policy  was  not 
good,  or  was  rendered  void  by  the  giving  of  the  mortcaere;  and 
that  the  company  assented  to  the  continuance  of  the  mortgage  and 
the  policy.  The  question  therefore  occurs  whether  the  action  falls 
within  the  principle  of  estoppel  adverted  to  in  Manchester  v.  In- 
surance Co.,  supra.  There  the  policy  was  not  in  the  possession 
or  under  the  control  of  the  assured.  Here  it  was  actually  in  his 
possession.  The  testimony  is  that  the  agent  was  notified  of  the 
mortgage,  and  was  asked  to  "see  to  the  policy,  and  have  it  all 
right.  He  said  he  would  do  it.  He  took  out  a  piece  of  paper,  and 
wrote  something  on  it.  *  *  *  He  put  it  in  his  pocket,  and  said 
he  would  do  it"  Later  the  plaintiff  asked  him  if  he  had  attended 
to  the  matter.  He  said  he  had  not,  but  would  right  away, — the 
next  day.  The  distinction,  however,  between  the  case  just  cited 
and  the  present  one  is  very  clesir.  The  policy  being  in  the  posses- 
sion of  the  plaintiff,  he  knew  that  no  indorsement  was  made  upon 
or  writing  added  or  attached  thereto.  He  knew,  or,  under  the  de- 
cisions cited,  was  bound  to  know,  that  the  power  of  the  agent 
was  limited  to  the  precise  terms  stated  in  the  policy;   that  the 
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prorisions  of  the  policy  as  to  mortgagee  conld  be  waived  only  by 
Buch  indorsement  or  addition;  and  that  no  such  indorsement  or 
addition  was  made.  He  knew  that  the  policy  was  not  asked  for 
by  the  agent,  nor  presented  by  himself  for  alteration.  He  had  no 
right  to  rely  upon  the  promise  of  the  agent,  and  therefore  cannot 
be  said  to  have  done  anything,  or  failed  to  do  anything,  in  the  way 
of  procuring  other  insurance,  or  otherwise,  in  reliance  on  sncb 
promise  of  the  aeent.  The  doctrine  of  estoppel,  therefore,  cannot 
be  invoked  by  him  in  the  present  action. 

The  policy,  however,  was  divisible.  It  was  issued  for  the  gross 
sum  of  |2,400,  and  contained  the  clause: 

"In  case  of  loss,  no  horse  to  be  valued  to  exceed  $150,  no  ox  to  be  valued 
to  exceed  $T0,  and  no  cow  to  be  valued  to  exceed  $50,  and  no  one  of  young 
cattle  to  exceed  $25,  and  no  sheep  to  exceed  $5." 

It  is  evident  that  it  was  within  the  intention  of  the  parties  that 
each  class  of  animals  and  each  animal  of  each  class  was  to  have  a 
value  beyond  which  the  company  should  not  be  liable.  As  a  policy 
is.  in  case  of  doubt,  to  be  moat  strongly  construed  against  the  in- 
surer (McMaster  v.  Insurance  C5o.,  55  N.  Y.  222),  the  protection 
which,  by  the  terms  of  the  policy,  it  provided  for  itself,  may,  after 
a  loss,  be  invoked  for  the  benefit  of  the  assured.  It  can  hardly  be 
supposed  that  it  was  the  intention  of  the  parties  that  the  policy 
should  cover  only  the  animals  on  the  premises  at  the  date  of  the 
policy.  The  insured  might  sell  stock  on  hand,  and  purchase  new. 
The  policy  was  to  cover  such  new  stock  as  a  substitute  for  the  old. 
In  other  words,  it  was  what  is  termed  a  "floating  policy,"  in  Cole- 
man V.  Insurance  Oo.,  3  App.  Div.  65,  88  N.  Y.  Supp.  986.  In 
Merrill  v.  Insurance  Co.,  73  N.  Y.  452,  the  insurance  was  held  to  be 
severable,  as  there  were  several  classes  of  personal  property,  with 
a  stated  amount  insured  on  each  class.  The  court  held  that  a 
breach  of  the  policy  on  one  class  did  not  affect  it  as  to  the  other. 
A  similar  result  was  reached  in  Coleman  v.  Insurance  Co.,  supra. 

The  first  mortgage  covered  50  cows  and  100  sheep.  The  second 
covered  100  sheep.  70  lambs,  and  60  cows.  Between  the  time  of 
giving  the  second  mortgas'e  and  the  fire,  the  plaintiff  sold  10  or 
12  cows.  There  were  burned  11  cows,  worth  ?50  each;  2  horses, 
worth  fl50  each;  a  bull,  worth  |30;  and  a  calf,  worth  $3.  In 
other  words,  there  were  no  cows,  horses,  young  cattle,  or  sheep  in 
the  second  mortgage,  and  all  of  these  that  were  burned  were  the 
"subject  of  insurance,"  and  were  insured  at  the  time  of  the  fire. 
The  value  of  them  was  $883,  and  this  amount  the  plaintiff  is  en- 
titled to  recover. 

The  defendant  contends  that  the  policy  was  voided  by  the  giv- 
ing of  the  first  mortgage.  The  court  below  found,  and  we  have 
held,  that  the  second  mortgage  extinguished  the  first.  Even  if  the 
policy  would  have  been  void  and  inoperative  during  the  life  of  the 
first  mortgage,  it  revived  on  the  death  of  that  mortgage.  This 
principle  is  well  settled  in  the  analogous  case  of  a  marine  policy, 
which  contains  a  limit  of  the  waters  within  which  tlie  vessel  is 
insured.  If  the  vessel  leaves  the  limited  waters,  and  is  lost,  the 
insurer  is  not  liable,  but  the  liability  reattaches  on  the  return  of 
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the  Teasel  to  the  limits.  Hennessey  v.  Insurance  Co.,  28  Han,  98. 
So  here,  although  the  policy  was  suspended  daring  the  existence 
of  the  first  mortgage,  it  was  revived  when  that  mortgage  ceased  t» 
exist,  by  the.  substitution  of  the  second  mortgage.  It  follows  that, 
the  policy  being  divisible  or  severable,  the  plaintifC  is  entitled  to 
recover  the  sum  of  f883. 

Judgment  reversed,  unless  the  plaintiff  stipulates  to  reduce  the' 
verdict  to  the  sum  named,  and  extra  allowance  proportionately; 
and,  if  be  so  stipulates,  the  judgment,  aa  modified,  is  affirmed,  with' 
out  costs  of  this  appeal.    AH  concur. 


i22  Misc.  Kep.  323.) 

WOLF  V.  DI  LORENZO  et  aL 

(Supreme  Court,  Appellate  Term.    January  17,  1896.) 

1.  Action  for  Prick — Etidbncb. 

Where  a  vender  of  goods,  under  a  written  contract  of  conditional  sale, 
draws  up  and  delivers  to  tlie  vendee  at  the  same  time  a  memorandum  of 
the  transaction,  constituting  a  substantial,  but  not  exact,  duplicate  of  the 
written  agreement,  it  Is  admissible  in  evidence  on  behalf  of  the  vendee, 
In  an  action  against  him  to  recover  the  agreed  price,  as  a  part  of  the  res- 
gestse. 

t.   Ck>MDITIONAI.  SaLB— MoDirrCATION. 

Where  goods  which  have  been  sold  conditionally  are  destroyed  by  Are 
before  title  has  passed  to  the  vendee,  the  parties  cannot  then,  by  a  new 
agreement,  change  the  transaction  Into  an  absolute  sale,  aa  there  was  then 
no  subject  of  sale. 
&  BiM.8  OP  Costs— Separats  Dbfendahtb. 

Successful  defendants,  who  have  Interposed  separate  answers  and  have 
■eparately  appeared,  may  insist  that  their  several  bills  of  costs  be  taxed 
by  the  clerk,  as  of  course;  and  the  plaintlCt,  if  contesting  the  taxation, 
must  sustain  the  burden  of  showing  that  the  defendants'  Interests  were 
Identical,  and  that  the  severance  was  collusive. 

4.   APfEALABLE   ORDER — RETAXATION  OF   COSTS. 

Where  a  motion  In  the  city  court  for  retaxatlon  of  costs  proceeds  upon 
a  question  of  fact,  calling  for  the  exercise  of  discretion  by  the  court  below, 
tlie  resulting  order  is  not  appealable  to  the  appellate  term  of  the  supreme 
Gonrt 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Pauline  Wolf  against  Gregorio  Di  Lorenzo  and  Johanna 
Di  Lorenzo.  From  the  judgment  of  the  general  term  (47  N.  Y.  Supp. 
719),  afiirming  a  judgment  on  a  verdict  in  plaintiff's  favor  on  the 
second  cause  of  action  alleged,  after  dismissal  of  the  complaint  as  t» 
the  first  cause  of  action,  and  from  the  affirmance  of  an  order  denying 
plaintiff's  motion  for  retaxation  of  costs,  she  appeals.  Affirmed  on 
first  appeal     Second  appeal  dismissed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

George  W.  Glaze,  for  appellant. 

Leopold  Leo,  for  resp<mdent  Gregorio  Di  Lorenzo. 

John  L.  N.  Hunt,  for  respondent  Johanna  Di  Lorenzo. 

BISCHOFP,  J.  The  plaintiff,  a  dealer  In  household  furniture, 
■old  certain  such  articles  to  the  defendants  under  a  conditional  agree- 
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ment  of  sale,  expressed  as  a  contract  of  rental,  but  looking  to  the 
final  passing  of  title  to  the  purchasers,  upon  their  duly  making  pay- 
ment of  an  agreed  sum  in  stated  installments.  For  a  first  cause  ot 
action,  the  complaint  set  forth  the  delivery  under  this  agreement, 
but  DO  default  of  the  agreed  payments  was  alleged ;  and  the  demand 
for  judgment  was  based  solely  upon  allegations  of  a  modification  of 
the  contract,  whereby  the  goods  were  sold  to  the  defendants  abso- 
lutely, and  of  their  failure  to  pay  the  price  agreed  upon  on  such  sale. 
The  right  of  the  plaintiff  to  recover  upon  the  second  cause  of  action, 
for  the  purchase  price  of  another  and  distinct  bill  of  goods,  sold  to 
the  defendants  unconditionally,  was  conceded  at  the  trial,  except  with 
regard  to  an  item  of  f  17.50,  representing  the  price  of  certain  rolls  of 
matting,  which  were  claimed  by  the  defendants  to  have  been  pur- 
chased under  the  first,  or  conditional,  contract,  and  so  not  properly  the 
subject  of  recovery  upon  the  second  cause  of  action.  Since  the  com- 
plaint was  dismissed,  as  to  the  first  cause  of  action,  for  failure  of 
proof,  the  only  question  remaining  for  the  jury  was  whether  or  not 
this  iitem  of  |17.50  was  for  goods  purchased  in  the  course  of  the  sec- 
ond transaction ;  and  they  have  found  that  it  was  not,  but  upon  evi- 
dence the  admissibility  of  which  is  a^ttacked  by  the  appellant.  To 
support  their  claim  that  the  item  in  question  was  included  among 
the  goods  sold  under  the  conditional  agreement,  and  so  not  aj)plicable 
to  the  second  cause  of  action,  the  defendants  offered  in  evidence  a 
paper  framed  substantially  as  a  duplicate  of  that  agreement,  but 
unsigned,  and  containing  a  schedule  of  the  goods  referred  to  in  the 
body  of  the  paper  as  the  subject  of  the  transaction.  In  this  schedule 
appeared  the  item  of  J17.50  for  matting,  which  item  did  not  appear 
in  the  schedule  annexed  to  the  executed  agreement  which  remained  in 
the  plaintifTs  hands ;  but  it  was  admitted  that  the  paper  produced  by 
the  defendants  had  been  prepared  by  the  plaintiff,  and  given  to  them 
by  her,  upon  their  request  for  a  memorandum  of  the  articles  covered 
by  the  agreement.  The  objection  to  the  reception  of  this  paper  in 
evidence,  upon  the  ground  that  it  tended  to  vary  the  written  contract, 
was  not  well  taken.  The  paper,  having  been  drawn  up  by  the  plain- 
tiff, and  purporting  to  be  a  memorandum  of  the  written  agreement 
bearing  the  same  date,  was,  under  the  circumstances,  admissible  as  a 
part  of  the  res  gestae.  Eager  v.  Crawford,  76  N.  Y.  97.  And  from 
the  defendants'  further  evidence,  received  without  objection,  it  ap- 
peared that  the  item  in  dispute  was  in  fact  the  subject  of  the  condi- 
tional sale. 

The  remaining  point  raised  by  the  appellant  has  to  do  with  the 
propriety  of  the  dismissal  of  the  complaint  as  to  the  first  cause  of 
action;  but  we  think,  as  to  this,  that  there  was  a  total  failure  of 
proof  of  the  allegations,  and  that  the  ruling  was  correct.  As  alleged, 
so  far,  the  action  was  for  the  full  purchase  price  of  the  goods  delivered 
under  the  conditional  agreement,  the  demand  being  based  upon  a 
subsequent  sale  of  those  goods,  absolutely;  but,  from  the  only  evi- 
dence given  in  support  of  the  defendants'  promise  to  pay  the  full  price 
ds  upon  a  sale,  it  appeared  that  this  promise  was  made,  and  the  sale, 
in  form,  concluded,  at  a  time  when,  within  the  full  understanding  of 
all  the  parties,  the  goods  had  been  totally  destroyed  by  fire.    Htoice 
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there  was  no  subject  of  sale,  and  no  possibility  that  the  minds  of  lie 
parties  had  met  upon  a  sale.  The  conditional  agreement  contained 
a  clause  giving  a  right  to  the  plaintiff,  in  case  of  default,  to  remove 
tlie  goods,  and  to  "collect  all  reasonable  charges  for  the  use  thereof, 
and  expense  of  removal,  and  injuries  thereto";  and,  according  to  the 
plaintiff's  evidence,  It  appears  that  the  defendants  conceded  or  as- 
sumed that  they  were  liable  for  the  value  of  the  property,  as  destroyed 
by  fire  when  in  their  possesion,  since,  after  the  Are,  the  defendant 
Gregorio  Di  Lorenzo  approached  the  plaintiff's  agent  upon  the  subject, 
and,  apparently  recognizing  the  indebtedness,  assented  to  the  plain- 
tifTs  proposal  that  an  absolute  bill  of  sale  be  taken  by  the  defendants, 
and  payment  made  as  soon  as  their  circumstances  rendered  it  possible. 
Whether  or  not  there  was  a  promise  to  pay  for  the  goods  destroyed, 
enforceable  by  the  plaintiff,  is  not  a  question  which  is  now  presented; 
but,  assuming  that  there  was  a  possible  ground  of  recovery,  that 
ground  was  not  the  subject  of  this  action,  which  proceeded  solely 
upon  a  sale,  and  no  consent  to  litigate  a  cause  of  action  other  than 
that  pleaded  could  be  inferred  from  the  defendants'  failure  to  object  to 
the  admission  of  the  evidence  of  this  promise,  since  such  evidence  was 
relevant  to  the  issue  of  the  alleged  sale. 

The  questions  above  considered  cover  the  points  raised  by  the 
appellant,  so  far  as  the  matters  in  argument  are  presented  by  objec- 
tions and  exceptions  duly  taken  at  the  trial;  and  we  conclude  that  the 
judgment  should  be  afSrmed,  with  costs. 

By  appeal  from  the  aflBrmance  of  an  order  denying  a  motion  for  a 
retaxation  of  costs,  the  appellant  seeks  to  present  to  this  court  the 
question  whether  these  defendants,  separately  answering,  and  appear- 
ing by  sepamte  attorneys,  were  properly  permitted  to  tax  separate 
bills  of  costs;  there  being  no  dispute  that  the  defendants  became  en- 
titled to  costs,  generally,  because  of  the  plaintiff's  failure  to  recover 
|50  in  the  action.  It  is  said  that  the  separate  appearance  was  coHu- 
sive,  and  was  merely  for  the  purpose  of  enabling  the  defendants  to  tax 
more  than  one  biU ;  but  the  matter  is  not  one  which  may  be  addressed 
to  the  consideration  of  this  court.  Successful  defendants,  who  have 
interposed  separate  answers  and  have  separately  appeared,  may  in- 
sist that  their  several  bills  of  costs  be  taxed  by  the  clerk,  as  of  course; 
and  the  plaintiff,  if  contesting  the  taxation,  must  sustain  the  burden 
of  showing  that  the  defendants'  interests  were  identical,  and  that  the 
severance  was  collusive.  Railroad  Co.  v.  Burkard,  40  Hun,  625,  Ac- 
cordingly, the  motion  for  retaxation  proceeded  upon  a  question  of  fact, 
calling  for  the  exercise  of  discretion  by  the  court  below,  and  the  result- 
ing order  is  not  appealable  to  the  appellate  term.  Kreizer  v.  Allaire, 
Hi  Misc.  Rep.  6,  37  N.  Y.  Supp.  687.  Appeal  from  order  dismissed, 
with  costs.  All  concur. 
49  N.Y.S,— 13 
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FURMAN  y.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Conrt,  AppeUaJ»j  DlTlslon,  Second  Department.     January  18.  1898.) 

Dahaqes — Personal  Injuries 

In  an  action  to  recover  damages  for  injuries  resulting  from  defendant's 
negligence,  it  appeared  that  at  tlie  time  of  the  accident  plaintiff  was  56 
years  old,  and  had  been  engaged  on  and  off  for  30  years  in  the  produce 
commission  business,  making  from  $1,200  to  $1,500  a  year.  The  business 
occupied  only  half  the  year,  and  he  was  temporarily  acting  as  a  conductor 
for  defendant,  "simply  to  fill  up  the  winter  months,"  and  for  such  work 
received  $2  a  day.  His  leg  was  broken  In  four  places;  he  was  confined 
to  his  bed  for  three  months;  and  the  Injuries  sustained  practically  derived 
him  permanently  of  the  power  to  earn  a  living.  HM,  that  a  verdict  In  his 
favor  for  $9,000  was  not  excessive. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Robert  H.  Furman  against  the  Brooklyn  Heights  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Charles  A.  Oollin,  for  appellant. 
Clharles  J.  Patterson,  for  respondent. 

WILLARD  BARTLETT,  J.  The  only  ground  upon  which  we  are 
asked  to  reverse  the  judgment  in  this  case  is  that  the  amount  of 
the  verdict  (|9,000)  is  excessive.  I  have  carefully  read  all  the  evi- 
dence bearing  upon  the  character  and  extent  of  the  injuries  suf- 
fered by  the  plaintiff.  He  is  a  man  who  was  56  years  old  in  May, 
1895,  when  the  accident  occurred.  He  had  then  been  employed  a 
little  more  than  three  months  as  a  conductor  in  the  service  of  the 
defendant  corporation,  from  which  he  received  f2  a  day.  Prior  to 
that  time  he  had  been  engaged  in  the  produce  business  at  Wash- 
ington Market,  buying  and  selling  vegetables  on  commission,  be- 
tween June  and  November,  "off  and  on  for  thirty  years."  He  thus 
earned  f  1,200  in  1894,  and  between  f  1,200  and  |1,500  in  the  year 
previous.  He  resorted  to  other  occupations  in  the  winter,  as  he 
could  not  carry  on  his  kind  of  marketing  at  that  season.  When  he 
became  a  conductor  for  the  defendant,  it  was  "simply  to  fill  up  the 
winter  months,"  and  not  with  any  intention  of  going  permanently 
into  the  railroad  business. 

The  principal  injury  was  the  fracture  of  the  plaintiff's  right  leg. 
which  was  broken  between  the  knee  and  the  ankle  in  four  places. 
There  were  three  breaks  in  the  tibia,  or  main  bone,  of  the  leg,  and 
there  was  one  in  the  smaller  bone.  The  plaintiff  was  confined  to 
his  bed  three  months,  and  he  says  it  was  five  months  before  he 
could  go  anywhere.  At  the  time  of  the  trial,  he  was  able  to  get 
along  with  one  crutch  and  a  cane,  but  swore  that  he  had  pain  all 
the  time.  In  the  union  of  the  bone  at  the  place  of  one  fracture, 
there  was  a  slight  overlapping,  which  has  made  the  leg  a  little- 
short.  The  plaintiff's  physician  testified  that  the  leg  was  weak; 
that  the  muscles  have  atrophied,  so  that  the  man  is  apparently- 
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nnable  to  put  his  heel  firmly  upon  the  ground,  and  support  his 
weight  upon  the  foot;  and  that  he  regarded  this  condition  as  a 
permanent  one.  The  plaintiff  himself  testified  that  he  had  not  been 
able  to  do  any  work  at  all  since  the  collision  in  which  his  leg  was 
crushed;  and  the  proof  on  this  branch  of  the  case  impresses  me 
with  the  idea  that  the  injuries  sustained  by  the  plaintiff  have  prac- 
tically deprived  him  of  the  power  to  earn  a  living.  In  view  of 
what  the  evidence  permitted  the  jury  to  find  as  to  his  earning  capac- 
ity before  the  accident,  the  permanent  character  of  the  injury,  and 
the  pain  which  the  plaintiff  has  suffered,  and  seems  likely  to  con- 
tinue to  suffer,  I  am  not  prepared  to  hold  that  the  verdict  was  too 
large.  The  testimony  of  the  plaintiff's  physician  may  be  accepted 
without  hesitation,  as  the  defendant  called  no  medical  expert  in 
opposition. 
I  think  we  should  afQrm  the  judgment.    All  concur. 


(25  App.  DlT.  140.) 

JACKSON  et  aL  v.  MURKAT. 

(Snpreme  Court,  Appellate  Division,  Second  Department    January  21,  1898.) 

Violation  ok  Injunction— Contempt. 

A  Judgment  debtor  had  a  deposit  in  a  savings  banit,  in  her  own  name, 
'^  trust"  for  her  daughter.  Held,  that  her  act  in  drawing  out  and  trans- 
ferring this  money,  after  service  upon  her  of  an  injunction  order  in  sup- 
plementary proceedings,  constituted  contempt  of  court,  irrespective  of 
whether  the  equitable  title  to  the  money  was  in  the  alleged  beneficiary  or 
not 

Appeal  from  city  court  of  Yonkers. 

Action  by  Edwin  M.  Jackson  anid  Bobert  G.  Jackson  against 
Catherine  Murray.  From  an  order  adjudging  defendant  guilty  of 
contempt  in  violating  an  injunction  order  issued  in  supplementary 
proceedings,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Adrian  M.  Potter,  for  appellant 
F.  X.  Donoghne,  for  respondents. 

HATCH,  J.  The  defendant  has  been  adjudged  guilty  of  con- 
tempt for  causing  to  be  drawn  out  a  sum  of  money,  which  was  de- 
posited in  the  People's  Savings  Bank  of  Yonkers,  after  the  service 
uppn  her  of  the  injunction  order  herein.  The  money  was  deposited 
in  the  bank  in  the  name  of  "Catherine  Murray,  in  trust  for  Julia 
Murray."  It  may  be  true  that  the  equitable  title  to  the  money 
was  in  the  cestui  que  true.  Cunningham  v.  Davenport,  147  N.  Y. 
43,  41  N.  E.  412.  It  is  equally  true  that  a  court  would  be  author- 
ized to  find,  upon  the  evidence,  in  a  proper  action,  that  the  money 
was  in  fact  the  property  of  Catherine  Murray.  But,  however  this 
may  be,  she  was  invested  with  the  legal  title  to  the  money  when 
the  order  was  served,  and  when  the  same  was  drawn  out.  Her  act 
in  transferring  the  fund  was,  therefore,  a  violation  of  the  order. 
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within  the  authority  of  People  v.  Kingsland,  ^42  N.  Y.  325,  and 
authorized  the  order  which  was  made. 

The  order  Bboald  be  affirmed,  with  |10  costs  and  disbursements. 
All  coucur. 


(25  Ai»p.  Div.  no.) 

FITZMAHONT  v.  CAULFIELD  et  aL 

(Supreme  Conrt,  Appellate  DMslon,  Second  Department    Jannaiy  21,  189S.) 

MuKTOAaE — Presdmptioit  of  Payment. 

The  fact  that  a  bond  and  mortgage,  fonnd  among  the  papers  of  the  mort- 
gagee after  bis  death,  are  surrendered  to  the  mortpsgor  by  a  person  who. 
though  thereafter  appointed  administrator,  has  at  the  time  of  the  surren- 
der no  authority  rendering  his  acts  or  admissions  binding  on  the  estate, 
does  not  weaken  the  presumption,  raised  by  the  mortgagee's  possession  of 
the  papers,  that  they  were  still  valid  and  unpaid. 

Appeal  from  special  term. 

Action  by  Marie  J.  Fitzmahony,  administratrix  of  Michael  J. 
Cody,  deceased,  against  George  Caulfield  and  Ellen  P.  Caulfield. 
From  a  judgment  for  defendants  in  an  action  to  foreclose  a  mort- 
gage, plaintiff  appeals.    Reversed. 

Argued  before  GOODRICH.  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWAKD,  JJ. 

George  Piuck,  for  appellant. 

W.  Popham  Piatt,  for  respondents. 

GOODEICH,  P.  J.  The  action  is  to  foreclose  a  mortgage  of  fSOO, 
dated  February  6,  1879,  and  executed  by  the  defendants  to  Michael 
J.  Cody,  who  died,  intestate,  April  10,  1883.  Letters  of  adminis- 
tration were  issued  to  the  plaintiff  on  July  25, 1883.  Mrs.  Cody  sub- 
sequently married.  The  answer  alleges  payment  during  Cody's 
lifetime.  There  have  been  two  trials  before  the  same  justice,  both 
resulting  in  judgments  for  the  defendants.  From  the  first  judg- 
ment an  appeal  was  taken  to  the  general  term,  which  reversed  the 
judgment,  on  the  ground,  among  others,  that  it  did  not  appear  that 
the  plaintiff  had  been  apnointed  administratrix  at  the  time  when 
she  surrendered  the  bond  and  mortgage  to  the  defendant,  and  that 
she  was  a  mere  meddler  with  the  assets  of  the  deceased,  and  that 
her  admissions  made  at  that  time  were  inadmissible  as  evidence. 
87  Hun,  66.  33  N.  Y.  Snpp.  876. 

Mrs.  Fitzmahony  testified  that  she  first  saw  the  bond  and  mort- 
gage in  a  tin  box  of  her  then  detteased  husband;  that  Caulfield 
came  to  her  house,  and  told  her  that  the  mortgage  was  paid;  and 
that  she  handed  him  the  bond  and  mortgage,  not  knowing  their 
ralue;  but  that  she  did  not  find  any  memoranda  or  other  evi- 
dence that  the  mortgage  had  been  paid;  and  that  no  interest  was 
ever  paid  her.  The  defendant  George  Caulfield  testified  that  a  few 
weeks  after  Cody  died,  and  again  two  or  three  weeks  after  that, 
he  had  conversations  with  the  plaintiff;  that  the  first  interview- 
was  at  Caulfleld's  house,  the  second  at  the  plaintiff's  house;  that 
at  the  first  interview  the  plaintiff  admitted  that  the  mortgage  had 
been  paid,  and  gave  him  the  papers;  that  after  her  second  mar- 
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riage,  in  1885,  he  again  saw  her,  and  presented  to  her  a  aatisfaction 
piece  for  her  execution,  spoke  to  her  of  her  admiseion  at  a  previous 
interview  that  the  mortgage  was  paid,  but  she  refused  to  sign  the 
satisfaction  piece  without  the  approval  of  her  lawyer;  that  at  the 
first  or  second  interview  she  admitted  that  she  had  found  among 
her  husband's  papers  a  memorandum  that  the  mortgage  was  paid. 
This  admission  was  confirmed  by  the  testimony  of  Mrs.  Caulfield, 
who  was  present  at  a  third  interview,  after  the  plaintiff's  marriage; 
and  Mrs.  Caulfield  says  that  Mrs.  Fitzmahony  admitted  that  she 
found  such  a  n)£morandnm.  When  the  plaintiff  was  first  being  ex- 
amined as  a  witness  to  establish  her  case,  she  was  asked  on  exam- 
ination if  Mr.  Caulfield  had  not  told  her  that,  if  she  looked  among 
her  husband's  papers,  she  would  find  that  the  bond  and  mortgage 
had  been  paid,  and  she  replied:  "I  don't  remember.  That  is  12 
years  ago.  If  he  did,  I  found  nothing.  Probably  be  did,  but  I 
don't  remember  his  asking  me.  If  he  did,  I  found  nothing.  I  don't 
remember  whether  he  said  it  or  not."  On  being  recalled,  she  said : 
"He  asked  me  to  look  for  proof,  and  I  found  noithing,  and  they  could 
not  say  that  I  found  anytiung;  for  I  will  swear  that  I  never  found 
anything."  She  also  said  that  she  never  did  find  any  such  memoran- 
dum among  her  husband's  papers. 

There  was  thus  presented  to  the  learned  jusitice  at  special  term 
a  conflict  of  evidence  as  to  the  admission  by  the  plaintiff  that  the 
mortgage  had  been  paid,  and  that  she  had  found  written  evidence 
of  that  fact;  and  the  learned  justice,  after  seeing  the  witnesses, 
having  found  this  question  in  favor  of  the  defendants,  we  should 
hesitate  to  differ  with  his  conclusions  except  for  certain  reasons. 
The  possession  of  the  bond  and  mortgage  by  the  plaintiffs  husband 
ron«titated  evidence  that  it  was  valid  and  unpaid.  Their  surren- 
der by  the  plaintiff  before  she  became  administratrix  proves  nothing 
to  the  contrary,  as  she  was  not  then  clothed  with  any  authority 
which  rendered  her  acts  or  admissions  binding  upon  an  estate  in 
which  a  minor  child  of  the  deceased  was  intwested.  Such  was  the 
opinion  of  the  general  term  in  the  first  appeal.  In  addition  to  this, 
the  record  contains  a  reason  assigned  by  the  learned  justice  for  his 
decision, — that  the  former  judgment  was  reversed  by  the  general 
term  because  it  did  not  appear  that  the  plaintiff  had  been  ap- 
pointed administratrix  when  she  surrendered  the  bond  and  mort- 
gage, and  that  this  difficulty  had  been  removed  by  the  evidence 
on  the  present  trial  that  she  was  such  administratrix  at  that  time. 
I  do  not  find  any  such  evidence.  The  bond  and  mortgage  were  sur- 
rtiodered,  at  the  furthest,  within  5  or  6  weeks  after  the  death  of 
Codj;  and  the  plaintiff  was  not  appointed  administratrix  until  July 
23d,  some  3^  months  after  such  death.  The  same  facts  in  that  re- 
spect were  proven  at  the  first  trial. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the 
er^it.    All  concur. 
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^         pp.  "  ->     "".;  SMITH  T.  HICKET. 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department     January  21,  1898.) 

PBOCR88 — Evidence  of  Serticb. 

Upon  a  motion  to  vacate  a  Judgment  of  foreclosure  and  sale,  on  the  ground 
that  there  had  been  no  personal  service  of  the  summons,  a  referee  was  ap- 
pointed to  take  testimony  and  report.  The  process  server  was  carefully 
examined  and  cross-examined  before  him,  and  defendant's  counsel  waa  re- 
quested to  call  defendant  as  a  witness,  and  declined  to  do  so.  It  appeared 
from  an  affidavit  of  defendant  that  she  left  the  state  before  the  first  hear- 
ing before  the  referee,  and  that  her  counsel  did  not  know  where  she  was 
until  July  13th.  The  referee's  report,  however,  was  not  dated  and  filed 
until  July  24th,  but  no  application  was  made  to  open  the  hearing  and 
take  defendant's  testimony.  Held,  that  the  facta  warranted  the  finding 
that  she  was  served  with  process. 

Appeal  from  special  term. 

Action  by  John  Smith,  Jr.,  af^ainst  Margaret  Hickey.  From  an 
order  denying  a  motion  to  vacate  a  judgment  of  foreclosure  and  sale, 
defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  C3ULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Albert  Day,  for  appellant. 

Thomas  F.  Keating,  for  respondent 


GOODRICH,  P.  J.     The  aetion  was  to  foreclose  a  mortgage  made 
by  the  defendant,  Margaret  Hickey,  and  after  judgment  a  motion  was 
j  made  at  special  term  to  set  aside  the  judgment,  on  the  ground  that 

:  there  had  been  no  personal  service  of  the  summons  on  said  defendant. 

The  court  appointed  a  referee  "to  take  testimony,  and  ascertain  wheth- 
er the  summons  and  complaint  in  the  above-entitled  action  was  served 
upon  the  defendant,  Margaret  Hickey,  in  the  above-entitled  action,  on 
April  24,  1897,  and  report  to  this  court  with  all  convenient  speed." 
There  were  several  hearings  before  the  referee,  where  Mrs.  Dehong, 
the  person  employed  to  serve  the  process,  and  whose  aiBdavit  of  service 
J  is  annexed  to  the  judgment  roll,  was  examined  and  carefully  cross-ex- 

amined. Other  witnesses  were  examined  by  the  defendant,  to  con- 
tradict and  impeach  her.  The  defendant's  counsel  was  requested 
to  call  Mrs.  Hickey  as  a  witness,  and  declined  to  do  so.  The  referee 
reported  that  the  summons  and  complaint  were  served  on  Mrs. 
Hickey  on  the  day  named.  The  court  made  an  order  confirming  the 
referee's  report  and  denying  the  motion  to  vacate  the  judgment. 

After  carefully  examining  the  evidence  taken  before  the  referee, 
we  cannot  do  otherwise  than  affirm  the  order  confirming  the  rejjort 
of  the  referee  and  denying  the  motion  to  vacate  the  judgment.  The 
failure  of  Mrs.  Hickey  to  appear  for  examination  before  the  referee, 
of  itself,  would  afford  strong  presumption  against  her  contention 
that  she  was  never  personally  served  with  the  summons;  but  when 
this  fact  is  coupled  with  a  refusal  of  her  counsel  to  produce  her,  the 
presumption  ripens  into  an  almost  conclusive  deduction  that  her  con- 
tention is  unfounded.  Nor  is  this  cured  by  the  statement,  contained 
in  Mrs.  Hickey's  affidavit  used  to  oppose  the  motion  for  confirmation, 
in  which  she  states  that  she  went  to  Connecticut  before  the  first  hear- 
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ing  before  the  referee,  on  account  of  ill  health,  and  that  her  attorney 
did  not  know  where  she  was  until  she  informed  him  by  a  letter  dated 
July  12th  and  received  by  him  on  July  IS^th.  The  referee's  report 
was  dated  and  filed  July  24th,  and  there  was  an  interval  of  nearly  two 
weeks  during  which  an  application  could  have  been  made  to  the 
referee  to  open  the  hearing  and  take  tiie  defendant's  testimony;  but 
no  such  application  was  made.  Under  these  conditions,  the  court 
and  refo-ee  were  justified  in  the  finding  that  she  was  served  with 
the  process;  and  we  agree  with  their  conclusions. 

The  order  should  be  affirmed,  with  ^10  costs  and  disbursements. 
All  concur. 


(i".  App.  DlT.  150.) 

BANIGAN  V.  VILLAGE  OF  NYACK  et  al. 

(Sopreme  Court,  Appellate  Division,  Second  Department    January  18.  1898.) 

Plbadinu — Amendment — Dismissal. 

The  principle  that  where,  at  the  trial  of  an  action,  it  appears  that,  when 
It  was  Instltated,  no  cause  of  action  existed,  the  complaint  must  be  dis- 
missed, is  not  rendered  Inapplicable  by  the  fact  that  the  court  had  In  fact 
permitted  an  amendment  of  the  complaint  so  as  to  allege  another  cause 
of  action  arising  after  the  action  was  Instituted,  and  that  defendant  had 
accepted  the  terms  Imposed  upon  plaintiff  by  the  order  granting  the  per^ 
mission. 

Appeal  from  special  term. 

Action  by  William  P.  Banigan,  as  receiver  of  the  property  of 
Timothy  D.  Lynch  in  supplemental  proceedings,  against  the  village  of 
Kyack  and  others.  From  a  judgment  dismissing  the  complaint  on 
the  merits,  plaintiff  appeals.     Modified. 

Argued  before  CULLEN,  BAETLETT,  HATCH,  and  WOOD- 
WARD, JJ. 

Richard  S.  Harvey,  for  appellant. 
Geoi^e  A.  Wyre,  for  respondents. 

CULLEN,  J.  This  action  was  instituted  on  December  31,  1895. 
It  was  brought  by  the  plaintiff,  as  receiver  of  the  defendant  Lynch, 
appointed  in  supplementary  proceedings  taken  against  that  defend- 
ant to  collect  the  amount  due  to  Lynch  from  the  village  of  Nyack  on 
a  contract  for  the  performance  of  certain  work.  The  defendant 
Demarest  was  one  of  the  trustees  of  the  village,  and  had  advanced 
money  to  Lynch  to  enable  him  to  carry  out  his  contract.  When  the 
contract  was  performed.  Lynch  assigned  his  claim  against  the  village 
to  Demarest  The  assignment  was  made  to  Demarest  before  the 
commencement  of  this  action,  but  the  claim  had  not  at  that  time 
been  paid  by  the  village.  The  plaintiff  claimed  that  the  assignment 
to  Demarest  was  void,  as  being  in  contravention  of  section  473  of  the 
Penal  Code,  which  provides  that  any  public  offlca*  who,  being  au- 
thorized to  make  any  contract,  voluntarily  becomes  interested  there- 
in, shall  be  guilty  of  a  misdemeanor.  The  original  complaint  in  the 
action  did  not  allege  the  issue  of  any  execution  on  the  judgment 
nnder  which  the  supplementary  proceedings  were  taken,  and  the  plain- 
tiff appointed  receiver,  and,  as  matter  of  fact,  none  had  then  been 
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issued.  Subsequently  other  judgment  creditors  of  Lynch  issued  an 
execution  on  their  judgment,  initiated  supplementary  proceedings 
thereon,  and  on  October  5,  1896,  the  plaintiff  was  appointed  receiver 
in  those  proceedings.  He  thereupon  applied  to  the  court  for  leave  to 
serve  an  amended  complaint,  setting  forth  the  second  judgm«it  and 
the  execution  and  supplementary  proceedings  thereon.  This  leave 
was  granted.  On  the  trial  the  defendant  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  the  plaintiff's  cause  of  action  accrued 
subsequent  to  the  commencement  of  the  action.  This  motion  the 
court  denied,  and  the  evidence  of  the  parties  was  taken.  Subse- 
quently the  trial  court  made  an  order  dismissing  the  complaint  oo 
the  merits,  and  on  this  order  judgment  was  entered.  No  decision  of 
the  court  other  than  the  order  recited  appears  in  the  record. 

The  court  having  made  neither  a  decision  nor  findings,  as  required 
by  the  Code,  we  should  be  oonstraioed  to  reverse  this  judgment,  and 
remit  the  cause  to  the  special  term  as  undecided,  except  for  the  order 
made  by  the  trial  justice  directing  that  the  complaint  should  be  dis- 
missed. This  can  be  treated  as  the  equivalent  of  a  nonsuit  in  an 
action  at  law;  and  it  becomes  necessary  for  us  to  determine  whether 
the  plaintiff  made  out  a  prima  facie  case.  The  rule  is  that  the 
plaintiff,  to  succeed  in  an  action,  must  establish  that  he  had  a  cause 
of  action  at  the  time  of  the  commencement  of  the  suit.  He  cannot 
supply  the  want  of  a  valid  claim  at  the  commencement  of  the  action 
by  the  acquisition  of  one  during  the  pendency  of  the  action.  On 
account  of  the  failure  to  issue  execution  on  the  first  judgment,  not 
only  was  the  appointment  of  the  plaintiff  as  receiver  invalid,  but  no 
cause  of  action  existed;  for,  had  the  judgment  creditor,  instead  of  his 
receiver,  brought  the  suit,  the  want  of  the  execution  would  have  been 
equally  fatal  to  his  recovery.  The  appellant  does  not  deny  this 
proposition,  but  contends  that  the  amendment  having  been  made  in 
pursuance  to  an  order  of  the  court  which  imposed  teims,  and  the 
respondent  having  accepted  those  terms,  the  objection  cannot  be  now 
taken. 

Properly,  the  plaintiff's  new  pleading  should  be  considered  a  sup- 
plemental complaint,  instead  of  an  amended  complaint.  The  rule  gov- 
erning the  granting  of  leave  to  serve  such  pleadings  is  settled  bv  a 
long  line  of  authorities.  Leave  should  not  be  granted  where  its  object 
is  to  set  out  a  new  cause  of  action  when  none  existed  at  the  time  of 
the  commencement  of  the  suit.  Farmers'  Loan  &  Trust  Co.  v.  United 
Lines  Tel.  Co.,  47  Hun,  315;  Improvement  Co.  v.  Vinal  (Sup.)  1  N.  Y. 
Supp.  200;  Bostwiek  v,  Menck,  4  Daly,  08;  Bull  v.  Rothschild  (Sup.)  4 
N.  Y.  Supp.  820.  "To  entitle  the  plaintiff  to  file  a  supplemental  bill,  and 
thereby  obtain  the  benefit  of  the  former  proceedings,  it  must  be  in  re- 
spect to  the  same  title  in  the  same  person  as  stated  in  the  original  bill. 
Where  the  plaintiff  had  no  title  when  the  bill  was  filed,  he  could  not 
Bet  up,  by  way  of  supplement,  a  title  subsequently  acquired  by  pur- 
chase from  another."    Haddow  v.  Lundy,  59  N.  Y.  320. 

It  is  therefore  clear  that,  had  the  defendants  appealed  from  the 
order  granting  leave  to  serve  the  so-called  "amended  complaint,"  the 
order  could  not  have  been  uphold;  but  the  question  now  presented 
is,  the  complaint  having  been  amended  by  authority  of  the  court,  is  it 
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rafficient  to  maintain  the  plaintiff's  action?  I  tliink  not.  So  far  a» 
it  broagbit  into  tlie  litigation  a  new  and  different  cause  of  action,  tlie 
order,  whether  proper  or  not,  is  undoubtedly  effective.  But,  when 
that  cause  of  action  is  presented  on  the  trial  for  determination  as  to 
its  sufficiency,  it  seems  to  me  to  be  subject  to  any  objection  that  could 
have  been  taken  had  it  been  declared  upon  originally.  Had  the  time 
of  the  plaintiff  to  serve  the  complaint  been  extended  to  the  date  at 
which  he  served  this  amended  complaint,  the  action  could  not  have 
be«i  maintained.  The  same  would  have  been  the  case  had  the  de- 
fendants voluntarily  given  the  plaintiff  permission  to  serve  an  amend- 
ed complaint.  I  cannot  see  that  the  order  of  the  court  can  have  any 
greater  effect  on  the  pleading  than  the  consent  of  the  defendants 
would  have  had.  The  plaintiff  having  failed  to  establish  a  cause  of 
action  existing  at  the  time  he  commenced  the  suit,  his  complaint  was 
properly  dismissed,  but  the  direction  that  the  dismissal  should  be  on 
the  merits  was  erroneous. 

The  judgment  should  be  modified  by  striking  ont  the  direction  as 
to  the  merits,  and,  as  modified,  afiirmed,  without  costs.     All  concur. 


(25  App.  Dlv.  141.) . 

BTTERITT  V.  PRESS  PUB.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  18,  1898.) 

1.  Irterpmader— Rrspoksibilitt  of  Adverse  CtAiMANX. 

Wblle,  on  a  motion  for  an  Interpleader,  the  Irresponsibility  of  a  party  pro- 
posed to  be  Interpleaded  to  respond  in  costs.  In  the  event  tliat  he  falls  In 
establishing  his  claim,  Is  not  controlling,  yet  It  is  a  circumstance  to  be  con- 
sidered, in  connection  with  other  facts. 

SL  Same — Coi^r.usrvB  Claim— Discrf.tton  of  Codrt. 

In  an  action  for  a  reward  offered  for  information  leading  to  the  discov- 
ery and  conviction  of  a  thief,  defendant  moved  for  an  order  of  Interpleader, 
alleging  a  conflicting  claim  to  the  reward  by  a  third  party.  This  third' 
party  was  In  defendant's  employ,  he  made  no  claim  for  more  than  a  month 
after  the  action  was  begun,  and  defendant,  though  as  well  Informed  at 
first  as  afterwards,  did  not  originally  set  up  the  existence  of  an  adverse 
claim.  Held,  that  a  denial  of  the  motion  on  the  ground  that  the  claim  of 
the  third  party  was  collusive  In  a  legal  sense  was  not  an  abuse  of  tlie 
discretion  vested  in  the  court  by  Code  Civ.  Froc.  S  820,  relating  to  inter- 
pleader. 

Appeal  from  special  term. 

Action  by  Carl  T.  Burritt  against  the  Press  Publishing  Company. 
From  an  order  denying  a  nu)tion  for  an  interpleader,  defendant  ap- 
peals.   Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,. 
HATCH,  and  WOODWARD,  JJ. 

James  W.  Gerard,  Jr.,  for  appellant. 
Balph  S.  Rounds,  for  respondent. 

HATCH,  J.  When  this  case  was  before  us  upon  a  former  ap- 
peal, we  held  that  the  defendant's  moving  papers  were  insuttiripnt 
upon  which  to  base  an  order  of  interpleader.  Burritt  v.  Publish- 
ing Co;,  19  App.  Div.  609,  46  N.  Y.  Supp.  295.    The  papers  present- 
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ed  upon  the  present  motion  are  technically  sufficient,  and  upon  the 
allegations  therein  contained  an  order  of  interpleader  could  have 
been  sustained.  This  fact  is  not,  however,  the  sole  test  by  which 
the  right  to  the  order  is  to  be  determined.  The  language  of  the 
Code  (Oode  Civ.  Proc.  §  820)  is  that  the  court  may,  in  its  discretion, 
make  such  order,  upon  such  terms  as  may  be  just.  That  the  party 
against  whom  the  conflicting  claims  are  made  is  entitled  to  the 
order  as  matter  of  right  is  denied,  not  only  by  the  provisions  of  the 
Code,  but  by  authoritv  of  Barry  v.  Insurance  Co.,  53  N.  Y.  536,  and 
Taylor  v.  Satterthwaite,  2  Misc.  Rep.  441,  22  N.  Y.  Supp.  187,  Thia 
being  the  law  governing  motions  of  this  character,  and  the  court 
below  having  exercised  Its  discretion  in  the  matter,  our  authority 
and  duty  are  limited  to  an  inquiry  as  to  whether  the  discretion  has 
been  abused.  No  question  can  arise  but  that  the  language  contem- 
plates a  judicial  discretion;  and  arbitrary  action,  unsupported  by 
Any  reasonable  basis,  would  be  an  abuse  of  such  discretion. 

The  papers,  which  resulted  in  the  order  appealed  from,  disclosed 
that  Corcoran,  the  person  sought  to  be  interpleaded,  saw  Meehan, 
who  stole  the  proofs,  at  the  desk  where  they  were  kept,  the  Sat- 
urday night  before  the  reward,  the  subject  of  this  controversy,  was 
oflPered.  On  Monday  morning  following,  Corcoran  communicated 
what  he  had  observed  to  one  Monaghan,  who  was  then  in  charge  of 
the  delivery  department  of  defendant's  news.paper.  The  latter 
communicated  this  information  to  Norris,  who  was  the  treasurer 
and  business  manager  of  the  defendant.  Norris  states,  in  his  affi- 
davit, that  this  information  was  received  prior  to  the  communica- 
tion made  by  Cook,  plaintiff's  assignor,  and  that  he  thereupon 
placed  the  matter  in  the  hands  of  the  police  force  of  the  city  of 
New  York,  furnishing  them  with  a  description  of  the  person  whom 
Corcoran  saw;  and  he  adds  that  upon  such  information  the  party 
was  arrested,  through  the  efforts  of  Detective  Sergeants  Rynders 
and  Evanhoe,  of  such  police  department,  and  Captain  O'Brien,  Chief 
of  the  Detective  Bureau.  Corcoran  was,  when  he  gave  the  infor- 
mation, and  now  is,  in  the  employ  of  the  defendant  as  a  clerk;  and 
the  affidavit  of  Cook,  read  in  opposition  to  the  motion,  states  that 
he  is  informed  that  Corcoran  is  not  of  financial  responsibility. 
This  statement  was  reiterated  upon  the  argument,  and  was  not  de- 
nied by  the  defendant.  It  is  not  shown  or  claimed  that  Corcoran 
ever  did  anything  more  leading  to  the  arrest  of  Meehan  than  to 
report  what  he  saw.  So  far  as  the  papers  disclose,  he  made  no 
claim  to  the  reward  until  he  served  his  notice,  and  this  was  over 
a  month  after  the  action  was  commenced.  While  the  affidavit  of 
Norris  states  that  the  information  leading  to  the  arrest  o*  Meehan 
came  from  Corcoran,  and  that  the  arrest  was  made  through  the 
efforts  of  the  police,  yet  it  is  quite  clear  that  such  allegations  are 
mere  conclusions,  and  do  not  have  the  support  of  facts  in  the  de- 
tail of  what  was  done.  The  court  below  was  authorized,  upon  the 
papers,  to  find  that  the  defendant  acted  upon  the  information  fur- 
nished by  Cook,  upon  the  understanding  that  such  information  was 
furnished  for  the  purpose  of  earning  the  reward,  and  that  in  pur- 
suance of  such  understanding  it  made  use  of  Cook  to  furnish  proof 
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upon  which  a  warrant  was  issued  for  the  aj)prehension  of  Meehan, 
and  .that  by  reason  of  the  information  which  Oook  gave  to  the  de- 
tectives they  were  enabled  to  make  the  arrest,  which  .was  followed 
by  a  conviction.  After  this  action  was  begun  the  secretary  of  the 
defendant  denied  under  oath  that  Cook  furnisihed  any  information 
leading  to  the  arrest  and  conviction  of  Meehan,  or  that  he  complied 
with  the  conditions  entitling  him  to  the  reward. 

The  defendant  knew,  when  this  action  was  brought,  all  that  it 
now  knows  respecting  Corcoran's  connection  with  tlie  matter;  and 
the  position  which  it  then  took  was  that  it  was  not  liable  to  Cook, 
as  he  had  not  given  information  which  entitled  him  to  the  reward. 
No  claim  was  made  that  any  one  else  had  earned  it  at  that  time. 
Corcoran  was  in  its  employ,  and  has  since  continued  therein.  But 
the  defendajQt  did  not  then  insist,  nor  did  Corcoran  claim,  that 
there  was  any  liability  to  him.  After  denying  positively  any  lia- 
bility to  Oook,  and  after  more  than  a  month  had  elapsed  from  the 
commencement  of  the  action,  Corcoran  came  forward  with  a  claim. 
Considering  the  poedtion  first  taken  by  the  defendant,  and  the  sub- 
sequent action  of  Corcoran,  and  his  relation  to  the  defendant,  the 
court  was  authorized  to  say  that  the  action  of  Corcoran  in  making 
the  claim  was  collusive  with  the  defendant,  in  the  legal  sense  of 
that  term.  The  afSdavit  of  Norris  upon  that  subject  is  not  conclu- 
sive. It  was  made  by  an  interested  party,  and  the  court  had  the 
right  to  disbelieve  the  statement,  and  reach  a  different  conclusion 
upon  the  facts  as  they  were  disclosed.  Such  view  has  support  in 
the  affidavits  presented  to  the  court. 

While  the  irresponsibility  of  the  party  proposed  to  be  interplead- 
ed to  respond  in  costs,  in  the  event  he  fails  in  establishing  his  claim, 
is  not  controlling,  yet  it  is  a  circumstance  which  may  be  considered, 
in  connection  with  the  other  facts.  Williams  v.  Insurance  Co.,  8 
N.  Y.  St.  Rep.  567. 

Taking  all  of  the  proof  into  consideration,  we  think  a  case  was 
presented  which  authorized  the  court  to  make  the  order  appealed 
from.  It  should,  therefore,  be  affirmed,  with  flO  costs  and  dis- 
bursements.   All  concur. 


«i'»  App.  I>lv.  11'.-).) 

GEORGE  V.  JOHNSON  et  al. 

(Snpreme  Court.  Appellate  Division,  Second  Department.     January  18,  1898.) 

J.  Malicious  Pboskcotton — Probable  Cause. 

In  an  action  for  malicious  prosecution,  it  appeared  that  the  charge  of 
petit  larceny  upon  which  the  plalutiff  was  tried  and  acquitted  was  based 
on  the  fact  that  he  had  removed  to  his  cellar  certain  boards  which  had 
formed  a  fence  between  his  premises  and  defendant's,  and  which  members 
of  defendant's  family  bad,  without  right,  plied  up  on  plaintiff's  land.  This 
removal  was  made  openly,  without  attempt  at  concealment.  In  the  sight 
of  several  persons,  including  at  least  one  member  of  defendant's  family. 
No  demand  for  the  boards  was  made  on  him,  and  no  complaint  made  of 
his  acts  until  he  was  charged  with  larceny.  Held,  that  the  facts  Justified  a 
finding  of  absence  of  probable  cause  for  accusing  him  of  theft. 

2.  Same. 

At  the  trial  the  Judge  charged  that  "probable  cause  is  merely  such  a  state 
of  facts  as  would  induce  in  the  mind  of  an  ordinary  prudent  person  a 
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stronfr  suspicion  tbat  a  crime  has  been  committed."  Edd,  tbat  the  tenn 
"strong"  did  not  constitute  a  departure  from  a  correct  statement  of  the 
definition. 

&    SaMB— EVIDBNCK. 

Tbe  Judge  also  admitted  testimony  to  show  that  no  demand  had  been 
made  upon  plaintiff  for  the  boards.    fiWd  admissible,  as  bearing  on  the 
want  of  probable  cause,  and  perhaps  also  on  the  question  of  malice. 
4.  Samb. 

Defendant,  by  answer  and  at  the  trial,  reasserted  the  truth  of  the  criminal 
charge.  Held,  that  this  warranted  the  admission  of  evidence  by  plaintiff 
that  be  had  no  other  object.  In  removing  the  boards,  except  to  clear  out  his 
yard. 

Appeal  from  trial  teiin,  Kings  counly. 

Action  by  Frederick  B.  George  against  David  Johnson  and  Edward 
F.  Linton.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.     AflBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

A.  F.  Van  Thun,  Jr.  (Cyrus  V.  Washburn,  on  brief),  for  appellants. 
Thomas  Darlington,  for  respondent. 

WTLLARD  BARTLETT,  J.  This  is  an  action  for  malicious  prose- 
cution, in  which  the  jury  rendered  a  verdict  awarding  the  plaintiff 
damages  in  the  sum  of  |150  against  the  defendant  Johnson,  and  $600 
against  the  defendant  Linton.  After  the  rendition  of  the  verdict,  the 
learned  trial  judge  made  an  order  directing  that  it  be  set  aside  unless 
the  plaintiff  stipulated  to  reduce  the  recovery  against  both  defend- 
ants to  the  sum  of  f  150.  The  stipulation  thus  required  was  subse- 
quently given,  and  judgment  was  entered  for  |150  and  costs. 

Four  questions,  and  only  four,  appear  to  be  presented  by  the  ap- 
pellants for  consideration  and  determinaticm  upon  this  appeal 

The  first  question  is  raised  by  the  denial  of  the  defendants'  motion 
to  dismiss  the  complaint,  and  relates  to  the  sufficiency  of  the  proof 
introduced  by  the  plaintiff  to  establish  want  of  probable  cause  in 
the  criminal  proceedings  which  the  defendants  instituted  against  him. 
The  charge  was  originally  grand  larceny,  but  this  was  withdrawn, 
at  the  instance  of  the  assistant  district  attorney,  who  conducted  the 
case  for  the  people,  and  a  charge  of  petit  larceny  was  substituted 
therefor,  upon  which  the  present  plaintiff  was  tried  and  acquitted. 
The  information,  which  was  sworn  to  bv  the  defendant  Johnson, 
alleged  that  on  or  about  the  20th  day  of  May,  1805,  "one  Frederick 
B.  George  did  steal,  take,  and  carry  away  from  the  possession  of 
this  deponent,  from  the  premises  known  as  '210  Cleveland  Street,' 
in  the  city  of  Brooklyn,  a  wooden  fence,  valued  at  about  twenty 
dollars,  the  property  of  this  deponent."  It  appears  that  the  plain- 
tiff and  tbe  defendant  Johnson  occupied  adjoining  premises  on  OJeve- 
land  street,  the  plaintiff  being  a  tenant  of  the  defendant  Linton. 
Between  the  lots  was  a  wooden  fence,  which  sagijed  over  towards 
the  premises  occupied  by  the  plaintiff,  and  a  portion  of  which  had 
blown  down.  In  the  absence  of  the  plaintiff  from  his  home,  srnne 
person  or  persons  in  the  household  of  the  defendant  Johnson  took 
down  the  fence,  and  piled  the  boards  in  the  plaintiff's  yard.    Fiud- 
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ing  them  there,  and  apparently  being  somewhat  incensed  at  this 
occupation  of  his  yard  without  his  consent,  the  plaintiff  removed  the 
boards  to  the  cellar  way  of  his  house.  This  he  did  without  any  at- 
tempt at  concealment.  "While  I  was  doing  it,"  he  testifies,  "I  saw 
my  wife  and  my  sister-in-law,  and  also  some  of  the  Johnson  folks, 
next  door,  looking  at  me."  He  did  nothing  with  the  boards  after 
that,  and  left  them  where  he  had  thus  placed  them,  when  he  vacated 
the  premises,  about  a  month  later.  No  demand  was  ever  made  upon 
him  by  any  one  for  their  return,  nor  does  any  complaint  appear  to 
have  been  made  in  respect  to  his  conduct  in  storing  them  away  in 
this  manner  until  the  charge  of  larceny  was  made  against  him,  be- 
fore the  police  justice.  The  responsibility  of  the  defendant  Johnson 
for  this  charge  was  plain  enough,  inasmuch  as  he  swore  to  the  in- 
formation. The  responsibility  of  the  defendant  Linton  was  based 
upon  evidence  to  the  effect  that  he  had  instigated  the  prosecuticm 
by  advising  the  defendant  Johnson  to  make  the  complaint.  The  evi- 
dence as  to  the  circumstances  under  which  the  plaintiff  took  the 
boards  was  somewhat  conflicting,  and  for  this  reason  the  learned  trial 
judge  left  the  question  of  want  of  probable  cause  to  the  jury.  The 
boards  had  been  placed  upon  premises  of  which  the  plaintiff  was 
the  lawful  occupant,  without  his  consent,  and  he  was  plainly  under 
no  legal  or  moral  obligation  to  allow  them  to  remam  where  he  found 
them.  There  was  nothing  unlawful  in  removing  them  to  another 
part  of  the  premises,  for  convenience  or  safe-keeping,  until  they 
should  be  demanded  by  their  owner;  and  larceny  could  not  be  predi- 
cated on  his  act  in  placing  them  in  the  cellar  way,  unless  it  could 
be  held  that  he  thus  secreted,  withheld,  or  appropriated  them  to  his 
own  use,  with  the  intent  to  deprive  the  true  owner  of  his  property 
therein.  Pen.  Code,  §  528.  But  the  circumstanoes  of  the  removal, 
which  was  made  publicly,  and  without  the  slightest  effort  at  con- 
cealment, and  was,  indeed,  witnessed  by  the  father  of  the  defendant 
Johnson,  negatived  the  inference  of  any  criminal  intent,  and  fully 
justified  the  jury  in  finding  that  there  was  nothing  in  the  plaintiff's 
conduct  which  constituted  probable  cause  for  accusing  him  of  theft. 

The  appellants  complain,  however,  not  only  of  the  action  of  the 
trial  court  in  leaving  the  question  of  the  want  of  probable  cause  to 
the  jury,  but  of  the  language  used  in  the  charge  on  that  subject. 
After  telling  the  jury  that  it  was  not  necessary,  in  order  to  justify 
the  defendants  in  making  the  complaint,  that  the  plaintiff  should  in 
fact  have  stolen  the  boards,  the  learned  judge  said: 

"Probable  cause  Is  merely  such  a  state  of  facts  as  would  Induce  In  the  mind 
of  an  ordinary  pnident  person  a  strong  suspicion  that  a  crime  has  been  com- 
mitted: so  that  If  the  facts  as  they  were  known  by  Mr.  Johnson,  the  defend- 
ant, were  such  as  would  have  created,  or  might  liave  created  In  a  person  of 
ordinary  prudence,  a  strong  suspicion  that  the  plaintiflf  Intended  to  steal  these 
boards,  that  Is  all  that  Is  necessary  in  order  to  Justify  him  In  making  the 
criminal  charge." 

Objection  is  made  to  the  use  of  the  adjective  "strong,"  and  it  is 
said  that  all  the  law  requires  is  that  there  shall  be  a  reasonable 
ground  of  suspicion.  The  authorities,  however,  support  the  instruc- 
tion given.    "Probable  cause,"  said  Bronson,  C.  J.,  in  Foshay  v.  Per- 
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guson,  2  Denio,  617,  **has  been  defined,  a  reasonable  ground  <rf  sus- 
picion, supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is  charged."  This  definition  has 
repeatedly  been  approved.  Carl  y.  Ayers,  53  N.  Y.  14;  Anderson 
V.  How,  116  N.  Y,  336,  343,  22  N.  E,  695.  What  was  said  to  the 
jury  in  the  present  case  was,  in  substance,  a  paraphrase  of  it,  which 
must  have  conveyed  to  their  minds  substantially  the  same  idea,  and 
nothing  more. 

The  third  point  of  the  appellants  relates  to  an  alleged  error  of  the 
trial  judge  in  admitting  testimony  to  show  that  no  demand  had  ever 
been  made  of  the  plaintiff  for  the  boards.  This  evidence,  we  think, 
was  clearly  admissible,  as  bearing  upon  the  question  of  want  of  prob- 
able cause,  and  perhaps  also  on  the  question  of  malice.  If  a  demand 
had  been  made  by  the  owner,  and  not  complied  with,  it  might  well 
be  said  that  the  plaintiflE  was  endeavoring  to  appropriate  property 
which  did  not  belong  to  him.  On  the  other  hand,  it  may  be  suggested 
that  the  defendant  Johnson,  under  all  the  circumstances,  knowing 
perfectly  well  where  the  boards  were,  was  not  justified,  without  any 
effort  to  obtain  them,  in  believing  that  they  had  been  taken  feloni- 
ously. 

Finally,  it  is  oontended  that  error  was  committed  in  allowing  the 
plaintiff  to  testify  that  he  had  no  other  object  in  view  when  he 
moved  the  boards  except  to  clear  out  his  yard.  In  suppcwt  of  the 
objection  and  exception  taken  to  the  admission  of  this  evidence,  ref- 
erence is  made  to  the  case  of  King  v.  Colvin,  11  R  I.  582,  which  was 
an  action  for  malicious  prosecution,  in  which  it  was  held  that  facts 
tending  to  show  the  plaintiff's  innocence,  but  not  known  to  the  de- 
fendant at  the  time  of  the  accusation,  were  not  relevant  to  the  issue, 
since  the  question  of  probable  cause  did  not  depend  upon  the  actual 
guilt  or  innocence  of  the  accused,  but  upon  the  prosecutor's  belief 
in  it  at  the  time  of  the  prosecution,  upon  reasonable  grounds.  That 
decision,  however,  has  no  application  to  the  case  at  bar,  for  here  the 
defendants,  by  their  answer,  not  only  denied  that  they  had  acted 
without  probable  cause,  but  averred  that  the  plaintiff  took  and  car- 
ried away  the  wooden  fence  belonging  to  the  defendant  Johnson,  and 
stored  the  same  on  his  premises,  and  that,  "because  of  such  larceny, 
the  defendant  Johnson  caused  the  warrant  to  be  issued."  Althoagh 
the  plea  of  justification  which  the  answer  thus  attempted  to  set  up 
may  not  have  been  very  artistically  drawn,  it  was  insisted  upon  by 
counsel  upon  the  trial  of  the  present  action  as  an  allegation  that  the 
plaintiff  actually  stole  the  boards.  This  appears  from  a  colloquy  be- 
tween court  and  counsel,  which  is  found  in  the  record.  In  an  action 
of  this  kind,  the  failure  of  the  criminal  prosecution  is  not  conclusive 
upon  those  by  whom  it  was  instituted.  They  may  still  assert  and 
prove,  if  they  can,  that  the  accused  person  really  committed  the 
offense  charged.  Barber  v.  Gould,  20  Hun,  446.  It  follows,  as  a 
matter  of  course,  that,  where  the  truth  of  the  criminal  charge  is  as- 
serted in  a  subsequent  suit  for  malicious  prosecution,  the  accused 
person,  who  is  the  plaintiff  in  such  suit,  may  introduce  any  evidence 
legitimately  tending  to  establish  his  innocence;  and,  where  intent  ia 
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an  (£»ential  element  of  the  offense  in  question,  he  may  ordinarily  be 
allowed  to  testify  to  his  purpose  in  doing  the  act  which  is  the  sub- 
ject of  the  accusation. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


PEOPLE  ex  rel.  BEMUS  et  al.  v.  FLAGG  et  al. 

(Supreme  Court,  Special  Term,  Cattaraugus  County.    November,  1897.) 

CoeTs  ox  Cektiorahi — ■Nkomoknt  Assessors. 

Laws  1S96,  c.  008,  g  254,  provides  that  costs  shall  be  allowed  against 
officers  whose  proceedings  are  reviewed  on  certiorari,  If  they  acted  with 
gross  negligence  In  making  the  assessment.  Code,  {  2143,  provides  that 
not  exceeding  $50  and  disbursements  may  be  allowed  by  final  order  against 
either  party  In  proceeding  on  certiorari.  Held,  that  where,  on  such  pro- 
ceetlfng,  the  court  found  that  the  assessors  acted  with  gross  negligence, 
and  directed  costs  to  be  assessed  as  provided  by  law,  costs  to  the  amount 
of  $50  should  be  assessed. 

Certiorari  by  the  people  of  the  state  of  New  York,  on  relation  of 
John  M.  Bemus  and  another,  against  Amos  Flagg  and  others,  assess- 
ors.     Motion  by  petitioners  for  an  order  fixing  their  costs. 

Ansley  &  Spencer,  for  plaintiffs. 
James  G.  Johnson,  for  defendants. 

TITUS,  J.  This  is  a  motion  by  the  plaintiffs  for  an  order  fixing 
the  costs  of  the  plaintiffs  in  the  above-entitled  proceeding,  and  the 
facts  appear  in  the  moving  affidavits  as  follows:  The  defendants 
are  assessors  of  the  town  of  Elko,  in  the  county  of  Cattaraugus,  and 
the  relator,  being  dissatisfied  with  the  assessment  of  his  property*, 
instituted  proceedings  by  certiorari  in  the  supreme  court,  to  review 
the  assessment,  pursuant  to  the  provisions  of  chapter  908  of  the  Laws 
of  1896,  being  a  re-enactment  of  chapter  269  of  the  Laws  of  1880. 
The  special  term  refen*ed  the  questions  raised  by  the  return  to  the 
writ  of  certiorari  to  a  referee,  to  take  proof,  and  report  to  the  court, 
with  bis  opinion.  The  referee  took  such  proof,  and  made  his  report, 
in  which  he  found  that  the  assessment  was  unequal,  and  that  the 
assessors,  in  making  the  relator's  assessment,  had  acted  with  gross 
negligence,  and,  on  the  coming  in  of  the  report,  the  court  made  an 
order  "that  the  relator  recover  of  said  assessors  the  costs  and  dis- 
bursements of  such  proceedings,  to  be  fixed  as  provided  by  the  Code 
of  CiTil  Procedure  in  certiorari  proceedings,  by  the  clerk  of  Oattarau- 
gas  county";  that  no  sum  was  fixed  by  the  court,  and  the  plaintiffs' 
counsel  proceeded  to  prepare  a  bill  of  costs  and  disbursements,  which 
was  submitted  to  the  clerk  of  Cattaraugus  county,  and  he  refused  to 
tax  the  same,  and  then  the  ^aintiffs  made  application  for  an  order, 
as  stated,  fixing  the  amount  of  costs.  Bv  the  provisions  of  chapter 
908  of  the  Laws  of  1896  (section  2.54),  costs  shall  not  be  allowed  against 
ofBcers  whose  proceedings  may  be  reviewed  under  any  writ  of  cer- 
tiorari, unless  it  shall  appear  to  the  court  that  they  acted  with  grass 
negligence,  or  in  bad  faith,  in  making  the  assessment  complained  of. 
The  same  section  also  provides  that,  if  the  writ  shall  be  quashed  or 
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the  prayer  of  the  petitioner  denied,  costs  shall  be  allowed  against  the 
petitioner,  not  exceeding  the  costs  and  disbursements  taxable  in  an 
action  upon  the  trial  of  issues  of  fact  in  the  supreme  court.  It  will 
be  seen  that  the  court  may,  in  its  discretion,  award  costs  against  the 
assessors  when  they  acted  with  gross  negligence;  but  no  provision  is 
made  as  to  the  amount  or  as  to  the  procedure  by  which  the  costs  shall 
be  ascertained  and  fixed,  as  the  latter  provision  of  this  section  simply 
provides  for  the  fixing  of  costs  when  they  are  allowed  against  the 
relators,  namely,  that  they  shall  be  taxable  as  in  an  action  upon  the 
trial  of  an  issue  of  fact  in  the  supreme  court;  but  that  provision  of 
the  section  does  not  provide  for  the  taxation  of  costs  when  they  are 
awarded  against  the  assessors.  The  practice  on  writs  of  certiorari  is 
provided  by  the  Code  of  Civil  Procedure,  and  section  1997  of  the  Code 
provides  that  the  final  determination  of  the  rights  of  parties  to  a  spe- 
cial proceeding  instituted  by  a  state  writ — and  a  writ  of  certiorari  to 
review  the  determination  of  an  inferior  tribunal  is  a  state  writ  (section 
1991) — is  styled  a  "final  order."  There  is  no  provision  in  the  law  for 
taxation  of  costs  other  than  motion  costs  on  making  an  order,  and  the 
•  i  cases  referred  to  by  counsel  in  their  briefs  (People v. Pratt,  66  Hun,578, 

■i  21  N.  Y.  Supp.  833,  and  People  v.  Barker,  90  Hun,  254,  35  N.  Y.  Supp. 

!  803)  have  reference  simply  to  the  amount  of  costs  to  which  a  party  is 

j  entitled  on  an  appeal  from  an  order  reviewing  the  determination  of 

the  assessors;  and  resort  must  therefore  be  had  to  the  provisions  of 
•- !  the  Code  relating  to  proceedings  in  certiorari  in  determining  the 

-  '  amount  of  costs  to  which  a  party  is  entitled.     Section  2143  of  the 

Code  provides  that  not  exceeding  |50  and  disbursements  may  be  al- 
lowed by  the  final  order  against  either  party  in  proceedings  mi 
certiorari ;  and  it  seems  to  me  that  this  section  ot  the  Code  controla 
the  awarding  of  costs  in  these  proceodings. 

The  court,  in  making  the  final  order,  did  not  fix  the  amount  of  costs 
which  should  be  awarded  against  the  assessors,  but  simply  provided 
that  they  shouid  be  charged  with  costs.  It  was  the  duty  of  the  court 
in  that  order  to  have  fixed  the  amount  of  costs  which  should  be 
awarded  to  the  relator;  and,  as  it  was  not  done,  there  does  not  seem 
to  be  any  reason  why  the  court  may  not  now  fix  the  amount  to  which 
the  relator  is  entitled.  The  relator,  in  his  moving  papers,  has  stated 
at  length  all  of  the  steps  taken  and  proceedings  had  on  the  hearing 
of  the  return  to  the  writ,  which  are  not  conti-overted  by  the  defend- 
ants, and  all  of  the  facts  which  are  necessary  to  enable  the  court  to 
fix  the  costs  are  now  before  it;  and  it  seems  clearly  the  duty  of  the 
court,  on  this  application,  to  fix  an  amount  to  which  the  relator  is  en- 
titled. I  think  that  the  work  in  the  proceeding  was  reasonably 
worth  the  sum  of  ?50,  and  that  sum  is  fixed  as  the  amount  to  which 
the  relator  is  entitled,  together  with  the  disbursements  of  that  pro- 
ceeding; and  the  clerk  of  Cattaraugus  county  is  directed  to  tax  the 
sum  of  ?50  costs  to  the  relator,  with  tlie  disbursements.  The  question 
is  new,  and  no  authority  can  be  found  as  a  precedent,  and  the  order 
wiU  be  granted  without  costs  of  this  motion. 
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HOBSON  T.  NEW  TORK  CONDKNSBD-MILK  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  21,  1898.) 

1.  Nbomoknce— Collision  with  Truck. 

Id  an  action  brought  by  a  conductor  of  a  horse  car  against  the  owner  of 
a  truck,  to  recover  damages  for  Injuries  caused  by  a  eolllalon,  the  concur- 
rlne  negligence  of  the  driver  of  the  car,  who  alone  bad  charge  of  stopping 
and  starting  the  horses  to  avoid  coUlsions,  Is  not  Imputable  to  the  conductor. 

iL  Motion  fob  Nonsuit— Waiver. 

Although  a  defendant,  at  the  close  of  plaintiff's  evidence,  moves  for  a 
nonsuit,  his  failure  to  renew  the  motion,  or  ask  for  the  direction  of  a  ver- 
dict at  the  close  of  the  entire  evidence,  constitutes  an  admission  that  there 
Is  sufficient  evidence  to  carry  the  case  to  the  Jury. 

Appeal  from  trial  term. 

Action  by  John  Hobson  against  the  New  York  Condensed-Milk 
Companj.  Judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  appeals.     Afllrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CDLLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

John  A.  Btraley,  for  appellant 

Nathan  Ottinger  (Henry  L.  Bcheuerman,  on  brief),  for  respondent 

GOODRICH,  P.  J.  This  action  was  brought  by  the  plaintiff,  a 
conductor  of  a  horse  car,  against  the  defendant,  owner  of  a  truck,  to 
recover  damages  resulting  from  a  dislocated  shoulder  and  other  in- 
juries. The  plaintiff,  on  December  25,  1896,  was  standing  inside  of 
his  car,  collecting  fares,  when,  by  reason  of  the  car  having  collided 
with  said  truck,  he  was  thrown  down  and  received  the  injuries  in 
qne.4tion.  The  defendant  denied  that  its  driver  was  negligent,  and 
alleged  that  the  collision  resulted  solely  from  the  negligence  of  the 
driver  of  the  car.     The  plaintiff  recovered  a  verdict. 

Hie  railroad  had  two  tracks  through  110th  street.  New  York  City, 
and  at  the  time  of  the  accident  its  car  was  going  westerly  on  the 
Doi'th  track.  At  Fourth,  or  Park  avenue,  there  was  a  tunnel  under 
the  tracks  of  the  New  York  Central  Railroad,  and  the  car  and  truck 
were  going  through  the  tunnel  in  opposite  directions.  The  truck 
was  large  and  heavily  loaded,  and  two  other  trucks  belonging  to 
the  defendant  were  ahead  of  the  colliding  truck.  There  is  some 
question  as  to  the  precise  spot  where  the  accident  happened,  wheth- 
er inside  or  outside  of  the  tunnel,  but  this  does  not  seem  to  be  of 
material  importance.  There  was  evidence  tending  to  s,how  that 
the  defendant's  three  trucks,  before  the  accident,  were  on  the  west- 
bound track;  that  the  two  forward  ones  had  turned  out  in  good 
season,  and  passed  clear  of  the  car,  but  that  the  last  truck  was  at- 
tempting to  pass  the  car  on  the  east-bound  track;  that  the  horses 
and  front  wheels  were  on  that  track,  but  the  hind  wheels  had  not 
gone  clear  of  the  line  of  the  car,  so  that  they  were  caught  by  the 
forward  corner  of  the  car,  and  caused  the  shock  by  which  the  plain- 
tiff was  thrown  down  and  injured;  that  the  car  had  a  good  head- 
licht  easily  seen,  and  was  going  at  a  moderate  rate  of  speed;  that 
the  forward  trucks  were  considerably  wider  than  the  one  which  was 
49  X.Y.S.— 14 
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Btnick  by  the  car;  and  that  there  was  plenty  of  room  for  the  track 
to  pass,  if  it  had  followed  directly  behind  the  forward  tracks. 
There  was  evidence  on  the  part  of  the  defendant  tending  to  show 
that  the  car  was  proceeding  at  an  immoderate  speed;  that  the  truck 
was  going  at  ordinary  speed;  that  the  car  driver  was  able  to  see 
the  truck,  but  did  not  look  to  see  whether  or  not  he  could  clear  it; 
that  there  was  not  sufficient  space  on  the  right  side  of  the  street 
for  the  truck  to  have  gotten  out  of  the  way,  as  there  was  snow  piled 
up  on  the  side  of  the  track;  that  the  driver  had  turned  off  the  north 
track  onto  the  south,  and  had  gone  some  distance,  when  his  wagon 
was  struck  by  the  car;  and  that  it  was  the  negligence  of  the  car 
driver  in  failing  to  stop  his  car  that  caused  the  collision. 

The  court  charged  that,  if  it  was  the  fault  of  the  car  driver,  the 
plaintiff  could  not  recover;  that  the  car  had,  to  a  certain  limited 
extent,  a  right  of  way;  that  it  was  the  duty  of  the  defendant's  truck 
to  get  far  enough  out  of  the  way  to  enable  the  car  to  pass  in  safety; 
that  if  it  was  necessary  for  the  truck  to  swing  over  to  the  north 
track  on  account  of  the  snow,  and  it  did  so,  and  the  driver  used  dili- 
gence to  get  out  of  the  way  of  the  car,  and  was  not  guilty  of  fault, 
and  if  there  was  plenty  of  space  on  the  right  side  of  his  truck,  and  he 
negligently  failed  to  use  it,  and  left  his  hind  wheel  so  near  the  car 
that  it  struck,  he  was  guilty  of  negligence;  and  that,  if  the  drivers 
of  car  and  truck  were  both  guilty  of  negligence  causing  the  acci- 
dent, the  plaintiff  could  recover,  because  the  car  driver's  negligence 
was  not  imputable  to  the  plaintiff,  but,  if  the  car  driver's  negligence 
alone  caused  the  injury,  the  plaintiff  could  not  recover. 

Here  was  a  clear  submission  to  the  jury  of  the  questions  of  fact 
raised  by  the  contradictory  evidence,  and  the  verdict  has  established 
that  the  defendant's  driver  was  guilty  of  negligence,  and  that  the 
car  driver  was  not  solely  negligent,  leaving  not  necessarily  decided 
the  question  whether  the  negligence  of  both  contributed  to  the  in- 
jury. Nor  was  it  necessary  to  decide  the  latter  question.  The  neg 
ligence  of  the  car  driver  was  not  imputable  to  the  plaintiff.  It  is 
true  that  they  were  both  employes  of  the  railroad  company,  but 
the  evidence  shows  that  the  plaintiff's  duties  as  conductor  did  nol 
extend  to  the  management  of  the  horses,  nor  to  the  stopping  of  the 
car,  under  the  circumstances  involving  the  collision;  that  the  drivei 
was  the  "pilot  of  the  car,"  and  that  he  alone  had  charge  of  stopDinj 
and  starting  the  horses  to  avoid  collisions.  Seaman  v.  Koehler 
122  N.  Y.  646,  25  N.  E.  353,  was  an  action  by  a  street-car  conductor  t< 
recover  damages  for  injuries  received  from  a  collision  with  a  trucl 
owned  by  the  defendant;  and  it  appeared  that  it  was  the  duty  ol 
the  conductor,  by  means  of  signals  to  the  driver,  to  stop  and  star 
the  car  to  let  oif  and  take  on  passengers,  but  the  record  did  not  oth 
erwise  show  that  the  driver  was  subject  to  the  orders  of  the  con 
ductor,  or  in  any  way  under  his  control;  and  the  trial  judge  chargec 
that  the  negligence  on  the  part  of  the  driver  could  not  be  impute< 
to  the  plaintiff.  The  court  of  appeals  held  that  this  was  not  error 
This  case  was  cited  and  followed  by  this  court  in  the  decision  of  i 
motion  for  a  reargument  in  McCormack  v.  Bailroad  CJo.,  16  App 
Div.  333,  46  N.  Y.  Supp.  230,  where  the  court  said: 
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"We  do  not  discuss  the  proposition  that  the  mere  fact  that  the  deceased  and 
the  driver  were  fellow  servants  of  a  common  master  made  the  negligence  of 
the  driver  attributable  to  the  deceased,  for  we  did  not  understand  that  such 
a  point  was  seriously  raised.  The  proposition  can  rest  on  no  sound  principle, 
but  It  is  useless  to  discuss  It,  for  the  contrary  Is  settled  by  authority." 

In  Bailey  t.  Jourdau,  18  App,  Div.  387,  46  N.  Y.  Supp.  399,  the 
plain.tiff'8  decedent,  a  policeman  in  the  service  of  the  city,  was  inside 
of  a  police  patrol  wagon,  which  was  being  driven  by  another  police- 
man, when  it  came  into  collision  with  a  train  of  steam  cars,  and 
the  court  held  that,  although  in  one  sense  the  two  policemen  were 
engaged  in  a  common  enterprise,  yet,  as  the  deceased  had  nothing 
to  do  with  the  management  of  the  wagon  and  driving,  and  had  no 
control  over  or  responsibility  for  the  method  of  driving,  the  negli- 
gence of  the  driver  could  not  be  imputed  to  him.  It  is  also  to  be 
observed  that  although  the  defendant,  at  the  close  of  the  plaintiffs 
evidence,  moved  for  a  nonsuit,  it  did  not  make  any  such  motion,  or 
ask  the  direction  of  a  verdict,  at  the  close  of  the  entire  evidence; 
and  this  justifies  the  contention  that  there  was  sufficient  evidence 
of  negligence  to  carry  the  case  to  the  jury.  Eckensberger  v.  Amend, 
10  Misc.  Rep.  145, 30  N.  Y.  Supp.  915;  Scott  v.  Yeandle,  20  Misc.  Rep. 
89,  45  N.  Y.  Supp.  87.  The  principle  was  also  recognized  in  Barrett 
V.  Railroad  Co.,  45  N.  Y.  628,  631;  and  by  this  department  in  Jones 
T.  Railway  Co.,  18  App,  Div,  267,  46  N.  Y.  Supp.  321. 

I  do  not  think  that  there  is  merit  in  the  contention  that  the  court 
erred  in  charging  that  the  jury  had  the  right  to  consider  permanent 
and  progressive  injury,  to  which  the  defendant  excepted  on  the 
ground  that  there  was  no  evidence  of  any  permanent  injury.  The 
premise  on  which  this  exception  was  founded  is  not  sustained,  as 
there  was  evidence  that  there  w^as  a  lacerated  nerve  sustained  by  the 
plaintiff  at  the  time  of  the  accident,  that  that  is  progressive  in  its 
nature,  and  that  the  loss  of  the  motion  of  the  arm  was  permanent. 
An  examination  of  the  other  exceptions  of  the  defendant  discloses 
no  errors  prejudicial  to  it. 

The  judgment  is  affirmed.     All  concur. 


(25  App.  Dlv.  121.) 

O'CONNOR  V.  BARKER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    January  18,  1898.) 

IlUURT  TO   EIMPLOTK— ViCB  PRINCIPAL. 

Plaintiff,  a  girl  about  15  years  old,  after  being  employed  in  defendant's 
chocolate  factory  for  a  few  days  in  preparing  boxes,  was  Instructed  by  the 
■nperlntendent  to  do  whatever  the  foreman  should  order  her.  The  jury 
found  that  the  latter  directed  her  to  put  her  hand  through  an  opening  into 
a  grinding  machine,  and  take  out  the  chocolate  that  was  inside.  Upon 
doing  so,  one  of  her  fingers  was  cut  off  by  the  machinery  within.  She  had 
received  no  instructions  as  to  the  machine,  and  did  not  know  of  the  danger. 
BM  that,  in  respect  to  the  duty  of  Instructing  her,  the  foreman  was  the 
■Iter  ego  of  the  master,  and  not  a  fellow  servant  of  plaintiff. 

Appeal  from  trial  term. 

Action  by  Nellie  O'Connor,  an  infant,  by  Mary  O'Connor,  her 
guardian  ad  litem,  against  J.  H.  Barker  &  Co.     From  a  judgment 
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•  -'.J  for  plaintiff  entered  on  a  verdict  for  |3,000,  and  from  an  order  deny- 

ing a  new  trial,  defendants  appeal.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAKTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Herbert  C.  Smyth,  for  appellants. 
James  D.  Bell,  for  res]>ondent 

GOODRICH,  P.  J,  The  plaintiff,  a  girl  of  15  or  16  years  of  age, 
was  injured  on  January  12, 1895,  while  in  the  employ  of  the  defend- 
ants, who  had  a  factory  in  the  city  of  New  York  for  the  grinding 
and  manufacture  of  chocolate.  She  had  been  in  the  employ  of  the 
defendants  fire  days,  when  she  was  set  at  work  upon  a  grinding 
machine,  called  a  "Melanger."  The  machine  was  used  for  the 
-  j  purpose  of  grinding  chocolafe  by  means  of  a  heavy,  stone  roller, 

which  revolved  inside  of  a  circular,  pan-shaped  receptacle.  At- 
tached to  the  roller  was  an  arm,  to  which  were  adjusted  scrapers, 
which  followed  the  wheel  around,  keeping  the  chocolate  from 
sides  of  the  pan,  and  in  the  track  of  the  wheel.  At  one  side  of  the 
pan  was  an  opening,  with  a  door,  which  was  to  be  closed  when  the 
machine  was  in  operation.  At  intervals  this  door  was  opened,  and 
the  machine  reversed,  when  the  scrapers  acted  so  as  to  throw  the 
i  chocolate  out  through  the  opening.     At  and  beneath  the  opening 

,"  I  was  a  large,  open  spout,  to  receive  the  chocolate  as  it  was  thrown 

.'  I  out  and  passed  into  a  pan  underneath  the  spout.     The  plaintiff 

1  testified  that  her  first  work  in  the  factory  was  in  another  apart- 

.  j  ment,  preparing  boxes  for  chocolate,  where  she  worked  until  the  day 

;  she  was  hurt.     On  that  day  she  was  sent  by  the  superintendent  to 

^  ;  the  floor  below,  where  the  machine  was  in  operation,  and  was  told 

.  *  to  do  whatever  Julius  Pearlstone,  the  foreman  of  that  floor,  ordered 

her  to  do.  Pearlstone  directed  her  to  clear  the  sieve,  which  she 
did.  She  was  then  told  by  him  to  empty  the  chocolate  from  the  pan 
into  the  barrel,  after  which  she  asked  him  what  she  would  do  next, 
and  was  told  by  him,  "Put  your  hand  inside  the  machine,  and  take 
the  chocolate,  that  is  inside,  out."  She  put  her  hand  in,  while 
kneeling,  and  was  doing  this  when  she  felt  something  sharp  passiv." 
over  her  hand.  One  of  her  fingers  was  taken  off,  and  her  hand 
otherwise  injured.  There  is  no  evidence  that  she  was  instructed 
in  any  way  by  Pearlstone  in  the  use  of  the  machine.  Reynolds,  the 
superintendent  of  the  factory,  testified  that  the  defendants  had 
"promulgated"  a  rule,  which  he  communicated  to  Pearlstone,  that 
the  machine  should  always  bo  stopped  before  removing  the  choco- 
late from  the  inside;  and  there  is  evidence  that  this  was  customary, 
but  there  is  no  conclusive  evidence  that  this  order  or  custom  was 
communicated  to  the  plaintiff.  Pearlstone  denied  telling  the  plain- 
tiff to  put  her  hand  inside  the  machine  and  take  the  chocolate  out, 
but  there  was  other  testimony  both  corroborating  and  contra- 
dicting the  plaintiff's  testimony  upon  this  subject.  This  raised  a 
question  of  fact,  in  respect  to  which  the  court  said: 

"I  cliarRe  you  that.  If  that  was  not  told  to  her,  there  Is  nothing  for  you  to 
consider  In  this  case.  If  Julius  did  not  tpU  her  that,  then  there  la  nothing  foi 
you  to  pass  upon,  and  the  defendant  Is  entitled  to  a  verdict." 
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The  verdict  establishes  the  fact  that  the  plaintiff  was  instructed 
bj  Pearl&tone  to  put  her  hand  inside  the  machine  to  remove  the 
chocolate.  It  may  be  a  possible  explanation  of  this  extraordinary 
order  that  he  intended,  by  the  words  "inside  of  the  machine,"  to 
refer  to  the  large  spout  into  which  the  chocolate  was  ejected  from 
the  machine,  or  that  the  order  related  to  times  when  the  machine 
was  stopped.  But,  assuming  either  of  these  hypotheses,  there  was 
no  evidence  that  the  plaintiff  was  instructed  not  to  put  her  hand 
into  the  opening  while  the  machine  was  in  operation.  This  depart- 
ment, in  several  similar  cases,  has  held  that  it  is  proper  to  submit' 
to  the  jury  the  question  whether  the  defendant  was  guilty  of  negli- 
gence in  placing  a  new  operator  at  work  upon  a  machine  without 
warning  him  of  danger  which  attended  its  operation.  Borgeson 
V.  Projectile  Co.,  2  App.  Div.  57,  37  N.  Y.  Supp.  458;  Latorre  v. 
Stamping  Co.,  9  App.  Div.  145,  41  N.  Y.  Supp.  99;  Strauss  v.  Manu- 
facturing Co.  (not  yet  officially  reported)  48  N.  Y.  Supp.  425.  The 
defendants'  counsel  asked  the  court  to  charge  "that  if  they  find  that 
Julius  did,  as  a  matter  of  fact,  give  this  direction  to  the  plaintiff, — 
to  put  her  band  in  the  door, — that  that  was  the  direction  of  a  fellow 
servant"  The  court  declined  to  charge  as  requested,  adding,  "It 
is  for  them  to  say  whether  it  was  or  not."  The  request  raised  the 
question  whether  Pearlstone  was  the  alter  ego  of  the  defendants, 
or  the  co-servant  of  the  plaintiff.  There  was  evidence  that  the  de- 
fendants had  "promulgated"  a  rule  that  the  man  who  had  charge 
of  a  machine  should  always  stop  the  same  before  cleaning  it,  and 
the  promulgation  appeared  to  be  that  this  order  was  given  to  the 
superintendent  of  the  factory,  and  was  by  him  communicated  to 
Pearlstone,  but  there  is  no  evidence  that  Pearlstone  instructed  the 
plaintiff.  The  jury,  under  the  charge  of  the  court  on  that  subject, 
has  found  by  its  verdict  that  Pearlstone  directed  the  plaintiff  to  put 
her  hand  inside  the  machine  to  clean  out  the  chocolate;  and  it  is  evi- 
dent that  the  machine  was  in  motion  when  she  pxit  her  hand  inside, 
as  otherwise  she  would  not  have  received  her  injury.  But  it  was 
the  duty  of  Pearlstone  to  instruct  the  plaintiff  as  to  the  operation 
of  the  machine,  and  that  she  should  not  put  her  hand  in  while  it 
was  in  motion.  In  this  duty  he  was  the  alter  ego  of  the  master. 
His  failure  to  instruct  was  the  cause  of  the  accident.  It  was  held 
in  Corcoran  v.  Holbrook,  59  N.  Y.  520,  that: 

"As  to  acts  which  a  master  or  principal  is  bound  to  perform  towards  his 
employes.  If  he  deleprates  the  performance  of  them  to  an  agent,  the  agent 
orcnpies  the  place  of  the  master;  and  the  latter  Is  deemed  present,  and  liable 
for  the  manner  in  which  they  are  performed." 

The  failure  of  Pearlstone  to  instruct  the  plaintiff  was  the  cause 
of  the  accident,  and  in  this  duty  he  was  the  alter  ego  of  the  master, 
and  not  a  co-servant  of  the  plaintiff.  The  modification  by  the  court, 
and  the  submission  of  the  question  to  the  jury,  were  more  favor- 
able to  the  defendants  than  the  law  requires. 

1  have  examined  the  other  exceptions,  and  find  in  them  no  reversi- 
ble error.     The  judgment  must  be  affirmed,  with  costs.    All  concur. 
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PBOPIiB  ex  reL  KIRKPATBIOK  t.  OROWLBT. 
(Supreme  Ctonrt,  Appellate  Dlylslon,  Second  Department    January  21.  189S.) 

BaSTARDT— DiBAORBBHENT  OF  JuSTICEa — SUBSEQUENT  PROCBKDDiO. 

A  disagreement  of  the  two  justices  before  whom  a  bastardy  proceeding 
Is  tried  does  not  constitute  an  acquittal,  and  Is  not  a  bar  to  a  subsequent 
proceeding,  before  two  other  Justices,  based  on  the  same  charge. 

Appeal  from  Bockland  county  oonrL 

Action  by  the  people,  on  the  relation  of  Charles  Kirkpatrick,  as 
overseer  of  the  poor,  against  John  Crowley,  on  a  complaint  in  bas- 
tardy. From  a  judgment  of  the  county  court  (45  N.  Y.  Supp.  824) 
afiSrming  an  order  made  by  two  justices  of  the  peace,  defendant  ap- 
peals.    AflSrmed. 

Argued  befwe  GOODRICH,  P.  J.,  and  CULLEN,  BAETLETT, 
HATCH,  and  WOODWAED,  JJ. 

Garrett  Z.  Snider,  for  appellant 
Eichard  S.  Harvey,  for  respondent. 

WOODWAED,  J.  The  defendant  was  arrested  upon  a  warrant 
issued  by  Justice  Whyard,  and  was  tried  before  him  and  Justice 
McKimm.  The  result  of  this  trial  was  a  disagreement  of  the  jus- 
tices, which  is  recorded  in  the  docket  of  the  justice  issuing  the  war- 
rant in  the  following  language :  "Determination,  order,  or  judgment : 
The  justices  failed  to  agree  that  defendant  was  the  father  of  said 
child."  The  plaintiff  then  made  a  new  complaint  before  another  Jus- 
tice of  the  peace,  who  issued  his  warrant,  and,  associating  with  him 
self  another  justice,  as  provided  by  the  statute,  proceeded  to  try  the 
defendant.  He  was  declared  to  be  the  father  of  the  child,  and  an  or- 
der of  filiation  was  issued,  directing  the  defendant  to  pay  two  dollars 
per  week  for  the  support  of  the  child.  This  action  was  taken  in  the 
face  of  the  protest  of  the  defendant,  who  claimed  that  the  original 
action  had  resulted  in  an  acquittal,  and  that  it  was  a  bar  to  subse- 
quent proceedings.  The  case  was  appealed  to  the  county  court  of 
Bockland  county,  where  the  judgment  of  the  justices  issuing  the  or- 
der was  affirmed ;  and  the  case  now  comes  to  this  court  upon  an  ap- 
peal from  the  order  of  the  county  court. 

The  only  question  which  is  presented,  about  which  there  is  any 
real  controversy,  is  whether  the  original  proceeding  was  an  acquittal, 
and  whether  it  operates  as  a  bar  to  future  proceedings.  If  it  was 
not  an  acquittal,  and  it  does  not  operate  to  bar  further  proceedings, 
then  there  can  be  no  question  as  to  the  correctness  of  the  judgment 
of  the  court  below.  This  question  has  never  been  adjudicated,  so 
far  as  a  diligent  examination  of  the  authorities  in  this  state  discloses, 
probably  for  the  reason  that  no  one  has  ever  before  contended  that 
a  disagreement  on  the  part  of  a  court  or  jury  was  equivalent  to  an 
acquittal.  Section  848  of  the  Code  of  Criminal  Procedure  provides 
that,  upon  the  arrest  of  an  individual  charged  with  being  the  father 
of  a  bastard,  the  magistrate  before  whom  he  is  brought  must — 
"Immediately  associate  with  himself,  another  Justice  of  the  peace  or  police 
Justice  in  the  same  county  or  city;  and  the  two  magistrates  thus  associated, 
must  enquire  into  the  charge." 
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And  section  850  provides  that: 

"Upon  Uie  bearing  the  magistrates  must  determine  who  to  the  father  of  tlie 
bastard,  and  must  proceed  as  follows:  (1)  If  they  determine  that  the  defend- 
ant la  not  the  father  of  the  t)astard,  he  must  be  forthwith  discharged.  (2)  If 
they  determine  that  he  is  the  father,  they  must  make  an  order  of  filiation, 
specifying  therein  the  sum  to  be  paid  weekly  or  otherwise,  by  the  defendant 
for  the  support  of  the  bastard." 

Tte  magistrates  are  required  to  "reduce  their  proceedings  to  writ- 
ing, and  sabscribe  them,"  and  from  the  record  thus  made  the  party 
aggrieved  may  appeal  to  the  county  court.  The  language  of  the 
law  is  that  "upon  the  hearing  the  magistrates  must  determine  who 
is  the  father  of  the  bastard";  but  this  is  not  to  be  construed  to  com- 
pel the  magistrates  to  determine  "who  is  the  father  of  the  bastard," 
but  as  pointing  out  their  special  duty  in  the  premises.  It  might  be 
absolutely  impossible  to  determine  the  question,  and  the"  very  fact 
that  the  legislature  has  provided  for  two  justices  of  the  peace  to  act 
in  the  proceeding  presupposes  that  {t  disagreement  may  result;  and 
It  is  absurd  to  suppose  that  an  enactment  intended  to  protect  the 
taxpayers  of  a  community  against  a  burden  imposed  through  the 
gratification  of  individual  lusts  is  to  become  inoperative  because  of 
such  a  disagreement.  Two  justices  were  necessary  to  protect  the 
individual  against  abuses,  and  it  is  unreasonable  to  contend  that  the 
mere  refusal  of  one  justice  to  agree  as  to  the  fact  of  parentage  can 
defeat  the  object  of  the  law,  which  was  to  prevent  bastards  becom- 
ing a  public  charge.  In  the  present  case  the  two  justices  disagreed. 
This  fact  they  set  forth  in'  writing,  subscribed  by  themselves,  and 
the  defendant  was  permitted  to  depart.  The  proceeding  ended  there. 
The  parties  stood  in  the  same  position  that  they  occupied  before  the 
arrest.  And  the  bastard  child,  lilcely  to  become  a  public  charge,  im- 
posed upon  the  overseer  of  the  poor  of  the  town  of  Oraugetown  the 
doty  of  protecting  the  taxpayers.  Acting  upon  this  tlieory,  and  in 
the  discharge  of  his  duty,  he  caused  the  defendant  to  be  arrested; 
and  upon  the  inquiry,  held  before  two  other  justices  of  the  peace, 
he  was  found  to  be  the  father  of  the  bastard;  and  ui>on  an  appeol 
beinj?  taken  to  the  county  court,  where  the  case  was  retried,  the 
action  of  the  justices  was  sustained;  and  this  court  can  find  no  au- 
thority for  overruling  the  judgment.  In  the  case  of  People  v.  Board- 
man,  24  How.  Praa  514.  the  court,  speaking  of  a  case  in  bastardy, 
where  the  associate  justice  had  failed  to  be  present  on  the  day  set 
for  the  appearance  of  the  defendant,  say: 

"The  two  justices  thus  associated  had  then  jurisdiction  of  the  person  of  the 
defendant,  and  of  the  subject-matter  of  the  examination.  No  other  magis- 
trate or  tribunal  had  such  Jurisdiction;  nor  could  It  be  obtained  without  a 
new  process,  or  the  express  consent  of  the  defendant." 

While  it  is  true  that  this  is  not  necessarily  a  part  of  the  decision 
in  this  case,  it  indicates  clearly  that  in  the  opinion  of  Mr.  Justice 
Johnson,  of  the  supreme  court,  a  new  process  might  have  been  issued 
in  the  case,  and  the  fact  of  the  proceeding  before  the  original  justices, 
in  which  one  of  them  failed  to  appear,  would  not  have  been  a  bar 
to  Rnch  a  proceeding. 

In  the  case  of  StoweU  v.  Overseers  of  Poor  of  Volney,  5  Denio,  98, 
the  defendant  was  arrested,  and  found  to  be  the  father  of  the  bas- 
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tard,  in  the  town  of  Hastings.  He  appealed  to  the  circuit  court, 
without  giving  security  for  the  support  of  the  child;  and  pending 
the  appeal  the  mother  removed,  with  her  child,  to  the  town  of  Volney. 
The  child  being  no  longer  liable  to  become  a  public  charge  in  the 
town  of  Hastings,  the  overseer  of  the  poor  of  that  town  entered  into 
an  agreement  with  the  father  of  the  child  by  which  he  was  released 
from  the  order  of  filiation  in  consideration  of  the  payment  of  f  11,  and 
the  appeal  was  dropped.  Afterwards  the  ovei-seers  of  the  poor  of  the 
town  of  Volney  instituted  new  proceedings  against  the  defendant, 
who  pleaded  the  previous  convicti(m  and  settlement;  but  the  court 
(delivering  its  opinion  through  Justice  Whittlesey)  sustained  the 
proceeding,  and  the  defendant  was  compelled  to  comply  with  the 
order  of  filiation  in  the  town  of  Volney.  After  a  careful  review  of 
the  case,  the  court  say: 

"Wben  the  cbUd  became  chargeable  to  the  town  of  Volney,  It  was  the  duty 
of  the  overseers  of  that  town  to  obtain  security  for  Its  support  from  lis 
putative  father.  They  would  naturally  Inquire,  in  the  first  place,  whether  any 
Indemnity  had  been  provided  under  any  previous  adjudication.  Finding  that 
none  had  been  furnished,  they  were  at  liberty,  as  representing  a  town  in 
which  the  mother  lived,  and  to  which  the  child  was  chargeable,  to  complain 
of  the  alleged  father.  A  previous  adjudication,  convicting  the  father,  without 
resulting  in  any  Indemnity  to  the  town,  is  not,  and  should  not  be,  a  bar  to  the 
new  proceeding." 

This  case  has  never  been  criticized,  so  far  as  we  have  been  able 
to  discover;  and  it  would  seem  clear  that,  if  a  man  who  has  once 
been  discharged  from  the  operation  of  an  order  of  filiation  may  foi 
a  second  time  be  called  to  answer,  there  could  be  no  objection  to  a 
new  proceeding  in  a  case  where  the  trial  justices  have  failed  tc 
agree.  To  hold  that  a  mere  disagreement  oh  the  part  of  two  met 
can  forever  defeat  the  operation  of  a  statute  which  has  for  its  object 
the  protection  of  the  community  against  burdensome  taxation  pro 
duced  by  the  acts  of  individuals  in  derogation  of  public  policy  is  tc 
do  violence  to  reason  and  justice. 

The  judgment  of  the  court  below  is  therefore  affiled.    All  concur 


(22  MIjbc.  Rep.  337.) 

NCTARA  et  al.  v.  DE  KAMALAKIS. 

(Supreme  Ciourt,  Appellate  Term.    January  17,  ISOS.) 

L  CorNTERCLAiM— Duty  to  Interposk. 

Where  an  action  is  connnenced  in  a  conrt  of  record,  the  party  sned  neet 
not,  as  a  rule,  Interpose  any  cause  of  action  he  niny  have  as  a  counterelain 
thereto,  but  may  thereafter  bring  an  Independent  action  to  recover  for  it 

8.  &A.MB — CouiiTS  OP  Record. 

The  Code  provisions  requiring  certain  counterclaims  to  be  pleaded  In  ac 
tlons  in  justices'  courts  (Code  Civ.  Proc.  §  2SM7)  linve  no  applicntion  t( 
the  city  court  of  New  York,  which  Is  a  court  of  record  (Laws  1872,  c  4:.*D 
8  1). 

8,  EviDKNCE— Admissions. 

Where  statements  previously  made  by  a  defendant  In  a  civil  action  ar 
ofTored  In  evidence  aKfllust  him  as  admissions  against  Interest,  the  fact  tlia 
they  were  made  by  him  while  in  the  custody  of  an  olHcer  under  a  warr;>n 
of  arrest,  and  while  arraigned  In  a  magristrale's  court,  does  not  reude 
them  incompetent. 
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Appeal  from  Sixth  district  court. 

Action  by  Michael  Notara  and  others  aeainst  Oonstantine  De 
Kamalaris.  From  a  judgment  for  defendant,  plaintiffs  appeal.  Be- 
Tersed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

A.  Kelson,  for  appellants. 
J.  P.  Nieman,  for  respondent. 

McADAM,  J.  The  pleadings  in  the  court  below  were  oral.  The 
complaint  was  for  "conversion,"  and  the  answer  was  "general  de- 
nial; another  action  pending;  res  adjudicata;  plaintiffs  not  real- 
party;  demand  bill;  counterclaim."  It  was  claimed  at  the  trial< 
by  the  plaintiffs  that  they  intrusted  with  the  defendant,  for  sale 
on  commission,  a  quantity  of  Turkish  cigarettes,  and  that  he  had 
sold  them,  and  converted  the  proceeds  to  his  own  use.  The  defend- 
ant, on  the  other  hand,  insisted  that  the  cigarettes  were  sold  to  him 
on  credit,  and  that  the  plaintiffs  were  indebted  to  him  in  the  sum 
of  f255,  being  a  5  per  cent,  deduction  which  he  contended  they 
agreed  to  allow  him  on  the  gross  amount  paid  by  him  on  his  pur- 
chases from  them.  No  question  was  raised  in  the  court  below  as  to- 
whether  trover  would  lie,  and  that  subject  need  not  therefore  be 
considered  now. 

The  defendant  introduced  in  evidence  the  pleadings  in  an  action 
brought  by  him  against  these  plaintiffs  in  the  city  court  of  New 
York,  wherein  it  was  sought  to  recover  the  5  per  cent  aforesaid, 
and  claimed  that,  if  the  plaintiffs  had  any  cause  of  action,  it  should 
have  been  pleaded  as  a  counterclaim  and  litigated  in  that  suit, 
which  was  pending  when  this  one  was  commenced.  The  defend- 
ant cites  Brewing  Co.  v.  Haley,  16  App.  Div.  485,  44  N.  Y.  Supp.  915,. 
wbich  holds  that  an  action  to  recover  damages  for  a  breach  of  war- 
ranty on  the  sale  of  goods  is  a  bar  to  a  subsequent  action  by  the 
vendor  to  recover  a  balance  of  the  purchase  price  of  the  goods, 
upon  the  theory  that  the  identity  of  subject-matter  and  contract 
required  but  one  adjudication  to  determine  the  entire  controversy, 
which  ought  to  be  settled  in  the  action  in  which  jurisdiction  first 
attached.  In  that  case  both  parties  conceded  the  contract  of  sale 
and  t!ie  identity  of  the  goods,  and  the  single  dispute  was  as  to 
whether  a  warranty  was  one  of  the  conditions  of  the  contract. 
Here  there  is  no  such  concession  as  to  identity  of  contract  or  sub- 
ject-matter. The  dealings  between  the  plaintiffs  and  defendant  ex- 
tended over  a  series  of  years.  The  plaintiffs  sought  to  recover  on 
an  arrestable  cause  of  action  for  moneys  misapplied  or  converted  by 
the  defendant  as  their  broker  or  agent  in  the  course  of  his  employ- 
ment, while  acting  in  a  fiduciary  capacity  (Consolidation  Act,  § 
1.3U4) ;  while  the  defendant,  by  his  action  in  the  city  court,  undertook 
to  collect  a  claim  alleged  to  be  due  under  a  special  contract  to  pay 
him  5  per  cent,  on  the  amount  paid  by  him  on  sales  to  him  by  the 
plaintiffs.  Apart  from  this  dissimilarity,  there  is  nothing  in  the 
pleadings  or  in  the  record  showing  that  the  different  matters  were- 
so  blended  or  interwoven  that  the  determination  of  the  city  court 
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action  would  effectnally  adjudicate  the  rights  of  the  parties,  and 
we  cannot  infer  that  such  result  would  necessarily  follow.  It  is 
not  enough  that  the  transactions  involved  in  and  giving  rise  to  the 
two  actions  are  the  same  (Stowell  v.  Chamberlain,  60  >'.  Y.  272); 
and  tho  bare  fact  that  two  causes  of  action  spring  out  of  the  same 
contract  does  not  ipso  facto  render  a  judgment  in  one  a  bar  to  a 
suit  on  the  other  (Perry  v.  Dickerson,  85  N.  Y.  345);  for  a  judgment 
in  a  former  suit  is  a  bar  to  a  subsequent  action  only  when  the  point 
or  issue  in  question  is  the  same  in  both  (Marsh  v.  Masterton,  101  N. 
Y.  401,  5  N.  E.  59).  If  the  first  action  be  commenced  in  a  court  of 
record,  the  party  sued  need  not,  as  a  rule,  interpose  any  cause  of 
action  he  may  have  as  a  counterclaim  thereto,  but  may  bring  an  in- 
dependent action  to  recover  for  it.  Lignot  v.  Reddiii};  i  K.  D.  Smith, 
285;  Halsey  v.  Carter,  1  Duer,  667;  Gillespie  v.  Torrance,  25  N,  Y. 
306,  310;  Brown  v.  Gallaudet,  80  N.  Y.  413;  Ruppert  v,  Haug,  87  N. 
Y.  141,  144.  The  marine  (now  city)  court  has  since  the  act  of 
1872  (chapter  429,  §  1)  been  "a  court  of  record  to  and  for  all  intents 
and  i)urposes,"  and  therefore  within  the  rule  as  to  counterclaims 
laid  down  in  the  cases  just  cited.  The  Code  provisions  requiring 
certain  counterclaims  to  be  pleaded  in  actions  in  justices'  courts 
(Code  Civ.  Proc.  §  2947)  have  no  application  to  the  city  court.  The 
defendant  therefore  failed  to  sustain  his  plea  that  there  was  another 
action  i)ejiding  for  the  same  cause. 

It  sulHciently  appears  from  the  evidence  that  the  plaintiffs  were 
the  real  parties  in  interest,  and  authorized  to  maintain  the  action; 
so  there  is  no  merit  in  the  objection  that  they  were  not  the  real 
parties  in  interest. 

As  to  the  merits:  If  there  were  nothing  in  the  case  but  the  issue 
whether  the  cigarettes  were  purchased  by  the  defendant,  or  in- 
trusted to  him  to  be  sold  on  commission,  we  might  afiSrm  the  judg- 
ment on  the  conflicting  evidence.  But  certain  exceptions  taken 
by  the  plaintiffs  during  the  trial  require  consideration. 

It  ai>i)cars  that,  prior  to  bringing  suit,  the  plaintiffs  caused  the 
defendant's  arrest  on  the  charge  of  misappropriating  the  proceeds 
of  the  sales  made;  and  on  the  trial  of  this  action  they  undertook  to 
prove  that  the  defendant  had  made  admissions  concerning  the  na- 
ture of  his  transactions  with  the  plaintiffs,  which  they  deemed  mate- 
rial to  establish  their  cause  of  action.  They  called  Michael  J.  Rein, 
an  ofTicer  connected  with  the  detective  bureau,  as  a  witness,  and 
inter  To^'ated  him  as  to  the  subject-matter  of  the  suit.  The  defend- 
ant's counsel  obtained  leave  to  examine  the  witness  voir  dire,  and 
on  such  examination  it  appeared  that  the  admissions  were  made 
while  the  defendant  was  in  the  custody  of  the  officer,  and  while  ar- 
raigned in  a  magistrate's  court.  The  plaintiffs  then  attempted  to 
resume  their  examination  in  chief,  but  the  questions  put  were  ob- 
jected to  and  excluded  under  exception.  The  defendant  seeks  now 
to  criticise  the  form  of  the  questions,  but  all  objection  to  form  must 
be  deemed  obviated  by  the  ruling  of  the  justice,  in  which  he  said,  "I 
will  sustain  objections  to  anything  of  this  character;"  for  it  was 
useless  to  change  the  phraseology  of  the  question  for  the  mere 
purpose  of  having  it  excluded  when  that  result  was  inevitable.     The 


Digitized  by 


Google 


Sup.  Ct.)  NOTABA   ▼.  DK  KAHALARI3.  219 

role  la  that,  where  a  party  to  a  civil  action  has  made  admissions 
of  facts  material  to  the  issue  in  the  action,  it  is  always  competent 
for  the  adverse  party  to  give  them  in  evidence;  and  it  matters  not 
whether  the  admissions  were  in  writing  or  by  parol,  nor  when  nor 
to  whom  they  were  made.  Cook  v.  Barr,  44  N.  Y.  156;  Wood,  Prac 
Ev.  494.  We  held  in  Nasanowitz  v.  Hanf,  17  Misc.  Rep.  157,  39  N. 
Y.  Supp.  327,  that  where,  on  a  previous  tnal  of  an  action,  a  witness 
had  testified  to  certain  facts,  any  person  present  at  the  time  waB 
competent  to  testify  in  respect  thereto,  and  that  there  was  no 
necessity  for  producing  the  stenographer  who  took  the  notes  of  the 
evidence. 

But  it  is  claimed  by  the  defendant  that  different  rules  apply  when 
the  statements  are  made  by  a  person  while  in  the  custody  of  an  offi- 
cer under  a  criminal  charge,  or  while  being  arraigned  in  a  criminal 
court.  There  is  no  warrant  for  such  claim.  The  term  "admission" 
is  usually  applied  to  civil  actions,  and  "confession"  to  acknowledg- 
ments of  guilt  in  criminal  prosecutions.  Where  statements  made 
by  a  defendant  to  an  officer  involve  him  civilly,  they  may  be  re- 
ceived as  an  admission  against  interest,  even  though  they  might  be 
rejected  as  a  confession  in  a  criminal  court.  1  Phil.  Ev.  (5th  Am. 
Ed-,  with  Cow.  &  H.'s  notes)  '432.  And  see,  also,  Tayl.  Ev.  (from 
•8th  Eng.  Ed.)  §  724;  1  Greenl.  Ev.  §  193.  Many  learned  jurists  have 
considered  confessions  as  the  highest  and  most  satisfactory  evidence 
of  guilt.  Bosc.  Cr.  Ev.  (7th  Ed.)  39.  The  circomsrtances  under 
which  the  confession  is  made  may  affect  the  value  to  be  given  to 
the  evidence,  but  do  not  affect  its  competency  when  offered  as  an 
admission  against  interest  in  a  purely  civil  proceeding. 

It  did  not  appear  that  the  admission  was  made  under  the  influ- 
ence of" fear  produced  by  threats,  or  by  promises  or  deception;  and 
it  would  have  been  admissible  even  in  a  criminal  prosecution.  Cr. 
Code,  §  395;  Fralich  v.  People,  65  Barb.  48,  51;  Hartung  v.  Peo- 
ple, 4  Parker,  Cr.  R  319;  O'Brien  v.  People,  48  Barb.  274,  279, 
280.  Prima  facie,  as  a  matter  of  course,  a  confession  by  the  pris- 
oner is  admissible  as  evidence  against  him,  and  it  is  for  him  to 
show  legal  grounds  for  excluding  it.  Bosc.  Cr.  Ev.  (7th  Ed.)  39; 
Com.  V.  Sego,  125  Mass.  210,  213.  And  it  is  not  sufficient  to  exclude 
a  confession  by  a  prisoner  that  he  was  under  arrest  at  the  time, 
or  that  it  was  made  to  the  officer  in  whose  custody  he  was,  or  in 
answer  to  questions  put  by  him,  or  that  it  was  made  under  hope  or 
promise  of  a  benefit  of  a  collateral  nature.  Cox  v.  People,  80  N.  Y. 
500. 

In  People  ▼.  R<^r8,  18  N.  Y.  9,  12,  where  the  prisoner  was  tried 
for  murder.  Judge  Denio,  writing  for  the  court,  said : 

"Tbe  objection  to  tbe  testimony  of  the  policeman  assumes  that  no  admis- 
sion by  a  person  accused  of  crime,  made  to  an  officer  who  had  him  in  custody, 
can  be  received.  It  was  not  pretended  that  any  threats,  promises,  or  other 
inducements  had  been  held  out  to  the  prisoner;  but  the  objection  was  placed 
upon  tbe  ground  first  mentioned.  I  have  looked  carefully  into  all  the  cases 
referred  to  by  defendant's  counsel  in  support  of  that  position,  and  many 
others,  and  do  not  find  that  it  has  ever  been  held  that  the  simple  fact  of  tlie 
prisoner  being  in  custody  was  sufficient  to  exclude  his  declarations,  whether 
made  to  tlie  officer  or  third  persons.    On  the  contrary,  many  of  the  cases, 
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upon  the  competency  of  confessions,  show  that  the  prisoner  was  In  custody  at 
the  time;  and  the  question  generally  has  been  whether  the  confession  was 
Toluntary,  or  was  Influenced  by  what  was  said  to  him  by  the  officer  or  by 
others." 

It  is  apparent,  therefore,  that  the  rulings  by  the  justice  as  to 
the  admissibility  of  the  admissions  as  eyidence  in  a  civil  action  were 
stricter  than  would  have  been  authorized  if  the  statements  had  been 
offered  as  confessions  in  a  criminal  prosecution.  For  error  in  ex- 
cluding this  evidence,  the  judErment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  the  event.  All 
concur. 


(23  App.  Dlv.  115.) 

HATES  v.  GARSON  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    January  18,  189S.) 

CbJlSOK  of  VbKOB — SUFFICIBKCT  OF  AFFIDAVIT. 

Affidavits  to  change  the  place  of  trial,  which  state  that  the  moving  part; 
"expects  to"  (instead  of  "can")  prove  material  facts  set  forth,  by  designated 
persons  residing  in  the  county  to  which  removal  is  sought,  are  suttlcient 
to  warrant  the  granting  of  the  motion,  in  the  discretion  of  the  court  If,  by 
Inspection  of  the  moving  papers,  it  appears  that  there  Is  a  reasonable 
ground  for  the  expectation,  even  thougli  the  affidavits  of  the  witnesses  an 
not  produced  on  the  motion. 

Appeal  from  special  term,  Westchester  county. 

Action  by  James  P.  Hayes  against  Moses  L.  Garson  and  others 
From  an  order  granting  a  change  of  venue,  plaintiff  appeals.  Af 
firmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT 
HATCH,  and  WOODWARD,  JJ. 

■Roger  M.  Sherman,  for  appellant 
John  M.  Digney,  for  respondents. 

GOODRICH,  P.  J.  The  action  is  brought  by  the  assignee  of  { 
judgment  creditor,  against  the  defendants  therein  and  one  Berths 
C.  Garson,  to  reach  certain  assets  of  the  defendants,  on  the  groun( 
of  their  collusion  with  other  creditors  in  securing  a  preferentia 
application  of  such  assets.  The  complaint  alleges  that  the  de 
fendants  Moses  L.  Garson  and  James  C.  Wood,  who  reside  and  wen 
in  business  in  Monroe  county  under  the  name  of  Garson  &  Wood 
bought  goods  of  the.  Standard  Folding-Bed  Company,  in  the  cit; 
of  New  York,  on  credit,  and  uiwn  certain  false  representations  a: 
to  their  solvency;  that  before  tiie  time  of  credit  expired  the  defend 
ants  conspired  with  the  defendant  Bertha  C.  Garson  to  have  judg 
ments  entered  in  her  favor  against  themselves,  upon  a  false  aiK 
fraudulent  cause  of  action,  and  to  have  their  property  taken  an( 
sold  upon  execution;  and  that  this  scheme  was  effected.  The  coa 
pany  obtained  a  judgment  for  its  claim  on  May  3, 1897,  and  assij^ne 
the  same  to  the  plaintiff,  who  resides  in  Westchester  county,  wher 
the  venue  was  laid.  A  motion  was  made  to  change  the  place  c 
trial  to  Monroe  county,  and  from  the  order  granting  the  motion  th 
plaintiff  appeals.     The  plaintiff  presented  an  aflidavit  to  oppose  th 
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motion,  in  which  he  atated  merely  that  he  could  prove  the  con- 
spiracy by  more  than  10  persons  residing  in  New  York  City,  without 
giving  their  names,  op  any  details  of  their  evidence.  His  chief 
contention  is  that  the  affidavit  upon  which  the  order  was  based  is 
defective,  in  stating  that  the  defendants  "expect"  to  prove  the  facts 
of  their  defense  by  certain  numerous  witnesises  who  reside  in  Mon- 
roe county,  instead  of  stating  that  they  "can"  prove  such  facts. 
There  is  a  conflict  of  authority  in  the  several  departments  of  the 
state  upon  this  question.  In  the  First  department  it  has  been  held 
that  the  affidavits  must  contain  the  statement  that  the  party  can 
prove  his  allegations  bv  the  witnesses.  Bheinstrom  v.  Weir,  5 
App.  Div.  109,  as  N.  Y,  Supp.  1030;  Tuska  v.  Wood,  81  Hun,  79,  30 
N.  Y.  Supp.  523.  In  the  Third  department  a  contrai-y  doctrine 
seems  to  obtain.  Smith  v.  Mack,  70  Hun,  517,  24  N.  Y.  Supp.  131; 
^Bell  V.  Whitehead  Bros.  Co.,  5  App.  Div,  555,  39  N.  Y.  Supp.  434 
But  in  other  cases  in  the  First  department,  as  well  as  elsewhere,  it 
is  held  that  the  matter  rests  largely  in  the  discretion  of  the  court; 
and  in  Thurfjell  v.  Witherbee,  70  Hun,  401,  24  N.  Y.  Supp.  278,  the 
First  department,  stating  the  rule  as  laid  down  in  other  cases,  lim- 
ited it  by  the  following  language: 

"Affidavits  to  change  the  place  of  trial,  which  state  that  the  moving  party 
can  prove  material  facts  by  the  persons  named,  are  held  to  be  sufBclent;  but 
affidavits  stating  that  the  moving  party  expects  to  prove  such  facts  are  Insuffi- 
cient, nnless  the  affidavits  disclose  grounds  showing  that  the  facts  can  probably 
be  established  by  the  persons  designated.  This  may  be  done  by  positive  aver- 
ments made  by  the  party,  or  by  affidavits  of  the  proposed  witnesses." 

We  think  the  rule  may  be  further  limited,  and  that  wherever,  by 
an  inspection  of  the  moving  papers,  it  appears  that  there  is  a 
reasonable  ground  for  the  expectation  of  the  moving  party  that  he 
will  be  able  to  prove  by  the  witnesses  the  stated  facts, — ^as,  for  in- 
stance, that  the  witnesses  must  necessarily  know  the  facts, — the 
court,  in  the  exercise  of  its  discretion,  may  fairly  conclude  that 
the  statement  of  such  expectation  is  the  equivalent  of  a  positive 
statement  of  ability,  even  where  the  affidavits  of  the  witnesses  are 
not  produced  on  the  motion.  These  views,  we  think,  control  the 
present  appeal,  and  for  this  reason:  The  allegation  of  the  com- 
plaint is  that  the  judgment  debtors  conspired  with  Mrs.  Carson, 
and  gave  her  a  fraudulent  judgment.  The  affidavits  state  that 
the  defendants  expect  to  prove  certain  facts  by  the  twenty-seven 
witnesses  referred  to  therein,  all  but  one  of  whom  reside  in  Eoches- 
ter.  It  may  be  admitted  that  the  number  of  witnesses  is  liberally 
stated,  and  with  an  exaggeration  of  the  large  number  necessary  to 
establish  the  defense  to  which  parties  are  prone  in  affidavits  of 
this  character.  Some  of  the  witnesses,  prior  to  May  3d,  obtained 
judgments  against  the  defendants,  and  issued  executions  thereon, 
attended  the  sheriff's  sale,  and  purchased  some  of  the  assets  at  their 
fair  value;  and,  the  affidavits  state,  their  claims  were  valid  and 
honest.  Within  this  class  are  five  of  the  witnesses.  Two  others 
are  presidents  of  banks  at  Rochester,  who  are  expected  to  testify 
that  they  had  valid  claims  against  the  firm,  which  transferred  to 
them  certain  of  its  assets  as  security  for  their  claims.     As  to  these 
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witnesses,  we  think  the  aflSdavit  discloses  a  fair  justification  of  the 
defendants'  expectation  of  their  ability  to  prove  the  alleged  facts. 
Three  other  witnesses  were  purchasers  at  the  sale,  and  are  expected 
to  testify  that  a  fair  price  was  realized,  and  that  the  plaintitf  a  as- 
signor was  represented  at  the  sale  by  an  agent,  aad  asked  that  the 
property  be  sold  in  parcels.  There  is  no  affidavit  of  the  plaintifE 
contradicting  this  latter  statement,  and  it  may  be  assumed  to  be 
true.  Four  witnesses  named  are  the  siheriff  and  his  deputies,  who 
are  expected  to  prove  the  regularity  and  fairness  of  the  sale.  Four 
other  witnesses  are  expected  to  prove  that  Mrs.  Garson  is  a  woman 
of  property,  and  loaned  money  to  the  firm.  They  are  her  father 
and  brother,  and  the  officers  of  banks  in  which  she  had  money,  or 
who  had  given  her  checks  for  or  loaned  her  money  on  mortgage  on 
her  peal  estate.  Two  others  are  the  county  judge  and  county  clerk, 
to  prove  the  rendition  or  docketing  of  the  judgments  to  the  yarious 
creditors.     Throwing  out  of  the  cat^ory  several  of  their  witnesses, 

*  on  the  ground  that  their  testimony  would  be  cumulative,  or  could 
be  established  by  record  evidence,  enough  remain  to  make  it  evl- 

j  dent  that  they  are  essential  to  prove  the  defense;  and  as  the  de- 

?  tails  of  their  testimony  are  stated  in  the  affidavit,  and  there  is  no 

!  denial  by  affidavit,  we  think  it  may  fairly  be  said  that  the  affidavits 

1  "disclose  circumstances  showing  that  the  facts  can  probably  b€ 

established  by  the  persons  designated,"  as  laid  down  in  Thurf  jell 
V.  Witherbee,  supra.     In  addition  to  this,  it  is  to  be  noticed  thai 
'  the  plaintiff  names  no  witnesses  residing  in  Westchester  county, 

•  and  does  not  even  give  the  name  of  any  witness  whartever,  or  any 
particulars  of  the  evidence  of  any  of  his  witnesses. 

We  think  the  discretion  of  the  learned  judge  at  special  term  wai 
J  fairly  exercised,  and  we  are  not  inclined  to  disagree  with  his  conclu 

sions.     Order  affirmed,  with  flO  costs  and  disbursements.     All 
concur. 


(25  App.  Dlv.  153.) 

SCHENCK  v.  BARNES  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    January  21,  1898. 

Trust  Fond— Grantor  a  Beneficiary— Liabimtt  for  Judgment. 

Where  an  owner  of  real  property  conveys  the  same  to  a  trustee,  to  recelvi 
and  apply  the  rents  and  profits  to  the  use  of  the  grantor  for  life,  with  re 
maluder  over,  and  with  a  power  of  sale  In  the  trustee,  an  action  will  11< 
on  hehnlf  of  a  Judsment  creditor  of  the  grantor,  after  execution  is  returne< 
unsatisfied,  to  subject  the  debtor's  interest  under  the  trust  to  the  plalQUfTi 
Judgment     2  Rev.  St  p.  174,  {f  38,  30;    Code  Civ.  Proc.  fS  1871,  1879. 

Appeal  from  special  term. 

Action  by  Belle  C.  Schenck  again«t  William  D.  Barnes  and  Henr^ 
W.  Taft,  trustee.  From  a  judgment  sustaining  a  demurrer  to  th* 
complaint,  plaintiff  appeals.     Keversed. 

Argued  before  GOODRICH,  P.  J.,  and  OXJLLEN,  BABTLETT 
HATCH,  and  WOODWARD,  JJ. 

John  W.  Hutchinson,  Jr.  (Walter  S.  Newhouse  on  brief),  for  ap 
pel  Ian  t. 
Robert  W.  Candler,  for  respondents. 


Digitized  by 


Google 


Sup.  Ct.)  BCHEMCK   y.  BARNES.  223 

CDLLEN,  J.  The  complaint  states  that  on  October  11,  1893,  the 
defendant  Barnes  conveyed  certaLa  real  property  in  the  city  of 
New  York  to  the  defendant  Taft,  in  trust,  reserving  to  himself 
the  beneficial  interest  in  the  said  property  for  life,  "subject  to  the 
necessary  expenses  of  the  said  trustee,  with  remainder  over,  and 
with  full  power  of  sale  in  said  trustee,"  etc.,  and  that  the  defend- 
ant Taft  was  at  the  time  of  the  comioencement  of  the  action  in 
possession  of  the  property.  It  then  alleges  the  recovery  by  the 
plaintiff,  on  the  18th  of  November,  18D6,  of  a  judgment  against  the 
defendant  Barnes  for  over  $7,000,  the  docket  of  the  judgment,  issue 
of  execution  thereon,  and  return  of  the  execution  unsatisfied. 
Judgment  is  asked  that  the  court  determine  the  amount  of  interest 
of  defendant  Barnes  reserved  to  himself  in  and  to  the  said  trust 
fund,  that  it  order  such  interest  to  be  sold,  and  the  proceeds  to  be 
applied  to  the  satisfaction  of  plaintiff's  judgment.  To  this  com- 
plaint the  defendants  demurred,  claiming  that  it  stated  no  cause 
of  action.  From  an  interlocutory  judgment  sustaining  the  demur- 
rer this  appeal  is  taken. 

The  complaint  does  not  clearly  set  forth  the  nature  and  char- 
acter of  the  trust  upon  which  the  property  was  conveyed, — whether 
it  was  an  active  trust,  under  which  the  trustee  was  required  to  col- 
lect the  rents  and  profits  and  apply  them  to  the  use  of  the  grantor, 
or  a  passive  trust,  under  which  the  grantor  was  to  be  allowed  to 
retain  possession  of  the  trust  property  during  his  life.  It  would 
have  been  far  more  satisfactory  had  either  the  trust  deed  been 
incorporated  in  the  complaint  or  its  legal  effect  set  forth  in  detail. 
But  in  the  argument  of  the  case  both  counsel  have  treated  the  trust 
as  bejng  in  fact  one  to  collect  rents  and  profits  and  apply  them  to 
the  use  of  the  settlor  of  the  trust,  and  we  shall  assume  the  trust 
to  be  of  that  character.  It  is  not  charged  that  the  plaintiff  was  a 
creditor  of  the  defendant  Barnes  at  the  time  of  the  execution  of  the 
trust  deed.  Therefore,  though  the  deed  was  voluntary,  and  with- 
out consideration,  it  was  not  necessarily  fraudulent  as  to  him,  and 
it  is  not  alleged  that  the  deed  was  made  with  the  intent  to  defraud 
subsequent  creditors.  There  is  no  allegation  that  the  income 
from  the  trust  property  is  more  than  is  requisite  for  the  support  and 
maintenance  of  the  cestui  que  trust.  There  is,  therefore,  but  one 
question  presented,  and  that  a  narrow  one,  whether  such  an  inter- 
est, reserved  for  his  own  benefit  by  the  founder  of  a  trust,  is  sub- 
ject to  the  claim  of  his  creditors. 

Id  England,  for  a  long  period,  the  law  has  been  settled  that  the 
interest  or  income  of  the  equitable  life  tenant,  with  the  single  ex- 
ception of  a  trust  for  a  married  woman,  is  alienable  by  the  benefi- 
ciary, passes  to  an  assignee  in  bankruptcy,  and  is  at  all  times  sub- 
ject to  the  claims  of  creditors.  Nor  will  any  provision  in  the  trust 
deed  that  the  income  shall  be  inalienable,  or  shall  not  be  antici- 
pated, be  effective.  The  trust  deed  may  provide  that,  on  the  bank- 
ruptcy or  alienation  of  the  first  beneficiary,  the  interest  of  that  ben- 
eficiary shall  cease,  and  the  income  thereafter  go  to  another  person. 
But,  as  long  as  the  income  is  payable  to  any  particular  beneficiary, 
it  is  not  possible  to  withdraw  it  from  satisfaction  of  the  debts 
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of  such  person.  Perry,  Trusts,  §§  386-388.  The  question  now  be- 
fore us  could,  therefore,  not  arise  in  that  country.  The  Eii«rlish 
rule  prevailed  in  this  state  uiltil  the  enactment  of  the  Revised  Stat- 
utes. It  was  also  adopted  for  a  time  in  most  of  the  other  states, 
but  of  late,  in  a  majority  of  the  states  and  in  the  courts  of  the 
United  States,  the  English  rule  does  not  obtain,  and  this,  in  most 
oases,  without  any  statutory  enactment  abrogating  it.  The  doc- 
trine now  held  is  "that  the  owner  of  property  may,  in  the  free  exer- 
cise of  his  bounty,  bo  dispose  of  it  as  to  secure  its  enjoyment  to  the 
objects  of  his  bounty,  without  making  it  alienable  by  them  or  lia- 
ble for  their  debts."  Nichols  v.  Eaton,  91  U.  S.  716;  Bank  v.  Ad- 
ams, 133  Mass.  170;  White  v.  White,  30  Vt.  338;  Pope's  Ex'rs  v. 
Elliott,  8  B.  Mon.  56;  Brown  v.  Williamson's  Ex'rs,  36  Pa.  St.  338; 
Fisher  v.  Taylor,  2  Rawle,  33.  But  this  principle  is  not  applied 
where  the  owner  of  the  property  is  the  founder  of  the  trust,  and  he 
himself  the  object  of  his  own  bounty.  In  Bank  v.  Windram,  1.33 
Mass.  175,  it  was  held  that  a  person  cannot  settle  his  property  in 
trust  to  pay  the  income  to  himself  for  life,  with  a  provision  that  it 
shall  not  be  alienated  by  anticipation,  so  as  to  prevent  creditors 
from  reaching  the  income;  and  that  even  in  the  case  of  a  married 
woman.     It  is  there  said: 

"The  general  policy  of  our  law  Is  that  creditors  shall  have  the  right  to  resort 
to  all  the  property  of  the  debtor,  except  so  far  as  the  statutes  exempt  it  from 
Unbility  for  his  debts.  But  this  policy  does  not  subject  to  the  debts  of  the 
debtor  the  property  of  anoUier,  and  is  not  defeated  when  tlie  founder  of  a 
trust  Is  a  person  other  than  the  debtor.  •  •  •  Creditors  of  the  beneficiary 
have  no  right  to  complain  that  the  founder  did  not  give  his  property  for  their 
benefit,  or  that  they  cannot  reach  a  gi-eater  interest  in  the  property  than  the 
debtor  has,  or  ever  had.  But  when  a  man  settles  his  property  upon  a  trust 
In  his  own  favor,  with  a  clause  restraining  his  power  of  alienating  the  Income, 
he  undertakes  to  put  his  own  property  out  of  the  reach  of  his  creditors,  while  the 
retains  the  beneficial  use  of  it.  •  •  •  To  permit  a  man  thus  to  attach  to 
a  valuable  interest  in  property  retained  by  himself  the  quality  of  inalienability 
and  of  exemption  from  his  debts  seems  to  us  to  bo  going  further  than  a  sound 
public  policy  will  justify.     No  authorities  are  cited  in  favor  of  such  a  rule." 

In  Mackason's  Appeal,  42  Pa.  St.  330,  it  was  held  that  one  sui 
juris  cannot,  as  against  creditors,  either  prior  or  subsequent,  set- 
tle his  property  in  trust  for  his  own  use  for  life.     It  is  there  said: 

"This  statement  brings  us  to  the  simple  Inquiry,  can  the  owner  of  property 
80  dispose  of  It,  for  his  own  use,  benefit,  and  support,  as  to  put  It  beyond  the 
reach  of  llalilllty  for  his  future  delits.  he  being  and  continuing  sul  juris,  and 
there  appearing  to  be  no  reason  therefor,  excepting  to  withdraw  It  from  such 
liability,  and  thus  retain  the  temporal  owncrsliip  withont  its  Incidents?  This 
would  be  a  startling  proposition  to  alllrm.  It  would  revolutionize  the  credit 
system  entirely,  destroy  all  faith  In  the  apparent  ownership  of  property,  and 
repeal  all  our  statutes  and  decisions  against  fraud." 

In  Mcllvaine  v.  Smith,  42  Mo.  45,  it  was  held  that: 

"A  party  cannot  tie  up  his  own  pioporty,  under  a  trust,  In  such  manner  that 
he  may  be  enabled  to  enjoy  the  incouie  thereof  and  set  his  creditors  at  defi- 
ance." 

I  shall  not  pursue  this  subject  further.  In  the  recent  work  of 
Prof.  Gray  on  Restraints  on  the  Alienation  of  Property  there  is 
found  a  most  exhaustive  review  of  all  the  authorities,  American 
and  English,  bearing  on  the  question.     Though,  as  the  author  ad- 
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mils,  the  work  was  written  with  the  intention  of  enforcing  the 
author's  riewa  of  what  should  be  the  law,  as  well  as  to  show  what 
in  fact  is  the  state  of  the  kiw,  the  labor  bestowed  towards  the  first 
pnrpose  has  been  in  no  manner  at  the  expense  of  the  second. 
Whether  we  share  the  economic  views  of  the  author  on  the  sab- 
ject  of  spendthrift  trusts  or  not,  the  work  remain*  a  masterpiece 
of  research  in  the  collation  of  adjudicated  cases  and  of  legal  acu- 
men in  the  analyses  of  those  cases.     Prof.  Gray  says  (section  91): 

"It  h  deemed  against  pnbHc  policy  to  allow  a  man  to  settle  pn^erty  on  hlm- 
Klf  until  his  death  or  bankrnptcy,  and  then  over,  or  to  settle  a  life  interest 
which  he  possesses  upon  himself  until  banlcruptcy,  and  then  over.  In  either 
case,  upon  his  bankruptcy,  an  interest  for  his  life  passes  to  his  assignees. 
This  rule  must  not  be  confounded  with  the  doctrine  that  a  man  cannot  make  a 
voluntary  conveyance  In  fraud  of  his  creditors.  This  present  rule  goes  fur- 
ther, and  forbids  a  man,  even  for  good  consideration,  to  make  a  grant  over 
of  bis  life  interest,  contingent  on  his  bankruptcy  as  a  condition  precedent. 
If  he  reserves  a  life  interest,  It  will  go  to  his  assignees  In  bankruptcy,  despite 
any  condition  or  limitation,  even  though  the  gift  over  after  his  death  is  valid, 
because  made  on  good  consideration." 

I  can  find  no  case  in  conflict  with  the  doctrine  thus  declared,  with 
the  exception  of  some  dicta  in  certain  New  York  cases,  whidi  are 
80  plainly  obiter  as  not  to  require  discussion.  Bank  t.  Eames,  4  Abb. 
Dec.  83;  Bryan  v.  Knickerbacker,  1  Barb.  Ch.  409.  I  think  it  may 
safely  be  said  that  nowhere,  unless  it  be  in  this  state,  can  a  man  put 
his  property  beyond  the  reach  of  creditors,  and  yet  retain  a  benefi- 
cial interest  therein.  The  proposition  itself  would  seem  to  shock  our 
sense  of  justice.  This  being  the  gei^eral  rule  of  law,  it  is  necessary 
to  see  whether  it  has  been  changed  by  the  Revised  Statutes  of  this 
state,  llie  only  provision  that  can  have  accomplished  such  a  result 
ia  section  63,  pt  2,  p.  730,  Bev.  St: 

"No  person  beneficially  interested  In  a  trust  for  the  receipt  of  the  rents  anil 
profits  of  lands  can  assign  or  in  any  manner  dispose  of  such  interest." 

It  is  unquestionable  that  this  section  has  abrogated  the  English 
rnle  where  the  trust  property  proceeds  from  a  stranger.  For  a  long 
time  it  was  doubted  whether  it  had  not  saved  the  whole  income  of 
the  equitable  life  tenant  from  the  claims  of  creditors,  even  though 
the  income  exceeded  what  was  necessary  for  the  proper  maintenance, 
nse,  and  support  of  the  life  tenant.  The  question  was  finally  deter- 
mined in  Williams  v.  Thorn,  70  N.  Y.  270,  where  it  was  held  not  to 
exempt  that  part  of  the  income  which  might  not  be  necessary  for  the 
support  of  the  debtor.  I  doubt  very  much  whether  this  section  was 
intended  to  apply  to  a  case  where  the  debtor  himself  creates  the 
trust.  I  find  no  special  note  of  the  revisers  on  this  section,  which  is 
singular,  considering  the  great  change  in  law  which  it  effected.  The 
note  to  section  55  shows  that  the  object  of  the  section  was  to  make 
provision  for  the  maintenance  of  infants,  nuirried  women,  and  im- 
provident persons.  The  opinion  prevalent  at  the  time  <rf  the  enact- 
ment of  the  Revised  Statutes  was  that  a  trust  could  be  created  only 
for  the  benefit  of  beneficiaries  of  that  character.  In  the  first  great 
will  case  that  arose  after  the  Revised  Statutes  (Coster  v.  Lorillard, 
14  Wend.  265),  in  three  of  the  five  opinions  delivered  in  the  court 
of  errors,  the  trusts  created  by  the  will  were  regarded  as  void  be- 
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<  cause  the  beneficiaries  were  competent  persons.    The  same  view  wa 

taken  by  the  chancellor  in  Farnham  t.  Campbell,  10  Paige,  598.  1 
is  well  known  that  the  law  was  finally  settled  otherwise,  and  tha 
a  trust  can  be  created  for  the  benefit  of  any  person.  I  refer  to  thee 
authorities  only  to  show  that  it  was  never  contemplated  by  the  ai 
thors  of  the  Revised  Statutes  to  give  the  property  of  a  debtor  th 
immunity  from  his  debts  here  contended  for,  whether,  in  fact,  the 
have  effected  that  result  or  not. 

But  this  is  not  the  only  provision  of  the  statute  bearing  on  th 
subject.    Byeections38,  39,  p.  174,  2Rev.  St.,  it  isprovided: 

"See.  38.  Whenever  an  execution  against  the  property  of  a  defendant,  sha 
have  been  Issued  on  a  Judgment  at  law,  and  shall  have  been  returned  unsatli 
tied.  In  whole  or  In  part,  the  party  suing  out  such  execution,  may  tile  a  bi 
In  chancery  against  such  defendant,  and  any  other  person,  to  compel  the  dh 
covery  of  any  property  or  thing  in  action,  belonging  to  the  defendant,  and  o 
any  property,  money,  or  thing  in  action,  due  to  him,  or  held  in  trust  for  hiir 
and  to  prevent  the  transfer  of  any  such  property,  money  or  thing  in  actioi 
or  the  payment  or  delivery  thereof,  to  the  defendant,  except  where  such  trui 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  som 
person  other  than  the  defendant  himself, 

"Sec.  39.  The  court  shall  have  power  to  compel  such  discovery,  and  to  pn 
vent  such  transfer,  payment  or  delivery,  and  to  decree  satisfaction  of  ilie  sui 
remaining  due  on  such  Judgment,  out  of  any  personal  property,  money  o 
tilings  In  action  belonging  to  the  defendant,  or  held  In  trust  for  him.  with  th 
exception  above  stated,  which  shall  be  discovered  by  the  proceedinsre  In  cliai 
eery,  whether  the  same  were  originally  liable  to  be  taken  In  execution  at  law  o 
not." 

By  the  statute  a  cestui  que  trust,  in  a  trust  of  this  character,  ba 
no  estate,  legal  or  equitable,  in  the  lands,  but  merely  a  right  to  ei 
force  performance  of  the  trust  in  equity.  The  interest  of  the  ben« 
ficiary  is,  therefore,  not  real  estate,  but  a  thing  in  action,  and  in  thi 
case  falls  within  the  terms  of  the  section,  and  not  within  its  excej 
tion,  for  the  trust  was  credited  by  the  debtor  himself.  The  only  wa 
this  conclusion  can  be  avoided  is  to  hold  that  the  rights  of  actio 
contemplated  by  these  provisions  of  the  statute  are  solely  ri'.rlits  c 
action  relating  to  personalty,  and  not  proceeding  in  any  roanne 
from  real  estate.  I  know  of  no  reason  for  so  limiting  the  statntor 
provisions.  On  the  contrary,  the  history  of  the  development  of  th 
law,  under  the  statute  of  uses  and  trusts,  shows  that  the  courts  c 
this  state  have  at  all  times  sought  to  assimilate  the  rights  of  credii 
ors  to  estates  or  interests  in  lands,  or  the  income  thereof,  with  thei 
rights  in  personal  property.  Williams  v.  Thorn,  supra;  Cochrane  ^ 
Schell,  140  N.  Y.  516,  35  N.  E.  971.  The  statutory  provision  that  th 
trust  income  shall  be  inalienable  is  in  terms  confined  to  real  estati 
yet  the  courts  have  determined  that  it  equally  applies  in  the  case  c 
a  trust  of  personal  property.  The  same  is  true  as  to  the  provision 
of  section  57,  that  surplus  of  income  shall  be  liable  in  equity  to  th 
claims  of  creditors.  In  terms  the  section  is  confined  to  real  estati 
By  the  decisiona  of  the  courts  it  applies  also  to  personalty.  To  coi 
4  fine  the  application  of  sections  38  and  39  to  rights  of  action  proeeec 

J  ing  from  personalty  would  be  to  act  in  a  direction  contrary  to  th:i 

in  which  nearly  every  decision  of  the  courts  on  the  much-vexed  sui 
ject  of  uses  and  trusts  has  proceeded. 
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There  is  another  consideration  to  be  borne  in  mind.  I  shall  not 
attempt  to  determine  the  eflfect  of  section  1,  p.  135,  2  Key.  St.,  that 
the  transfer  of  personal  property  or  choses  in  action  in  trust  for  the 
use  of  the  person  malting  the  transfer  is  absolutely  void  as  to  sub- 
sequent as  well  as  existing  creditors.  Judge  CJomstock,  in  Curtis  v. 
Leavitt,  15  N.  Y.  122,  after  reciting  the  history  of  the  statute,  inti- 
mates that  its  purpose  has  been  overestimated,  and  that  its  effect 
is  to  render  subject  to  creditors  only  the  interest  reserved  by  the 
assignor.  Young  ▼.  Heermans,  66  N.  Y.  374,  however,  seems  an 
exact  authority  to  the  effect  that  the  transfer  is  void  in  toto,  and 
that  both  principal  and  income  can  be  seized  by  the  creditor.  If  the 
contention  of  the  present  respondents  prevails,  this  curious  result 
would  follow:  If  a  man  should  place  10  shares  of  railroad  bonds  or 
a  f  1,000  bond  in  trust,  the  income  payable  to  himself,  and  on  his 
death  the  principal  to  his  children,  both  income  and  principal  could 
be  seized  by  the  credits.  But  if  he  should  create  a  similar  trust  of 
real  estate,  it  may  be  of  the  value  of  hundreds  of  thousands  of  dollars, 
the  income  would  be  beyond  the  reach  of  his  creditors,  providing  his 
mode  of  life  has  been  suflaciently  luxurious,  expensive,  or  extravagant 
to  require  the  whole  income  to  support  him  in  the  state  or  condition 
to  which  he  had  been  accustomed.  It  would  seem,  too,  by  Stow  v. 
Chapin  (Sup.)  4  N.  Y.  Supp.  496,  that  the  fact  that  a  single  man  pos- 
sesses an  annual  income  of  over  |25,000,  proceeding  from  a  trust  fund 
the  principal  of  which  exceeds  half  a  miUion,  creates  no  presumption 
that  the  income  is  in  excess  of  what  is  requisite  for  the  debtor's 
proper  support  Certainly  there  has  never  been  any  disposition  dis- 
played in  this  state,  either  by  lawmakers,  courts,  or  publicists,  to 
favor  a  system  of  landed  estates.  We  should  not  support  a  doctrine 
that  would  lead  to  the  incongruous,  as  well  as  unjust,  results  indi- 
cated, unless  the  statute  makes  it  impossible  for  us  to  avoid  it.  This, 
we  think,  is  not  the  case.  In  what  manner  the  debtor's  life  interest 
shall  be  appropriated  to  the  plaintiff's  claim, — whether  by  collecting 
the  rents,  and  applying  the  Income  from  time  to  time  upon  the  judg- 
ment, or  by  a  sale  of  the  life  estate  for  a  similar  object, — ^it  is  un- 
necessary to  determine.  We  hold  that  in  some  manner  or  other  the 
debtor's  interest  is  subject  to  the  plaintiff's  judgment. 

The  interlocutory  judgment  should  be  reversed,  and  judgment  di- 
rected for  plaintiff  on  demurrer,  with  costs,  with  leave  to  defend- 
ants within  20  days  to  withdraw  demurrer,  and  answer,  on  payment 
of  such  costs.    All  concur. 


(25  App.  Div.  107.) 

PEOPLE  ex  rel.  BENEDICT  v.  ROE  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    Januarr  18,  1898.) 

1.  CEirrroRARi  to  Revirw  Arsbssmbst. 

Tbe  fact  that  a  writ  of  certiorari  to  review  assessment  proceeding  under 
article  11  of  the  tax  hiw  of  1896  (5  Rev.  SL  [Oth  Ed.]  p.  3309)  Is  addressed 
to  certain  members  of  the  board  of  assessors.  Instead  of  to  all  the  mem- 
bers, or  to  the  board  Itself,  constitutes  a  fatal  defect, 
fc  Sank — Ambndicent  of  Writ. 

If,  in  such  a  case,  no  objection  Is  made  at  the  return  of  the  writ,  and 
an  order  is  entered  dismissing  and  quashing  the  writ  on  other  and  errone- 


Digitized  by 


Google 


228  49  NEW  YORK  SUPPLEMENT  (Sup.  OL 

and  83  New  York  State  Reporter. 

008  grounda,  the  appellate  court,  on  affirmance,  may  grant  leave  to  the 
relator  to  apply  to  the  special  term  for  an  order  to  vacate  the  order  ap- 
pealed from  and  allow  an  amendment  of  the  writ 
a  Same. 

The  proTlBions  of  Code  Gtv.  Proc.  |  1097,  whereby  the  provlsiona  rdating 
to  amendments  are  made  applicable  to  apecial  proceedings  Instituted  by 
state  writ,  are  broad  enough  to  include  an  amendment  as  to  parties,  as 
well  as  to  allegations  of  the  petition. 

Aiq>eal  f r(nn  special  term. 

Oertiorari  by  the  people,  on  the  relation  of  James  Benedict,  against 
Townaend  V.  Boe  and  others,  trustees  of  the  village  of  Tarrytown. 
From  an  order  dismisainf;  the  writ,  relator  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

O.  B.  Davison,  for  appellant. 
W.  H.  H.  Bay,  for  respondents. 

OOODBICH,  P.  J.  The  relator,  James  Benedict,  presented  to  the 
court  bdow  on  June  15,  1897,  a  petition  for  a  writ  of  certiorari  di- 
rected to  the  defendants  Roe,  Odell,  and  Merritt,  claiming  to  act  as 
assessors  of  the  village  of  Tarrytown,  to  certify  and  return  to  the 
court  the  assessment  roll  of  the  village  for  the  current  year.  A  writ 
was  granted,  and  the  defendants  were  ordered  to  certify,  among  other 
things,  all  proceedings  concerning  the  laying  of  the  several  assess- 
ments upon  the  real  estate  of  the  relator  in  said  village.  The  petition 
alleged  that  Benedict  was  a  resident  of  the  city  of  New  York,  and 
was  a  taxpayer  in  the  village,  and  owner  of  three  parcels  of  land, 
which  on  the  assessment  roll  were  bounded  and  described  as  non- 
resident lands.  The  name  of  the  relator  was  given  under  the  column 
headed  "Fames";  under  the  column  headed  "Property"  was  a  brief 
description  of  the  boundaries  of  three  pieces  of  property;  and  under 
the  column  headed  "Valuation"  were  three  sums  aggregating  f 0,500. 
Hie  petition  further  alleged  that  certain  Tarrytown  village  trustees, 
attempting  to  act  as  assessors  in  said  village,  prepared  an  assessment 
roll,  and  posted  the  same,  with  notice  that  they  would  meet  on  May 
15th  to  review  their  assessments;  that  on  that  day  the  relator  ap- 
peared before  them,  and  filed  a  statement  that  the  assessment  w^as 
incorrect,  viz.  "that  it  was  illegal  and  void  in  that  it  did  not  comply 
with  the  requirements  of  the  tax  law  of  the  state  of  New  York,"  and 
that  the  assessors  did  not  require  him  to  be  examined,  but  left  his 
assessment  in  its  original  condition.  The  reason  for  the  illegality 
was  specified  to  be  that: 

"Each  of  said  several  parcels  of  land  and  premises  were  occupied  by  resi- 
dents of  said  village  of  Tarrytown,  wherein  said  parcels  are  situated,  and  were 
not  assessed  to  the  occupants  of  the  same,  but  are  assessed  UlepftHj-  to  .Tames 
Benedict,  your  petitioner,  who  Is  a  nonresident  of  the  county  of  Westchester, 
in  which  said  village  of  Tarrytown  and  said  lands  and  premises  are  situate." 

The  defendants  made  their  return,  in  which  they  alleged  that : 

"The  said  relator  was  dnly  sworn  to  true  answers  make  to  sach  qnestions 
as  should  be  put  to  him  touching  his  property  liable  to  assessment  for  villa^re 
purposes,  and,  after  taking  said  oath,  made  certain  answers  to  certain  ques- 
tions put  to  him  by  us,  which  answers  he  verified  on  said  dayi   a  copy  of  such 
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answers  and  rerlflcatlons,   witb  those  of  otber  eomplalnants,  being  hereto 
annexed,  and  marked  'Exhibit  B.'  " 

Exhibit  B  contains  the  evidence  of  Tarious  persons,  but  does  not 
contain  any  examination  of  the  relator.  If  no  reference  had  been 
mode  in  the  retam  to  the  Exhibit  B,  we  might  assume  the  truth  of  the 
allegation  of  the  return,  that  the  relator  had  been  examined.  But, 
from  the  omission  stated,  we  must  consider  that  the  relator  was  not 
examined,  and  that  his  allegations  that  he  was  a  resident  of  2^ew 
York  City;  that  his  premises  were  occupied  by  other  persops,  who 
were  residents  of  the  village;  and  that  he  was  not  a  resident  of 
Tarrytown,  nor  an  occupant  of  the  premises, — were  true,  and  that, 
as  to  him,  no  change  in  the  assessment  roll  was  made.  The  relator 
did  not  complain  of  the  amount  of  the  valuation,  but  only  that,  being 
a  nonresident,  he  was  improperly  taxe^.  The  defendants  contended 
that  the  writ  should  be  dismissed,  as  it  was  addressed  to  the  three 
assessors  who  signed  the  roll.  They  are,  in  the  petition  and  writ, 
stated  to  be  "trustees  of  the  village  of  Tarrytown,  claiming  to  act 
as  assessors."  The  return  states  that  there  are,  in  all,  five  trustees 
of  the  village,  including  themselves,  and  that  all  met  and  organized 
as  a  board  <rf  assessors,  but  that  at  some  of  the  meetings  two  of  the 
assessors  did  not  attend,  and  that  the  three  who  signed  the  assess- 
ment roll  comprised  the  majority  of  the  board,  and  comfdeted  the 
roll  in  the  manner  provided  by  law. 

We  think  that  the  writ  was  fatally  defective,  in  that  it  was  ad- 
dressed to  the  three  persons,  instead  of  being  addressed  to  all  the 
members  of  the  board,  or  to  the  board  itself.  Article  11  of  the  tax 
law  of  1896  (5  Rev.  St.  [9th  Ed.]  p.  3309)  provides  for  the  issuance 
of  a  writ  of  certiorari  to  review  assessment  proceedings,  "to  the  offi- 
cers making  the  assessment."  This  means  the  board  of  assessors, 
and  not  the  majority  thereof,  nor  the  several  persons,  only,  who  sign 
the  assessment  roll.  The  making  of  the  poU  is  the  action  of  the 
board,  and  not  of  the  majority  of  the  individuals  composing  it.  The 
action  of  the  majority  controls,  but  the  act  is  the  act  of  the  board 
itself.  Non  ccmstat  but  on  being  required  to  correct  the  rolls  by  the 
order  of  the  court,  addressed  to  the  board,  the  majority  of  it,  acting 
in  obedience  to  the  order,  would,  without  appealing  therefrom,  have 
corrected  the  alleged  error.  The  words  "oflBcers  making  the  assess- 
ment" relate  to  the  whole  board,  and  not  to  persons  comprising  the 
majority  thereof,  although  only  the  three  persons  named  as  defend- 
ants signed  the  roll  and  published  it.  This  view  was  taken  by  Mr. 
Justice  Gaynor  in  a  similar  proceeding,  relating  to  the  same  assess- 
ment roll,  by  Charles  Graef,  and  an  order  was  made  dismissing  the 
writ.  We  are  informed  that  no  appeal  has  been  taken  from  that 
order.  But  the  objection  was  not  made  at  the  return  of  the  writ, 
and,  if  it  had  been  made  at  that  time,  an  amendment  might  have 
been  ordered,  under  section  1997  of  the  Code  of  Civil  Procedure, 
whereby  the  provisions  of  the  Code  relating  to  amendments  are  made 
applicable  to  special  proceedings,  including  the  writ  of  certiorari. 
People  V.  Board  of  Assessors,  10  App.  Div.  393,  41  N.  Y.  Supp.  769; 
People  v.  Marsh,  21  App.  Div.  88,  47  N.  Y.  Supp.  395.  The  provision 
is  broad  enough  to  include  an  amendment  as  to  parties,  as  well  as  to 
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allegations  of  the  petition.  In  the  present  case,  no  such  objectio 
having  been  taken  at  the  special  term,  and  the  question  being  raise 
for  the  first  time  on  the  appeal,  a  curions  condition  results.  If  no\ 
the  order  should  be  reversed,  and  a  final  order  entered,  requirin: 
action  on  the  three  officers  alone,  circumstances  might  intervene  b 
which  the  three  persons  named  might  not  continue  to  be  a  majorit 
of  the  board.  The  office  of  one  might  become  vacant  by  death  o 
resignation,  in  which  case  the  three  would  cease  to  be  a  majorit] 
This  makes  it  still  more  clear  that,  even  althou{2:h  the  writ  of  certic 
ran  was  addressed  to  the  three  without  objection  made  at  the  sp< 
cial  term,  the  final  order  would  have  to  be  made  to  the  whole  board 
and  the  appellate  division  has  no  power  to  amend  the  proceeding 
so  as  to  extend  the  operation  of  the  final  order  to  the  other  tvv 
trustees,  who  have  never  been  served  with  process,  and  have  neve 
had  their  day  in  court.  The  utmost  extension  of  our  power  would  b 
confined  to  an  order  remanding  the  proceedings  to  the  special  tern 
with  power  to  hear  a  motion  to  amend  the  proceedings  by  brinarin 
in  the  other  trustees,  and,  if  such  amendment  were  made,  to  alloi 
the  other  trustees,  or  the  entire  number,  acting  as  the  board  of  ai 
sessors,  to  make  a  return  to  the  writ,  if  so  advised ;  and  this  migl 
practically  result  only  in  a  new  trial  of  issues  made  by  the  new  n 
turn.  These  views  render  unnecessary  any  consideration  of  th 
other  matters  raised  by  the  appellant  on  this  appeal. 

The  order  is  affirmed,  with  f  10  costs  and  disbursements,  but  wit 
leave  to  the  relator  to  apply  to  the  special  term  for  an  order  to  vacat 
the  order  appealed  from,  and  allow  an  amendment  of  the  writ.  Al 
concur. 


(25  App.  Dlv.  104.) 

In  re  HBNNEBERGER  et  aL 

(Supreme  (3ourt,  Appellate  Division,  Second  Department.     January  18,  1S98 

CoHSTrruTiONAi,  Law— Local  Act — Impkovkment  of  HroHWATS. 

Laws  1897,  c.  286,  provides  that  In  any  town  having  8.000  or  more  Inbabii 
ants,  and  containing  an  incorporated  village  having  a  population  of  nc 
less  than  8,000  and  not  more  than  15.000  inhabitants,  except  In  the  count 
of  Madison,  any  5  or  more  persons  owning  lands  adjoining  or  abutting  o 
any  highway  extending  within  such  town  and  without  such  Incorporate 
village  for  a  distance  of  at  least  2V^  miles  may  present  to  the  suprem 
court,  at  a  special  term  held  in  the  county,  a  petition  for  the  appointmen 
of  commissioners  to  widen  and  improve  such  highway,  or  a  portion  thereo 
not  less  than  2V4  miles  in  length;  such  portion  being  wholly  without  th 
limits  of  such  Incorporated  village.  Held  a  local  act,  and  so  repugnant  t 
article  3,  {  18,  of  the  constitution;  for.  In  setting  forth  the  towns  to  whlc 
it  shall  apply,  it  exceeds  the  limits  of  permissible  classification,  and  coi 
Btltutes  a  mere  designation. 

Bartlett,  J.,  dissenting. 

Appeal  from  special  term. 

In  the  matter  of  the  application  of  Herman  Henneberger  and  otl 
ers  for  the  appointment  of  commissioners  to  widen  a  portion  of  i 
certain  highway  in  the  town  of  New  Rochelle.  From  an  order  ap 
pointing  commissioners,  certain  abutting  owners  appeal.     Reversed 
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Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Oharles  H.  Young,  for  appellants. 
Isaac  N.  Mills,  for  respondents. 

WOODWARD,  J.  The  grounds  of  this  appeal  are  that  the  stat- 
ote  is  in  violation  of  the  provisions  of  section  18,  art  3,  of  the 
constitution,  which  provides  that  the  legislature  shall  not  pass  a 
private  or  local  bill  in  any  case  for  the  "laying  out,  opening,  alter- 
ing, working,  or  discontinuing  roads,  highways  or  alleys,  or  drain- 
ing swamps  or  other  low  lands."  There  are  other  points  raised, 
but  this  seems  to  be  the  material  question ;  and  it  is  conceded  on 
the  part  of  the  respondents  that,  if  this  statute  is  a  local  measure, 
it  is  repugnant  to  the  provisions  of  article  3,  §  18,  and  therefore  of 
no  force  and  effect.  Without  going  into  the  history  of  the  act, 
further  than  it  may  be  gathered  from  the  records,  it  appears  that 
chapter  286  of  the  Laws  of  1897  was  passed  on  the  16th  day  of 
April,  1897,  and  was  entitled:    ' 

"An  act  to  provide  for  the  widening  and  improving  of  highways  In  towns 
having  a  total  population  of  eight  thousand  or  more  Inhabitants,  and  contain- 
ing an  Incorporated  village  having  a  total  population  of  not  less  than  eight 
thousand  and  not  more  than  fifteen  thousand  Inhabitants." 

The  act  provides  for  two  weeks'  published  notice  of  intention 
to  apply  for  the  appointment  of  the  commissioners  provided  for; 
and  on  the  22d  day  of  May,  a  little  over  one  month  from  the  final 
passage  of  the  bill,  and  almost  before  it  was  printed  and  generally 
-distributed,  we  find  these  petitioners  from  the  town  of  New  Ro- 
chelle  in  court,  all  the  conditions  complied  with,  asking  for  the 
appointment  of  the  three  commissioners.  The  assumption  is  not 
unfair,  then,  that  the  act  was  passed  at  the  request  of  these  peti- 
tioners, and  that  it  was  desismed  for  the  special  purpose  of  allow- 
ing them  to  do  the  things  which  they  have  done,  and  which  they 
expect  to  do,  in  reference  to  a  certain  highway  in  the  town  of  New 
Bochelle.  This  does  not,  in  itself,  fix  the  character  of  chapter  286 
of  the  Laws  of  1897,  but  it  points  strongly  to  the  conclusion  that 
the  act  was  passed  for  the  purpose  of  accomplishing  a  purely  local 
parpose;  and  if  the  language  of  the  act  is  such  that  it  cannot  be 
applied  to  conditions  which  may  reasonably  be  supposed  to  exist 
throughout  the  state;  if  the  specifications  are  such  that  they  can- 
not be  applied  to  the  general  highway  system  of  the  state, — ^then 
it  is  a  local  law,  within  the  meaning  of  the  constitutional  inhibition, 
and  cannot  be  sustained.  There  is  no  doubt  of  the  right  of  the 
l^slatnre  to  limit  the  operation  of  statutes,  by  classification,  to 
communities  of  a  certain  number  of  inhabitants,  even  though  there 
should  be  only  one  such  place  within  the  state,  for  all  have  the 
possibility  of  reaching  the  number  designated;  but  when  the  legis- 
lature goes  beyond  this,  describing  a  local  condition  so  accurately 
that  it  would  be  beyond  a  reasonable  probability  that  it  would 
beconiie  generally  operative,  it  exceeds  the  authority  delegated  by 
the  people,  and  its  enactment  becomes  a  nullity.     "It  is  not  always 
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easy,"  says  Judge  Earl  in  delivering  the  opinion  of  tie  court  in 
the  case  of  People  v.  Newburgh  &  Shawangunk  Plank-Boad  Qo.,  86 
N.  Y.  7,  "to  determine  what  is  a  local  act,  within  the  meaning  of  the 
constitutional  pronsions  referred  to.  Acts  have  been  passed  nearly 
if  not  quite  every  year  since  the  constitution  of  1846,  from  the 
oi>eration  of  which  particular  counties  have  been  excepted;  jet  it 
has  never  been  decided,  or,  so  far  as  I  can  discover,  before  claimed, 
that  such  acts  were  local.  A  local  act  is  one  operating  only  within 
a  limited  territory,  or  specified  locality.  It  could  not  be  said  with 
propriety  that  a  territory  comprising  nearly  the  whole  state  was 
merely  a  place  or  locality.  An  act  operating  upon  persons  or 
property  in  a  single  city  or  county,  or  in  two  or  three  counties, 
would  be  local.  But  how  far  must  its  operation  be  extended  be- 
fore it  ceases  to  be  local?  To  determine  this,  no  definite  rule  can 
be  laid  down,  but  each  case  must  be  determined  upon  its  own  cir- 
cumstances." If,  then,  a  statute  in  general  language  is  so  drawn 
that  it  is  out  of  the  range  of  reasonable  probability  that  it  can 
be  made  to  operate  upon  persons  or  property  outside  of  a  single 
locality,  or,  at  most,  in  a  very  small  nnmber  of  localities,  within  the 
state,  it  is  a  local  law,  and  no  amount  of  ingenuity  in  its  drafting 
can  be  allowed  to  defeat  the  objects  of  the  constitution.  The  stat- 
ute under  consideration,  aside  from  its  title,  already  set  forth,  pro- 
vides that: 

"In  any  town  having  a  total  population  of  eight  thousand  or  more  Inhabitants 
and  containing  an  Incorporated  village  having  a  total  population  of  not  less 
than  eight  thousand  and  not  more  than  fifteen  thousand  inhabitants,  except  in 
the  county  of  Madison,  any  Htb  or  more  persons  owning  lands  adjoining  or 
abutting  on  any  highway  which  extends  within  the  limits  of  such  town  and 
without  the  limits  of  such  Incorporated  village  for  a  distance  of  at  least  two 
and  ono-half  miles,  may  present  to  the  supreme  court,  at  a  special  term 
thereof  to  be  held  In  the  county  containing  said  town,  a  petition  for  the  appoint- 
ment of  three  commissioners  for  the  purpose  of  widening  and  ImproTlng  auch 
highway  or  a  certain  specified  portion  thereof,  not  less  than  two  miles  and  a 
half  in  length,  such  portion  being  whoUy  without  the  limits  of  such  Incorpo- 
rated village." 

The  act  further  provides  for  issuing  the  bonds  of  the  town,  and 
the  assessment  of  a  portion  of  the  cost  upon  the  property  benefited, 
the  remainder  to  be  met  by  taxation. 

To  come  within  the  provisions  of  this  statute,  the  petitioners 
must  not  only  own  land  in  a  "town  having  a  total  population  of  eight 
thousand  or  more  inhabitants  and  containing  an  incorporated  vil- 
lage having  a  total  population  of  not  less  than  eiglit  thousand  and 
not  more  than  fifteen  thousand  inhabitants,"  but  they  must  own 
this  land  "adjoining  or  abutting"  on  a  highway  "wliich  extends 
within  the  limits  of  such  town  and  without  the  limits  of  snch  in- 
corporated village  for  a  distance  of  at  least  two  miles  and  a  half,"  and 
the  portiom  to  be  improved  must  be  "wholly  without  the  limits  of 
auoh  incorporated  village."  In  other  words,  any  higfawav  of  Iok* 
than  2i  miles  in  length  between  the  boundaries  of  an  incorporated 
Tillage  containing  at  least  8.000  inhabitants,  in  a  township  of  nt 
least  8,000  inhabitants,  and  the  boundaries  of  such  township  would 
not  be  improved,  under  the  operation  of  this  statute.     The  whole 
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operation  of  the  statute  is  tbas  confined  to  the  few  townships  in 
which  thore  is  a  highway  2^  miles  long  outside  of  tlie  limits  of  an 
incorporated  Tillage  of  at  least  8,000  inhabitants,  and  in  any  event 
it  cannot  extend  t^eyond  the  limits  of  the  town  in  which  rt  is  put  in 
operation;  thus  confining  its  operation  to  a  very  limited  number  of 
specified  localities,  and  coming  within  the  definition  of  Judge  Earl, 
that  a  "local  act  is  one  operating  only  within  a  limited  territory, 
or  specified  locality."  It  is  not  material  that  the  act  is  drawn  in 
general  terms,  or  that  the  "specified  locality"  is  not  called  by 
name.  It  may  be  specified  with  none  the  less  of  certainty  by  de- 
scribing a  condition  which  can  nowhere  else  be  found,  and  which 
is  clearly  intended  to  confine  its  operation  to  a  particular  locality. 
In  commenting  upon  a  similar  case,  arising  under  a  like  proTision 
in  the  constitution  of  Pennsylvania,  where  the  legislature  had  en- 
acted a  statute  in  which  it  was  provided  that  in  a  county  ''in  which 
there  shall  be  any  city  incorporated  at  the  time  of  the  passage  of 
this  act  with  a  population  exceeding  eight  thousand  inhabitants, 
situate  at  a  distance  from  the  county  seat  of  more  than  twenty 
seven  miles  by  the  usually  traveled  public  road,"  the  court,  speaking 
through  Justice  Paxson  (Com  v.  Patton,  88  Pa.  St.  258),  says: 

"This  l9  clnsslflcatlon  run  mad.  Why  not  say  all  counties  named  Crawford, 
with  a  population  exceeding  sixty  thousand,  that  contain  a  city  called  Titus- 
Tille,  with  a  population  over  eight  thousand,  and  situate  twenty-seven  miles 
from  the  county  seat?  Or,  all  counties  with  a  population  of  over  sixty  thou- 
sand, watered  by  a  certain  river,  or  bounded  by  a  certain  mountain?  There 
can  be  no  proper  classification  of  cities  or  counties,  except  by  population.  The 
moment  we  enter  geographical  distinctions,  we  enter  the  domain  of  special  leg- 
islation, for  the  reason  that  such  classification  operates  upon  certain  cities 
or  counties,  to  the  perpetual  exclusion  of  all  others." 

Chapter  286  of  the  Laws  of  1897  is  not  local  because  it  excepts 
from  its  operation  the  county  of  Madison,  provided  the  act  is  uni- 
form and  general  in  its  operation  upon  persons  and  property  in 
the  state  in  the  localities  to  which  it  is  supposed  to  apply.  Fer- 
guson V.  Boss,  126  N.  Y.  464,  27  N.  E.  954.  And  the  only  impor- 
tance to  be  attached  to  this  exception  is  the  evidence  it  bears  upon 
the  intent  of  the  legislature  to  limit  its  operation  to  Westchester 
county  and  the  town  of  New  Bochelle.  Madison  county  contains 
one  of  the  very  few  incorporated  villages  at  least  closely  approxi- 
mating 8,000  in  population,  and  is,  perhaps,  outside  of  the  county 
of  Westchester,  the  only  county  in  the  state  to  which  this  statute 
conld  be  made  to  apply;  and  it  is  apparent  that  this,  rather  than 
any  consideration  of  public  policy,  was  the  motive  for  the  excep- 
tion. It  was  necessary,  to  secure  the  approval  of  the  legislature, 
to  so  frame  the  act,  and  to  so  limit  the  field  of  its  operation,  that  it 
wonld  encounter  no  opposition  from  local  representatives,  because, 
from  its  vety  nature,  it  was  such  an  act  that  it  was  not  applicable 
to  the  general  highway  system  of  the  state,  and  conld  not  be  passed 
if  it  was  understood  to  affect  local  constituencies  generally.  The 
important  and  determining  fact  is  that  the  statute  has  upon  its 
face  the  evidence  of  its  local  character,  and  the  intent  to  accomplish 
indirectly  what  cannot  be  done  directly.  This  provision  of  the 
constitution  was  adopted  upon  mature  consideration  in  1874  for  the 


Digitized  by 


Google 


-^ 


234  49  NETW  TORK  SUPPLEMENT  (Sup.  C 

and  83  New  York  State  Reporter. 

purpose  of  correcting  abuses  which  had  grown  up  in  the  legisl 
tion  of  this  state  iu  respect  to  highways,  and,  after  much  discussioi 
was  re-enacted  in  1894;  and  it  is  the  duty  of  the  courts  to  seel 
not  to  defeat,  but  to  give  effect  to,  all  of  the  provisions  of  tl 
fundamental  law  of  the  state.  If  the  constitution  la  wrong, 
should  be  amended  by  the  people,  not  emasculated  by  the  courti 
and  where  there  is  a  manifest  effort,  as  in  the  present  case,  1 
secure  local  legislation  in  the  guise  of  a  general  law,  it  is  man 
festly  the  province  of  this  court  to  interpose,  and  to  prevent  ft 
working  of  the  wrong.  This  act  is  an  effort  to  evade  the  constiti 
tion ;  to  nullify  the  agreement  on  the  part  of  the  people,  each  wit 
the  other,  that  local  legislation  in  reference  to  highways  shall  n( 
be  enacted, — and  it  cannot,  therefore,  receive  the  sanction  of  th 
court. 

The  order  appealed  from  is  therefore  reversed,  and  the  ord< 
appointing  commissioners  is  vacated,  with  costs. 

All  concur,  except  BARTLETT,  J.,  dissenting. 

CULLEN,  J.  I  concur  in  the  opinion  of  Mr.  Justice  WOOl 
WARD.  But  with  the  fear  of  In  re  Church,  92  N.  Y.  1,  before  m 
I  suggest  that  the  present  case  may  be  distinguished  from  the  oi 
cited.  It  is  beyond  dispute  that  in  this  character  of  statutes  thei 
must  come  a  point  when  an  enumeration  of  the  various  limitatioi 
of  the  application  of  the  statute  ceases  to  constitute  classiflcatioi 
and  becomes  mere  identification;  for  almost  any  object,  whether 
be  a  political  division  of  the  state,  a  geographical  section  of  its  ten 
tory,  or  even  an  individual  citizen,  can  be  identified  by  certain  qual 
ties  that  neither  it  nor  he  possesses  in  common  with  others  of 
class,  as  well  as  by  name.  Where  the  special  attributes  prescribe 
by  the  statute  as  exclusive  conditions  for  the  application  of  the  sta 
ute  can  afford  no  fair  or  reasonable  grounds  for  limiting  the  statui 
to  one  class,  and  excluding  its  application  to  others  outside  of  th£ 
class,  I  think  it  should  be  held  that  such  limitations  constitute  mei 
identification,  and  make  the  statute  local,  within  the  inhibition  c 
the  constitution.  This  act  applies  only  to  towns  containing  an  ii 
corpora  ted  village  with  a  population  of  not  less  than  8,000  nor  moi 
than  15,000.  The  improvement  which  the  statute  authorizes  to  I 
made  is,  by  its  terms,  to  be  wholly  without  the  incorporated  villagi 
and  in  it  neither  the  village  nor  its  inhabitants  are  interested.  Whj 
possible  object  can  this  provision,  that  the  town  must  contain  th 
incorporated  village,  serve,  except  to  identify  some  particular  town 
By  reference  to  the  legislative  manual  of  1896,  which  gives  the  po] 
ulation  of  the  various  villages  of  the  state  according  to  the  censi 
of  1890  (the  manual  of  1897  appears  to  give  simply  estimated  figures 
I  find  10  villages  in  this  state  with  a  population  between  8,000  an 
15,000, — Cortland,  Edgewater,  Flushing,  Glens  Falls,  Lansingburj 
New  Rochelle,  Peekskill,  Port  Jervis,  Saratoga  Springs,  and  Sin 
Sing.  The  village  of  Edgewater  comprises  parts  of  the  territory  ( 
two  towns.  Flushing  has  been  incorporated  into  the  city  of  Ne' 
York.    Lansingburg  is  almost  co-extensive  with  the  town  of  the  sam 
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name,  so  it  is  impossible  that  there  should  be  within  the  town  a  high- 
way '2}  miles  in  length  outside  of  the  village.  This  reduces  the  num- 
ber of  vUiages  to  which  this  statute  can  apply  to  seven,  of  which 
three  (Peekskill,  New  Rochelle,  and  Sing  Sing)  are  within  the  county 
•of  Westchester.  I  have  little  doubt  that  a  sufficient  knowledge  of 
the  geography  of  these  villages  (which  I  do  not  possess)  would  enable 
one  to  very  much  narrow  this  enumeration;  nor  can  there  be  much 
doubt  that  the  statute  intended  to  apply  to  the  village  of  New  Rochelle 
alone.  But  the  application  of  the  statute  is  still  further  limited  by 
the  requirement  that  the  highway  to  be  improved  shall  be  two  miles 
and  a  half  in  length  beyond  the  limits  of  the  incorporated  village. 
Thus,  not  only  the  particular  town,  but  even  the  particular  highway, 
is  sought  to  be  identified.  If  this  statute  is  to  be  sustained,  it  can 
be  improved  upon.  The  next  statute,  instead  of  providing  for  towns 
containing  villages  with  from  8,000  to  15,000  inhabitants,  may  pre- 
scribe that  it  shall  apply  only  where  the  village  hsis  a  population  of 
not  less  than  11,000  nor  more  than  12,000,  thus  identifying  Saratoga 
Springs,  or  of  not  less  than  9,000  nor  more  than  10,000,  thus  identi- 
fying Port  Jervis,  in  the  town  of  Deer  Park;  and  it  may  provide  that 
the  highway  to  be  improved  shall  be  not  less  than  two  miles  and  a 
half  and  not  more  than  two  miles  and  three-quarters  in  length. 
There  must  come  a  point  when  such  legislation  contravenes  the  con- 
stitution, and  in  my  opinion  the  act  under  review  has  passed  that 
point. 

But,  if  the  statute  is  to  be  held  a  general  one,  then,  in  my  judg- 
ment, it  is  obnoxious  to  the  provision  of  the  constitution  that  requires 
that  all  city,  town,  or  village  officers  shall  be  elected  by  the  electors  of 
such  cities,  towns,  and  villages,  or  appointed  by  such  authority  there- 
of as  the  legislature  shall  designate.  Article  10,  §  2.  Probably  the 
laying  out,  widening,  and  improvement  of  public  highways  is  an  ad- 
ministrative act  of  government,  rather  than  judicial.  (I  use  the  term 
"judicial"  in  the  narrow  sense,  as  pertaining  to  the  functions  of  tbe 
courts.)  In  this  state,  however,  from  the  earliest  times  such  ques- 
tions have  been  determined  by  commissioners  appointed  by  the 
county  courts,  or  by  their  predecessors,  the  common  pleas,  subject  to 
review  by  the  courts  appointing  them,  and  in  certain  cases  by  the 
supreme  conrt  on  appeal.  This  practice  has  been  so  long  continued 
that  I  concede  it  is  within  the  jwwer  of  the  legislature,  at  its  option, 
to  give  the  determination  of  such  public  improvements  a  judicial 
or  an  administrative  aspect.  In  the  present  case,  however,  the  de- 
termination of  the  commissioners  appointed  by  the  court  seems  final, 
and  no  power  of  review  is  given  to  the  court.  I  think,  therefore,  that 
the  commissioners  are  no  more  than  administrative  officers  appointed 
by  the  court,  instead  of  the  local  authorities  of  the  town.  But,  be  this 
as  it  may,  it  is  certain  that  the  physical  construction  and  improve- 
ment of  highways  is  a  work  that  has  always  been  discharged  by  the 
town  officers.  By  the  present  statute  the  power  and  duty  of  the 
town  officers  in  these  respects  are  taken  away,  and  vested  in  commis- 
sioners who  are  neither  elected  by  the  electors  of  the  town,  nor  ap- 
pointed by  its  officers.  The  commissioners  award  the  contract  for 
the  work,  supervise  its  performance,  and  avoid  it  if  broken.    The 
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only  power  of  the  supervisor  of  the  town  is  to  sign  such  contract 
as  he  may  be  directed  by  the  commissioners.  The  town  may  be  com- 
pelled to  issue  bonds  to  the  amount  of  f75,000,  if  necessary,  to  pay 
for  the  improvement,  in  the  management  or  direction  of  which  nei- 
ther its  inhabitants  nor  oflQcers  have  any  voice.  If  the  statute  is 
general,  then  it  may  be  that  in  the  great  majority  of  the  towns  of 
this  state  (for  we  are  precluded  from  looking  at  the  census  to  ctm- 
tradict  this  assertion),  in  the  case  of  all  highways  2^  miles  in  length 
(and  we  are  equally  precluded  from  saying  a  majority  of  the  high- 
ways are  not  greater  than  that  in  extent),  the  duties  and  powers  dis- 
charged by  certain  classes  of  town  ofQcers,  from  the  earliest  period 
of  our  state  government,  have  been  taken  away  from  them,  and 
vested  in  commissioners  who  derive  their  appointments  from  the 
courts;  and  the  towns  may  be  subjected  to  the  pressure  of  great 
debts,  in  the  creation  of  which  neither  their  officers  nor  electors  have 
taken  any  part.  In  Astor  v.  Mayor,  etc.,  62  N.  Y.  567,  it  was  held 
that  the  authority  given  the  Central  Park  commissioners  to  grado 
certain  streets  in  the  city  of  New  York,  adjacent  to  or  connecting 
with  the  park,  was  constitutional.  As  I  understand  the  opinion, 
there  was  involved  only  the  right  to  exercise  power  as  to  a  particular 
improvement, — ^an  improvement  which  at  the  time  the  legislature 
could  itself  have  directed  to  be  made.  This  power  still  resides  in  the 
legislature,  so  far  as  city  streets  are  concerned,  but  no  longer  exists 
as  to  country  highways.  But  in  the  opinion  there  ia  to  be  found  no 
support  for  the  proposition  that  the  legislature  could  transfer  from 
municipal  authorities  their  general  poweia  over  the  streets,  to  offi- 
cials neither  elected,  nor  appointed  bv  the  local  officers.  It  seems 
to  me  that  this  statute  must  fall  under  the  condemnation  of  one  or 
other  of  the  two  sections  of  the  constitution.  If  it  is  a  local  act,  it 
Is  bad  because  the  legislature  cannot  pass  such  acts  with  regard  to 
highways;  if  general,  it  is  bad  because  it  deprives  the  town  authori- 
ties of  the  control  of  their  highways. 

WILLARD  BARTLETT,  J.  I  feel  constrained  to  dissent,  on  the 
authority  of  In  re  Church,  92  N.  Y.  1.  Otherwise  I  should  concur  in 
the  opinion  of  Mr.  Justice  WOODWARD. 


(25  App.  DIv.  98.) 

WOLF  V.  AMEniCAN  TRACT  SOC.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    January  11,  1888.) 

1.  Neomgence  of  Boii-dkb— Injury  to  Traveler. 

The  persons  In  charge  of  or  doing  work  on  a  building  In  process  of  <5on- 
structlon  are  bound  to  do  their  work  In  such  a  manner  that  nothing  shall 
be  cast  or  fall  Into  the  public  street,  and  Injure  a  person  lawfully  thereon; 
and  the  fact  that  something  does  fall  Into  the  street  puts  upon  them  tlie 
necessity  of  explanation. 

S,  Same — Evidence— Presumptions. 

Where,  in  an  action  brought  against  such  persons  by  the  Injured  party, 
the  defendants  offer  no  explanation  of  how  the  accident  happened,  mere 
proof  that  it  might  have  been  due  to  the  acts  of  other  persons,  who  were- 
also  at  work  on  the  building,  and  for  whom  dofendants  were  not  responsl- 
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ble.  doea  not,  as  matter  of  law,  relieve  the  defendants  from  the  presump- 
tion of  negligence,  or  warrant  a  dismissal  of  the  complaint 

4k    BaME— LlABILITT  OF  OwNEH.' 

In  such  a  case,  where  the  entire  work  of  construction  Is  exclusively  In 
the  hands  of  Independent  contractors,  the  owner  of  the  building,  merely 
as  such,  Is  not  responsible  for  Injories  resulting  to  a  third  party  from  their 
negligence. 

Action  by  Conrad  Wolf  against  the  American  Tract  Society  and 
others  to  recover  for  personal  injuries.  Motion  for  new  trial  in  pur- 
suance of  an  order  directing  plaintiff's  exceptions  to  dismissal  of 
complaint  as  to  each  defendant  to  be  heard  in  the  first  instance  in 
the  appellate  division,  judgment  having  been  suspended  meantime. 
Dismi^al  as  to  the  tract  society,  and  new  trial  granted  as  to  other 
defendants. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT,  and 
HATCH,  JJ. 

J.  Cnlbert  Palmer,  for  plaintiff. 

Hugh  Porter,  for  defendant  American  Tract  Society. 
Herbert  C.  Smyth  (Edwin  A.  Jones,  on  the  brief),  for  defendants 
Downey  and  Webers. 

GOODRICH,  P.  J.  The  plaintiff,  on  March  25,  1895,  was  a  truck 
driver,  and  had  gone  with  a  load  of  pipe  to  Spruce  street.  New  York, 
near  the  corner  of  Nassau  street,  where  a  large  structural  steel  build- 
ing, 23  stories  in  height,  was  in  process  of  construction.  While  un- 
loading his  truck,  which  was  standing  on  Spruce  street,  he  was 
struck  on  the  head  by  a  brick,  and  seriously  injured.  For  the  dam- 
age resulting  from  the  injury,  he  brings  this  action  against  the  Amer^ 
ican  Tract  Society,  the  owner  of  the  lot,  and  John  Downey,  who  had 
a  contract  with  the  society,  and  against  the  Webers,  who  had  a  con- 
tract for  doing  the  brick  and  mason  work  on  the  building.  At  the 
close  of  the  evidence  for  all  parties,  the  court  dismissed  the  complaint, 
directing  the  exceptions  to  be  heard  in  the  first  instance  at  the  ap- 
pellate division,  judgment  to  be  suspended  meantime.  The  plaintiff 
excepted. 

The  relations  of  the  defendants  arise  out  of  certain  written  con- 
tracts. The  society  accepted  a  written  proposition  of  the  defendant 
Downey,  the  terms  of  which,  so  far  as  they  relate  to  this  action, 
read  as  follows: 

"In  accordance  with  your  request  that  we  submit  to  yon  a  proposition  to 
construct  the  proposed  new  building  for  the  American  Tract  Society,  we  beg. 
leave  to  state  that  we  would  agree  to  talje  entire  charge  of  all  the  worl?  neces- 
sitated by  the  removal  of  the  old  buildings  from  the  premises,  malce  all  exca- 
vations, take  charge  of  and  be  responsible  for  the  protection  of  the  adjoining 
property,  and  to  erect  a  building,  complete,  In  strict  accordance  with  the  archi- 
tects plans  and  specifications;  to  carefully  study  said  plans  and  specifications 
In  conjunction  with  the  architect,  from  the  builder's  standpoint,  and  to  advise 
with  and  work  In  conjunction  for  the  purpose  of  obtaining  the  required  result, 
in  efiTect,  as  to  the  practical  carrying  out  of  his  designs  in  the  most  economical 
nmnner;  to  make  all  contracts  for  the  various  departments  of  work  required, 
s^^Ject  to  yonr  confirmation;  to  superintend  the  work  in  each  and  every  de- 
partment; •  •  •  to  see  that  the  contracts  entered  into  are  honestly  and 
faithfully  kept     *     *     •     We  will  be  responsible  for  all  loss  or  damage  from 


Digitized  by 


Google 


238  40  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

ana  83  N«w  York  SUta  Reportar. 

accidentB  during  the  construction  of  the  building,  should  such  occur;  and  we 
will  take  ail  proper  precaution  for  tlie  aToidance  of  suCb  accidents.  We  will  do 
the  carpentry,  cabinet  worls,  and  all  work  in  this  department  at  our  own  works, 
and  a  net  cost  to  us.  *  •  •  We  would  further  state  that,  •  *  •  should 
we  be  employed  in  the  capacity  of  builders,  we  will  take  every  means  in  our 
power  to  80  prepare  all  work  required  tttat  the  building  siiall  be  bi^lt  within 
the  shortest  space  of  time  compatible  with  good  and  safe  work;  and  that 
under  no  circumstances  will  work  of  any  inferior  ctiaracter  I>e  allowed  in  the 
building  in  any  department" 

Thereafter,  the  society,  through  Downey,  made  a  written  contract, 
signed  by  its  chairman,  Mr.  Knevals,  with  the  defendants  Weber, 
which  provided  that  they  would  furnish  and  provide  all  the  masonry 
and  fireproofing  work  and  materials  according  to  the  plans  and  spec- 
ifications, and  furnish  all  scaffolding  under  the  supervision  of  the 
society,  its  architect,  and  Downey,  and  would  be  liable  for,  and  in- 
demnify and  make  good  to  the  society,  any  and  all  damages  by  rea- 
son of  any  breach  by  them  of  the  contract  or  any  covenant  therein, 
and  would  indemnify  the  society  and  Downey  from  all  liability  for 
damage  to  life  or  limb  caused  in  the  execution  of  the  contract.  All 
the  other  work  in  the  building  was  contracted  by  similar  agreements 
to  a  large  number  of  separate  contractors,  and  at  the  time  of  the 
accident  over  250  workmen  were  employed  in  various  parts  of  the 
building. 

The  accident  occurred  when  the  ironwork  of  the  building  was  up 
to  the  twentieth  story  and  the  masonry  up  to  the  sixteenth  story. 
There  is  evidence  tending  to  show  that  there  was  a  covered  way  over 
the  sidewalk  on  the  Spruce  street  side,  and  a  scaffolding  erected  by 
the  masons  on  the  seventh  and  eighth  stories.  There  was  a  pile  of 
brick  on  the  street  outside  of  the  covered  way,  and  the  plaintiff 
backed  his  truck  up  as  close  to  this  as  possible,  and  was  unloading 
it  when  struck  by  a  brick.  The  plaintiff  testified  that  he  only  knew 
that  he  was  struck  on  the  head,  and  Icnocked  into  insensibility,  but 
two  other  witnesses  gave  evidence  as  to  the  fall  of  the  brick.  One 
of  them,  who  was  very  near  the  track,  testifies  that  "the  brick  came 
down;  hit  him  (the  plaintiff)  on  the  head";  that  he  looked  up.  and 
could  not  see  any  one  on  the  scaffolds  on  the  outside  of  the  building; 
that  the  brick  was  taken  up  by  a  hod-hoisting  machine  inside  of 
the  building,  and  nothing  outside.  Another  witness  was  standing  at 
the  rear  of  the  truck,  waiting  to  take  off  the  pipe,  when  something 
struck  him  on  the  arm,  and,  looking  up,  he  saw  the  plaintiff  lying,  or 
laid  out,  on  the  truck.  Another  witness,  who  was  helping  the  plain- 
tiff to  unload  the  truck,  said : 

■  "As  we  were  talking,  the  brick  came  from  the  building.  •  •  •  My  back 
was  to  the  building,  but,  as  far  as  I  could  say,  it  came  down  with  a  slant.  I 
seen  it  strike  him,  because  there  was  a  shed  over  the  sidewalk,  and  my  back 
was  to  the  building;  but,  as  near  as  I  could  tell,  It  came  on  a  slant  from  the 
building  that  way.  It  struck  him  on  the  head,  and  broke  in  half.  And  one- 
half  struck  the  man  that  was  helping  him  to  take  otC  the  pipe  at  the  same 
time.  *  *  *  I  looked  up  after  the  accident,  but  I  couldn't  see  anything 
after  the  brick  had  feU." 

The  plaintiff  contends  that  the  fall  of  the  brick  upon  a  public  street 
is  prima  facie  evidence  of  negligence,  citing  Mullen  v.  St.  John,  57 
N.  Y.  567,  and  Hogan  v.  Railway  Co.,  149  N.  Y.  23,  43  N.  E.  403. 
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In  the  Mnllen  Case  the  wall  of  an  nnoccupied  building  fell  outward 
upon  the  street,  and  injured  the  plaintiff,  and  the  court  held  that 
this  fact  cast  upon  the  owner  the  burden  of  showing  the  cause  of  it, 
saying: 

"If  a  person  erects  a  building  upon  a  city  street,  •  •  •  he  Is  under  a 
legal  obligation  to  take  reasonable  care  tbat  It  sball  not  fall  into  the  street, 
and  Injure  persons  lawfully  there.  It  cannot  be  affirmed  that  he  Is  liable  for 
any  Injury  that  may  occur,  whether  by  Inevitable  accident  or  the  wrongful 
act  of  others.  It  Is  not  to  be  disputed,  however,  that  be  Is  liable  for  the  want 
<of  reasonable  care." 

The  court  approved  the  case  of  Kearney  v.  Bailroad  Co.,  L.  R  5 
Q.  B.  411,  where  a  bricli  fell  from  the  top  of  a  pilaster  of  a  railroad 
bridge  of  the  defendant,  over  which  a  train  had  passed  shortly  before. 
The  queen's  bench  held  by  a  divided  court  that  it  was  a  case  where 
the  maxim,  "Kes  ipsa  loquitur,"  applied,  and  that  it  was  incumbent 
on  the  defendant  to  show  how  the  accident  occurt'ed. 

In  the  Hogan  Case  a  piece  of  an  iron  bar  fell  from  the  defendant's 
elevated  railroad  structure,  and  the  court  held  that  this  raised  a 
presumption  of  negligence  on  the  part  of  the  defendant,  which,  un- 
less rebutted,  warranted  the  direction  of  a  verdict  for  the  plaintiff. 
In  that  case  there  was  evidence  that  there  was  a  rumble  overhead; 
that  men  were  at  work  on  the  road  with  bars  of  Iron,  tools,  etc.; 
and  that,  after  the  accident,  one  of  them  came  down,  and  picked  up 
the  iron  bar,  and  took  it  back  to  the  structure.     The  court  said: 

"It  Is  further  assumed  that  buildings,  bridges,  and  other  structures  properly 
constructed  do  not  ordinarily  fall  upon  the  wayfarer.  So,  also,  if  anything 
falls  from  them  upon  a  person  lawfully  passing  along  the  street  or  highway 
the  accident  Is  prima  facie  evidence  of  negligence,  or,  in  other  words,  the  pre- 
samption  of  negligence  arises." 

And  in  Guldseth  v.  Carlin,  19  App.  Div.  688,  46  N.  Y.  Supp.  357, 
this  court  held,  where  a  brick  fell  inside  of  an  elevator  shaft  in 
which  work  was  being  done  by  workmen  of  the  contractor  who  was 
erecting  the  building,  and  only  by  them,  that  the  fact  of  the  fall 
of  the  brick  called  upon  the  contractor  for  an  explanation  of  the 
circumstances. 

The  first  question  is  whether  the  tract  society  is  liable  because 
it  was  the  owner  of  the  premises.  The  evidence  shows  that  it  had 
made  contracts  with  other  parties  for  the  entire  construction  of 
the  building.  Downey,  by  the  terms  of  his  contract,  was  not  the 
agent  of  the  socieity  in  the  construction  of  the  building,  but  an 
independent  contractor,  within  the  meaning  of  the  authorities;  and 
the  society  had  no  control  over  the  details  of  the  work,  or  over 
the  workmen  employed  in  the  building,  the  erection  of  which  it 
had  surrendered  to  Downey  and  the  other  contractors.  Nor  do  we 
see  that  it  can  make  any  difference  that,  by  the  terms  of  the  soci- 
ety's contract  with  Downey,  he  agreed  to  negotiate  the  contracts 
with  the  other  contractors.  The  society  made  these  contracts 
directly  with  the  contractors.  Even  if  Downey  may  be  said  to 
have  been  acting  as  the  agent  of  the  society  in  negotiating  the  sub- 
contracts, these  contracts  were  executed  by  the  society  itself,  and 
created  the  relation  of  independent  contractors,  for  whose  negli- 
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gence  the  society  would  not  be  liable;  and  there  should  have  been 
some  evidence  of  n^ligence  on  the  part  of  Downey  in  the  character 
of  an  agent,  in  order  to  maintain  an  action  against  the  society. 

It  was  held  in  the  case  of  Murray  v.  Usher,  117  N.  Y.  542,  546,  23 
N.  E.  564: 

"The  general  rule  of  respondeat  superior  charges  the  master  wltb  liability 
for  the  servant's  negligence  In  the  master's  business,  causing  Injury  to  third 
persons.  They  may,  In  general,  treat  the  acts  of  the  servant  as  the  acts  o( 
the  master.  Bat  the  agent  or  servant  Is  himself  liable,  as  well  as  the  master, 
where  the  act  producing  the  Injury,  although  committed  In  the  master's  busi- 
ness. Is  a  direct  trespass  by  the  servant  upon  the  person  or  property  of  an- 
other, or  where  he  directs  the  tortious  act.  In  such  cases  the  fact  that  he  is 
acting  for  another  does  not  shield  him  from  responsibility.  The  distinction  is 
between  misfeasance  and  nonfeasance.  For  the  former,  the  servant  is,  in 
general,  liable;  for  the  latter,  not.  The  servant,  as  between  himself  and  hii 
master.  Is  bound  to  serve  him  with  fidelity',  and  to  perform  the  duties  commu- 
ted to  him.  An  omission  to  perform  them  may  subject  third  persons  to  barm, 
and  the  master  to  damages.  But  the  breach  of  the  contract  of  service  is  a 
matter  between  the  master  and  servant  alone,  and  the  nonfeasance  of  the 
servant  causing  injury  to  third  persons  is  not.  In  general  at  least,  a  ground 
for  a  dvll  action  against  the  servant  In  their  favor." 

I  think  that  the  doctrine  of  the  authorities  is  perfectly  clear 
Whenever  a  person  is  injured  by  the  fall  of  an  article  from  a  house 
into  a  public  street,  and  on  the  trial  the  plaintifl  proves  that  fact 
the  presumption  arises  that  the  owner  or  person  in  charge  of  the 
premises  is  negligent.  If  an  owner  were  occupying  his  house 
and  some  article  fell  from  a  window,  he  would  be  presumed  negli 
gent.  If,  however,  he  had  let  his  house  to  a  tenant,  and  a  similai 
event  had  happened,  it  could  not  be  said  that  a  presumption  wouW 
arise  that  the  owner  was  negligent.  In  that  case  the  presumptioi 
would  be  that  the  tenant  only  was  negligent. 

As  to  the  defendants  Downey  and  the  Webers,  they  cannot  b( 
held  liable  under  thedr  covenants  with  the  society,  contained  in  th( 
contracts  therewith ;  as,  under  our  views  of  the  case,  the  society  is 
not  liable,  having  surrendered  the  erection  of  the  building  to  inde 
pendent  contractors.  The  rule  is  laid  down  in  French  v.  Vix,  14J 
N.  Y.  90,  37  N.  E.  612,  that  such  a  contract  is  a  contract  of  indem 
nity  to  the  society  alone,  and  gives  no  right  of  action  to  any  on< 
to  recover  for  a  claim  for  which  the  person  indemnified  is  noi 
liable.  The  defendants  Downey  or  Webers,  or  some  of  them,  wen 
in  charge  of  the  building,  or  some  part  thereof,  or  were  doing  worl 
,  thereon.  The  doctrine  of  the  authorities  belds  the  persona  ii 
charge  of  or  doing  work  on  a  building  to  the  responsibility  of  doin$ 
their  work  in  such  a  manner  that  nothing  shall  be  cast  or  fall  int( 
the  public  street,  and  injure  a  person  lawfully  thereon;  and  th( 
fact  that  something  falls  into  the  street  puts  upon  them  the  neces 
sity  of  explanation.  It  is  apparent  that,  although  there  is  n< 
direct  evidence  to  show  from  what  part  of  the  building  the  bricl 
fell,  yet  it  came  "on  a  slant"  from  some  part  of  the  building  oi 
scaffolding,  as  no  other  work  was  going  on  in  the  neighborhood 
and  inasmuch  as,  from  the  force  of  the  blow  upon  the  plalntifF'i 
head,  the  brick  was  broken  in  two  parts,  that  it  came  from  a  con 
siderable  elevation.     There  was  a  question  whether  the  brick  fel 
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throagh  Bome  negligent  act  of  Downey  or  of  the  Webera,  or  of  some 
emploj^s  of  one  or  the  others;  and  they  were  required  to  show  that 
no  act  of  themselves  or  their  servants  caused  the  accident.  This 
was  a  question  of  fact,  and  not  of  law.  The  defendants  examined 
the  foreman  of  the  Webers,  who  testified  that  immediately  after 
the  accident  he  made  inquiries  to  ascertain  how  the  brick  fell,  but 
could  discover  nothing,  and  that  at  the  time  of  the  accident  none 
of  the  Webers'  workmen  were  working  on  the  Spruce  street  side, 
and  had  not  been  for  some  five  hours  before  the  accident;  that 
there  was  a  large  number  of  workmen,  more  than  250,  at  work 
about  the  building,  most  of  whom  were  in  the  employ  of  other  con- 
tractors, not  parties  to  this  action.  There  is  ho  evidence  what- 
ever on  the  part  of  the  defendants  as  to  what  caused  the  fall  of  the 
brick,  or  any  circumstances  proven  as  to  any  care  on  their  part 
to  prevent  accidents,  or  as  to  care  in  the  erection  of  the  building, 
or  as  to  means  of  preventing  the  falling  of  matei-ials  into  the  public 
street.  They  rely  upon  the  failure  of  the  plaintiff  to  directly  con- 
nect them  with  the  accident,  or  to  show  any  negligence  on  their 
part,  as  distinguished  from  the  negligence  of  some  of  the  other 
workmen  or  contractors  at  work  on  the  premises.  I  do  not  thirk 
that  the  defendants  Downey  and  Webers  offered  testimony  suffi- 
cient to  enable  the  court  to  say,  as  matter  of  law,  that  they  had 
relieved  themselves  from  the  presumption  of  negligence,  and  it  fol- 
lows that  the  plaintiff's  exceptions  must  be  sustained  so  far  as  they 
relate  to  the  defendants  Downey  and  Webers. 

The  tract  society  is  entitled  to  a  judgment  dismissing  the  com 
plaint.  Ab  to  the  other  defendants,  a  new  trial  is  granted;  costs 
to  abide  the  event     All  concur. 


In  re  ELECTION  OF  ALDERMAN  OP  FIRST  WARD  OF  CITY  OP 

BUFFALO. 

(Supreme  Court,  Special  Term,  Erie  County.     November,  1897.) 

EtBcnoNs— Rktubnb  bt  Inspkctoks— Refi-sal  to  Sign. 

Under  General  Election  Law  1896,  c.  900,  §  111,  which  requires  the  in- 
speetors,  on  completion  of  the  canvass,  to  sign  a  statement  thereof,  and 
further  providing,  if  any  Inspector  shall  refuse  to  sign  any  return  required 
of  him  by  the  law,  he  must  state  the  grounds  npon  which  such  refusal 
l8  based  upon  such  return,  over  his  signature,  on  the  return  of  an  order 
to  show  cause  why  two  inspectors  of  election  should  not  sign  such  return 
they  could  not  be  compelled  to  do  so,  where  they  had  Indorsed  on  the 
return  their  reasons  for  refusing. 
Same — ConnKcrroN  of  Clerical  Error. 

The  power  of  the  court  should  not  be  invoiced  to  correct  a  clerical  error 
In  the  return  of  an  election  canvass,  unless  the  board  of  canvassers  have 
or  will  refuse  to  order  the  board  of  election  inspectors  to  make  the  correc- 
tion. 
Samb— Powers  of  Insfectobs. 

The  Inspectors  of  election  have  no  power  to  correct  any  other  than  cler- 
ical errors  existing  In  the  return  of  a  canvass. 
Saite— Board  of  Canvassers. 

The  board  of  canvassers  have  no  power  to  reject  any  vote  that  comes 
to  It  certified  in  due  form  by  the  inspectors  of  election. 
49  N.T.S.— 16  » 
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S.  Same— Application  to  Court. 

Where  It  does  not  clearly  appear  that  a  clerical  error  exists  In  the  return 
of  a  canvass,  an  application  to  the  court  to  have  It  corrected  will  be  refused. 

Application  for  an  order  to  compel  two  of  the  inspectors  of  an 
election  disti-ict  to  sign  the  return  in  the  matter  of  the  election  of 
alderman  of  the  First  ward  of  the  city  of  BuflEalo,  and  to  correct  a 
clerical  error  therein.    Denied. 

Seward  A.  Simons,  for  petitioner. 
Edward  L.  Jellinek,  for  respondents. 

TITUS,  J.  The  questions  here  presented  arise  upon  the  return 
of  an  order  to  show  cause  why  two  of  the  inspectors  of  the  First  dis- 
trict of  the  First  ward  should  not  sign  the  canvass  and  return  the 
ballots  at  the  general  election  held  on  the  2d  day  of  November.  1897, 
in  said  election  district.  The  facts  appear  in  the  moving  papers 
and  the  return  on  file  in  the  office  of  the  city  clerk.  Two  of  the 
inspectors  signed  the  return,  and  two,  Vernon  Cole  and  Patrick  J. 
McGowan,  refused  to  sign  the  canvass  of  votes  with  the  other  in- 
spectors, but  indorsed  a  statement  of  the  reasons  why  they  refused 
on  the  back  of  the  warrant,  substantially  as  follow: 

"We,  the  undersigned  inspectors  of  election  for  the  First  district  of  the  First 
ward,  have  refused  to  sign  the  foregoing  certificates,  for  the  reason  that 
eighteen  ballots,  which  we  have  numbered  1  to  18,  inclusive,  and  numbered 
Bald  ballots  accordingly  by  Indorsing  said  numbers  upon  them,  which  are  in- 
closed in  the  paclcage  for  void  b.iUots,  we  objected  to  as  being  improperly 
marked,  and  therefore  void,  have  been  counted  by  the  other  Inspectors  for  the 
eandidates." 

It  appears  from  the  return  that  the  whole  number  of  ballots  cast 
in  that  election  district  was  441,  of  which  number  3  were  rejected 
as  void,  and  3  on  which  no  vote  for  the  office  of  alderman  was  given, 
leaving  435  ballots  counted  for  alderman,  of  which  John  White  re- 
ceived 292,  and  John  Sheehan  received  143,  so  that  the  18  protested 
ballots  were  counted  for  that  office.  Section  111  of  the  general  elec- 
tion law  requires  the  board  of  inspectors  of  election,  on  completion 
of  the  canvass,  to  make  and  sign  an  original  statement  thereof,  show- 
ing the  kind  of  election,  when  amd  where  held,  with  a  separate  re- 
turn for  each  office  of  the  votes  cast  for  each  candidate  therefor,  etc. ; 
to  which  shall  be  added  a  statement  of  the  number  of  ballots  pro- 
tested and  marked  for  identification,  and  of  the  number  of  void 
ballots  rejected  by  them.    It  further  provides: 

"If  any  Inspector,  poll  clerk  or  ballot  clerk  shall  refuse  to  sign  any  return 
iieqnlred  of  him  by  the  election  law,  he  must  state  the  grounds  upon  which 
such  refusal  Is  based  upon  such  return  over  his  signature."     Laws  1896,  c.  909. 

There  is  no  way  of  determining  in  this  proceeding  whether  the 
ballots  protested  and  counted  by  two  of  the  inspectors  are  void  or 
n«Jt,  as  the  marked  ballots  were  not  produced  before  the  court  on 
this  hearing.  But  it  does  not  seem  necessary,  in  disposing  of  this 
question,  to  pass  upon  the  validity  of  the  marked  ballots,  as  the 
court  is  only  asked  to  direct  the  two  inspectors  who  refused  to  siRn 
the  return  of  the  canvass  of  ballots  to  sign  it  now.    It  is  claimed  by 
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the  two  inspectors  who  refused  to  sign  tlie  return  that  they  cannot 
be  compelled  to  sign  an  incorrect  return,  and  that  they  have  fully 
complied  with  the  provisions  of  the  statute  above  quoted  in  making 
a  statement  of  the  reasons  for  their  refusal  to  sign  the  canvass  on 
the  return.  No  authority  is  cited,  and  probably  none  will  be  found, 
as  a  precedent  to  follow.  It  was  contemplated  by  the  le^slature 
that  cases  would  arise  under  the  numerous  provisions  of  the  elec- 
tion law  in  which  inspectors  might  fairly  disagree  as  to  what  was 
the  proper  canvass  of  the  ballots,  or  whether  ballots  had  been  im- 
properly rejected  or  counted ;  and  in  such  a  case  they  should  not  be 
required  to  sign  a  statement  of  votes  which  to  them  seemed  wrong, 
or  which  they  could  not  in  good  conscience  do,  by  reason  of  the  ac- 
tion of  the  other  inspectors,  and  a  provision  was  very  properly  in- 
serted in  the  law  that  such  inspector  should  state  and  sign  upon  such 
return  the  grounds  upon  whicli  his  refusal  to  sign  is  based.  I  think, 
therefore,  that  Inspectors  Cole  and  McGowan  have  fully  complied 
with  the  requirements  of  the  law  in  making  and  signing  the  ground 
of  their  refusal  upon  the  return,  and  that  they  cannot  in  this  pro- 
ceeding be  compelled  by  an  order  of  the  court  to  sign  the  return  of 
the  canvass  with  the  other  two  inspectors. 

On  the  argument  before  me  the  counsel  for  the  petitioner  claimed 
that  there  is  a  clerical  error  in  the  return,  and  that  the  court  should 
order  the  two  inspectors  who  sie:ned  the  original  return  to  correct 
the  error.  I  presume  the  court  has  power,  when  it  clearly  appears 
that  a  clerical  error  exists,  to  correct  it,  if  it  is  necessary  to  secure 
a  correct  statement  of  the  ballots  cast.  People  v.  Board  of  Can- 
vassers of  Chemung  Co.,  126  N.  Y.  392,  27  N.  E.  792.  But  there  is 
no  suggestion  in  the  moving  papers  or  by  counsel  that  the  board  of 
canvassers  have  or  will  refuse  to  do  its  duty,  and  order  the  board 
of  election  inspectors  of  that  district  to  make  such  correction,  if  it 
dearly  appears  that  a  clerical  error  exists,  and  the  power  of  the 
court  riionld  not  be  invoked  where  there  is  complete  power  in  the 
canvassing  board  to  do  all  the  court  is  asked  to  do,  unless  something 
appears  to  indicate  that  that  body  will  not  order  the  corrections 
I'ontemplated  by  the  law  to  be  made.  Section  132  gives  express 
power  to  the  canvassing  board  to  order  "any  merely  clerical  mis- 
takes" corrected  by  the  board  of  inspectors,  and,  if  the  board  of  can- 
vassers fails  to  do  its  duty,  section  133  provides  that  the  court  may, 
upon  afSdavit  showing  that  fact,  order  such  errors  to  be  corrected. 
See  People  v.  Board  of  Canvassers  of  Chemung  Co.,  supra. 

But  it  does  not  clearly  appear  that  a  clerical  error  has  been  made. 
The  return  signed  by  the  two  inspectors  does  not  show  it,  and  coun- 
sel for  the  two  inspectors,  who  refused  to  sign  the  return  on  the 
argument,  deny  that  a  clerical  error  exists.  In  the  moving  affidavits 
one  of  the  watchers  and  two  of  the  inspectors  swear  that,  including 
the  protested  ballots,  John  White  had  292  votes,  and  John  Sheehan 
had  140,  making  the  total  vote  counted  for  the  oflSce  of  alderman 
432;  and  in  a  subsequent  affidavit  the  same  two  inspectors  say  that, 
exclusive  of  18  protested  ballots,  White  received  280  and  Sheehan 
136;  and  that  of  the  protested  ballots  White  received  12,  and  Shee- 
han 4,  and  2  were  blank.    The  return  of  the  convassers,  signed  by 
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these  two  inspectors,  states  in  detail,  as  required  by  the  statute,  how 
the  ballots  were  distributed,  namely: 

(1)  The  number  of  ballots  cast  on  which  votea  were  counted  for  any 

candidate  for  office  was 43S 

(2)  The  number  of  ballots  cast  and  counted  on  which  there  was  no 

vote  for  the  office  of  alderman  was 3 

(S)  The  whole  number  of  ballots  on  which  votes  were  counted  for  alder- 
man was   435 

(4)  Of  which  White  received 292 

(5)  John  Sheehan  received 143 

— ^Which  makes  the  Totes  received  by  both  candidates  for  the  office 
of  alderman  435,  corresponding  with  the  number  stated  in  the  re- 
turn, and,  with  the  3  ballots  on  which  no  rote  was  cast  for  alderman, 
a  total  of  438. 

A  like  statement,  evidently  in  the  handwriting  of  Evoy,  and  signed 
by  him  and  Bulger,  the  two  inspectors  who  signed  the  return,  made 
in  the  "Statement  of  Canvass"  made  pursuant  to  the  statute,  on  file 
in  the  city  clerk's  office,  shows  the  same  distribution  of  the  vote, 
namely,  292  for  White,  143  for  Sheehan,  and  3  counted  for  neither, 
making  438  in  all.  Tlie  inspectors  have  no  power,  under  the  elec- 
tion law,  to  correct  anything  but  clerical  errors,  and  no  power  exists 
in  the  canvassing  board  to  reject  any  vote  that  comes  to  it  certified 
in  due  form  by  the  Inspectors  of  election.  In  re  Woods,  5  Misc.  Rep. 
575,  26  N.  Y.  Supp.  169. 

I  have  stated  fully  enough  from  the  papers  to  show  that  there  & 
not  so  clearly  a  "clerical  error"  as  calls  for  action  by  the  court  to 
direct  the  inspectors  to  correct  it;  therefore,  upon  the  ground  before 
stated,  and  also  on  the  ground  that  it  does  not  clearly  appear  that 
a  clerical  error  exists,  I  have  concluded  to  deny  the  application  of 
the  petitioner. 

(24  App..  Dlv.  489.) 

CONWAY  V.  CITY  OP  ROCHESTER  et  al. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    December  18,  1897.) 

1.    MnNICIPAL    CORFORATIONS — STREET  ImPROVBMENTS  —  ASSESSMENTS  —  RaII.- 
ROADS. 

A  street-railway  corporation,  organized  under  Act  1884,  c.  252,  as 
amended  by  the  general  railroad  law  of  1800  (section  98),  which  provides 
that  every  street-railroad  corporation  shall  keep  in  repair  the  portion  of  the 
street  between  its  tracks  and  the  rails,  and  two  foet  In  width  outside  of  it-s 
tracks,  under  the  supervision  of  the  local  authorities,  and  whenever  required 
by  them  to  do  so,  and  In  such  manner  as  they  may  prescribe,  acquired  the 
stock  and  privileges  of  another  street-railroad  corporation  organized  under 
the  general  railroad  law  of  1850,  and  for  whose  benefit  Laws  18C9,  c.  34, 
{  5,  was  passed,  providing  that  such  corporation  should  repair  the  siirfac*- 
of  the  streets  inside  the  rails  of  Its  tracks,  but  need  not  make  any  perni.i- 
nent  Improvements.  Held,  that  such  acquired  corporate  property  wag  con- 
trolled by  the  laws  under  which  the  corporation  acquiring  the  same  was 
organized,  so  far  as  Improving  the  streets  Is  concerned. 

a.  Same. 

A  power  In  a  city  charter  to  assess  the  expenses  of  repairing  a  streoT 
upon  "lots  and  parcels  of  land"  deemed  benefited  by  the  improvement  con 
fers  no  authority  to  assess  the  tracks,  ties,  or  franchises  of  a  street-railroad 
corporation. 
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&  Same. 

Althongh  a  street-railroad  corporation  is  bound  by  the  general  railroad 
law  of  1890  (section  98)  to  make  permanent  improvements  whenever  re- 
quired, and,  in  case  of  neglect  to  comply,  the  city  Is  authorized  to  malce 
the  repairs  at  the  expense  of  the  company,  such  statute  does  not  authorize 
th^  city  to  Impose  nn  assessment  on  the  company  tor  the  expense  of  repair- 
ing a  street 

i.  Same. 

City  assessors  have  no  authority  to  malce  assessments  except  such  as  the 
charter  confers. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Jolm  Conway  against  the  city  of  Rochester  and  oth- 
ers to  enjoin  them  from  awarding  a  contract  for  improving  a 
street,  and  from  making  such  improvement,  and  asking  that  the 
ordinance  under  which  it  is  proposed  to  be  made  be  adjudged  il- 
legal and  void.  From  an  order  dissolving  a  temporary  injunction, 
plaintiff  appeals.    AflRrmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ, 

John  Desnu)nd,  for  appellant. 
A.  J.  Bodenbeck,  for  respondents. 

GREEN,  J.  The  Rochester  City  &  Brighton  Railroad  Company 
was  organized  and  incorporated  under  the  general  railroad  law  of 
1850.  By  an  act  passed  for  the  relief  of  such  company,  it  was 
provided  "that  the  company  shall  put,  keep  and  maintain  the  sur- 
face of  the  streets  inside  the  rails  of  its  tracks,  in  good  and 
Thorough  repair;  but  whenever  any  of  said  streets  are  by  ordi- 
nance or  otherwise  permanently  improved,  said  company  shall  not 
lie  required  to  make  any  part  or  portion  of  such  improvement,  or 
bear  any  part  of  the  expense  thereof,  but  it  shall  make  its  rails 
in  such  street  or  streets  conform  to  the  grade  thereof."  Laws, 
1869,  c.  34,  §  5.  The  Rochester  Railway  Company  was  organized 
under  Act  1884,  c.  252,  providing  for  the  construction  and  oper- 
ation of  street  surface  railroads.  In  proceedings  taken  pursuant 
to  the  provisions  of  sections  78  and  79  of  the  railroad  law  (2  Rev. 
St.  [9th  Ed.]  p.  1291),  the  latter  company  became  vested  with  all 
the  capital  stock,  property,  rights,  privil^es,  and  franchises  of 
the  first-named  company,  to  be  held  and  enjoyed  by  it  as  fully 
and  entirely,  and  without  change  or  diminution,  as  the  same  were 
before  held  and  enjoyed  by  the  Brighton  Railroad  Company.  The 
obligation  to  keep  the  street  between  the  tracks  in  permanent  re- 
pair is  imposed  by  section  98  of  the  railroad  law,  and  that  section 
is  made  applicable  by  section  90  to  every  corporation  which  has 
constructed,  or  shall  construct  or  operate,  a  street  surface  railroad, 
or  any  extension  or  branches  thereof,  and  every  such  corporation 
mnSFt  comply  with  its  provisions. 

Section  98  is  as  follows: 

"Sveiy  street  surface  railroad  corporation  so  long  as  it  shall  continue  to  nse 
any  of  its  tracks  in  any  street,  avenue  or  public  place  In  any  city  or  village 
fball  have  and  keep  in  permanent  repair  that  portion  of  such  street,  avenue 
or  public  place  between  its  tracks,  the  rails  of  Its  tracks,  and  two  feet  In 
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width  outside  of  its  tracks,  under  tbe  supervision  of  the  proper  local  anthori- 
ties,  and  whenever  required  by  them  so  to  do  and  In  such  manner  as  they 
may  prescribe.  In  case  of  the  neglect  of  any  corporation  to  make  pavements 
or  repairs  after  the  expiration  of  thirty  days  notice  to  do  so,  tbe  local  autbori- 
tles  may  make  tbe  same  at  the  expense  of  such  corporation." 

This  section  is  substantially  the  same,  except  as  to  the  v*ords 
"in  such  manner  as  they  may  prescribe,"  and  the  words  "pave- 
ments or,"  in  the  second  sentence,  as  the  provision  of  section  9,  c. 
252,  Laws  1884,  which  was  thereby  repealed.  The  act  of  1869  is 
not  expressly  repealed,  and  it  is  contended  on  behalf  of  the  de- 
fendants that,  in  respect  to  those  streets  in  which  the  Brighton 
Bailroad  Company  had  theretofore  constructed  and  operated  a 
railroad,  the  obligation  of  the  Eochester  Railway  Company,  as  its 
successor,  is  to  be  ascertained  and  measured  by  section  5  of  the 
act  of  1869,  and  not  by  section  98  of  the  railroad  law.  If  that  be 
true,  then  the  consolidated  company  would  be  governed  in  respect 
of  its  duty  to  repair  or  repave  certain  streets  by  the  act  of  1869. 
and  also  by  section  98  in  respect  of  other  portions  of  its  line.  At 
the  time  the  Rochester  Railway  Company  acquired  the  franchises 
of  the  other  company,  it  was  subject  to  the  provisions  of  section 
98,  and  the  duty  or  obligation  thereby  imposed  must  be  held  to 
apply  to  the  lines  of  railroad  acquired  by  the  proceedings  for  con- 
solidation. The  provisions  of  section  79  are  controlled  and  limited 
by  the  provisions  of  section  98,  in  respect  of  the  lines  of  railroad 
so  acquired.  The  provisions  of  section  90  are  all  comprehensive, 
and  apply  to  all  corporations,  without  regard  to  any  special  pro- 
visions theretofore  made  in  favor  of  any  particular  railroad  in- 
corporated under  the  general  railroad  law  of  1850. 

It  is  clear  that  there  is  no  authority  whatever,  conferred  by  any 
provision  of  the  city  charter,  to  impose  any  portion  of  the  expense 
of  repairing  the  street  upon  the  railroad  company.  A  power  to 
assess  the  expense  upon  the  "lots  and  parcels  of  land"  deemed 
benefited  by  tiie  improvement  confers  no  authority  to  assess  the 
tracks,  ties,  etc,  or  the  franchise  of  a  street-railroad  companv. 
People  V.  Gilon,  126  N.  Y.  147,  27  N.  E.  282;  Elwood  v.  City  of 
Rochester,  43  Hun,  119.  If  any  such  power  or  duty  to  assess  ex- 
ists, it  must  be  conferred  or  imposed  by  some  statutory  provision 
dehors  the  charter.  It  is  true  that  the  company  is  bound  to  make 
permanent  repairs  whenever  required  to  do  so  by  the  city  author- 
ities, and,  in  case  of  neglect  to  comply  with  the  notice,  the  city 
is  authorized  to  make  the  repairs  at  the  expense  of  the  company. 
But  that  statute  does  not  purport  to  authorize  or  require  the  city. 
or  its  assessors,  to  impose  an  assessment  upon  the  company  for  tht 
expense  of  repaving  a  street,  nor  to  enlarge  or  extend  the  provi 
sions  of  a  city  charter  in  respect  to  assessments  upon  "lots  or  par 
eels  of  land,"  so  as  to  bring  within  those  terms  the  tracks  or  tlu 
franchises  of  a  street  railroad.  In  other  words,  it  does  not  pur 
port  to  place  the  railroad  upon  the  same  footing  as  abutting  own 
ere,  and  to  bring  it  within  the  same  category,  so  as  to  absolutely 
bind  it  by  the  determination  of  the  assessors  in  respect  of  tiie  pro 
portion  of  benefit  assessed.     The  statute  does  not  provide    foi 
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any  scheme  of  assessment  for  local  improvements  upon  any  of  the 
property  or  property  rights  of  the  company,  but  simply  author- 
ises the  city  to  do  the  work  at  the  expense  of  the  company.  No 
lien  upon  the  company's  property  is  created,  nor  are  any  proceed- 
ings authorized  by  which  a  lien  may  be  created.  The  duty,  and 
consequent  liability,  is  imposed  without  regard  to  any  supposed 
benefit  to  the  company  or  its  property.  An  abutting  owner  is  as- 
sessed for  the  benefits  inuring  to  his  property  from  the  improve- 
meatf  but  that  is  not  the  measure  or  extent  of  the  company's  lia- 
bility, under  the  statute  governing  it.  The  charter  is  the  meas- 
ure of  the  authority  of  the  assessors  in  making  assessments  upon 
property  for  the  payment  of  expenses  of  street  improvements. 
126  N.  Y.  154,  27  N.  E.  282.  If  the  power  of  making  such  assess- 
ment is  not  found  in  the  charter,  then  they  do  not  possess  it,  for 
they  had  no  authority  on  the  subject  except  such  as  the  charter 
confers  upon  them.  126  N.  Y.  152,  27  N.  E.  282.  How  can  the 
assessors  make  an  assessment  upon  the  tracks,  as  "lots  and  par- 
cels of  land,"  and  describe  them  as  such  in  the  assessment  roll? 
The  assessors,  in  making  such  an  assessment,  could  not  take  into 
consideration  the  fact  that  the  duty  to  keep  in  permanent  repair 
is  imposed  upon  the  company  by  an  independent  statute,  but,  on 
the  contrary,  they  would  be  bound  to  eliminate  that  circumstance 
in  estimating  the  proportion  of  benefit  inuring,  in  their  judgment, 
to  the  company,  irrespective  of  the  statutory  obligation.  In  levy- 
ing an  assessment  according  to  benefits,  as  commanded  by  the 
charter,  the  amount  imposed  upon  the  company  may  be  much  more 
or  less  than  the  city  would  be  entitled  to  recover  by  action,  under 
the  statute,  and  their  determination  would  be  conclusive.  126  N. 
Y.  156,  157,  27  N.  E.  282. 

It  is  difficult  to  draw  a  substantial  distinction  between  this  case 
and  the  decision  made  in  Gilmore  v.  City  of  Utica,  121  N.  Y.  561, 
24  N.  E.  1009,  where  the  city  charter  authorized  the  common  coun- 
cil to  require  all  railroad  companies  to  repave  between  their  tracks, 
and  at  least  two  feet  in  width  on  each  side  thereof,  whenever  it 
should  deem  such  repavement  necessary.  The  common  council 
did  determine  that  a  repavement  of  the  whole  street  was  necessary, 
but  failed  to  require  the  company  to  repave  or  to  bear  any  portion 
of  the  expense.  By  the  city  charter,  one-third  of  the  expense  of 
paving  was  required  to  be  borne  by  the  city,  and  two-thirds  to  be 
assessed  on  the  abutting  property.  The  action  was  brought  to 
restrain  the  enforcement  of  the  assessment,  and  to  have  it  de- 
clared illegal  and  void,  upon  the  ground  of  the  omission  to  assess 
the  company.  The  trial  court  found  that  the  old  pavement  was 
worn  out,  in  a  very  bad  and  dangerous  condition,  and  a  new  pave- 
ment was  necessary.  The  court  held  that  the  abutting  owners 
have  no  vested  right,  or  claim  de  jure,  that  a  railroad  company 
shall  repave  or  bear  the  expense  of  repaying  any  portion  of  the 
street,  and  hence  the  words  must  have  their  ordinary  meaning,  and 
be  construed  as  permissive  only.  Referring  to  the  duty  imposed 
by  the  general  railroad  law  of  1850,  requiring  railroad  companies 
to  restore  a  street  to  its  former  state,  so  as  not  unnecessarily  to 
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impair  its  usefulness,  and  to  keep  that  portion  of  the  street  used 
by  them  in  a  reasonable  state  of  repair,  the  court  remarked  that 
this  did  not  bind  the  company,  whenever  the  city  shall  resolve  to 
repave  a  street,  to  conform  its  repairs  to  the  absolute  directions 
and  requirements  of  the  council ;  that  in  this  case,  by  virtue  of  that 
law,  this  company  could  not  be  required  to  make  the  asphalt  pave- 
ment; that  "if  the  company  was  under  some  obligation  to  im- 
prove the  pavemeat  between  and  about  its  tracks,  and  therefore 
ought  to  have  borne  some  portion  of  the  expense  of  this  pave- 
ment, the  failure  of  the  city  to  enforce  that  liability  on  its  part 
does  not  render  this  assessment  illegal."  There,  the  city  was  em- 
powered by  its  charter  to  require  street  railroads  to  repave,  when- 
ever it  should  deem  it  necessary.  Here,  there  is  nothing  of  the 
kind  in  the  charter,  but  a  general  law  governing  all  street  rail- 
roads confers  the  power  upon  all  cities  and  villages  to  require  them 
to  place  and  keep  in  permanent  repair  the  space  between  and  about 
the  tracks,  and  no  liability  arises  until  after  due  notice  given.  The 
difference  is  merely  formal,  and  not  a  substantial  one;  and  in  nei- 
ther case  can  it  be  said  "that  the  abutting  owners  have  an  abso- 
lute, immediate,  or  vested  right  which  the  legislature  intended  im- 
peratively to  provide  for  in  this  statute."  In  City  of  Binghamton 
V.  Binghamton  &  P.  D,  Ry.  Co.,  61  Hun,  479,  16  N.  Y.  Supp.  225, 
the  charter  of  the  company  required  it  to  keep  the  surface  of  the 
street  "in  good  and  proper  order  and  repair."  By  the  city  char- 
ter, the  expense  of  paving  or  repaving  was  directed  to  be  assessed 
upon  the  owners  according  to  the  frontage  rule.  By  resolution 
}>assed,  the  company  was  directed  to  pave  within  its  tracks,  and 
for  one  foot  on  the  outer  side  thereof,  with  asphalt,  according  to 
the  specifications  for  the  paving  of  the  street  on  file  in  the  clerk's 
office.  The  company  refused  to  comply  with  this  resolution,  but 
offered  to  pave  with  wooden  blocks.  The  charter  required  that 
one  half  of  the  expense  of  paving  a  street  be  assessed  upon  the 
abutting  owners,  and  the  othjer  half  be  borne  by  the  city.  The 
street  had  not  at  any  time  prior  thereto  been  paved.  The  expense 
of  paving  between  the  rails  of  defendant's  tracks  was  assessed 
upon  the  company,  and  this  action  waa  brought  to  recover  the 
amount  ($5,181).  The  court  said  that  the  duty  to  keep  in  good  re 
pair  was  continuing,  and  what  would  be  necessary  for  that  pur 
pose  would  depend  upon  the  situation  at  the  time  the  performance 
of  the  covenant  was  called  for.  A  condition  of  things  might  be 
imagined  that  would  call  for  some  kind  of  paving  in  order  to  rea 
sonably  perform  the  duty.  "Whether  a  kind  that  would  amotinl 
to  a  reconstruction  of  the  street  would,  in  any  event,  be  withii 
the  agreement,  is  a  matter  of  some  doubt.  The  necessity  of  such 
to  say  the  least,  should  be  clearly  made  to  appear."  That  the  dut^ 
and  liability  were  somewhat  similar  to  the  duty  imposed  by  th( 
general  railroad  act,  to  restore  a  street  to  such  a  state  as  not  un 
necessarily  to  impair  its  usefulness, — quoting  Gilmore's  Case,  su 
pra.  That  there  was  no  proof  or  finding  that  the  street  betweei 
the  tracks  was  not  in  good  and  proper  order  and  repair,  or  thai 
this  pavement  was  necessary  for  that  purpose,  except  as  it  may  b* 
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inferred  from  the  resolutions  directing  the  pavement,  but  such  de- 
termination did  not,  as  agains.t  the  company,  presumptively  prove 
the  necessity  of  it.  That  it  was  incumbent  on  the  plaintiff  to  prove 
a.  breach  of  the  duty  or  agreement,  and  what  expense  had  been  in- 
curred by  it,  that  was  reasonably  necessary;  but  the  city  cannot, 
by  its  own  declaration,  determine  the  facts,  and  arbitrarily  fix  the 
method  of  repair.  The  court  also  observed  that  the  city  charter 
did  not  charge  any  part  of  the  expense  on  the  company,  and  its 
liability  was  not  in  any  manner  affected;  from  which  we  infer  that 
no  assessment  could  be  imposed  upon  it.  This  decision  leads  to 
the  logical  conclusion  that  the  company  is  not  bound  by  the  de- 
termination of  the  assessors,  and,  that  being  so,  it  must  follow 
that  the  assessors  are  not  empowered  to  make  such  an  assessment. 
Nor,  do  we  conceive,  would  the  city  itself  be  absolutely  estopped 
from  enforcing  the  statutory  obligation.  In  Farmers'  Ix)an  & 
Trust  Co.  v.  Borough  of  Ansonia,  61  Conn.  78,  23  Atl.  705,  the 
railroad  charter  required  the  company  to  keep  "in  good  and  suflB- 
cient  repair,"  without  expense  to  the  town  or  borough.  An  as- 
sessment was  made  upon  the  company  for  a  proportionate  part  of 
the  expense  of  a  new  pavement.  The  court  held  that  the  validity 
of  an  assessment  must  be  determined  by  the  provisions  of  the 
borough  charter,  and  not  by  the  railroad  charter.  That  the  qnes- 
tion  was  not  as  to  the  liability  of  the  company  in  a  suit  by  the 
borough  to  enforce  the  payment  of  money  expended  for  repairs  of 
the  street  which  it  was  the  duty  of  the  comnany  to  make,  but  sim- 
ply a  question  whether  the  company,  through  the  enhanced  value 
of  its  "lands  and  buildings"  consequent  upon  the  inprovements 
made  by  the  borough,  received  such  special  benefits  as  to  make  it 
liable  therefor.  "The  committee  overlooked  the  fact  that  their 
province,  nnder  the  borough  charter,  was  simply  to  find  the  bene- 
fit to  the  property  described,  and  not  to  compute  the  amount  that 
might  be  saved  to  the  railroad  company  under  its  contract  obli- 
gation to  the  borough.  The  latter  obligation  continued  in  full 
force  after  the  improvements  as  before.  To  the  extent  that  the 
new  pavement  increased  the  value  of  the  land  and  buildings  of 
the  company,  to  that  extent  only  were  benefits  to  be  assessed." 
That  the  committee  erred  "in  resting  the  assessment  upon  the 
grotmd  that  the  borough  had  done  certain  work  which  the -rail- 
road company,  under  the  provisions  of  its  own  charter,  was  bound 
to  pay  for;  and  in  placing  the  assessment  as  made  upon  the  in- 
creased valne  of  the  franchise  of  the  railroad  corporation."  "And, 
so  far  as  the  committee  were  influenced  by  the  fac>t  that  the 
borough  had  done  work  on  the  street  which  the  railroad  company 
was  bound  to  pay  for,  they  mlsconeeived  the  scope  of  legitimate 
Inquiry,  and  virtually  converted  a  mere  appeal  from  the  doings 
of  the  warden  and  burgesses  in  the  matter  of  the  assessment  of 
benefits,  under  the  borough  charter,  into  an  action  at  law  in  favor 
«f  the  borough  against  the  railroad  corporation,  based  on  a  mere 
contract  obligation." 

It  follows  that  the  order  appealed  from-  must  be  af^rmed.     So 
ordered.    All  concur. 


Digitized  by 


Google 


260  49  NSW  YORK  SUPPLEMENT  (Sap.  C^ 

and  83  New  York  State  Reportes. 
(25  App.  DlT.  82.) 

GAIiLAGHER  et  al.  v.  KINGSTON  WATBB  CO. 

(Supreme  Cioart,  Appellate  Division,  Third  Department    January  5,  189S.> 

L  Res  Judicata. 

A  former  Judgment  for  plaintiff  establishes  his  right  to  recover  upon  a 
like  state  of  facts. 
8,  IsjcNOTiON— Diversion  of  Wateb. 

In  an  action  for  damages  caused  by  the  diversion  of  waters  of  a  stream. 
plaintiff  is  entitled  to  an  injunction,  when  the  injury  is  continuous,  unle8» 
defendant,  by  right  of  eminent  domain,  elects  to  pay  plaintiff  Just  compen- 
sation therefor,  in  the  sum  the  court  fises  for  that  purpose. 
8.  Watbh  Cookses— Rights  of  Ripautan  Owner. 

The  owner  of  land  through  which  a  stream  flows  has  the  right  to  con- 
struct a  reservoir  and  pipes  thereon,  but  not  the  right  to  use  them  so  as 
to  deprive  others  of  the  usufructuary  rights  in  the  waters  of  the  stream, 
except  upon  making  Just  compensation. 

4.  Same — Ditersiom— Dauaoes. 

In  an  action  for  the  diversion  of  waters  of  a  stream  to  plaintiff's  dam- 
age, so  far  as  past  injuries  are  concerned,   defendant  is  only  liable  for 
actual  injury,  and  not  the  possible  injury  in  case  plaintiff  bad  had  and 
operated  a  mill  which  could  have  u^ed  more  water. 
6.  Baub — Freehold  Damaoes. 

In  an  action  for  the  diversion  of  the  waters  of  a  stream.  In  respect  to 
freehold  damages,  plaintiff  Is  entitled  to  the  full  flow  of  all  the  water,  even 
If  they  had  never  used  it. 

6.  Same. 

An  action  to  recover  damages  for  the  diversion  of  the  waters  of  a  stream 
being  an  equitable  one,  the  plaintiff  was  entitled  to  damages  for  the  six 
years  preceding  the  commencement  of  the  action,  and  up  to  the  date  of 
the  triaL 

7.  Same— Permanent  Injuries  to  Fbr. 

The  permanent  injuries  to  the  fee,  in  an  action  to  recover  damages  for 
diversion  of  the  waters  of  a  stream,  cover  the  future,  and  commence  when 
the  recovery  for  past  damages  ceases;    that  is,  on  the  date  of  the  trial. 

8.  Same— Measure  of  Damages. 

The  measure  of  permanent  damages  for  injuries  to  the  fee  by  reason  of 
diverting  the  waters  of  a  stream  is  the  difference  in  value  of  plaintlOTa 
premises  on  the  date  of  ttlal,  deprived  of  the  water,  and  Iheh:  value  with- 
out such  diversion. 

9.  Same— Expert  Evidence. 

The  opinion  of  experts  is  competent,  in  an  action  for  damages  for  divert- 
ing waters  of  a  stream,  as  to  the  present  or  past  value  of  the  premises 
Injured,  with  the  water  diverted,  and  also  assuming  no  diversion. 

10.  Same. 

It  Is  not  error  to  receive  evidence  of  the  rental  and  market  value  of  the 
premises,  to  show  plaintiff's  damages,  before  defendant  built  its  reservoir, 
in  1883,  which  has  injured  plaintiff  by  diverting  the  water  of  the  stream, 
although  plaintiff's  cause  of  action  only  goes  back  to  1890,  when  it  can  be 
inferred  from  the  verdict  that  the  Jury  considered  ail  evidence  tending  to- 
show  diminished  values  from  causes  other  than  defendant's  acts. 

11.  Same. 

Actual  rents  given  and  received  within  the  time  for  consideration  are 
competent  to  show  the  rental  value  of  the  premises. 
19.  Same— Evidence. 

In  an  action  to  recover  damages  for  the  diversion  of  the  waters  of  the 
stream,  it  is  not  improper  to  sliow  the  situation  of  the  mill  with  respect  to 
its  custom,  and  the  productiveness  of  the  neighborhood  In  grain  crops. 
18.  Witness— Contradiction  to  Snow  Bias. 

It  is  not  error  to  allow  the  contradiction  of  a  witness  for  defendant  on  a 
collateral  matter,  referring  to  an  altercation  between  witness  and  plaintiff's 
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brother,  where  It  may  be  inferred  that  the  witness  was  not  free  from  tbe- 
anlmoslty  which  led  to,  or  resulted  In,  the  altercation. 

14.  UlTKBSION  OF   WaTBR— EVIDKNOK. 

An  offer  by  defendant,  in  an  action  to  recover  damages  for  the  diversioD- 
of  the  waters  of  a  stream,  to  prove  that  it  had  transferred  its  reservoir 
some  time  previous  to  the  trial,  and  had  ceased  to  operate  It,  so  as  to  show 
that  Its  liability  ceased  at  that  time,  was  properly  overruled,  where  the 
evidence  offered  did  not  show  that  the  diversion  had  been  stopped. 

15.  Amkndment  or  Answeb. 

The  denial  of  an  amendment  to  an  answer  Is  In  the  discretion  of  the  court. 

Appeal  from  trial  term,  Ulster  county. 

Action  by  Catharine  M.  Gallagher  and  Margaret  Kerr  against 
the  Kingston  Water  Company  to  recover  damages  for  the  diversioa 
of  waters  of  a  stream.  From  a  judgment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

The  appeal  was  from  a  Judgment  (1)  awarding  the  plaintiffs  $488.40  damages- 
for  the  diversion  by  the  defendant  of  the  waters  of  the  Sawkill  creek  from 
February  6,  1800,  to  the  time  of  the  trial.of  the  action;  (2)  adjudging  that  the 
value  of  the  riparian  rights  of  the  plaintiffs  appropriated  by  the  defendant  is 
$1,900;  (3)  adjudging  that  the  defendant  be  enjoined  from  using  the  waters- 
of  the  SawklU  to  supply  water  to  the  city  of  Kingston,  and  commanding 
it  to  remove  its  dam,  pipes,  conduits,  and  other  appliances,  unless,  within  two 
months  after  service  of  notice  of  final  judgment,  it  pay  to  the  plaintiffs  such 
sum  of  $1,000;  (4)  from  the  order  of  the  court  denying  a  motion  for  a  new 
trial.  The  defendant,  which  was  Incorporated  for  the  purpose  of  supplylnff 
tbe  city  of  Kingston  and  its  inhabitants  with  water,  acquired,  by  condemna- 
tlon  and  purchase,  riparian  rights  on  the  Sawkill  (a  moimtaln  stream  tributary 
to  the  Esopus),  and  in  1883  constructed  a  reservoir  upon  the  Sawkill  above 
plaintiffs'  dam,  and  laid  pipes  to  the  city  of  Kingston,  and  thus  diverted  water 
from  plaintiffs'  mill.  The  plaintiffs  are  the  owners  of  a  grristmill  on  the  Esopus 
creek,  several  miles  below  the  defendant's  dam,  and  about  a  mile  below  its 
confluence  with  the  Sawkill.  The  reservoir  of  the  defendant  accumulates  the 
water  when  the  supply  is  ample,  discharging  it  when  the  supply  is  deficient. 
Tbe  plaintiffs  began  an  action  in  this  court  in  1887  to  recover  damages,  alleg- 
ing that  the  quantity  and  current  of  water  In  their  mill  had  been  greatly  dimin- 
ished; the  capacity  of  the  mill  to  produce  and  grind  meal,  flour,  and  other 
products,  greatly  diminished;  and  the  use  and  running  of  the  mill  during  a 
portion  of  each  year  entirely  suspended.  That  action  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  for  $084.55,  which  was  paid  by  defendant. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEERICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

A.  T.  Clearwater,  for  appellant. 
John  G.  Van  Ettcn,  for  respondents. 

LANDON,  J.  In  a  former  action  between  these  parties  the 
plaintiffs  recovered  a  judgment  for  damages  against  the  defendant 
for  diverting  the  waters  of  the  Sawkill  creek  from  plaintiffs'  mill- 
dam  and  mill  by  means  of  its  reservoir  upon  thfe  creek  above  the 
plaintiffs'  dam,  and  the  pipes  leading  the  water  from  the  reservoir 
to  the  city  of  Kingsiton.  This  action  is  to  recover  like  damages  in 
consequence  of  the  like  diverdion  of  the  waters  caused  by  the  con- 
tinuance by  the  defendant  of  the  same  means.  The  former  judg- 
ment establishes  the  right  of  the  plaintiffs  to  recover  upon  the  like 
facta  Plate  v.  Railroad  Co.,  37  N.  Y.  472;  Uline  T.  Railroad  Co.,. 
101  N.  Y.  113,  4  N.  E.  436.  But  apart  from  the  judgment,  which 
was  certainly  competent  evidence,  the  plaintiffs  proved  injury  and 
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■damages,  past  and  permanent.  As  the  diversion  and  conseqnent 
injury  to  the  plaintiffs  aje  shown  to  be  continuous,  the  plaintiffs 
are  entitled  to  an  injunction,  unless  the  defendant  (which  is  a  cor- 
poration entitled,  by  the  right  of  eminent  domain,  to  take  the  water 
,  from  the  plaintiffs  for  the  public  pui-poses  to  which  it  applies  it) 
elects  to  pay  the  plaintiffs  just  compensation  therefor,  in  the  sum 
which  the  court  ascertains  and  fixes  for  the  purpose.  Henderson 
V.  Itailroad  Co.,  78  N.  Y.  423;  Pappenheim  v.  Railway  Co.,  128  N. 
Y.  444,  28  N.  E.  518;  Galway  v.  Railway  Co.,  128  N.  Y.  132,  28  N. 
E.  479. 

The  defendant,  as  owner  of  the  land  through  which  the  stream 
flowed,  bad  the  right  to  construct  the  reservoir  and  pipes,  but  not 
the  right  to  use  them  so  as  to  take  away  from  the  plaintiffs  their 
usufructuary  rights  in  the  water  of  the  stream,  except  upon  mak- 
ing just  compensation  therefor.  Smith  v.  City  of  Rochester,  92 
N.  Y.  465;  Gilzinger  v.  Water  Co.,  66  Hun,  173,  21  N.  Y.  Supp.  121, 
affirmed  142  N.  Y.  633,  37  N.  E.  S66.  So  far  as  past  damages  were 
■concerned,  the  defendant  was  only  liable  for  the  actual  injury  done 
to  plaintiffs,  not  the  possible  injury  in  case  plaintiffs  had  had  a 
better  mill,  which  could  have  employed  more  water.  But,  in  re- 
•spect  to  freehold  damages,  the  plaintiffs  were  entitled  to  the  full 
flow  of  all  the  water,  even  if  they  had  never  yet  needed  or  used 
it.  They  are  entitled  to  their  property  rights,  whether  they  use 
them  or  not.  Rubber  Co.  v.  Rotherv,  132  N.  Y.  293,  30  N.  E.  841 ; 
Knitting  Co.  v.  Dean,  13  App.  Div.  42,  43  N.  Y.  Fupp.  29. 

The  action  being  an  equitable  one,  the  plaintiffs  were  entitled 
to  damages  for  the  six  years  preceding  the  commencement  of  the 
action,  and  up  to  the  day  of  trial.  Bier  v.  Cooke.  37  Hun,  .38. 
Damages  to  the  day  of  the  trial,  followed  by  an  injunction,  unless 
defendant  should  elect  to  pay  the  permanent  damages  to  the  free- 
hold, were  necessary,  to  give  the  plaintiffs  the  complete  relief  to 
which  they  were  entitled.  As  the  divereion  is  a  continuous  one, 
the  defendant  does  the  plaintiffs  injury  day  by  day.  The  judg- 
ment for  past  damages  covers  the  injury  to  the  date  of  the  trial. 
The  permanent  injury  to  the  fee  commences  when  the  recovery  for 
past  damages  ceases  (that  is,  on  the  date  of  the  trial),  and  covers 
the  future.  The  measure  of  permanent  damages  is  the  difference 
in  value  of  plaintiffs'  premises  on  the  day  of  trial,  deprived  of  the 
water  which  the  defendant  diverts,  and  their  value  if  without  such 
•diversion.  The  two  questions  submitted  by  the  learned  trial  court 
to  the  jury  for  their  verdict  were  framed  in  accordance  with  these 
rules.  Unless  some  error  to  the  prejudice  of  the  defendant  occur- 
red on  the  trial,  the  judgment  should  not  be  disturbed. 

With  respect  to  the  present  value  of  the  premises  with  the  water 
diverted,  the  opinions  of  experts  were  competent.  As  to  what 
their  present  value  would  be,  assuming  no  diversion  of  water,  the 
hypothetical  assumption  is  contrary  to  the  existing  fact.  In  the 
Elevated  Railroad  Cases,  experts  are  not  permitted  to  give  their 
•opinions  upon  such  an  hvnothesis.  Roberts  v.  Railroad  Co.,  128 
N.  Y.  455,  28  N.  E.  486; "Doyle  v.  Railway  Co.,  128  N.  Y.  488,  28 
U.  E.  495.     These  cases,  however,  are  peculiar.     They  relate  to 
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conaeqaential  damages  resulting  from  the  wrongful  invasion  of 
incorporeal  easements,  not  from  the  taking  of  the  land  itself,  or 
of  a  corporeal  part  or  incident  of  it.  Hence  benefits  as  well  as  in- 
juries are  considered,  in  estimating  damages.  The  plaintiffs'  rights 
here  are  corporeal.  Scriver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  675. 
The  construction  and  operation  of  th«  railroad  result  in  some  in- 
juries, and  often  bring  such  benefits  as  more  than  compensate  for 
the  injuries.  The  court,  in  measuring  damages,  regards  both 
benefits  and  injuries.  The  expert,  if  he  gives  his  opinion,  neces- 
sarily has  to  consider  both  benefits  and  injuries,  and  balance  the 
account,  which  is  the  very  thing  the  jury  have  to  do.  The  major- 
ity of  the  court  thought  it  better  that  all  the  conditions  affecting 
values  be  shown,  and  thereupon  the  court  or  jury  should  deter- 
mine. In  the  case  before  us  there  are  no  benefits  to  be  considered. 
It  is  a  simple  question  of  value  with  or  without  the  water, — like 
the  value  of  a  horse  with  or  without  the  heaves.  Experts  know 
better  than  the  nonexpert.  Their  opinions  are  competent,  and  the 
jury  can  estimate  their  value.  The  defendant's  objections  to  this 
class  of  testimony  were  properly  overruled.  As  the  plaintiffs  were 
seeking  to  recover  past  damages,  it  was  in  like  manner,  and  for  like 
reason,  competent  for  them  to  prove  by  experts  the  rental  value  of 
the  premises  during  the  period  for  which  they  were  entitled  to  re- 
cover, both  with  the  diminished  supply,  and  upon  the  assumption 
that  the  supply  had  not  been  diminished. 

The  objections  to  the  evidence  of  the  rental  value  and  of  the  mar- 
ket value  of  the  premises  before  defendants  built  their  reservoir,  in 
1883,  were  based  upon  the  fact  that  the  plaintiffs'  right  to  recovery 
in  this  action  was  limited  to  the  period  since  February  6,  1890,  and 
also  upon  the  assumption  that  both  the  rental  and  freehold  values 
of  the  premises  had  materially  diminished  between  1883  and  1890, 
and  since  the  latter  date,  from  other  causes  than  the  acts  of  the  de- 
fendant There  was  evidence  upon  both  sides  of  the  question 
whether  the  value  of  plaintiffs'  mill  property  had  thus  diminished. 
The  fact  might  be  that  there  were  no  causes,  other  than  the  acts 
of  the  defendant,  diminishing  values  since  1883.  If  there  were  such 
causes,  they  might  be  slight,  and  their  influence  easily  estimated. 
The  rental  and  freehold  values  before  the  reservoir  was  constructed 
were  values  which  could  be  fixed  with  little  danger  of  error;  and  if 
the  conditions  other  than  the  effect  of  the  reservoir,  and  since  its 
construction,  were  not  likely  to  diminish  values,  then  the  values  in 
1883  would  be  a  sort  of  landmark  to  guide  the  jury.  It  was  for  the 
trial  judge  to  determine,  upon  consideration  of  the  other  evidence  to 
which  we  have  alluded,  whether  evidence  objected  to  would  be 
instructive  or  misleading;  that  is,  relevant  or  irrelevant.  We  can- 
not say  that  he  erred  in  receiving  it.  All  the  evidence  tending 
to  show  diminished  rental  and  freehold  values  from  causes  other 
than  the  defendant's  acts  seems  to  have  received  due  considera- 
tion from  the  court;  and,  comparing  the  verdict  with  the  values 
given  by  some  of  the  witnesses,  it  is  inferable  that  the  jury  gave 
tiiese  other  causes  consideration.  Actual  rents  given  and  received 
within  the  time  proper  to  be  considered  were  competent    Wright 
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V.  Eailroad  Oo.,  78  Hun,  452,  29  N.  Y.  Supp.  223;  Cook  v.  Bailroad 
<3o.,  144  N.  Y.  117,  39  N.  E.  2. 

It  was  not  improper  to  show  the  situation  of  the  mill,  with  re- 
spect to  its  custom,  and  incidentally  the  productiveness  of  the 
neighborhood  in  grain  crops. 

A  Mr.  Legg  testified  in  behalf  of  the  defendant,  in  disparagement 
■of  plaintiffs'  mill  and  its  value.  He  was  asked  upon  cross-exami- 
nation in  respect  to  an  altercation  between  him  and  Eobert  Kerr, 
a  brother  of  the  plaintiffs,  and  denied  having  any,  and  the  plain- 
tiffs afterwards  called  Kerr  and  contradicted  him;  defendant's  ob- 
jection that  it  was  a  collateral  matter  called  out  by  plaintiffs  be- 
ing overruled.  It  appears,  however,  that  the  altercation  was  at 
plaintiffs'  mill,  which  Legg  was  operating  at  the  time;  that  Kerr 
interfered,  apparently  in  the  interest  of-  plaintiffs ;  and  the  testi- 
mony  may  support  the  inference  that  Lepra:,  in  testifying  in  dispar- 
agement of  plaintiffs'  mill,  was  not  free  from  the  animosity  which 
led  to  this  altercation,  or  resulted  from  it;  and,  in  that  view,  we 
cannot  say  that  it  was  error  to  contradict  him.  Schultz  v.  Rail- 
road Co.,  89  N.  Y.  243.  There  are  many  other  objections  taken  by 
■defendant  to  the  admission  of  testimony.  We  have  examined 
them,  and  do  not  think  that  it  was  error  to  overrule  them. 

The  defendant  offered  to  prove  that  it  had,  March  1,  1896,  trans- 
ferred its  reservoir  and  waterworks  to  the  city  of  Kingston,  and 
had  since  then  ceased  to  operate  them,  November  19,  1896,  was 
the  day  of  the  trial.  This  was  refused,  because  not  alleged  in  the 
tinswer,  or,  if  subsequent  to  the  commencement  of  the  action,  by 
supplemental  answer.  If  the  evidence  thus  offered  tended  to  show 
that  from  March  1  to  November  19, 1896,  the  defendant  had  ceased 
to  divert  the  water,  then  the  evidence  should  have  been  received, 
as  tending  to  show  when  defendant's  liability  ceased.  But  the 
evidence  offered  did  not  tend  to  show  that  defendant  had  ceased 
to  divert  the  water.  Defendant  built  a  reservoir  upon  the  stream, 
and  laid  a  pipe  therefrom,  through  which  the  water,  by  gravity, 
was  diverted  from  the  plaintiffs'  mill;  that  is  to  say,  the  defend- 
ant's construction  was  of  such  kind  that  by  means  of  it  the  forcea 
of  nature  diverted  the  water,  and  would  continue  to  divert  it. 
Defendant's  sale  and  transfer  of  the  construction  did  not  stop  the 
forces  of  nature,  and  hence  did  not  stop  the  diversion.  If,  instead 
of  a  reservoir  on  the  stream,  the  defendant  had  constructed  it  up- 
on an  elevation  avray  from  the  stream,  and  had  sunk  a  pit  in  the 
bed  of  the  stream,  and,  by  means  of  a  steam  pump,  had  forced  the 
wJiter  up  into  the  reservoir,  then  defendant,  upon  the  sale  and 
transfer  of  its  plant,  could  perhaps  say  that  it  had  ceased  to  di- 
vert the  water,  since  such  diversion  would  only  continue  by  con- 
-tinuing  to  operate  the  pump.  The  rule  as  to  nuisances  is  appli- 
cable, since  the  reason  for  it  is  the  same.  If  the  owner  of  prem- 
ises creates  a  nuisance  upon  them,  and  then  demises  them,  he  still 
remains  liable  for  the  consequences  of  the  nuisance,  as  the  creator 
thereof.  Edwards  v.  Railroad  Co.,  98  N.  Y.  245;  Timlin  v.  Oil  Co., 
126  N.  Y.  514,  27  N.  E.  786.  Moreover,  a  private  nuisance  is  de- 
nned in  Swords  v.  Edgar,  59  N.  Y.  34,  as  "anything  unlawfully  or 
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tortiouslj  done  to  the  hurt  or  annoyance  of  the  person,  as  well  as 
the  lands,  tenements,  and  hereditaments  of  anotiier."  In  respect 
to  past  damages,  the  offer  of  the  defendant  to  prove  the  transfer 
•of  its  plant  was  therefore  properly  overruled.  In  respect  to  free- 
hold damages,  it  is  optional  with  the  defendant  to  pay  them,  or 
let  the  injunction  issue.  If  it  has  abandoned  its  plant  without  ob- 
ligation of  indemnity  to  its  grantee  in  case  its  diversion  of  the 
water  be  stopped,  the  injunction  will  restore  the  plaintiffs  to  their 
rights,  and  be  harmless  to  the  defendant.  The  offer  of  the  de- 
fendant did  not  go  far  enough.  It  did  not  tend  to  show  that  it 
had  stopped  the  diversion  of  which  it  was  the  creator,  and  hence 
the  proof  would  not  preclude  the  recovery  of  damages  up  to  the 
♦rial,  nor  that  it  intended  to  stop  it,  and  hence  did  not  go  to  future 
damages.  If  this  view  is  correct,  then  the  amendment  of  the  an- 
swer to  the  same  effect  as  the  proof  offered  would  have  been  with- 
out avail.  But  the  denial  of  the  proposed  amendment  waa  with- 
in the  discretion  of  the  court. 

The  judgment  and  order  ^onld  be  afiBrmed,  with  costs.    All  con- 
car. 


<24  App.  DlT.  402.) 

ANDERSON  et  al.  v.  CARTER  et  aL 

<Snpreme  Gonrt,  Appellate  DlTision,  Fourth  Department     December  18,  1897.) 

1.  Kev  Trial— Successivb  Applications— Minutes— Case  and  Exceptioks. 

In  an  action  to  set  aside  a  deed,  two  issues  were  tried  by  a  jury,  and 
fonnd  for  plnlntlfT;  and  a  motion  for  new  trial  was  made  on  the  minutes, 
which  was  denied.  Afterwards  plaintiff  gave  notice  of  intention  to  gire 
final  proofs,  and  to  more  for  final  judgment  Defendant  thereupon  moved 
for  leave  to  make  a  case  and  exceptions,  and  to  move  for  new  trial  tUereon. 
Such  motion  was  opposed  on  the  ground  that  a  motion  for  new  trial  had 
already  been  entertained  on  the  minutes,  and  denied.  Hdd  not  a  valid 
objection,  under  Code  Civ.  Proc.  {  1347,  subd.  2,  prohibiting  a  separate 
appeal  from  an  order  granting  or  refusing  new  trial  "upon  the  merits." 

2.  Appeal— Time  fob  Taking— Record— Puksumptions. 

When  no  motion  was  made  to  strike  out  the  notice  of  appeal  on  the 
ground  that  the  time  for  appealing  had  expired,  and  there  was  nothing  in 
the  record  showing  that  such  time  has  expired,  the  court  will  not  presume 
an  expiration  from  the  fact  of  long  lapse  of  time  since  the  entry  of  the 
order  appealed  from. 
SL  Cancellation  of  Isstrumbnts- Fraud  and  Undue  Influence- Evidence. 

Tlic  grantor  In  a  deed  of  a  homestead  to  a  nephew  was  over  88  years 
of  age,  and  somewhat  enfeebled  in  mind  and  body.  Her  memory  had 
failed  80  that  at  times  she  did  not  recognize  old  and  intimate  acquaintances. 
She  died  four  months  after  execution  of  the  deed.  The  deed  was  pre- 
pared by  the  nephew's  lawyer,  at  his  request,  and  was  taken  by  him  with 
a  notary  to  the  aunt  to  sign,  and  she  refused.  Afterwards  he  took  another 
notary  to  his  aunt  and  she  acknowledged  the  deed  In  his  presence,  but 
had  signed  It  before  the  notary  arrived,  while  alone  with  the  nephew  and 
his  sister,  who  was  assisting  him  In  inducing  the  aunt  to  sign  the  deed. 
The  arrangement  that  the  nephew  claimed  to  have  made  with  the  aunt 
was  that  he  was  to  support  her  during  her  lifr,  and  allow  her  to  live  in 
the  homestead,  In  consideration  of  which  she  was  to  deed  it  to  him.  After- 
wards, in  proceedings  de  lunatlco  Inqulrendo  instituted  against  her,  the 
aunt  stated  (not  under  oath)  that  she  had  not  deeded  the  premises  to  her 
nephew,  nor  signed  any  paper  concerning  tliem,  that  she  knew  nothing 
about  the  deed,  and  that  it  had  not  been  read  over  to  her,  but  that  the 
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Signature  looked  like  hers.    Held  sufficient  to  warrant  a  finding  setttng 
aside  the  deed  for  fraud  and  undue  Influence. 

4.  Same— DECI.ABATI0II8  or  Gbabtob. 

In  an  action  to  set  aside  a  deed  on  the  ground  that  the  grantor  was  not 
of  sound  mind,  or  tlmt  it  was  procured  by  fraud  and  undue  influence,  hei 
previous  statements  touching  the  disposition  of  her  property,  and  incon- 
sistent with  the  deed,  in  connection  with  other  evidence  tending  to  prove 
a  want  of  mental  capacity,  are  competent  to  prove  the  grantor's  mentai 
condition  when  the  deed  was  executed. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Susan  F.  Anderson  and  others  against  Charles  W.  H 
Garter  and  others  to  8e^  aside  a  deed.  Judgment  for  plaintiffs,  fran 
which  defendant  CartCT  appealed.  Aifirmed.  Plaintiffs  appealec 
from  an  order  granting  leave  to  said  defendant  to  make  a  case  ant 
exception!^,  and  to  moye  for  a  new  trial.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN 
and  WARD,  JJ. 

Thomas  S.  Jones,  for  appellant. 
WiUiam  Keman,  for  respondents. 

GREEN,  J.  It  is  contended  by  plaintiffs  that  an  order  granting 
defendant  leave  to  make  a  case  and  exceptions  was  unauthorized,  an<3 
that,  therefore,  the  only  appeal  defendant  has,  which  is  regular,  is  hij 
appeal  from  the  judgment.  If  plaintiffs  are  right  in  their  contentioi 
that  the  appeal  of  defendant  is  from  the  judgment  only,  then  th« 
court  must  confine  itself  to  a  consideration  of  questions  of  law.  11 
follows  that  the  appeal  of  plaintiffs  should  be  first  disposed  of. 

This  action  was  brought  to  set  aside  a  deed,  and  two  issues  wer< 
directed  to  be  tried  by  a  jury:  First,  whether  the  grantor  was  oi 
sound  mind  and  memorv.  and  competent  to  convey  the  real  estate 
secondly,  whether  the  execution  of  the  conveyance  was  procured  bj 
the  practice  of  fraud,  deceit,  or  undue  influence.  Both  issues  -wen 
found  in  the  affirmative,  and  a  motion  was  made  upon  the  minutes 
upon  grounds  specified  in  section  999  of  the  Code,  which  was  denied 
Aiter  the  lapse  of  two  years  the  plaintiffs  gave  notice  of  their  inten 
tion  to  give  final  proofs,  and  to  move  for  final  judgment,  at  a  spceia 
term  held  by  Justice  Scripture.  The  defendant  thereupon  askec 
leave  to  make  a  case  arid  exceptions,  and  to  move  for  a  new  tria 
thereon,  and  applied  for  a  postponement  of  the  hearing  until  such  casi 
could  be  settled,  so  that  the  motion  might  be  considered  by  the  coun 
at  a  term  when  the  final  application  for  judgment  was  made,  and  be 
fore  final  judgment.  Such  motion  was  opposed  upon  the  ground  tha' 
a  motion  for  a  new  trial  had  been  entertained  at  the  circuit  hold  bi 
Justice  McLennan,  and  denied;  but  the  objection  was  overruled,  an( 
the  motion  granted.  The  motion  for  a  new  trial  was  made  on  th< 
case  and  exceptions  at  an  adjourned  special  term  (Justice  Scriptun 
presiding),  and  the  motion  was  denied.  The  court  disregarded,  ii 
its  findings  of  fact,  the  first  issue  found  by  the  verdict  of  the  jury 
and  accepted  the  finding  upon  the  second  issue,  and  also  found  tha 
the  conveyance  was  executed  w^ithout  any .  consideration.  Thesi 
findings  are  based,  it  seems,  wholly  upon  the  evidence  presented  t< 
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the  jury.  The  defendant  appeals  from  the  judgment,  and  gives  no- 
tice of  his  intention  to  bring  up  for  review  (1)  the  order  denying  the 
motion,  made  npon  the  minutes  of  the  court,  to  set  aside  the  verdict, 
and  tor  a  new  trial;  (2)  the  order  denying  the  motion  for  a  new  trial 
made  upon  the  case  and  exceptions.  The  plaintifiEs  appeal  from  the 
order  giving  the  defendant  leave  to  make  a  case  and  exceptions,  and 
to  move  for  a  new  trial  thereon. 

Plaintiffs  contend  that  the  order  denying  the  motion  made  upon  the 
minutes  of  the  court  is  not  reviewable,  upon  the  ground  that  the 
time  limited  for  an  appeal  therefrom  had  expired.  The  answer  is — 
First,  that  no  motion  has  been  made  to  strike  out  the  notice  of  appeal 
upon  that  ground,  and  there  is  nothing  in  the  recOTd  showing  that  such 
time  has  expired,  and  the  court  is  not  at  liberty  to  assume  that  it 
has,  simply  from  the  fact  of  long  lapse  of  time  since  the  entry  of 
the  order;  and,  secondly,  that  a  separate  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial  "upon  the  merits"  is,  in  such  cases,  pro- 
hibited. Section  1347,  snbd.  2,  Code  Civ.  Proc.  And  the  reason  is 
obvious, — ^tbat  as  the  trial  is  a  preliminary  one  to  the  final  hearing 
and  determination  of  the  whole  issues  by  the  equity  term  of  the  court, 
and  the  court  is  at  liberty  to  reject  the  findings  of  the  jury,  or  to  ac- 
cept them,  and  to  disr(^ard  the  errors  conmiitted  on  the  trial,  if  they 
do  not  afifect  the  substantial  justice  of  the  case  (section  1003),  it  would 
be  improper  to  allow  an  appeal  from  the  order  denying  a  new  trial 
until  the  final  trial  and  disposition  of  the  entire  issues.  If  an  order 
denying  a  motion,  made  upon  the^"  minutes  of  the  court.  Is  reviewable 
at  all.  it  must  be  considCT€Ni  as  an  intermediate  order.  Section  1301, 
And  the  verdict  of  the  jury,  if  founded  on  insufficient  evidence,  or 
upon  errors  committed  in  the  admission  of  improper,  or  the  exclusion 
of  competent  and  material,  evidence,  or  if  brought  about  by  the  erro- 
neous instructions  of  the  court,  may  materially  or  necessarily  affect 
rhe  decision  and  judgment  rendered.  Section  1316.  And  see  Chap- 
in  T.  ThiHnpson,  23  Hun,  15.  And  it  does  not  follow,  because  an 
order  denying  a  new  trial  made  after  a  final  verdict  is  not  an  inter- 
mediate order  necessarily  affecting  the  judgment,  within  section  1316, 
tliat  an  order  denying  a  new  trial  of  specific  issues,  made  before  a 
final  hearing  and  decision  of  tlie  whole  issues  by  the  court,  may  not 
he  an  order  of  that  character,  and  reviewable  as  such ;  for,  if  the  flnd- 
ings  are  based  upon  the  verdict  and  the  evidence  adduced  before  the 
jury,  as  well  as  the  evidence  presented  to  the  court  at  special  term, 
it  is  obvious  that  material  or  substantial  errors  committed  on  the 
former  trial,  and  presumably  affecting  the  conclusions  of  the  jury, 
may,  in  the  particular  case,  necessarily  affect  tlie  decision  of  the 
court  thereafter  rendered.     See  Bowen  v.  Becht,  35  Hun,  434. 

But  the  point  here  raised  is  unimportant,  in  view  of  the  fact  that 
a  motion  upon  a  case  and  exceptions  was  also  made  upon  application 
for  final  judgment  at  the  special  term,  and  denied.  It  is  contended 
that  the  court  had  no  power  to  entertain  such  motion  after  denial  of 
the  motion  at  the  circuit.  This  objection  is  not  tenable.  Section 
1003  pnmdes  that: 

"Where  the  judge,  who  presided  at  the  trial,  neither  entertains  a  motion  for 
a  new  trial,    •    •    •    a  motion  for  a  new   trial  can  be  made  only  at   the 
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term  wbere  the  motion  for  final  judgment  Is  made,  or  the  remaining  Isanes  of 
fact  are  tried,  as  the  case  requires." 

In  a  note  to  this  section  it  is  stated  that: 

"This  Is  designed  to  prevent  an  indirect  appeal  from  one  Judge  to  another, 
«pon  a  motion  for  a  new  trial,  except  in  a  case  where  that  course  cannot  be 
arolded,  as  where  the  application  for  final  Judgment  is  made,  or  the  remain- 
ing issues  are  tried,  at  a  term  held  by  a  Judge  other  than  the  one  who  pre- 
sided at  the  Jury  trial." 

The  evident  meaning  of  this  is,  if  the  judge  presiding  at  the  trial  of 
the  specific  issues  refuses  to  grant  a  new  trial,  his  determination 
eamnot  be  reviewed  and  set  aside  by  any  other  judge, — or,  more  ac- 
curately speaking,  the  verdict  may  not  be  set  aside, — except  by  the 
judge  presiding  at  the  term  where  the  application  for  final  judgment 
is  made,  or  the  remaining  issues  are  tried,  as  the  case  may  be.  To 
Iwld  that  the  denial  of  the  motion  by  the  circuit  court  precludes 
another  motion  at  the  equity  term  of  tie  supreme  court  would  be  to 
presume  that  the  legislature  intended  by  this  provision  to  devest  the 
aiq>reme  court  of  its  equitable  power  in  the  premises,  which  thereto- 
fore had  always  been  exercised  by  the  court  of  chancery.  Apthorpe 
V.  Comstock,  2  Paige,  482.  Where  a  feigned  issue,  or  any  other 
issue,  has  been  awarded  and  tried,  if  either  party  wishes  to  apply  to 
the  court  for  a  new  trial  on  the  ground  of  any  erroneous  decision  or 
misdirection  of  the  court  or  judge  before  whom  the  issue  was  tried, 
or  that  the  verdict  was  against  the  weight  of  evidence,  a  case  is  to 
be  made  up  and  settled  in  the  manner  prescribed  in  the  rules  of  the 
supreme  court  in  relation  to  causes  pending  in  that  court.  1  Barb. 
€b.  Prac.  453,  454,  et  seq.  Upon  an  issue  directed,  chancery  reserves 
to  itself  the  review  of  all  that  passes  at  law;  and  one  principle  upon 
which  a  motion  for  a  new  trial  is  made  here,  and  not  to  the  court  of 
law,  is  that  this  court  regards  the  judge's  report,  with  a  view  to  de- 
termine whether  the  information  collected  before  the  jury,  together 
with  that  which  appears  upon  the  record,  is  sufficient  to  enable  it  to 
proceed  satisfactorily, — to  which  it  did  not  consider  itself  competent 
previously.  Id.  455.  The  only  purpose  ot  this  clause  of  section 
1003  is  to  confer  upon  the  judge  presiding  at  the  jury  trial  the  power 
to  entertain  and  grabt  a  motion  for  a  new  trial;  but  it  takes  nothing 
irom  the  power  of  the  court,  sitting  in  equity,  to  set  aside  the  verdict, 
atd  direct  a  resubmission  of  the  specific  questions  of  fact  to  another 
fnry.  "The  motion  for  a  new  trial  upon  the  minutes,  after  the  ver- 
dict, and  its  denial,  does  not,  we  think,  preclude  the  court,  upon  the 
trial  of  the  entire  case,  from  disregarding  the  verdict."  "So  great  a 
ehange  in  the  practice  of  a  court  of  equity  is  not  to  be  inferred,  and 
ea»  only  be  sanctioned  by  clear  and  explicit  provisions  for  that  pur- 
posed' Learned  v.  TlUotson,  97  N.  Y.  1,  7,  8.  And  see  Ward  v.  War- 
nett,.  15  Hun,  603.  And  in  the  cases  it  is  stated  that  the  practice  in 
•hancery  has  not  been  changed  by  the  Code.  In  Bowen  v.  Becht, 
flujH'a,  and  Acker  v.  Leland,  109  N.  Y.  5,  15  N.  E.  743,  motions  to  set 
aside  the  verdict  and  for  a  new  trial  were  made  upon  two  occasions 
preceding  the  final  trial  of  the  action,  and  no  question  was  raised.  If 
the  verdict  is  not  set  aside,  the  court  may  give  it  such  weight  as  it 
may  determine  it  is  entitled  to.     It  may  treat  it  as  entirely  con- 
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<!laBiTe,  and  dispense  with  other  evidence  upon  the  issaes  presented, 
or  it  may  allow  other  evidence  to  be  given,  or  aitirely  disregard  the 
verdict,  and  find  the  fact  according  to  its  own  judgment.  Vermilyea 
V.  Palmer,  52  N.  Y.  471;  Chapin  v.  Thompson,  80  N.  Y.  275;  Id.,  89 
N.  Y,  270;  Id.,  23  Hun,  12;  Carroll  v.  Deimal.  95  N,  Y.  252;  Randall  T. 
Randall,  114  N.  Y.  500,  21  N.  E.  1020;  Bank  v.  Dean,  137  N.  Y.  110, 
32  N,  E.  1108;  Whitney  v.  Whitney,  76  Hun,  585-589,  28  N.  Y.  Supp. 
214. 

Where  the  special  term  refuses  a  new  trial,  and  proceeds  to  base 
its  findings  of  fact  upon  the  verdict  and  the  evidence  presented  to  the 
jury,  or  upon  that  and  additional  proofs  introduced,  the  question  upon 
appeal  is  not,  particularly,  did  the  court  commit  an  error  in  denying 
the  motion?  but  whether,  in  the  judgment  of  the  appellate  court,  the 
findings  of  fact  are  sufficiently  sustained  by  the  evidence,  and  that, 
on  the  wh(rie  facts  and  circumstances,  the  result  ought  not  to  have 
been  different  if  the  improper  evidence  admitted  had  been  rejected 
in  the  one  case,  or  the  proper  evidence  rejected  had  been  received  in 
the  other.  An  erroneous  ruling  on  a  question  of  evidence,  or  a  mis- 
direction of  the  ooart,  is  not  ground  for  a  new  trial,  unless  the  except- 
ing party  is,  upon  the  whole  case,  entitled  to  a  judgment  for  relief. 
There  would  seem  to  be  no  necessity  for  making  a  second  motion  for 
a  new  trial,  especiaUy  in  a  case  where  no  other  evidence  is  offered 
by  either  party  bearing  upon  the  special  issues  tried,  but  it  is  proper 
and  may  be  advisable  to  do  so.  Rule  31  provides  for  the  making  of  a 
«ase  or  exceptions,  or  a  case  containing  exceptions,  upon  such  a  mo- 
tion. The  practice  in  the  court  of  chancery  was  that  the  party  obtain- 
ing the  verdict  must  obtain  from  the  clerk  of  the  court  in  which  the 
canse  was  tried  a  certified  copy  of  the  minutes  of  trial,  annex  it  to  the 
pleadings,  file  the  papers  in  the  clerk's  oifice,  and  thereupon  notice 
the  cause  for  hearing  upon  further  directions.  li  a  new  trial  of  a 
feigned  issue  was  sought  for  by  either  party,  it  was  to  be  applied  for 
in  the  same  manner  as  in  the  case  of  an  issue  at  law,  and  would  be 
granted  for  like  causes.  1  Barb.  Ch.  Prac.  464.  Even  though  no 
second  motion  toe  a  new  trial  is  intended  to  be  made,  the  stenogra- 
pher's minutes  should  be  produced  for  the  consideration  of  the  court, 
80  that  the  court  may  pass  upon  the  eflflciency  of  the  evidence  and 
the  validity  of  the  exceptions,  and  determine  whether  any  further  evi- 
dence bearing  upon  the  special  issues  should  be  required.  And 
even  in  such  a  case  it  might  be  proper  enough  to  make  a  case  and  ex- 
ceptions, to  be  used  in  lieu  of  the  stenographer's  minutes,  if  an  appeal 
is  ultimately  intended. 

In  this  connection  it  is  proper  that  we  should  point  out  and  cor- 
rect a  misapprehension  of  the  distinguished  judge  who  delivered 
the  opinion  of  the  court  in  Bowen  v.  Becht,  35  Hun,  434,  in  respect 
to  the  prohibition  of  appeals  from  orders  granting  or  refusing  new 
trials  "upon  the  merits"  in  cases  of  this  character.  Ck)de  Civ.  Proc. 
§  1347,  subd.  2.  The  appeal  in  that  ca-se  was  from  the  judgment, 
and  from  two  orders  denying  motions  for  a  new  trial.  As  the  Code 
has  not  undertaken  to  define  precisely  what  is  to  be  understood  as 
the  "merits,"  he  probably  thought  it  was  intended  to  limit  and  re- 
strict the  consideration  of  the  effect  of  the  evidence  to  the  jury  and 
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the  court  before  which  the  application  to  set  aside  the  verdict,  and 
for  another  trial,  should  be  made.  The  only  purpose  of  this  pro- 
hibition was  to  prohibit  a  separate  appeal  from  the  order,  for  to 
construe  it  otherwise  would  be  to  place  a  restriction  npon  the  ap- 
pellate court  in  reviewing  the  sufficiency  and  effect  of  the  evidence. 
The  appellate  court  is  vested  with  ample  power  to  review  the  evi- 
dence, and  to  determine  the  facts  for  itself,  notwithstanding  the  ver- 
dict of  the  jury  and  its  acceptance  by  the  trial  court.  The  authori- 
ties above  cited  clearly  establish  this.  In  1  Burrill,  Prac.  468,  it  is 
stated  that: 

"New  trials  are  allowed  on  the  merits  In  the  following  cases,  viz.:  On  ac- 
count of  the  absence  ot  the  party,  or  his  counsel  or  witness;  or  the  ground  of 
surprise;  of  newly-dlseover«i  evidence;  where  the  verdict  Is  against  law  or 
evidence;  for  misdirection  of  the  judge,  or  for  the  admission  or  rejection  of 
evidence  by  him;  for  excesslveness  of  damages;  and  for  emallness  of  dam- 
ages." 

Evidently,  therefore,  the  distinction  attempted  to  be  drawn  by 
the  learned  judge  is  without  merit. 

We  conclude,  therefore,  that  the  proper  practice  was  pursaed  by 
the  defendant,  that  the  learned  trial  justice  at  special  term  was 
authorized  to  grant  the  order,  and  that  such  order  should  be  af- 
firmed. If  we  are  correct  in  this,  then  this  appeal  brings  up  for 
review  all  the  questions  of  fact  and  law. 

The  deed,  which  it  is  the  object  of  this  action  to  set  aside,  bears 
date  April  8,  1889,  was  executed  by  Myra  H.  V.  Anderson  to  the 
defendant  Charles  W.  H.  Carter,  and  purports  to  convey  the  prem- 
ises where  the  grantor  then  resided,  situate  in  the  town  of  Kirkland, 
in  the  county  of  Oneida,  of  the  value  at  the  time  of  the  execution  of 
the  deed  of  about  15,000.  August  4,  1889,  Myra  H.  V.  Anderson 
died  intestate  in  the  house  situate  upon  the  premises  described  in 
the  deed.  The  grounds  upon  which  it  is  sousht  to  set  aside  this  deed 
are:  First,  that  the  grantor,  at  the  time  it  is  claimed  the  deed  was 
executed,  was  of  weak  and  unsound  mind,  and  incompetent  to  con- 
vey real  estate;  second,  that  the  deed  in  question  was  procured  to 
be  executed  by  her  by  and  through  the  fraud,  deceit,  or  undue-  in- 
fluence exercised  by  the  defendant,  Charles  W.  H.  Carter,  and  prac- 
ticed upon  her  by  him  and  others  in  his  behalf.  All  the  heirs  at 
law  of  the  grantor  are  parties  to  this  action.  They  are  the  nephews 
and  nieces  of  the  grantor,  except  the  defendants  O.  Everitt  Carter 
and  Robert  Carter,  who  were  children  of  a  predeceased  niece.  The 
defendant  Charles  W.  H.  Carter  alone  answered.  He  admitted  the 
execution  of  the  deed,  denied  the  other  allegations  of  the  complaint, 
and  alleged  that  the  instrument  in  question  was  the  free  and  vol- 
untary act  of  the  grantor.  This  action  was  first  tried  at  a  special 
term,  June  3,  1890,  before  Justice  Kennedy,  and  a  decision  of  the 
court  thereafter  rendered,  setting  aside  the  deed  of  the  premises 
described  in  the  complaint,  and  judgment  was  entered  in  accord- 
ance with  such  decision.  The  defendant  Charles  W.  H.  Carter  aj>- 
pealed  from  that  judgment,  which  was  reversed  by  the  general  term, 
without  opinion,  and  with  only  this  memorandum:  "Judgment  re- 
versed on  the  law  and  facts,  and  a  new  trial  ordered,  with  the  costs 
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of  this  appeal  to  abide  the  event."  Thereafter  a  motion  was  made 
by  plaintiff,  at  special  term,  for  an  order  directing  these  issues  to 
be  tried  by  a  jury:  First,  whether  the  grantor  was  of  sound  mind 
and  memory,  and  competent  to  convey  the  estate;  and,  secondly, 
whether  the  execution  of  the  conveyance  was  procured  by  the  prac- 
tice of  fraud,  deceit,  or  undue  influence,  exercised  by  the  defendant 
\V.  U.  Garter,  and  practiced  upon  her  by  him  and  others  in  his  be- 
half. Upon  such  motion  an  order  was  made  granting  the  same,  and 
these  issues  were  brought  on  for  trial  at  a  circuit  of  the  supreme 
«ourt,  May  7, 1892,  before  Mr.  Justice  McLennan  and  a  jury,  and  the 
jury  rendered  a  verdict  answering  both  the  issues  or  questions  of 
Met  in  the  affirmative.  Thereafter  a  case  and  exceptions  were  pre- 
pared, and  a  motion  for  a  new  trial  thereon  made  before  Justice 
•Scripture,  and  denied.  The  same  justice  presided  at  the  special 
term,  where  the  remaining  issues  of  fact  and  law  were  tried.  All 
the  evidence  was  before,  and  considered  bv,  him;  and  he  thereafter 
i-endered  his  decision,  upon  which  was  entered  the  judgment  from 
which  an  appeal  has  been  taken.  The  evidence  upon  the  issues  of 
fact  in  this  case  has  been  presented  and  passed  upon — ^First,  by  Jus- 
tice Kennedy,  at  a  special  term,  where  all  the  issues  in  the  case 
were  presented ;  secondly,  by  the  jury  at  circuit,  which  passed  upon 
the  controlling  questions  of  fact  in  the  case;  thirdly,  by  Justice  Mc- 
T^ennan,  upon  a  motion  for  a  new  trial,  upon  the  minutes;  and, 
fourthly,  by  Justice  Scripture,  before  whom  the  case  was  tried  at 
special  term,  and  who  passed  upon  the  evidence  and  all  the  issues 
presented  in  the  case.  In  each  instance  the  decision  of  the  justice 
of  this  court,  or  the  verdict  of  the  jury,  has  been  adverse  to  this 
defendant;  for  in  each  instance  it  has  been  declared  that  the  deed 
in  question  was  procured  to  be  executed  by  Myra  H.  V.  Anderson, 
by  and  through  the  fraud,  deceit,  and  undue  influence  exercised  by 
<  'harles  W.  H.  Carter,  practiced  upon  her  by  him  and  others  in  his . 
behalf. 

But  it  is  contended  by  this  appealing  defendant  that  error  has 
been  committed,  for  the  reason — to  put  it  in  the  words  of  his  coun- 
sel in  the  printed  brief — "that  such  a  flnding  was  a  finding  without 
any  evidence  to  sustain  it";  and,  upon  this  branch  of  the  case,  the 
counsel  makes  that  the  predominating  question.  I  have  carefully 
considered  the  argument  of  the  counsel,  and  have  critically  examined 
the  entire  evidence  in  the  light  of  this  argument,  with  a  view  of 
bringing  clearly  to  my  mind  the  acts  of  the  parties,  and  the  condi- 
tions and  circumstances  surrounding  the  execution  of  this  instru- 
ment. The  result  of  such  investigation  is  adverse  to  the  contention 
of  appellant.  There  was  sufficient  evidence  before  the  jury  to  sus- 
tain its  verdict.  Tlie  learned  trial  justice,  in  deciding  the  questions 
of  fact,  adopted  the  verdict  of  the  jury,  as  he  was  justified  in  do- 
ing, and  his  findings  of  fact  are  fully  sustained  by  the  evidence 

The  appellant  was  a  nephew  of  the  deceased,  living  in  the  city 
of  Brooklyn,  where  he  had  resided  for  many  years.  On  the  25th 
day  of  March,  1889,  he,  with  his  wife,  went  from  Brooklyn  to  the 
home  of  Miss  Anderson,  remained  two  days,  and  then  returned  to 
Brooklyn;    his   wife,   however,    remaining    with   Miss   Anderson. 
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Shortly  after  the  departure  of  the  defendant  Carter,  his  sister,  Mrs, 
Mandeville,  arrived  from  Brooklyn  at  the  residence  of  Miss  Ander- 
son. Immediately  upon  her  arrival,  the  wife  of  the  defendant  re- 
turned to  her  home.  The  defendant  procured  to  be  prepared,  in  the 
city  of  New  York,  the  deed  in  question,  and  an  agreement,  whereby 
he  contracted,  in  consideration  of  the  conveyance  to  him  of  the 
premises  described  in  the  deed,  to  support  and  maintain  Miss  An- 
derson during  her  life,  and  that  she  should  have  the  possession  of 
the  premises  in  question  during  that  time;  and  also  a  power  of  at- 
torney, whereby  Miss  Anderson  empowered  the  defendant  Carter 
to  enforce  and  collect  any  and  all  claims  which  she  might  have 
against  any  person,  growing  out  of,  or  arising  by  virtue  of,  a  loan 
which  she  had  made  to  parties  in  New  York.  When  these  papers 
had  been  prepared,  defendant  Carter,  on  Saturday,  the  6th  day  of 
April,  1889,  went  from  Brooklyn  to  the  residence  of  Miss  Anderson, 
taking  with  him  these  papers.  After  his  arrival  on  that  day,  he 
went  to  the  village  of  Clinton,  called  upon  Hiram  W.  Mahan,  a 
notary  public,  and  requested  him  to  go  to  the  residence  of  Miss  An- 
derson, and  take  her  acknowledgment  of  the  papers  in  question. 
The  defendant  and  the  notary  went  to  the  residence  of  Miss  An- 
derson. As  the  witness  Mahan  appears  to  have  been  a  thoroughly 
disinterested  party,  and  evidently  truthful  and  desirous  of  giving  an 
exact  account  of  what  took  place  at  that  time,  it  is  proper  to  quote 
to  some  extent  from  his  evidence.  After  testifying  that  they  went 
together  to  the  house  of  Miss  Anderson,  he  says : 

"I  entered  with  him  at  the  east  door.  There  we  met  Mrs.  MandevlUe,  and 
from  there  we  wefnt  up  the  steps,  and  around  Into  the  front  room.  There  1 
saw  Miss  Myra  Anderson,— Aunt  Myra,  as  she  was  generally  known.  She  sat 
upon  a  sofa.  Miss  Myra  M.  Anderson  came  In,  and  took  a  seat  at  her  rl^rht. 
Mrs.  Mandevllle  took  a  seat  at  her  left,  or  vice  versa.  On  the  opposite  side, 
on  the  east  side  of  the  room,  was  a  bedroom.  The  door  was  open,  and  a  stand 
and  a  pen  and  Ink  and  Inkstand  and  pen  lay  there.  Mr.  Carter  came  to  her. 
and  asked  her  (Aunt  Myra)  if  he  should  help  her  up  from  the  lounge.  She 
sprang  up  very  spryly,  raised  both  her  hands  above  her  head,  and,  'WhoopT 
I  am  up,*  and  started  with  him  for  this  bedroom.  When  we  reached  about 
the  door,  he  signaled  for  me  to  follow.  Miss  Myra  Anderson  said,  'Mr.  Mahan. 
be  careful  what  you  do.'  Mrs.  Mandeville  said,  'Aunt  Myra  don't  know  what 
she's  doing.'  Mrs.  Mandeville  denied  it,  and  said,  'You  said  so.'  That  made 
a  little  discussion  between  the  two,  which  I  paid  little  or  no  attention  to.  1 
•  started  for  the  bedroom  door.  As  I  reached  the  door,  I  heard  Aunt  Myra  say. 
'I  won't  do  it,'  In  a  short,  quick,  snappish  sort  of  a  way.  Mr.  Garter  said 
to  me:  'Aunt  Myra  has  declined  to  sign.  I  am  sorry  to  have  made  you  this 
trouble.  I  will  pay  you.'  I  s.iys:  'No  apology,  sir.'  He  says:  'How  much 
do  you  charge?'  Says  I:  'About  fifty  cents.'  He  handed  me  out  a  sliver 
dollar,  and  said  that  was  cheap  enough.  ♦  ♦  •  This  was  Saturday  after- 
noon, near  night.  It  was  quite  dusk  when  I  got  to  the  village.  The  nesr 
morning,  at  ten  o'clock,  we  had  a  class  meeting  in  the  basement  of  the  Metho- 
dist Church,  and  I  attended.  A  gentleman  came  down  below,  and  said  that 
a  lady  was  waiting  In  the  vestibule,  and  wanted  to  see  me.  As  I  went  up- 
stairs I  met  Mrs.  Mandeville.  She  says:  'Mr.  Carter  has  requested  yon  to 
come  up  this  evening  after  dark,  so  the  girls  won't  see  you;  and  Aunt  Myr.-i 
has  made  up  her  mind  to  acknonieilKC  the  papers.'  I  told  her  to  say  to  Mr. 
Carter  that  I  didn't  think  it  was  an  honorable  thing,  and  that  I  would  go  to 
the  meeting  that  evening  as  tisrnl.  Slie  says:  'Will  .vou  not  come  up  after 
meeting,  and  stay  until  after  twelve  o'clock,  and  execute  the  papers,  ami  ■  re 
them  to-morrow  niorningV'     1  told  her  to  tell  Mr.  Carter  that  if  this  lu.i  .er 
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should  come  before  the  courts,  and  I  should  acknowledge  myself  as  a  tool, 
and  made  use  of  to  go  up  In  the  night  to  deceive  some  one,  and  stay  over 
Sunday,  and  take  the  acknowledgment  of  a  poor  old  lady,  It  would  not  be  an 
honorable  thing,  and  I  would  not  do  It  That  was  the  end  of  the  conversa- 
tion on  Sunday  morning.  I  had  been  personally  acquainted  with  Miss  Ander- 
son for  more  than  twenty  years,  from  my  ilrst  coming  Into  Clinton.  I  )iad 
kept  a  lioot  and  shoe  store,  and,  until  her  injury,  I  had  had  business  transac- 
tions with  her,  and  with  the  nieces,  and  with  Mrs.  MandevlUe,  and  all  of  the 
family,  selling  them  boots  and  shoes." 

Mrs.  Mandeville  does  not,  nor  does  the  defendant,  deny  that  she 
was  acting  for  and  under  the  instructions  of  defendant  in  her  trans- 
action with  the  notary.  The  papers  purport  to  be  acknowledged  be- 
fore a  Mr.  Darling,  a  notary  and  a  lawyer,  residing  in  the  same  town 
with  Miss  Anderson.  Mr.  Darling  was  sworn  as  a  witness  in  behalf 
of  the  defendants  and  testified  that  he  went  to  the  house  of  Miss 
Anderson  on  the  8th  of  April,  in  the  afternoon,  after  4  o'clock ;  that 
he  went  with  Mr.  Carter,  who  came  for  him;  that,  when  they  ar- 
rived at  the  residence  of  Miss  Anderson,  only  she  and  Mrs.  Mande- 
ville were  present.  "I  first  had  a  talk  with  Mrs.  Mandeville,  and 
talked  with  her  for  some  time;  and  then  Mr.  Carter  came  up,  and 
handed  me  those  paper.  I  can't  say  that  the  papers  were  signed 
while  I  was  present.  When  they  were  handed  to  me,  they  were 
signed.  Mr.  Carter  handed  me  the  papers.  I  asked  him  if  she  un- 
derstood about  them,  and  he  said  she  did,  and  said  he  had  read 
them  over  to  his  aunt."  He  further  testified  that  he,  at  Mr.  Car- 
ter's request,  read  the  deed,  agreement,  and  the  power  of  attorney 
of  Miss  Anderson;  and  further  says  that  he  asked  Miss  Anderson 
if  she  understood  the  contents  of  the  papers,  and  she  said,  "It  is  to 
give  Mr.  Carter  this  property,  but  he  is  not  to  have  it  until  I  die, 
and  he  is  to  take  care  of  me  as  long  as  I  live;"  that  he  asked  her  if 
she  acknowledged  the  execution ;  that  she  put  on  her  glasses,  looked 
at  the  papers,  and  said  she  did ;  that  he  then  took  them,  and  signed 
the  acknowledgments.  He  further  testified  upon  his  cross-exami- 
nation: "I  think  I  read  over  the  papers,  although  I  am  not  positive. 
I  cannot  positively  swear  to  the  formal  delivery  of  the  deed,  whether 
I  gave  them  to  Mr.  Carter  or  to  Aunt  Myra.  I  handed  them  to  some- 
body after  I  had  signed  my  name.  T  gathered  them  up,  and  handed 
them  to  somebody.    They  were  left  there." 

The  evidence  shows  that  at  this  time  Miss  Anderson  was  over  the 
age  of  88  years;  that  she  was  somewhat  enfeebled  in  mind  and 
body;  that  her  memory  had  failed  to  an  extent  that  she  at  times  did 
not  recognize  those  who  for  years  had  been  her  neighbors  and  inti- 
mate acquaintances.  She  died  in  less  than  4  months  from  the  last- 
named  date.  There  is  no  evidence  that  the  deed  in  question,  or  the 
other  papers  which  are  claimed  to  have  been  executed  at  the  same 
time,  were  prepared  at  the'request  or  order  or  with  the  knowledge  of 
Miss  Anderson.  She  certainly  was  not  present  when  they  were 
prepared;  and,  so  far  as  appears,  had  never  passed  a  word  with 
the  lawyer  who  prepared  them.  They  were  prepared  under  the  «u- 
perv'ision  and  direction  of  this  defendant,  and  by  a  lawyer  selected 
hy  liini,  in  the  city  of  New  York.  It  does  not  appear  that,  after 
their  preparation,  before  their  execution,  or  at  the  time  of  the  execu- 
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tion,  Miss  Anderson  consulted  with  any  person  concerning  those  pa 
pers  or  their  execution.  The  papers  were  signed  while  only  the  de 
fendant  Carter  and  his  sister  were  present,  and  before  Darling,  tht 
notary,  arrived  to  take  the  acknowledgments.  At  the  time  the  ac 
knowledgment  was  taken,  this  defendant  and  his  sister,  Mrs.  Mande 
ville,  and  the  notary,  were  the  only  persons  present  It  is  appar 
ent,  also,  from  the  evidence,  that  it  was  the  intent  of  this  defend 
ant  that  Miss  Anderson  should  have  no  opportunity  to  consult  oi 
converse  with  any  ])erson  respecting  these  transactions,  except  ii 
his  presence  or  under  the  watchful  care  of  his  agent  and  sister,  Mrs 
Mandeville;  for  it  is  in  evidence,  and  practically  admitted  by  tht 
defendant  himself,  that,  during  his  stay  at  the  Anderson  house  at 
this  time,  he  kept  the  doors  of  that  house  locked  during  the  day  at 
well  as  the  night;  and  it  appears  that,  before  his  coming.  Miss 
Andeison's  dbors  were  always  open  to  her  nieces,  who  resided  next 
door  to  her,  and  they  had  been  accustomed  to  come  to  and  go  from 
this  house  without  let  or  hindrance. 

In  May,  1889,  in  conversation  with  her  physician  respecting  th< 
premises  in  question,  she  stated  that  she  had  made  up  her  min^ 
never  to  dispose  of  her  property  as  long  as  she  had  use  for  it.  Ii 
June,  1889,  proceedings  de  lunatico  inquirendo  were  institatec 
against  Miss  Anderson.  Upon  that  inquisition,  Henry  Darling,  Jr. 
who  took  the  acknowledgment  of  this  deed  and  of  the  other  instra 
ments,  appeared  as  counsel  for  the  defendant  Carter.  Miss  Ander 
son  was  examined  and  interrogated  by  Mr.  Avery,  representing  thi 
I)etitioner8  in  that  proceeding,  and  by  Mr.  Darling,  as  counsel  foi 
Carter.  Her  statements  were  not  made  under  oath.  Besides  th< 
counsel  named  and  the  commissioner,  there  were  present,  at  th( 
time,  a  jury  numbering  18,  the  defendant  Charles  W.  H.  Carter 
and  others.  In  the  presence  of  these  persons.  Miss  Anderson  wai 
asked  if  she  had,  in  April  of  that  year,  deeded  her  place  to  the  de 
fendant  Carter,  and  she  said  that  she  had  not  deeded  the  place  t< 
him.  She  was  asked  if  she  had  ever  signed  any  paper  concerninj 
her  place,  and  she  said  "No."  She  was  asked  if  she  had  any  rec 
ollection  of  any  paper  having  been  executed  and  delivered  to  hei 
by  Mr.  Carter,  in  which  he  agreed  to  support  her  for  the  rest  o 
her  life,  and  to  that  she  answered  "No."  She  was  asked  by  Mr 
Darling,  who  acted  as  counsel  for  the  defendant  Carter  at  the  time 
if  she  knew  abont  the  deed,  and  she  said  "No."  She  was  asked  i 
it  was  read  over  to  her,  and  she  said  "No."  She  was  shown  the  dee< 
by  Mr.  Darling,  and  asked  by  him  if  the  signature  thereto  was  hers 
and  she  said  it  looked  like  hers.  He  asked  her  if  she  did  not  rec 
ollect  that  he  came  there  one  evening,  and  she  said  she  did  recoUec 
it.  She  was  asked  again  by  Mr.  Darling  if  she  did  not  remembe 
the  paper  being  read  over  to  her,  and  she  said  "No."  She  wai 
asked  if  she  did  not  recollect  that  she  had  deeded  the  property  t( 
Mr.  Carter,  under  the  agreement  that  he  would  keep  her  as  long  a: 
she  lived,  and  she  said  "No."  On  that  inquiry,  the  defendan 
Charles  W.  H.  Carter  was  sworn,  and  testified  concerning  the  exe 
cution  of  the  instrument.  He  further  testified  that  he  had  tol< 
Miss  Anderson  that  the  money  she  had  loaned  in  New  York,  an< 
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which  appears  amounted  to  the  sum  of  |10,000,  and  was  the  loan 
meutioncd  in  the  power  of  attorney,  was  lost  and  as  good  as  burned. 
It  appears  that,  previous  to  the  execution  of  the  deed  by  Miss  An- 
derson, she  had  stated  that  the  money  which  she  had  loaned  in  New 
York  had  been  burned ;  and  yet,  notwithstanding  that,  the  power  of 
attorney  was  executed  by  her  to  him,  for  the  purpose  of  enforcing 
the  collection  of  the  moneys  so  loaned. 

Mr.  Carter  testified  upon  the  inciuisition  that  he  sent  his  sister, 
Mrs.  Mandeville,  for  the  notary  Mahan  to  come  on  Sunday  night,  and 
Miss  Anderson  signed  the  deed  on  the  morning  of  April  8th,  when  no 
one  was  present  but  himself  and  Mrs.  Mandeville.  What  occurred 
when  those  papers  were  signed,  or  what  led  up  to  the  signing  of  the 
same,  is  known  only  to  Mr.  Carter  and  his  sister,  Mrs.  Mandeville. 
She  was  present  at  the  signing  of  the  papers,  and  at  the  time  they 
were  afterwards  acknowledged.  She  was  present  when  the  attor- 
ney Mahan  first  went  to  the  house  to  take  the  acknowledgment  of 
Misa  Anderson,  and  when  Miss  Anderson  positively  refused  to  exe- 
cute the  papers.  She  acted  for  her  brother  in  the  attempt  to  pro- 
cure the  notary  Mahan  to  come  to  the  residence  of  Miss  Anderson 
on  Sunday,  to  remain  until  midnight,  and  then  take  the  acknowledg- 
ment of  Miss  Anderson.  She  resided  with  Miss  Anderson  from  the 
time  she  came  to  the  latter's  residence,  preceding  the  time  these 
instruments  were  signed,  until  the  death  of  Miss  Anderson.  She 
was  in  daily  communication  with  her.  She  was  present  also  at  the 
trial  before  the  jury.  But,  notwithstanding  all  this,  she  was  no' 
called  as  a  witness. 

Such  were  some  of  the  facts  presented  by  the  evidence;  or,  at 
least,  there  was  evidence  from  which  the  jury  and  the  court  might 
consistently  have  found  that  such  were  the  facts  in  the  case.  The 
evidence  was  conflicting,  but  there  was  sufficient  before  the  jury  and 
the  court  to  warraht  a  finding  that  such  are  the  facts;  and  from  such 
facts  the  jury  and  the  court  were  justified  in  finding  that  the  deed  in 
question  was  not  the  free,  voluntary,  and  intelligent  act  of  the 
grantor.  The  burden  of  proof  was  cast  upon  the  defendant  Carter 
to  show  that  the  deed  which  is  attacked  was  the  free,  voluntary,  and 
intelligent  act  of  the  grantor.  He  has  failed  to  meet  the  burden 
thus  cast  upon  him.  It  is  claimed  in  his  behalf  that  one  of  the 
reasons  for  deeding  the  property  to  him  was  that  Miss  Anderson 
desired  to  protect  herself  from  want,  and  to  be  assured  of  suste- 
nance and  support  during  the  remaining  years  of  her  life,  and  that 
this  was  effected  by  the  agreement  executed  by  defendant  contem- 
poraneously with  the  deed;  and  it  is  claimed  that  she  believed,  at 
or  about  the  time  of  the  execution  of  the  deed  by  her,  that  all  the 
property  remaining  to  her  was  the  premises  in  question.  It  ap- 
pears that  iliss  Anderson,  at  the  inquisition  in  June,  stated  that  the 
money  which  she  had  loaned  in  New  York  had  been  burned  up;  that 
she  had  been  so  informed  by  Mr.  Carter.  The  latter  denies  mak- 
ing that  statement  to  her,  but  admits  that  he  told  her  that  the  money 
was  lost  and  as  good  as  burned.  But  it  appears  from  the  evidence 
that  on  March  29,  1889,  she  had  received  |lOO  upon  the  New  York 
loan.    The  defendant  himself  testified  with  reference  to  the  New 
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York  loan  and  to  the  payments  thereon:  "I  knew  the  fact  fron 
Ward  and  Budd  that  they  sent  my  aunt  money  from  time  to  time 
and  sent  it  to  her  up  to  the  time  she  died."  It  appears  also  from  tli( 
evidence  of  the  defendant  that  Miss  Anderson  had  requested  bin 
to  act  for  her  at  various  times  in  the  collection  of  those  moneys,  ant 
that  he  had  so  acted,  and  that  their  relations  with  each  other  wer( 
of  a  confidential  nature.  It  is  true  that  there  is  evidence  also,  ii 
behalf  of  the  defendant,  of  the  intention  of  the  grantor  to  deed  thii 
property  to  him,  and  of  her  statement  after  the  execution  of  tht 
papers  that  she  had  so  conveyed  the  property  to  him ;  but  it  seemi 
to  me  that  it  falls  far  short  of  overcoming  the  evidence  of  the  plain 
tiff  to  the  contrary.  He  gives  no  explanation  of  the  secrecy  resorte( 
to  by  him  in  obtaining  the  execution  of  this  instrument,  nor  why  th( 
papers  were  prepared  in  New  York,  nor  why  he  desired  Maban,  tht 
notary,  to  take  the  acknowledgment  at  midnight;  neither  does  h< 
explain  the  refusal  of  the  grantor  to  sign  the  deed;  neither  is  an^ 
valid  explanation  given  by  him  for  keeping  the  doors  of  Miss  An 
derson's  house  locked,  contrary  to  the  usual  custom  of  the  house.  I: 
Miss  Anderson  was  acting  freely  and  voluntarily,  if  she  desired  t< 
convey  to  him  all  the  property  which  remained  to  her,  in  consider 
ation  of  benefits  conferred,  or  to  be  thereafter  conferred,  by  bin 
upon  her,  she  must,  by  her  acts  or  conversation,  have  evinced  that 
and  it  would  have  been  known  to  her  constant  companion,  Mrs 
Mandeville;  and  this  defendant  would  not  have  hesitated  for  a  mo 
ment  to  call  upon  his  sister  to  show  the  same.  If  Miss  Anderson  wai 
desirous  of  giving  this  property  to  defendant,  and  bad  so  expresaec 
herself,  there  was  no  occasion  for  secrecy  in  the  execution  of  sacl 
intent  and  purpose. 

A  review  of  the  evidence  in  the  case  satisfies  me  that  the  decisioi 
of  the  court  is  right,  and  within  the  rules  of  law  governing  sucl 
cases,  and  that  there  is  sufiQcient  evidence  to  sustain  the  judgmen 
annulling  the  conveyance.  "Equity  will  annnl  a  voluntary  convey 
ance  obtained  by  persons  standing  in  such  relation  to  the  granto 
as  to  give  them  a  controlling  or  very  strong  inflnence  over  his  cod 
duct,  upon  slight  evidence  of  its  improper  exercise."  Sears  v.  Sha 
fer,  6  N.  Y.  268.  "In  cases  where  confidential  relations  exist  be 
tween  the  parties,  the  persons  obtaining  the  benefit  must  show  b; 
the  clearest  evidence  that  the  gift  was  freely  and  deliberately  made.' 
Case  V.  Case,  49  Hun,  83,  1  N.  Y.  Supp.  714;  In  re  Smith,  95  ]S 
Y.  517;  Green  v.  Roworth,  113  N.  Y.  462,  21  N.  E.  165.  "When  i 
person  of  advanced  years,  and  infirm,  mentally  and  physically,  ha 
made  his  attorney  his  principal  beneficiary,  and  it  appears  that  thi 
was  contrary  to  previously  expressed  testamentary  intention,  tha 
the  attorney  was  the  draftsman  of  the  will,  and  taking  an  activ 
part  in  procuring  its  execution,  and  that  the  testator  acted  withou 
independent  advice,  the  burden  is  imposed  upon  the  attorney  in  sal 
isfying  the  court  that  the  will  was  the  free,  untrammeled,  intell: 
gent  expression  of  the  intention  of  the  testator."  In  re  Smith,  st 
pra;  Weller  v.  Weller,  44  Hun,  172. 

There  were  exceptions  taken  by  the  defendant  to  the  admissio: 
of  evidence  in  behalf  of  plaintiffs.    One  of  plaintiffs'  witnesses  wa 
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allowed,  over  objection  and  exception  of  defendant,  to  testify  coq- 
eerning  a  conversation  had  with  Miss  Anderson  previous  to  the- 
execution  of  the  deed  in  question,  respecting  the  disposal  of  her 
property.  One  of  the  grounds  alleged  by  plaintiffs  for  setting  aside 
this  conveyance  was  that,  at  the  time  of  its  execution,  the  testator 
was  of  weak  and  unsound  mind,  and  incompetent  to  convey  real 
estate.  A  large  amount  of  evidence  upon  that  question  was  givea 
in  behalf  of  both  plaintiffs  and  defendant,  and  that  was  one  of  the 
issues  in  the  case  which  was  warmly  contested.  I  think  an  answer 
to  defendant's  objection  is  found  in  the  case  of  Marx  v.  McGlyim,. 
88  N.  Y,  375,  cited  by  defendant's  counsel: 

"Where  the  will  Is  resisted  on  the  gronnd  that  the  testator  was  not  of  sormd- 
mind,  or  that  It  was  procured  by  undue  Influence,  which  Involves  his  menta) 
condition  at  the  time  It  was  executed,  his  subsequent  statements  touching  the 
disposition  of  his  property,  and  Inconsistent  with  the  will.  In  connection  wltlk 
other  evidence  tending  to  prove  a  want  of  mental  capacity,  are  competent. 
Snch  prior  or  subsequent  declarations  are  competent  evidence  on  these  ques- 
tions only  as  tending  to  prove  the  testator's  mental  condition  when  the  wlU 
was  executed." 

Under  the  issues  joined  and  the  evidence,  this  rule  was  not  ma^ 
terially  violated  in  this  case. 

Defendant  also  objected  to  the  admission  of  the  letters  of  E.  B. 
Budd,  containing  checks  for  payments  of  money  upon  the  New 
York  loan,  and  alleges  error  in  the  reception  of  the  same  over  hi» 
objection.  The  defendant  called  two  witnesses  who  gave 'evidence 
which  defendant  claims  tended  to  show  that  Budd,  the  writer  of  the 
letters  objected  to,  .was  not  liable  on  the  loan  of  |10,000  or  f ISjOOO- 
to  the  grantor,  and  were  allowed  to  testify  that,  at  the  request  ot 
the  grantee  Carter,  they  had  called  upon  Mr.  Budd,  who  had  in- 
formed them  that  he  was  not  liable  to  Miss  Anderson  for  that  loan. 
It  appears  to  me  that  the  evidence  objected  to  was  competent  upoik 
the  question  presented;  but,  even  though  it  were  not  conq)etent,. 
the  defendant  was  not  prejudiced,  for  tiiev  showed  no  ,more  than 
had  been  before  proved  without  objection,  as  is  shown  by  the  follow- 
ing letter,  read  in  evidence  by  the  plaintiffs  without  objection: 

"New  York,  March  29th,  1889. 

"Miss  M.  y.  Anderson— Dear  Madam:  Inclosed  please  find  check  for  one- 
bmidred  dollars.  Will  send  more  in  a  short  time.  Have  been  very  short  our- 
nelves,  or  would  have  sent  sooner.  B.  B.  -Budd." 

Defendant  Carter  himself  testified  without  objection: 

"I  knew  the  fact  from  Ward  and  Budd  that  they  sent  my  aunt  money  fronk 
time  to  time,  and  sent  It  to  her  up  to  the  time  she  died." 

The  order  granting  leave  to  defendant  to  make  case  and  excep- 
tions, and  to  move  for  a  new  trial  thereon,  is  affirmed,  with  costs.. 
The  judgment  and  order  appealed  from  by  defendant  are  affirmed,. 
with  costs.    All  concur. 
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PEOPLE  ex  rel.  WELLS  ▼.  HART  et  aL 


(Supreme  Gonrt,  Appellate  Division,  Second  Department.    January  21,  1S9( 

Discharge  of  Poi.iok  Okficeu— Evidence. 

Upon  the  trial  of  a  police  officer  before  the  commissioners,  on  a  chari 
of  disrespect  towards  his  superior  officer  and  conduct  unbecoming  an  ot 
ccr,  consisting,  as  set  forth  In  the  specification,  in  the  alleged  use  of  i 
opprobrious  epithet  with  reference  to  his  superior,  he  cannot  be  convicti 
on  mere  proof  that  he  used  the  opprobrious  epllhet,  unless  it  is  also  shov 
that  it  was  used  with  reference  to  the  superior. 

Hatch  and  Cullen,  JJ.,  dissenting. 

Certiorari  by  the  people,  on  the  relation  of  William  E.  Well 
against  Oornelius  A.  Hart  and  Charles  W.  Alexander,  i)olice  coi 
missioners  of  Eichmond  county,  to  review  a  judgment  finding  i 
lator  guilty  of  disrespect,  and  dismissing  him.    Beversed. 

Argued  before  GOODRICH,  P.  J,,  and  CULLEN,  BARTLET 
HATCH,  and  WOODWARD,  JJ. 

David  Thornton,  for  relator. 
Sidney  F.  Rawson,  for  resiwndents. 

WILLARD  BARTLETT,  J.  The  relator  was  a  patrolman  on  tl 
Richmond  county  police  force.  He  was  tried  by  the  police  coi 
missioners,  under  section  13  of  chapter  108  of  the  Laws  of  189 
upon  a  charge  of  disrespect  towards  his  superior  ofiQcer  and  co 
duct  unbecoming  an  oflScer.  There  were  two  specifications.  Tl 
first  alleged  th»t  while  on  duty  at  New  Brighton,  on  the  night  < 
August  24,  1897,  the  relator,  when  asked  by  his  superior  office 
Roundsman  Frank  S.  Hodge,  if  he,  Patrolman  Wells,  was  ofif  dut 
said:  "No.  No  jay  like  you  can  pound  me.  If  you  do,  you  w^i 
take  a  tumble."  The  second  specification  alleged  that  subsequeu 
•  ly,  on  the  same  evening,  in  the  same  neighborhood,  the  relator  sa 
to  three  persons:  "That  [using  an  exceedingly  opprobrious  ej 
thet]  is  trying  to  pound  me;"  thereby  referring  to  the  aforesa 
roundsman,  Frank  S.  Hodge.  Upon  the  hearing  before  the  polii 
commissioners,  the  relator  was  declared  not  guilty  upon  the  fir 
specification,  but  adjudged  guilty  of  the  charge  as  stated  and  s< 
forth  in  the  second  specification.  Only  two  witnesses  testified  th: 
the  relator  made  use  of  the  language  set  out  in  the  second  speci 
cation,  and  neither  of  them  would  say  that  the  remark  was  spoke 
of  or  addressed  to  the  roundsman.  Even  the  roundsman  himse 
was  unwilling  to  assert  that  he  understood  the  worda  to  apply  i 
him;  for,  when  asked  by  the  relator  whether  he  interpreted  tl 
insulting  term  as  applicable  to  himself,  the  roundsman  responded 
"Will  not  swear  to  that  Haven't  testified  to  that  fact.  Testifie 
to  your  remarks."  The  other  witness  who  heard  the  words  use 
«aid  he  had  not  any  idea  to  whom  the  relator  alluded  until  tl 
roundsman  stepped  otit  from  a  neighboring  store,  iiito  view,  jui 
as  the  remark  was  made.  Then  he  says  it  came  to  his  mind  thj 
the  conversation  might  have  been  directed  towards  Hodge.  ] 
■the  evidence  of  the  persons  who  actually  heard  the  words  spokei 
there  seems  to  be  absolutely  nothing  to  show  that  they  were  spoke 
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of  and  concerning  the  roundsman.  If,  however,  the  relator,  ear- 
lier in  the  evening,  had  accused  the  roundsman  of  "ponuding" 
him,  as  set  out  in  the  first  specification,  the  police  commissioners 
might  very  well  have  inferred  that  the  relator  had  the  I'oundsman 
in  mind,  and  intended  to  characterize  his  conduct  in  what  he  said 
subsequently.  But  it  is- impossible  to  see  how  the  commissioners 
could  have  acted  on  this  view,  for  they  acquitted  the  relator  of  the 
charge  as  stated  in  the  first  specification.  As  the  case  stood,  there- 
fore, when  the  commissioners  came  to  pass  upon  the  second  spec- 
ification, there  was  no  circumstance  tending  in  the  slightest  de- 
gree to  show  to  what  person  the  relator  referred  by  the  improper 
language  he  is  said  to  have  used.  Their  action  in  regard  to  the 
first  specification  was,  in  substance,  a  determination  that  he  had 
no*  previously  said  anything  about  the  roundsman  "pounding" 
him;  and,  without  that  statement,  the  objectionable  epithet  sub- 
sequently used  might  just  as  well  have  referred  to  anybody  else 
as  to  the  roundsman. 

This  court  is  committed  to  the  proposition  that  the  technical 
formality  of  a  criminal  prosecution  need  not  and  should  not  be 
required  in  proceedings  to  discipline  police  officers.  People  v. 
Welles,  18  App.  Div.  132,  45  N.  Y.  Supp.  713.  I  am  not  disposed 
in  the  least  to  qualify  what  was  said  on  that  subject  by  Mr.  Jus- 
tice Cullen  in  the  case  cited.  It  seems  to  me,  however,  that  the 
defect  here  is  very  much  more  than  a  mere  irregularity  or  infor- 
mality. If  the  commissioners  wei'e  right  in  their  decision  ui>on  the 
first  specification,  there  was  no  evidence  in  the  case,  except  that 
which  they  had  already  rejected  as  unworthy  of  credit,  that  would 
permit  any  judicial  tribunal  to  find  that  the  second  specification 
was  true. 

In  my  opinion,  the  determination  ought  to  be  annulled.  All 
concur,  except  HATCH  and  CULLEN,  JJ.,  dissenting. 

HATCH,  J.  I  dissent  from  the  views  of  the  court  as  expressed 
in  the  opinion  of  Mr.  Justice  BARTLETT,  for  the  reason  that  I  do 
not  think  it  can  be  affirmed  that  there  was  no  evidence  upon  which 
the  commissioners  were  authorized  to  find  the  relator  guilty  of 
the  oflfense  charged  in  the  second  specification.  On  the  contrary, 
I  am  of  opinion  that  the  evidence  fairly  sustained  the  charge  con- 
tained therein,  and  that  this  court  should  not  interfere  witli  such 
conclusion.  It  is  undisputed — indeed,  it  was  admitted  by  the  re- 
lator— that  he  made  use  of  an  opprobrious  epithet;  and,  while  he 
varied  the  form  in  which  he  claimed  to  have  used  it,  yet  it  re- 
mained in  its  objectionable  features  the  same.  That  the  epithet 
was  of  a  character  unbecoming  an  officer  enyasied  in  the  discharge 
of  his  duty,  when  applied  to  his  superior  officer,  is  conceded.  It 
became,  therefore,  the  duty  of  the  commissioners  to  determine 
whether  the  language  was  intended  to  be  applied  to  the  rouiide 
man.  Upon  this  point  I  think  that  the  evidence  preponderates  in 
favor  of  the  conclusion  reached  by  the  commissioners.  They  were 
entitled  to  take  into  consideration,  not  only  the  oral  statements, 
but  the  attendant  circumstances. 
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It  appeared  from  the  testimony  of  the  relator  tiiat  he  had  ha 
4iome  words  with  the  roundsman  before  he  made  iwe  of  the  epithe 
There  seems  to  have  been  no  occasion  for  the  relator  to  make  tl 
remark  with  reference  to  any  other  person,  and  it  followed  close! 
fipon  the  heels  of  the  charge  by  the  roundsman  that  the  relat< 
was  oft  his  post.  When  the  remark  was  made,  the  roundsma 
«poke  to  the  relator  of  its  having  application  to  him;  and  the  r 
lator  interposed  no  denial  that  the  language  was  so  intended,  ai 
made  no  protest  or  excuse  that  it  should  not  be  so  consider© 
The  fact  that  the  roundsman  upon  the  trial  would  not  say  thi 
the  relator  meant  to  apply  the  language  to  him  does  not  chan{ 
the  fact  that  the  epithet  was  made,  nor  the  right  of  the  commi 
«ioners  to  find  that  it  was  applied  to  the  roundsman,  and  referre 
to  him.  The  testimony  simply  shows  that  the  roundsman  relate 
the  circumstances  as  they  occurred,  and  in  no  substantial  respei 
did  he  vary  his  statement  in  this  regard.  It  was  not  for  him  1 
«ay  for  whom  the  epithet  was  intended.  That  was  a  fact  whic 
the  commissioners  were  to  determine.  And,  if  objection  had  ha 
interposed,  the  answer  would  not  have  been  proper,  as  it  woul 
have  determined  the  question  which  the  commissioners  were  to  tr 
■and  is  not  within  the  exceptions  rendering  such  testimony  comp 
tent.  It  is  quite  clear  that  the  charge  contained  in  the  first  speci 
'cation  was  not  considered,  for  the  reason  that  respecting  sue 
-charge  the  relator  desired  to  call  other  witnesses,  and,  as  this  n 
•cessitated  an  adjournment,  this  charge  was  disposed  of  by  an  a 
quittal.  Upon  the  second  charge  all  of  the  evidence  which  eith( 
party  had  to  give  was  received  and  considered.  We  may  think  th) 
the  punishment  was  unnecessarily  severe,  but  with  that  question  v 
liave  nothing  to  do.  I  cannot  resist  the  conviction  that  this  cai 
falls  within  our  former  decisions,  which  require  us  to  support  tl 
•determination.  People  v.  Welles,  18  App.  Div.  132,  45  N.  Y.  Sup 
713;  People  v.  Welles,  5  App.  Div.  523,  39  N.  Y.  Supp.  50. 

For  these  reasons  I  think  the  determination  should  be  afBrme 

CULLEN,  J.,  concurs. 

<25  App.  Div.  73.) 

DUNN  V.  O'CONNOR. 

{Supreme  Court,  Appellate  Division,  Third  Department    January  5,  188S.1 

i.  Undue  Influence— Harmless  Wrono. 

Where  a  bank  president  alleged  as  a  defense  to  a  mortgage  to  the  bat 
Riven  by  him  to  secure  loans  to  himself,  that  he  was  Induced  to  execii 
the  mortpajje  by  undue  Influence  by  those  who  stood  In  a  confidential  i 
latlon  to  him,  but  it  appeared  that  It  was  right  and  just  for  him  to  execi 
the  mortgage,  and  that  in  doing  so  he  did  not  act  in  fraud  of  his  creditc 
or  Injure  his  estate,  the  court  will  not  consider  whether  he  was  unduly  ' 
fluenced,  since  the  wrong.  If  any,  was  harmless. 

3B.    MORTGAOES — AOKEEMENT  NOT  TO   RECORD — VALIDITY. 

A  bank  president  cannot  set  up  as  a  defense  that  a  mortgage  given  hy  hi 
to  secure  a  loan  to  the  bank  is  void  because  the  recording  of  it  was  a  brea 
of  an  agreement  not  to  record  it,  and  therefore  a  fraud  on  him,  where 
have  withheld  the  mortgage  from  i-ecoi-d  would  have  enabled  him  to  ha 
.fraudulently  Imposed  uu  new  creditors. 
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JL  EaroppRr.  to  Dbhy  Leoalityof  Transactiow. 

Where  a  bank  made  a  loan  to  Its  president,  through  himself,  which  is  In 
excess  of  one-flfth  of  Its  capital  stock  and  surplus,  and  hence  In  violation 
of  Banking  Law  (Laws  1892,  c.  G8S)  {  25,  the  transaction  is  not  malum  per 
K,  and  the  bank  is  not  in  pari  delicto  with  the  president;  and  therefore  the 
president  la  estopped  to  set  up  the  illegality  of  the  loan  as  a  defense  to  on 
action  to  foreclose  a  mortgage  given  by  him  to  secure  it. 

■<  Klbction  of  KBMEDiEs—MoHTOAOEa— Fraud. 

Since  one  who,  while  president  of  a  bank,  made  illegal  loans  to  himself, 
la  estopped  to  set  up  the  Illegality  In  an  action  to  foreclose  a  mortgage  given 
by  him  to  the  bank  as  security,  the  mortgage  may  be  foreclosed,  although 
an  action  could  be  maintained  to  compel  him  to  restore  the  money  because 
of  the  iUegality. 

•5.  Banks  and  Banking— Mortoaoe  SECtnirrT— Validitt. 

A  mortgage  given  to  a  bank  to  secure  loans  previously  made  is  not  void 
because  it  provides  that  the  mortgage  shall  cover  renewals  of  the  debt 
aectired,  by  reason  of  Banking  Law  (Laws  1892,  c.  689)  i  43,  which  provides 
that  banks  may  take  mortgages  on  real  estate  to  secure  loans  made  by 
such  corporations,  and  in  satisfaction  of  debts  contracted  in  the  course  of 
their  dealings,  since  such  renewals  are  not  future  loans,  within  the  statute, 
which  should  be  construed  as  an  aid,  not  only  to  maintaining  quick  assets, 
but  also  to  collecting  past  indebtedness. 

<L  Same. 

Where  a  mortgage  given  to  a  bank  to  sectire  a  loan  previously  made  pro- 
vides tliat  it  shall  also  secure  future  loans,  it  is  not  void  under  Banking  Law 
(Laws  1892,  c.  680)  §  43,  providing  for  the  taking  of  mortgages  by  banks 
In  satisfaction  of  debts  previously  contracted,  where  no  future  loans  were 
made. 

7.  Appeal — Presomption  as  to  Findings. 

Where  a  witness  is  being  cross-examined  in  order  to  bring  out  certain 
flu:t8,  and  the  evidence  is  excluded,  and  the  Judge  promises  that  he  will 
find  the  facts  to  be  as  they  are  sought  to  be  established  (stating  them) 
whereupon  the  cross-examination  is  suspended,  but  no  finding  Is  made  as 
promised,  the  appellate  court  will  assume  that  the  trial  judge  would  have 
made  the  finding  promised  if  he  had  been  seasonably  requested  to  do  so. 
and  the  facts  will  therefore  be  assumed  to  be  as  stated  by  him. 

Appeal  from  trial  term. 

Action  by  George  W.  Dann,  as  receiver  of  the  Merchants'  Bank  of 
Binghamton,  against  Edmund  O'Connor,  as  assignee,  etc.,  of  Erastos 
Boas,  impleaded  with  others,  to  foreclose  a  mortgage.  Prom  a  judg- 
ment in  favor  of  the  plaintiff,  defendant  O'Connor  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
2JAM,  and  MEEWIN,  JJ. 

A.  D.  Wales,  for  appellant. 
Stephen  C.  Millard,  for  respondent. 

LANDON,  J.  1.  It  is  urged  by  the  appellant  that  the  mortgage 
■was  made  and  accepted  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  mortgagor.  The  case  presented  is  that  of  a  bank 
president  who  abused  his  position  by  making  the  bank  his  unsecured 
•creditor  to  the  amount  of  nearly  |150,000,  and  who,  when  pressed  by 
some  of  the  other  officers  of  the  bank  to  give  it  this  mortgage  to  secure 
his  debt,  and  at  the  same  time  secure  the  banlc  from  impending  ruin, 
•did  give  the  mortgage.  This  seems  like  an  act  of  simple  justice.  It 
is  not  impossible,  however,  that  it  was  also  made  with  the  intent  to 
iiinder,  delay,  or  defraud  other  existing  or  subsequent  creditors. 
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Erastug  Ross,  the  mortgagor,  owed  to  creditors  other  than  the  ban] 
about  1109,000;  and  his  assets,  other  than  those  mor.tgaged  to  th 
bank,  were  about  f  45,000.  Besides,  he  was  a  member  of  the  firm  c 
E,  Ross  &  Sons,  private  bankers,  of  which,  and  of  whose  indiridua 
members,  defendant  is  the  assignee.  This  firm  had  liabilities  to  th 
amount  of  |97,000,  and  assets  to  the  amount  of  f  15,000.  The  son 
of  Erastus  Boss  had  individual  debts  amounting  in  the  aggregate  t 
f  170,000,  and  assets  aggregating  $15G,000.  Unless  a  case  is  mad 
showing  that  the  general  creditors  of  Boss  have  equities  which  wouli 
defeat  the  mortgage  given  by  him  to  the  bank,  if  as  between  him  an 
the  bank  it  is  valid,  it  is  valid  as  to  them.  It  is  a  sufficient  answe 
that  the  trial  court,  upon  ample  evidence  to  justify  the  finding,  ha 
found  .that  the  mortgage  was  not  given  with  any  such  intent  W 
are  strongly  urged  to  reverse  this  finding.  We  cannot  do  so.  I: 
our  judgment,  this  finding  is  right. 

2.  It  is  urged  that  the  draftsman  of  the  mortgage  did  not  draw  i 
according  to  the  contract  and  understanding  of  the  parties,  but  li 
serted  in  it  provisions  not  embraced  in  such  understanding,  and  nc 
known  to  the  mortgagor,  and  not  assented  to  by  him.  Tlie  tris 
judge  found  otherwise.  We  think  the  defendant's  contention  1; 
this  respect  was  not  only  unproven,  but  the  contrary  clearly  shovsna. 

3.  It  is  further  urged  that  the  mortgage  was  the  result  of  fraud  an 
undue  influence  exercised  upon  the  mortgagor  by  two  of  the  director 
of  the  bank,  who  stood  in  a  confidential  relation  to  him.  This  th 
finding  of  the  trial  judge  negatives,  upon  evidence  equally  convincinj 
It  certainly  was  right  for  Mr.  Ross  to  secure  the  bank,  unless  in  s 
doing  he  committed  a  fraud  upon  his  other  creditors,  or  thereby  ii 
jured  himself  or  his  estate.  It  does  not  appear  that  he  committe 
any  such  fraud,  or  injured  himself  or  his  estate.  The  court  in  snc 
case  will  not  consider  whether  he  was  induced  by  undue  influence  t 
do  right,  because  in  no  case  does  the  court  redress  a  wrong  which  ha 
been  harmless.  It  is  a  wrong  causing  damage,  of  which  the  com 
takes  cognizance.  In  the  interviews  and  negotiations  which  wei 
ended  by  the  execution  and  delivery  of  the  mortgage  and  its  aceep 
ance  by  the  bank,  Mr.  Boss  repeatedly  objected  to  having  the  mor 
gage  recorded.  It  would  be  injurious,  he  said,  to  his  credit,  hninil 
ating  to  his  pride,  and  perhaps  would  involve  his  displacement  a 
president  of  the  bank.  Messrs.  Davis  and  Richards,  who  presse 
him  to  give  the  mortgage,  assured  him  that  he  would  not  be  displace 
as  president,  but  refused  to  make  any  promise  that  the  mortprap 
should  not  be  recoi-ded,  disclaimed  their  v>owep  to  bind  the  bank  t 
any  such  promise,  and  referred  the  matter  to  the  board  of  director: 
giving  him  the  assurance  that  the  bank  would,  no  doubt,  delay  p 
cording  the  mortgage  so  long  as  it  should  feel  safe  in  doing  so.  Tl 
mortgage  was  delivered  to  the  bank  January  12,  1895,  and  record* 
January  21,  1895,  1  hour  and  10  minutes  before  Mr.  Ross  made  h: 
general  assignment  to  the  defendant.  Mr.  Richards,  counsel  for  tl 
bank,  knew  that  the  assignment  was  about  to  be  filed,  and  the  boat 
of  directors  of  tlie  bank,  when  it  accepted  the  mortgage,  having  in  tli 
presence  of  Jfr.  Ross,  intrusted  the  mortgage  to  Mr.  Richards,  wit 
I)ower  to  act  as  he  thought  best  in  respect  to  i-ecording  it,  did  cause 
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to  be  recorded.  Mr.  Boss  had  given  up  the  struggle,  and  why  should 
the  bank  wait  any  longer?  The  defendant  protests  against  the  find- 
ing of  the  trial  court  that  thwe  was  no  agreement  not  to  record  the 
mortgage.  It  is  amply  supported  by  the  evidence.  There  waa  no 
agreement  upon  the  part  of  the  bank  not  tr»  record  the  mortgage, 
although  there  was  a  willingness  not  to  record  it  so  long  as  it  could 
safely  be  withheld  from  the  record.  The  bank  had  some  hope  that 
Mr.  Ross  would  extricate  himself  without  compelling  it  to  record  the 
mortgage.  If  there  was  such  an  agreement,  the  making  and  breaking 
it  was  not  a  fraud  upon  Mr.  Ross,  unless  it  waa  made  with  the  fraudu- 
lent intention  to  break  it,  which  is  scarcely  pretended;  but  it  waa  the 
breach  of  an  agreement,  irremediable  unless  the  agreement  was 
lawful,  and  remediable,  if  lawful,  by  such  damages  as  Mr.  Ross  sus- 
tained from  the  breach.  These  damages  might  be  deducted  from 
the  mortgage,  but  none  are  shown.  What_would  be  the  effect  of 
keeping  the  mortgage  from  the  record?  To  enable  Mr.  Ross  to  im- 
pose upon  new  creditors.  This  would  be  a  fraud  upon  them.  Tlie 
law  cannot  measure,  in  favor  of  a  wrongdoer,  the  damages  result- 
ing to  him  from  the  nonaccomplishment  of  his  meditated  fraud. 

4.  The  defendant  urges  that  the  various  notes,  guaranties,  and  in- 
dorsements of  Mr.  Ross  which  the  mortarage  was  given  to  secure,  so 
far  as  they  exceed  one-fifth  of  the  capital  stock  and  surplus  of  the 
bank,  are  void,  because  prohibited  by  section  25  of  the  banking  laws 
(Laws  1892,  c.  689).    This  section  provides: 

"No  corporation  or  banker  to  which  this  chapter  Is  applicable  shall— First- 
Make  any  loan  or  discount  to  any  person,  company,  corporation  or  firm  or  upon 
paper  upon  which  any  such  person,  company,  corporation  or  firm  may  be  lia- 
ble to  an  amount  exceeding;  the  one-flfth  part  of  Its  capital  stock  actually  paid 
in  and  surplus;  but  the  discount  of  bills  of  exchange  drawn  in  good  faith 
aimlnst  actually  existing  values  or  of  commercial  or  business  paper  actually 
owned  by  the  person  negotiating  the  same  shall  not  be  considered  as  a  part  of 
any  sacb  loan  or  discount" 

We  do  not  pause  to  ascertain  how  great  the  excess  over  the  limit 
is,  but  assume  that  there  is  some  excess.  As  the  trial  court,  in  effect, 
held,  if  the  bank  was  prohibited  from  making  these  loans  to  its  presi- 
dent, then  the  president,  who  caused  the  bank  to  make  them  to  him, 
wronged  the  bank,  to  the  amount  of  the  excess,  and  should  repay  the 
bank  the  amount  thus  abstracted,  and  hence  properly  gave  it  the  mort- 
gage to  aecnre  such  repayment  The  bank  had,  under  the  statute, 
the  right  to  take  a  mortgage  given  to  it  in  good  faith  upon  real  estate 
"by  way  of  security  for  loans  made  by,  or  moneys  due  to  such  corj)ora- 
tion."  Banking  Law,  §  43.  The  twenty-fifth  sertibn  is  a  command 
to  the  oflScers  of  the  bank,  as  well  as  to  the  bank  itself.  It  is  a  shield 
tor  its  protection,  not  a  sword  for  its  oflfirers  to  destroy  it  with.  It  is 
nndonbtedly  true  that  a  contract  prohibited  by  law  is  void,  but  if  the 
contract  is  not  wrong  in  itself,  as  violative  of  good  morals  or  sound 
public  policy,  the  prohibition  cannot  avail  a  party  who  in  justice  and 
equity  1«  estopped  to  assert  it,  or  who  ought,  in  good  conscience,  to 
restare  what  he  has  received  under  it,  or  to  restore  its  equivalent.  A 
omtract  forbidden  to  a  corporation,  not  because  it  is  wrong  in  itself, 
but  becanse  it  may  lead  to  business  embarrassments,  or  make  the 
corporation  a  less  effective  promoter  of  the  purposes  for  which  it  is 
«>N.T.&— 18 


Digitized  by 


Google 


274  ^  NBW  YOKK  SUPPLKMKNT  (Sup.  0 

mnd  a  New  Twk  State  Reporter. 

formed,  will  not  be  permitted  to  defeat  justice.     As  said  in  Pratt 
Slwrt,  79  N.  Y.  445: 

"While  the  law  wUl  not  enforce  the  prohibited  contract,  It  will  take  notl( 
of  the  circumstances;  and.  If  justice  and  equity  require  a  restoration  of  tt 
money  or  property  received  hy  either  party  thereunder,  It  will,  and  In  mai 
cases  It  baa  given  relief." 

In  the  case  cited  the  corporation  had  no  right  to  discount  a  not 
but  it  was  permitted  to  recover  the  money  advanced  to  the  def  endai 
upon  it,  as  for  money  had  and  received  which  the  defendant  ought  i 
restore.  Here,  if  tie  loan  was  illegal,  the  money  thus  illegally  ol 
tained  should  be  restored.  In  Arms  Co.  v.  Barlow,  63  N.  Y.  70,  it 
said: 

'If  the  other  party  has  had  the  benefit  of  the  contract  fully  performed  t 
the  corporation,  he  will  not  be  heard  to  object  that  the  contract  and  perfon 
ance  were  not  within  the  legitimate  powers  of  the  corporation."  Bank 
Savery,  82  N.  Y.  291;  Linkauf  v.  Lombard,  137  N.  Y.  417,  33  N.  E.  472;  Raf 
Co.  v.  Boach,  97  N.  Y.  378;  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  495;  Ta 
lor  V.  Bank.  66  Hun.  538,  21  N.  Y.  Supp.  613;  Bank  v.  Matthews,  96  U. 
621;  Gold  Mln.  Co.  v.  National  Bank,  96  U.  S.  640. 

Nothing  can  be  clearer  than  that  an  agent  of  a  corporation,  who  t 
agent  has  forced  its  hand  to  contract  with  him  to  its  hurt  and  h 
advantage,  cannot  plead  that  the  contract,  as  to  him,  is  ultra  vir€ 
The  prohibitory  statute  is  not  thereby  suspended  or  evaded,  but  tl 
guilty  agent  is  forbidden  to  use  it.  Even  if  Boss  could  charge  thi 
the  bank's  submission  to  his  agencv  in  loaning  its  money  to  him  wi 
wrongdoing  by  it,  it  could  still  uphold  this  mortgage,  because  it  wi 
not  in  pari  delicto  with  him  in  originating  the  indebtedness.  Tl 
defendant  insists  that  the  complaint  does  not  seek  to  avoid  the  loa] 
and  recover  the  money.  If — ^as  we  think  is  the  firmest  ground  for  tl 
recovery — ^Bose,  and  thus  the  defendant,  is  est(^)ped  from  assertii 
the  illegality  of  the  loans,  then  the  complaint  is  in  proper  form.  ] 
because  the  loans  were  illegal,  the  money  should  be  restored,  ti 
whole  case  is  before  the  court.  The  one  involves  and  discloses  tl 
other,  no  substantial  variance  exists,  and  the  judgment  conforms 
tiie  proofs. 

5.  It  is  objected  that  the  mortgage  contains  a  clause  in  respect 
further  loans  and  renewals,  and  since  the  forty-third  section  of  t 
thanking  law  only  permits  it  to  take  mortgages  upon  real  estate  "1 
way  of  security  for  loans  made  by,  or  moneys  due  to  such  corporatim 
and  "in  satisfaction  of  debts  previously  contracted  in  the  course 
its  dealings,"  that  this  mortgage  is  void.  We  think  that  when  a  bai 
is  so  unfortunatie  as  to  be  compelled  to  take  from  a  failing  debt 
such  mortgage  security  for  its  debts  previously  contracted  as  it  c; 
prevail  upon  him  to  give,  the  mortgage  is  not  void  because  it  provid 
that  in  case  of  renewals  the  security  shall  cover  them.  Whether  t 
limitation  of  the  statute  in  respect  to  future  loans  and  advances 
simply  a  weapon  in  the  hands  of  the  government,  and  not  available 
the  mortgagor,  we  need  not  decide.  Bank  v.  Whitney,  103  U.  S.  ! 
reversing  Crocker  v.  Whitney,  71  N.  Y.  161;  Simons  v.  Bank,  93 
Y.  269;  Banking  Law,  §  18;  Pratt  v.  Short.  79  N.  Y,  437.  Obvloui 
the  purpose  of  the  statute  is  to  maintain  the  bank  in  the  possess! 
of  quick  assets,  and  to  prevent  their  absorption  into  real-estate 
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«et8.  It  is  plain  that  the  atatate  was  also  intended  to  enable  the 
bank  to  make  collection  of  its  debts  previously  contracted,  and  it 
should  be  construed  in  aid  of  that  purpose.  The  bank  in  such  case 
anaj  be  compelled  to  take  its  security  upon  the  terms  which  the  debtor 
imposes,  and  nothing  is  more  common  than  his  prayer  for  renewals. 
It  would  defeat  the  purpose  of  the  act  to  construe  provisions  for  re- 
newals of  long-standing  debts  as  invalidating  the  entire  security. 
Such  renewals  are  not  future  loans  and  advances,  within  the  meaning 
of  the  prohibition  of  the  statute.  If,  however,  the  mortgage  con- 
tains any  clause  which  may  be  construed  to  cover  future  loans  or  ad- 
vances, it  also  contains  a  disclaimer  of  all  obligation  on  the  part  of 
the  bank  to  make  them;  and,  as  none  was  made,  no  case  exists  call- 
ing for  the  consideration  of  the  validity  of  such  clause.  If  A.  lends 
R  ^100  for  one  year  at  6  per  cent,  and  if  in  the  contract  for  its  pay- 
ment both  agree  that,  if  A.  lends  B.  more  money  during  the  year,  it 
shall  be  repaid  at  the  end  of  the  year,  with  interest  at  the  rate  of  10 
per  cent.,  and  A.  should  lend  B.  no  more  money,  no  one  would  contend 
that,  because  the  second  part  of  the  agreement  was  illegal,  the  first 
part  was  also  illegal.  In  the  mortgage  before  u^,  the  existing  in- 
debtedness is  a  fact,  and  future  further  indebtedness  is  hypothetical. 
The  first  is  in  no  wise  dependent  upon  the  second,  and  therefore  is 
separable  from  it.  The  objections  that  the  mortgage  was  not  given 
and  accepted  in  good  faith,  as  required  by  section  43  of  the  banking 
law;  that  it  violated  the  letter  and  spirit  of  the  banking  law,  and  was 
violative  of  good  morals  and  public  policy, — tiiough  pressed  upon  our 
attention,  do  not  strike  us  with  force.  Indeed,  we  do  not  think 
the  facts  of  the  case  permit  Mr.  Boss  to  be  posed  as  a  victim  of  the 
bank,  or  of  its  agents.  Upon  the  merits,  we  are  satisfied  that  this 
judgment  is  right.  We  find  no  reversible  error  in  the  rulings  of  the 
court  in  respect  to  the  admission  or  exclusion  of  testimony. 
Tbe  jndgment  shotdd  be  afiirmed,  with  costs. 

After  the  entry  of  jndgment  and  the  settlement  of  the  case,  the 
defendant  made  and  the  court  denied  his  motion  for  a  new  triaj  upon 
the  ground,  |»resented  by  affidavits  and  the  case  as  settled,  that  during 
the  trial  the  defendant's  counsel  was,  upon  cross-examination,  exam- 
ining Mr.  Richards  with  regard  to  the  financial  condition  of  the  Mer- 
chants' Bank  at  the  time  of  its  incorporation  as  a  state  bank,  namely, 
March  24, 1891  (it  having  succeeded  to  the  Merchants'  National  Bank 
of  Binghamton,  which  had  until  then  been  in  existence  for  17  years); 
the  object  of  the  examination  being  to  show  that  the  Merchants'  Na- 
tional Bank  was  insolvent,  and  that  because  of  such  insolvency  the 
change  from  a  national  to  a  state  bank  was  made,  and  that  Erastus 
Ross  and  his  three  sons  were  then  largely  indebted  to  the  bank,  and 
that  Richards  knew  it,  and  that  their  present  indebtedness  was  largely 
renewals  of  the  indebtedness  then  existing;  the  theory  of  defendant's 
counsel  being  that  Richards,  apprehensive  of  his  own  iiersonal  liabil- 
ity, because  of  his  knowledge  of  these  facts,  and  failure  until  then 
to  exert  himself  to  protect  the  bank  from  the  loss  they  threatened, 
forced  this  mortgage  from  Ross,  and  intended  to  keep  it  secret  until 
he  could  force  other  securities  from  £.  Boss  and  from  his  f!ons,  suffi- 
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dent  to  cover  the  debts  of  all  of  them,  and  therefore  it  was  that  he 
agreed  that  the  mortgage  should  not  be  recorded,  and  that  the  bank 
al«o  80  agreed, — when  plaintiff's  counsel  objected  that  this  was  not 
cross-examination,  whereupon,  after  some  colloquy  between  the  court 
and  the  defendant's  counsel,  the  court  remarked: 

"I  am  not  able  to  find,  upon  the  defendant's  proof,  that  Mr.  Davis  or  Mr. 
Richards  Intentionally  made  false  promises  at  that  time.  I  do  not  believe  that 
they  made  actual  promises.  I  believe  that  It  was  understood  by  Mr.  and  Mrs. 
Ross  that  further  security  would  not  be  required,  that  It  was  understood  that 
they  would  have  further  time,  and  that  It  was  understood  that  this  mortgage 
would  not  be  recorded.  Those  are  all  natural  Inferences  from  the  transac- 
tions. I  believe  that  the  same  thing  was  understood  by  Mr.  Richards  and  by 
Mr.  Davis,  and  there  is  no  proof  here  which  would  authorize  me  to  find  that 
these  men  made  these  promises,  deliberately  intending  to  violate  them  after- 
wards. Assuming  all  you  are  trying  to  prove  was  true,  it  would  not  constitute 
evidence  of  fraud.  I  am  pretty  well  satisfied  as  to  the  facts  In  this  case,  upon 
your  evidence.  You  have  not  enough  proof  here  to  show  that  Mr.  Davis  and  Mr. 
Richards  made  promises,  intending  to  break  them,  and  I  do  not  believe  they 
did.  I  assume  that  all  you  want  Is  true,  and  that  they  had  full  knowledge. 
Cf  course,  Mr.  Richards  and  Mr.  Davis,  here,  you  could  not  Impeach.  You 
have  made  them  your  witnesses  upon  material  matters.  But,  assuming  you 
could  Impeach  them  here,  it  is  so  against  the  natural  order  of  things,  and  so 
against  the  probabilities  of  the  case,  that  I  do  not  think  I  could  find,  here, 
upon  this  evidence,  tliat  they  were  guilty  of  intentionally  making  promise* 
that  they  Intended  to  break;  and  that  is  your  question  of  fraud,  here.  Defend- 
ant's Counsel:  We  think  we  should  have  all  the  evidence  upon  an  appeal  to 
the  appellate  court  The  Court:  I  will  give  you  findings  here  of  specific  facts, 
and,  if  I  am  wrong,  you  can  correct  me.  I  think  these  directors  of  the  bank 
ought  to  have  knowledge  of  the  substantial  condition  of  the  bank,  if  they  did 
not  have  It.  I  do  not  suppose  they  knew  every  detail  of  this  Indebtedness, 
but  most  of  this  indebtedness  was  in  a  large  bulk,  and  these  men  on  the  ex- 
amining committee  should  have  known  it.  The  presumption  is  that  they  did 
their  duty,  and  knew  of  the  substantial  situation  of  the  bank,  and  I  think  I 
should  find  so.  There  is  nothing  here  that  contradicts  It  seriously.  Mr.  Rich- 
ards testifies  he  knew  these  boys  were  indebted  to  this  bank  in  substantial 
sums,  but  he  may  not  have  known  of  the  detail  of  it.  Upon  the  evidence  here. 
I  shall  find  that  both  Mr.  Davis  and  Mr.  Richards  bad  substantial  knowledge 
of  the  condition  of  the  bank." 

And  the  defendant  alleges  that  the  court  did  not  make  the  findings 
thus  promised,  and  that  thus  he  has  been  misled  and  prejudiced,  and 
that,  practically,  there  has  been  a  mistrial.  We  pass,  as  overruled, 
all  technical  objections  to  this  appeal,  and  consider  it  upon  its  merits. 
We  assume  the  trial  judge  would  have  found  the  facts  just  as  he 
said  he  would,  if  he  had  been  seasonably  requested,  and  hence  we  as- 
sume the  facts  to  be  as  stated  by  him.  But,  for  reasons  already 
shown,  the  result  should  not  be  changed. 

We  affirm  the  order,  with  flO  costs.     All  concur. 


(22  Misc.  R^.  353.) 

KOESTER  V.  DECKER. 

(Supreme  Court.  Appellate  Term.    January  21,  1898.) 

Hmhwats— Collision  between  Vehicles. 

The  light  buggy  of  plaintiff,  a  physician,  was  being  driven  northerly  along 
the  right-hand  side  of  a  city  avenue,  and,  as  it  approached  a  cross  street, 
the  driver  perceived  defendant's  covered  grocery  wagon  approaching  rapidly 
from  the  east.  The  plaintiff's  driver,  seeing  that  one  or  the  other  must 
yield,  signaled  that  be  would  go  ahead;   but,  as  the  driver  of  the  wagon 
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did  not  lessen  his  speed,  the  former  at  once  turned  towards  the  left,  bat 
not  quickly  enough  to  avoid  a  collision.  Bdd,  that  the  facts  warranted  a 
judgment  for  plalntltf. 

Appeal  from  Seventh  difltrict  court. 

Action  by  Henry  F.  Koester  against  Philip  A.  Decker.     From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Sol.  A.  Hyman,  for  appellant. 
William  Doll,  for  respondent 

BISCHOFF,  J.  The  plaintifPa  carriage,  a  physician's  light  buggy, 
came  into  collision  with  the  defendant's  delivery  wagon  in  a  manner 
which  was  not,  in  fact,  the  subject  of  dispute  by  the  different  wit- 
nesses; and  if,  as  is  claimed,  the  plaintiff's  testimony  wa&  imcertain 
as  to  the  exact  place  of  the  accident,  the  uncertainty  appears  to  have 
been  brought  about  only  through  the  confining  method  of  cross-ex- 
amination which  was  adopted.  The  collision  actually  happened  <m 
Avenue  A,  at  a  point  on  the  westerly  side  of  that  avenue,  between 
Seventy-Sixth  and  Seventy-Seventh  streets,  the  plaintiff's  direction 
having  been  originally  northwardly  along  the  avenue,  on  its  easterly 
<»r  rigbt-hand  side,  but,  in  ordet  to  escape  injur}*,  so  far  as  might  be, 
from  impact  with  the  defendant's  wagon,  which  was  being  driven 
westwardly  along  Seventy-Sixth  street  and  fli'st  seen  when  the  plain- 
tiff reached  the  comer  of  that  street,  his  course  was  changed  towards 
his  left-hand  side  and  the  continued  progress  of  the  vehicles  resulted 
in  their  coming  together  when  north  of  the  crossing. 

From  the  evidence  as  to  the  circumstances  surrounding  the  ap- 
proach of  both  these  wagons  towards  the  intersection  of  Seventy- 
Sixth  street  with  the  avenue,  at  which  point  the  question  of  the  due 
exercise  of  care  arose,  we  think  the  justice  could  properly  find 
that  the  accident  was  brought  about  through  the  negligence  of  the 
defendant's  servant,  without  a  failure  of  reasonable  prudence  upon 
the  part  of  the  plaintiff,  or  of  the  servant  who  was  driving  his  car- 
riage. The  manner  in  which  these  vehicles  approached  the  inter- 
section ot  the  street  with  the  avenue  caused  it  to  become  necessary  for 
one  to  give  place  for  the  other's  passage,  since  their  respective  courses, 
at  right  angles,  if  maintained,  must  have  resulted  in  their  coming  to- 
gether, and,  conceiving  that  he  had  the  better  right  of  way,  the  plain- 
tiff's driver  signaled  to  the  defendant's  driver  that  he  would  pass  in 
front,  continuing  his  course;  but  the  latter  did  not  lessen  his  speed 
in  obedience  to  this  signal,  nor  change  his  direction  in  any  way,  and 
the  plaintiff's  driver  then  turned  his  course  to  the  left,  in  order  to 
avoid  the  collision  which,  despite  his  efforts,  resulted  as  detailed. 

It  was  claimed  for  the  defendant  that  his  wagon  could  not  have 
been  brought  to  a  stop,  oc  its  speed  sufficiently  lessened,  after  the 
plaintiff's  intention  became  apparent,  because  it  contained  a  heavy 
load,  consisting  of  tubs  of  meat,  weighing  1,500  pounds;  but,  so  far 
as  was  apparent  to  the  plaintiff,  this  vehicle  was  an  ordinary  covered 
grocery  wagon,  drawn  by  one  horse,  and  readily  to  be  controlled  within 
the  space  available,  and  the  fault  was  wholly  that  of  the  defendant's 
driver,  if,  by  reason  of  this  concealed  load,  he  was  unable  to  properly 
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contr<rf  the  wagon  when  approaching  the  crossing  of  a  much-travd© 
thoroughfare.  That  the  plaintiff's  driver  did  not  fail  to  act  as  a  rea 
sonabl}'  prudent  person  when  electing  to  pass  in  front  of  the  defend 
anf  s  wagon,  under  the  circumstances,  was,  we  think,  a  legitimate  fln^ 
ing  ot  fact  from  the  evidence,  since,  while  there  is  no  question  tha 
the  collision  would  not  have  occurred  had  the  defendant's  driver  bee: 
given  the  right  of  way,  the  plaintiff's  servant  could  well  he  justifie 
in  his  assumption  that  his  signal  that  he  himself  intended  to  main 
tain  his  course  would  be  observed  and  acted  upon,  and,  so  far  as  wa 
apparent  to  him,  the  situation  was  not  one  calling  for  any  greate 
caution  upon  his  part,  such  as  might  have_  been  expected  were  it  aj 
parent  that  the  approaching  wagon  was  under  less  perfect  centre 
than  was  his  own. 

No  rale  of  law  required  that  both  the  wagons  shonld  be  bronght  ti 
a  stop.  One  or  the  other  was  entitled  to  the  right  of  passage,  and 
the  plaintiff's  driver  having  signified  his  intention  to  pass,  withon 
having  had  any  reason  to  believe  that  the  defendant's  driver  wonli 
dispute  the  right  of  way  thus  indicated,  he  was  not  chargeable  wit] 
negligence,  as  contributing  to  the  injury  which  was  then  brongh 
about,  solely  because  the  defendant's  servant  failed  to  exercise  th 
amount  of  care  which  was  reasonably  to  be  expected  from  him.  Th 
defendant's  driver  testified  that  no  signal  was  given,  and  that,  froi 
the  fact  that  the  plaintiff  turned  his  course  to  the  left,  he  assumec 
that  the  latter  intended  to  drive  into  Seventy-Sixth  street,  and  awa; 
from  him;  but  the  justice  was  quite  authorized  to  credit  the  teati 
mony  of  the  plaintiff's  servant  that  he  did  signal,  and  that  his  chang 
of  course  took  place  only  after  that  signal  was  obviously  disregarded 
and  when  the  certainty  of  a  collision  thus  became  apparent. 

The  fact  that  the  plaintiff,  who  was  sitting  beside  his  driver  at  th 
time,  thought  that  the  action  of  the  driver  in  swerving  to  the  left  wa 
for  the  purpose  of  avoiding  contact  with  a  child  upon  the  street,  doe 
not  affect  the  force  of  this  driver's  own  testimony  that  he  was  thei 
trying  to  avert  a  collision  with  the  defendant's  wagon,  although  it  i 
true,  as  the  appellant  contends,  that  the  servant's  testimony  ^es  nc 
contain  an  allusion  to  any  child's  presence.  It  is  not  to  be  assnme 
that  the  plaintiff  knew  what  was  passing  in  his  servant's  mind,  and  i 
is  entirely  probable  that,  while  such  servant's  attention  was  directe 
only  to  the  approaching  wagon,  the  plaintiff  himself  may  have  ha 
in  view  a  child  whose  position  upon  the  street  was  tendered  the  safe 
by  the  actual  change  of  course  which  took  place. 

The  question  is  raised  with  regard  to  the  measnre  or  evidence  of  th 
plaintiff's  damage,  and,  as  to  the  matter  of  responsibility  for  the  ace 
dent  itself,  the  conclusion  reached  by  the  justice  is  to  be  sustained. 

Jndgmoit  affirmed,  with  costs.     All  concur. 
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(22  Mlac.  Rep.  SCO.)    . 

MXIRPHY  V.  KNICKERBOCKER  ICE  CO. 

(Supreme  Court,  Appellate  Term.    January  21,  1898.) 

MoHKT  Paid  under  Mistake— Action  to  Recovbb. 

An  Ice  company  was  accustomed,  from  time  to  time,  to  weigh  the  wagons 
of  the  retail  dealers  who  bought  from  It,  and  use  the  results,  entered  on  a 
weigh  card.  In  estimating  tare  to  be  deducted  dally  from  the  gross  weight 
of  the  loaded  wagons.  Udd,  in  an  action  by  one  of  these  custoQiers  to  re- 
cover money  paid  under  an  alleged  mistake,  that  the  fact  that  the  weight 
of  his  wagon,  as  thus  obtained,  on  a  given  date,  was  30  pounds  more  than 
the  figures  procured  three  months  earlier,  and  acted  on  in  the  meantime, 
was  quite  consistent  with  the  accuracy  of  the  earlier  figures,  and  estab- 
lished no  ground  for  recovery. 

Appeal  from  Ninth  district  court. 

Action  by  Micliael  Murphy  against  the  Knickerbocker  Ice  Company. 
From  a  judgment  in  lavor  of  defendant,  plaintiff  appeals.     Aflarmed- 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 
Robt.  J.  Bobeson,  for  appellant. 
Charles  K.  Carpenter,  for  respondent. 

BISCHOFF,  J.  The  plaintiff,  a  retail  ice  dealer,  purchased  ice 
from  the  defendant  during  the  period  from  April  to  August,  1896; 
delivery  to  him  having  been  made,  each  day,  by  loading  his  wagon, 
which  was  then  weighed,  as  laden,  and  the  amount  of  the  purchase 
price  was  reached  by  deducting  from  this  total  weight  the  weight  of 
the  wagon.  The  claim  in  suit  was  based  upon  an  alleged  overpay- 
ment by  the  plaintiff,  daily,  during  this  time,  resulting  from  error  with 
regard  to  the  weight  of  this  wagon,  whereby,  it  was  contended,  he 
was  charged  for  about  400  pounds  more  ioe  than  he  received  upon 
each  delivery.  According  to  his  testimony,  the  defendant's  weigh- 
master  had  continuously  taken  the  weight  of  the  wagon  to  be  2,800 
ponnds,  whereas  it  actually  weighed  3,200  or  3,230  pounds;  but,  &om 
eyidence  given  in  behalf  of  the  defendant,  it  appeared  that  the  plain- 
tiff had  been  credited  throughout  with  tiie  weight  of  3,200  or  3,230 
pounds,  except  in  one  instance,  when  the  mistake  was  immediately 
corrected.  There  is  nothing  in  the  record  which  should  cause  us  to 
disapprove  the  justice's  acceptance  of  the  defendant's  evidence,  upon 
this  conflict  of  fact;  and  the  judgment,  so  far  as  it  concludes  upon 
the  alleged  discrepancy  of  400  pounds  should  not  be  disturbed.  In 
the  course  of  dealing  between  the  defendant  and  its  customers,  as 
existing  and  as  observed,  the  weights  of  the  customers'  respective 
wagons  were  read  by  the  weighmaster  from  a  card,  and  the  price  pay- 
able by  each  customer  upon  each  loading  of  his  wagon  was  fixed  and 
paid  accordingly.  The  wagons  were  actually  weighed  by  one  of  the 
defendant's  agents  from  time  to  time,  and  the  weights  were  placed 
upon  the  weighmaster's  card,  which  was  corrected,  if  a  reweighing 
called  for  correction;  and  t;^ese  weights,  as  appearing  on  the  card, 
were  used  as  the  basis  of  the  dealings  between  the  parties  upon  eacb 
occasion.  According  to  the  card,  the  weight  of  the  plaintiff's  wagon 
was  placed  at  3,200  pounds  during  the  period  between  April  1st  and 
June  29th,  but  on  the  last-named  date  it  was  reweighed  by  the  de- 
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fendant,  and  the  weight  fixed  at  3,230  ponnds,  from  which  fact  tt 
plaintiff  argues  that  he  should  have  been  at  leaat  awarded  judgmeii 
for  the  amount  of  a  daily  overpayment  for  30  pounds  of  ice  during  th 
time  when  the  wei^t  of  his  wagon  had  been  stated  at  3^200  pound 
We  think  it  waa  quite  proper  for  the  justice  to  find  against  this  coi 
tention,  upon  the  evidence.  It  waa  reasonably  to  be  inferred  that  tl 
defendant's  custom  of  reweighing  the  same  wagon  from  time  to  tim 
was  for  the  purpose  of  correcting  slight  differences  in  weight  whic 
might  be  brought  about  through  the  continued  use  of  the  wagon,  an 
thi'ough  the  actiou  of  the  elements;  and  it  was  quite  permissible  1 
the  justice  to  find  that  the  weight  of  3,200  was  correct  when  the  wage 
was  weighed.  The  parties  dealt  upon  the  basis  of  the  weights  aj 
pearing  on  the  card,  and  the  plaintiff  made  his  payments,  in  eac 
instance,  for  ice  actually  delivered  to  him  upon  that  basis,  withot 
insisting  that  his  wagon  be  reweighed.  Therefore  his  payment  ws 
to  be  viewed  as  made  in  substantial  compliance  with  his  part  of  tl 
transaction.  And  certainly  there  was  no  mutual  mistake,  since  tl 
defendant  claimed  throughout  that  the  sale  was  governed  by  tl 
weights  fixed  by  the  card ;  and  if  it  were  assumed  that  such  weighs 
were  exact,  as  a  matter  of  fact,  it  was  for  the  plaintiff  to  prove  tlu 
the  weight  of  3,200  pounds  was  incorrect  when  taken,  and  this  he  h£ 
not  done. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(22  Misc.  Rep.  358.) 

PBIST  V.  PRINCB  et  aL 

(Supreme  Court,  Appellate  Term.     January  21,  1898.) 

CoKTERsioN— Resale  of  Goods  BonoBT  on  Credit. 

Where  a  sale  of  goods  on  credit  Is  absolute,  and  free  from  fraud  or  t 
tent  to  defraud,  no  action  for  conversion  will  He  on  behalf  of  the  sell 
against  one  to  whom  the  buyer  Immediately  assigns  and  delivers  tl 
goods,  even  though  the  only  consideration  for  the  assignment  Is  an  existii 
Indebtedness. 

Appeal  from  First  district  court 

Action  by  Frederick  Feist  against  Frederick  A.  Prince  and  othe 
to  recover  for  the  cojQversion  of  personal  property.  Judgment  f 
defendants,  and  plaintiff  appeals.     Affirmed 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

S.  D.  Sewards,  for  appellant 
(Doffin  &  Smith,  for  respondents. 

BISCHOFF,  J.  The  plaintiff  sued  upon  an  assigned  claim  of  tl 
firm  of  S.  &  B.  Lederer,  manufacturers  of  jewelry,  for  the  alleged  co 
version  by  the  defendants  of  certain  articles  of  jewdry  sold  and  d 
livared  to  one  Horton,  through  whom  the  defendants  obtained  posse 
sion  of  such  goods  under  the  following  circumstances:  Horton,  wl 
was  engaged  in  the  jewelry  trade  and  a  regular  customer  of  the  Led« 
ers,  ordered  the  articles  in  suit  from  them  about  the  beginning  of  ti 
month  of  January,  1896,  and  on  the  22d  of  that  month  the  gow 
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were  shipped  from  the  Lederers'  factory  to  their  oflBce  in  this  city,  for 
ddivery  to  him,  onder  an  absolute  ssde  made  upon  his  own  credit. 
Actual  delivery  to  Horton  took  place  at  the  latter's  place  of  business, 
on  the  24th  day  of  January,  but  on  the  23d  he  had  executed  and  de- 
livered to  the  defendants  a  bill  of  sale  of  "all  and  singular  the  stock 
and  jewelry  and  merchandise  contained  in  and  belonging  to"  his 
jewelry  business.  Formal  transfer  of  the  business  occurred  on  the 
24th,  and  the  jewelry  in  question  was  left  by  Horton  in  the  defendants' 
cnstody,  together  with  the  other  stock  in  trade.  Horton  testified,  it 
is  true,  that  he  had  stated  to  the  defendant  Mooney  that  these  goods 
were  not  within  the  sale  to  the  defendants,  and  were  to  be  returned  to 
the  Lederers,  but  this  was  directly  contradicted  by  Mooney,  and  the 
fact  has  been  found  favorably  to  the  defendants  upon  the  testimony  of 
one  interested  witness  against  that  of  another.  Horton  had  a  direct 
interest  in  the  result,  represented  Vy  the  purchase  price  of  the  goods, 
for  which,  should  the  plaintiff  fail  to  recover,  he  remained  indebted  to 
the  Lederers,  and  his  testimony  was  not  entitled  to  the  greater  credit 
on  the  score  of  interest,  as  the  appellant  claims.  The  terms  of  the 
bill  of  sale  were  broad  enough  to  cover  goods  ordered  in  the  course 
of  the  jewelry  business,  and  of  which  delivery  was  to  be  expected,  and 
Horton  did  not  rescind  his  purchase  from  the  Lederers  by  any  overt 
act.  On  the  contrary,  his  act  of  leaving  the  goods  in  the  possession  of 
the  defendants,  instead  of  returning  them  to  the  sellers,  was  more 
consistent  with  his  oonflrmation  of  the  purchase,  and  the  justice  could 
well  draw  the  inference,  in  further  support  of  Mooney's  testimony,  that 
no  rescission  of  the  transaction  with  the  Lederers  had  taken  place. 
Thus  the  defendants'  possession,  as  against  the  Lederers,  was  lawful, 
and  conversion  was  not  to  be  predicated  upon  their  refusal  to  deliver 
np  the  goods,  which  had  come  rightfully  into  the  hands  of  Horton, 
their  vendor,  unless  the  Ijederers  were  entitled  to  disaffirm  the  sale 
to  Horton,  and  to  demand  the  goods  from  his  vendees.  It  is  quite  ap- 
parent that  the  sale  of  these  goods  to  Horton  by  the  Lederers  was  an 
absolute  one,  and  there  was  no  proof  of  any  fraud  in  inducing  that 
sale;  nor  was  there  direct  evidence  of  any' intent  to  defraud;  and 
if,  as  the  appellant  contfflids,  the  justice  might  have  inferred  a  fraudu- 
lent intent  upon  Horton's  part  from  the  fact  that  he  had  delivered  the 
goods  at  once  to  another  of  his  creditors,  the  inference  was  by  no 
means  irresistible,  and  the  justice  properly  refused  to  draw  it  from  the 
circnmstances,  if,  after  hearing  and  observing  the  witnesses,  he  was 
impressed,  as  we  must  assume  that  he  was,  with  the  fact  that  the 
transaction  between  Horton  and  the  defendants  was  actually  an  hon- 
est one.  Upon  the  facts  which  the  justice  has  found,  and  which  he 
was  well  authorized  to  find  from  the  evidence,  therefore,  the  Leder- 
ers had  no  right  of  demand  for  possession  from  Horton,  and  this  ac- 
tion for  conversion  against  these  defendants,  who  succeeded  to  his 
possession,  necessarily  failed.  While  Horton's  bill  of  sale  and  the 
transfer  of  his  business  to  the  defendants  were  made  only  in  discharge 
of  a  prior  indebtedness,  and  so  might  not  suffice  as  evidence  of  title, 
as  against  a  party  possessing  the  equities  of  a  defrauded  seller  of 
the  goods,  the  question  of  consideration  does  not  arise  here,  since  the 
sale  to  Horton  by  the  Lederers  was  not  fraudulent,  according  to  the 
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facts  aa  fonnd,  and  the  defendants'  possession  was,  with  regard  to  the 
Lederers'  rights,  fully  as  lawfnl  as  was  Horton's  possession,  and  such 
possession  could  not  be  disturbed.  Whether  or  not  these  article» 
actually  passed  to  the  defendants,  under  their  bill  of  sale  from  Horton, 
is,  however,  a  question  the  decision  of  which,  in  accordance  with  the 
respondents'  contention,  is  not  essential  to  tiie  affirmance  of  the  judg- 
ment r«jdered;  for,  if  the  original  purchase  by  Horton  was  neither 
rescinded  by  him  nor  resdndable  by  the  Lederers,  the  defendants'  right 
to  possession  could  be  questioned,  at  most,  by  Horton  only,  and  was 
not  open  to  dispute  either  by  the  Lederers  or  their  assignee,  the  ap- 
pellant.    Judgment  afSrmed,  with  costs.     All  concur. 


In  re  WHITTAIi, 
(Supreme  Court,  Appellate  Division,  First  D^artment.    Jannaiy  21,  1898.> 

APPBAL  rROM  SURROOATE — ReVIBW. 

Upon  appeal  from  an  order  of  the  snrro^te's  court  denying  an  applica- 
tion by  an  asslgrnee  of  a  legacy  to  compel  executors  to  pay  the  same,  tlie 
appellate  court  cannot  pass  on  the  question  of  the  surrogate's  power,  under 
Code  Glv.  Proc.  g  2722,  to  grant  such  relief  to  an  assignee,  unless  it  is  made 
to  appear  In  the  order  or  decree  that  the  denial  was  upon  the  ground  of 
want  of  power. 

Appeal  from  surrogate's  court 

In  the  matter  of  the  application  of  Matthew  J.  Whittal  to  compel 
payment  to  him  of  the  legacy  of  Ann  M.  Rice  contained  in  the  will  of 
Mary  A.  Edson,  deceas^.  The  application  was  made  under  Code 
CSv.  Proc.  §  2fJ22.  Prom  an  order  of  the  surrogate  refusing  the  same 
on  the  ground  that  the  proceedings  provided  for  could  not  be  main- 
tained by  another  assignee,  petitioner  appe.ils.     Affirmed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  BARRETT,  BUMSEY» 
PATTERSON,  and  O'BRIEN,  JJ,  • 

Everett  V.  Abbot,  for  appellant 
Philip  S.  Dean,  for  respondent. 

PER  CURL\.M.  It  does  not  apjwar  from  the  order  that  the  denial 
was  upon  the  ground  of  want  of  power.  If  we  are  to  decide  the 
questions  discussed  at  the  bar,  the  grounds  stated  in  the  opinion  of 
tlie  learned  surrogate  must,  in  some  form,  appear  in  his  order  or 
decree.  The  appellant  should  be  afforded  an  opportunity  of  haring^ 
those  grounds  embodied  in  an  order.  We  will  therefore  affirm  the 
present  order,  with  costs,  without  prejudice  to  a  renewal  of  the  appli- 
cation before  the  surrogate. 
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LEVY  et  aL  v.  TAZBBCK  et  aL 

(Supreme  C!ourt,  Appellate  Term.    December  27, 1887.) 

Appeal — Rbvibw — Sdfficienct  of  Evidence, 

While  a  purchaser  from  a  fraudulent  vendee,  who  surrenders  to  the  lat- 
ter, as  sole  consideration,  his  note  for  a  past  Indebtedness,  Is  a  purchaser 
for  value  as  against  the  original  vendor,  yet  If  the  only  testimony  of  such  a 
surrender  comes  from  the  purchaser  himself,  and  is  wholly  uncorroborated, 
the  finding  of  the  trial  court  In  favor  of  the  original  vendor  should  not  be 
disturbed  on  appeal. 

Appeal  from  Seventh  district  court. 

Action  by  Martin  D.  Levy  and  others  against  George  Yazbeck, 
George  Saba,  and  others.  From  a  judgment  in  favor  of  plaintiffs^ 
defendants  appeal.     Affirmed 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

S.  Vilas  Beckwith,  for  appellants. 
Samuel  J.  Levy,  for  respondents. 

BISCHOFF,  J.  A  sale  of  goods  by  the  plaintiffs  to  the  defendant 
Yazbeck,  induced  by  the  latter's  fraudulent  misrepresentations,  was 
disafiirmed  upon  discovery  of  the  fraud,  and  in  this  action,  brought  to 
recover  the  goods,  the  plaintiffs'  demand  of  possession  was  resisted 
by  the  defendant  Saba,  who  claimed  title  as  a  bona  fide  purchaser, 
under  a  bill  of  sale  from  Yazbeck.  Claiming  through  the  fraudulent 
vendee,  the  burden  of  proving  that  he  was  himself  a  purchaser  for 
value,  in  good  faith  and  without  notice,  was  upon  this  defendant 
Saba  (Stevens  v.  Brennan,  79  N.  Y.  254),  and  to  supjwrt  his  claim  he 
famished  no  evidence  other  than  his  own  testimony  as  to  the  trans- 
action with  Yazbeck,  this  being  the  testimony  of  an  interested  wit- 
ness, and  so  not  conclusive  upon  the  trial  court,  even  if  not  con- 
tradicted. Posthoff  V.  Schreiber,  47  Hun,  593.  According  to  Saba's 
story,  Yazbeck  was  indebted  to  him  on  August  7,  1897,  in  the  sum 
of  110,000,  this  being  practically  a  balance  due,  over  prior  payments, 
for  the  pm"chase  price  of  the  stock  and  good  will  of  the  business  there- 
tofore sold  by  Saba  to  Yazbeck,  in  the  conduct  of  which  business,  after 
this  sale,  Yazbeck  had  purchased  the  goods  in  suit.  Saba  held  the 
latter's  promissory  note  for  fl3,000,  representing  the  consideration, 
which  note  was  overdue  and  unpaid  on  August  7th ;  and  on  that  date 
Yazbeck  retransf  erred  the  whole  stock  of  the  business  to  him,  includ- 
ing the  plaintiffs'  goods,  receiving  back  his  note  for  the  part  indebted- 
ness. When  the  question  of  consideration  arises  upon  tiie  transfer  of 
negotiable  paper,  the  absolute  discharge  of  a  prior  indebtedness 
through  a  complete  extinguishment  of  the  original  demand,  if  satis- 
factorily proven,  may  suffice  to  render  the  creditor,  who  takes  a  note 
of  a  third  party,  a  holder  for  value  (Insurance  Co.  v.  Church,  81  N.  Y. 
218) ;  but  the  rules  applicable  to  such  a  transfer  do  not  operate  to  this 
extent  in  favor  of  a  party  who  seeks  to  uphold  his  own  purchase  from 
a  fraudulent  vendee  (Barnard  v.  Campbell,  68  N.  Y.  73).  As  was- 
said  in  the  case  last  cited: 
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"There  Is  no  good  reason  or  equity  In  placing  the  burden  of  a  fraudule 
■ale  upon  a  bona  fide  vendor,  rather  than  upon  a  bona  flde  purchaser  from  tl 
fraudulent  vendee,  unless  the  purchaser  has  parted  with  his  money,  or  son 
value,  upon  the  credit  of  possession  or  some  evidence  of  title  in  the  vend< 
received  from  the  original  owner,  and  by  means  of  which  he  has  induced  tJ 
purchaser  to  treat  with  him  as  owner." 

Sudi  a  purchaser,  however,  may  be  protected  if  he  has  relinquish! 
seme  security  held  by  him,  trusting  in  the  apparent  ownership  of  tl 
fraudulent  vendee  (Weaver  v.  Barden,  49  N.  Y.  286);  and  so  of  tl 
delivery  up  of  a  promissory  note  held  as  security  for  a  part  indebte 
ness,  whether  overdue  or  not  (Insurance  Co.  v.  Church,  supra).  T: 
<;ase  of  Paddon  v.  Taylor,  44  N.  Y.  371,  is  directly  in  point ;  and  it  w 
there  held  that  the  purchaser  from  the  fraudulent  vendee,  who  st 
Tendered  to  the  latter,  as  sole  consideration,  his  note  for  a  part  indel 
«duess,  was  a  purchaser  for  value  as  against  the  original  vendc 
and  that  any  question  as  to  maturity  of  the  note  was  immateris 
If  Saba's  story  were  credited,  therefore,  his  defense  would  have  be< 
suflBcient  in  law,  since  he  further  testified  to  his  ignorance  of  tl 
fraud;  but  his  account  of  the  transaction,  while  by  no  means  whol 
improbable,  is  in  no  way  substantiated  by  extraneous  circumstanc« 
It  stands  alone,  the  testimony  of  an  interested  witness,  and  no  si 
nificance  can  be  attached  to  the  plaintiff's  failure  to  contradict 
in  view  of  the  character  of  the  matter,  which  was  closely  person 
to  these  two  defendants.  Significance,  however,  does  certainly  i 
taeh  to  the  justice's  finding  upon  the  facts,  after  hearing  this  in( 
vidual's  testimony,  personally,  and  having  had  the  opportunit 
which  this  court  has  not,  of  observing  the  witness'  demeanor  whi 
upon  the  stand.  His  impressions  may  have  been  such  as  to  lei 
him  to  distrust  the  witness,  and  to  justify  his  rejection  of  the  sto 
that  Saba's  ownership  of  the  business  had  actually  been  transferr 
to  Yazbeck  at  any  time.  This  course  was  well  within  bis  pre 
ince,  and  would  necessarily  result  in  the  finding  that  this  defenda 
had  failed  to  sustain  the  burden  of  proving  that  a  consideratic 
other  than  colorable  merely,  existed  for  Yazbeck's  transfer  to  hi 
There  was  evidence,  also,  that  at  the  time  of  this  transfer  Saba  w 
removing  the  stock  with  suspicious  haste,  and  that  he  knew  of  Ys 
beck's  insolvent  condition.  Further,  it  appeared  that  he  had  i 
licited  orders  for  the  sale  of  a  quantity  of  this  stock  some  days  befc 
lie  obtained  the  bill  of  sale  from  Yazbeck,  and  his  explanation  of  tl 
may  readily  have  been  found  unsatisfactory  by  the  justice.  T 
rule  that  the  credibility  of  an  interested  witness  is  exclusively 
matter  for  the  trial  court  to  determine,  in  the  absence  of  corrobori 
ing  circumstances,  is  a  salutary  one,  and  calls  for  no  exception  in  t 
present  case.     Judgment  aflQrmed,  with  costs.     All  concur. 
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i22  Misc.  Bep.  356.) 

MBESOHBNDORF  v.  KOOH. 

(Bopreme  CJourt,  Appellate  Term,    January  21,  1898.) 

WBIOHT  or   EVIDKKCB. 

The  uncorroborated  testimony  of  an  mterested  party  Is  not  conduslTe 
upon  the  Justice  of  a  district  court  before  whom  the  action  is  tried,  without 
a  jury,  where,  though  not  expressly  contradicted.  It  Is  opposed  to  tiie  termd 
of  an  agreement  In  evidence  between  the  parties. 

Appeal  from  First  district  court. 

Action  by  Dietrich  Merschendorf  against  Paul  Koch  on  a  note. 
From  a  judgment  for  plaintiff,  defendant  appeals.    AflQrmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

W.  W.  Culver,  for  appellant. 
Leon  EJronfeld,  for  respondent. 

BISCHOFF,  J.  The  note  im  suit  was  given  to  the  plaintiflE  by  the 
defendant  in  return  for  the  delivery  to  him  of  certain  certificates 
which  expressed  the  fact  that  a  quantity  of  whisky  was  kept  by  the 
plaintiff,  on  storage,  to  the  defendant's  order,  the  whisky  to  be  de- 
livered upon  payment  by  the  holder  of  the  certificate  of  the  stated 
purchase  price  and  the  tax  imposed  by  the  government,  together 
with  certain  other  charges.  The  defendant  set  up  an  affirmative 
defense  of  an  alleged  oral  agreement,  contemporaneous  with  the  de- 
liverj  of  the  note,  whereby  the  maturity  of  the  obligation  was  de- 
ferred to  his  demand  for  possession  of  the  whisky,  and  it  was  claim- 
ed that  the  defendant  had  never  demanded  such  possession.  In  sup- 
port of  this  defense  the  defendant  alone  gave  testimony,  and  upon 
this  appeal  it  is  contended  that  the  justice  should  have  found  favor- 
ably to  the  defense  upon  this  evidence,  because  not  expressly  con- 
tradicted, or  that,  in  any  event,  judgment  should  have  been  rendered 
for  the  defendant  upon  the  ground  that  there  was  an  absence  of 
consideration  for  the  note.  The  presence  of  consideration  amply 
appears,  however,  from  the  fact  that  the  plaintiff  bound  himself  to 
keep  the  stated  quantity  of  whisky  ready  for  delivery  upon  the  de- 
fendant's demand,  and  it  is  reasonably  to  be  inferred  from  the  plain- 
tiffs  evidence  that  the  note  in  suit  was  given  to  secure  the  defend- 
ant's payment,  under  the  contract,  before  the  date  of  maturity. 
That  delivery  of  the  whisky  was  to  precede  the  payment  of  the 
price  was  a  proposition  opposed  to  the  terms  of  the  agreement,  as 
expressed  in  the  certificate,  and  the  only  evidence  that  such  was  the 
condition  of  payment  is  found  in  the  uncorroborated  testimony  of 
the  defendant  himself,  which  testimony,  if  otherwise  available,  be- 
ing that  of  an  interested  witness,  was  by  no  means  conclusive  upon 
the  justice  sitting  as  trior  of  the  fact.  Levy  v.  Yazbeck  (Sup.;  Dec. 
27,  1897)  49  N.  Y.  Supp.  283,  The  judgment  must  be  affirmed,  wW» 
costa    All  concur. 
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•<25  App.  Dlv.  222.) 

HIIiLABD  V.  GOSB. 

(Supreme  Gonrt,  Appellate  Dlrisloii,  First  Department    Janoory  21,  1888 

.1.  LiQCOR  Tax  Law— Certificate— Revocation. 

A  certmcate,  under  tbe  liquor  tax  law  (Laws  1896,  c.  112),  when  l88U( 
constitutes  a  contract  between  the  person  who  receives  it  and  the  sta 
by  which,  for  the  consideration  paid  by  tbe  owner,  the  state  has  granted 
him  an  absolute  right  to  traffic  in  liquors  for  one  year  from  the  1st  of  Mi 
of  which  he  can  only  be  deprived  for  some  violation  of  the  law,  so  long 
the  statute  remains  in  force. 
S.  Samb— Readjustment — Effect. 

Laws  1897,  c.  312,  J  6,  amending  section  11  of  the  liquor  tax  law,  a 
requiring  an  enumeration  of  Inhabitants,  and  resulting  readjustment 
.«xcise  taxes  in  certain  localities,  did  not  operate  to  affect  the  rights  of  t 
I  holders  of  certificates  duly  issued  at  any  time  prior  to  the  completion 
-such  enumeration. 

Appeal  from  special  term. 

In  the  matter  of  the  petition  of  George  Hillard,  special  depn 
■commissioner  of  excise,  from  an  order  enjoining  Annie  Giese  fro 
trafficking  in  liquors.  From  an  order  granting  the  injunction,  c 
fendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSE 
PATTERSON,  and  O'BRIEN,  JJ. 

Arthur  Purber,  for  appellant 
Alfred  R  Page,  for  respondent 

RUMSEY,  J.  The  respondent,  as  special  deputy  commissioner 
excise,  has  applied  to  this  court  upon  petition  and  aflBdavit  for  i 
order  restraining  the  appellant  from  traflQcking  in  liquors,  in  t 
annexed  district  of  the  city  of  New  York,  until  the  liquor  tax  : 
sessed  upon  her  premises  shall  have  been  paid,  and  a  liquor  tax  o 
tificate  obtained  in  pursuance  of  the  law.  A  certificate  was  issu 
to  her  in  due  form,  by  the  proper  authorities,  on  the  20th  of  Api 
1897,  authorizing  her  to  sell  liquor  for  one  year  from  the  let 
May,  1897.  It  is  conceded  that  this  certificate  was  valid  at  the  tii 
that  it  was  issued,  and  it  is  not  claimed  that  the  appellant  has 
any  way  violated  the  liquor  tax  law.  The  claim  is  that  by  reas 
of  the  provisions  of  the  amendments  to  that  law  which  took  eS^ 
on  the  day  on  which  the  certificate  was  issued  to  her,  and  which  1 
came  operative  five  or  six  days  afterwards,  a  certificate  which  tv 
valid  when  it  was  issued  has  ceased  to  be  valid,  and  for  that  reas 
the  commissioner  of  excise  is  entitled  to  an  injunction  to  restn 
her  from  continuing  to  sell  liquor  under  its  authority.  No  acti 
has  been  commenced,  but  this  is  a  special  proceeding  "begun  pi 
suant  to  section  29  of  the  law  (chapter  112,  Laws  1896)  providi 
that,  if  any  person  shall  unlawfully  traffic  in  liquor  without  obta 
ing  a  liquor  tax  certificate,  the  proper  person,  who  in  this  case 
the  special  deputy  commissioner,  may  present  a  verified  petition 
a  justice  of  the  supreme  court,  or  to  a  special  term  of  the  court,  1 
an  order  enjoining  such  person  from  trafScking  in  liquor;  and  t 
4:ourt  is  authorized,  if  it  is  satisfied  that  such  person  is  so  doii 
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to  issue  the  injnnctioii.  This  mode  of  procedure  is  established  by 
the  statute,  and  exists  only  by  its  authority;  and  all  the  power 
which  the  court  has  to  issue  an  injunction  in  this  special  proceed- 
ing, no  action  having  been  commenced,  is  derived  solely  from  it 
It  is  very  doubtful  whether  this  case  comes  within  the  statute,  be- 
«ao8e  the  claim  of  the  respondent  is  not  that  Mrs.  Giese  is  tralBcking 
in  liquor  without  obtaining  a  liquor  .tax  certificate,  but  that  the 
tax  certificate  which  she  has  obtained,  and  which  undoubtedly  was 
valid  when  it  was  issued,  has,  by  the  course  of  subsequent  legisla- 
tion, become  invalid. 

But  passing  that  point,  which  is  not  insisted  upon  by  the  appel- 
lant, it  is  necessary  to  consider  whether  in  fact  the  appellant  had  a 
valid  tax  certificate,  and  whether  that  certificate,  if  valid  when  it 
was  issued,  became  invalid  by  the  subsequent  course  of  legislation 
or  the  action  of  the  excise  department  of  the  state.  The  manner  of 
procedure  to  obtain  a  liquor  tax  certificate  is  especially  prescribed 
in  the  statute.  Every  person  who  desires  to  sell  liquor  must  apply 
to  the  proi)er  person,  in  a  form  prescribed  by  the  statute,  for  the 
issuance  of  such  certificate  to  him.  With  the  application  must  be 
given  a  bond,  in  a  form  also  prescribed  by  the  statute.  Laws  1896, 
c.  112,  §§  17,  18.  This  application  must  be  made  on  or  before  the 
Ist  day  of  May.  The  tax  is  due  and  payable  on  the  1st  day  of  May 
(section  12),  but  section  21  of  the  statute  makes  provision  for  cases 
in  which  the  tax  shall  have  been  paid  not  less  than  15  days  before 
the  time  fixed  for  the  expiration  of  the  former  tax  certificate;  from 
which  it  is  fairly  to  be  inferred  that  the  tax  may  be  paid  by  the 
person  making  the  application,  at  the  time  of  making  it,  and  the 
payment  need  not  necessarily  be  postponed  until  the  very  day  on 
which  it  is  due.  It  is  further  provided  bv  section  19  of  the  act 
that  after  the  application  and  the  bond  shall  have  been  found  to  be 
correct  in  form,  and  the  sureties  upon  the  bond  have  been  approved, 
then,  upon  payment  of  the  tax,  the  proper  officer  shall  at  once  pre- 
pare and  issue  a  legal  tax  certificate  in  the  form  provided  by  the  act. 
In  this  section  is  found  the  only  authority  to  issue  a  tax  certificate, 
and  it  is  to  be  noticed  that  it  can  be  issued  only  upon  payment  of 
the  tax  prescribed,  and  the  payment  is  a  condition  precedent;  so 
that  it  is  quite  clear  that  the  officer  upon  whom  is  devolved  the 
duty  of  issuing  the  certificate  can  only  issue  it  after  the  tax  has 
been  paid.  The  owner  of  the  certificate  cannot  be  deprived  of  it 
except  for  some  violation  of  the  law.  The  statute  provides  that, 
nnder  certain  circumstances,  this  certificate  may  be  surrendered, 
but  the  surrender  can  only  be  made  in  the  manner  and  at  the  time 
provided  by  section  25  of  the  liquor  tax  law,  and,  when  surrendered, 
the  oflBcer  receiving  it  is  authorized  to  repay  to  the  owner  the  prop- 
er proportion  of  the  amount  of  the  tax  for  the  unexpired  term  of 
the  certificate,  from  the  1st  of  the  month  succeeding  the  time  on 
which  the  surrender  is  tendered;  so  that,  under  no  circumstances, 
after  the  Ist  day  of  May  in  any  year,  could  the  certificate  be  sur- 
rendered, and  the  owner  receive  back  the  full  amount  paid,  but,  in 
any  case,  the  commissioner  is  required  to  retain  at  least  one-twelftn 
of  the  tax.    The  certificate,  when  it  has  been  issued,  constitutes  a 
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contract  between  the  person  who  received  it  and  the  state,  by  whid 
for  the  consideration  paid  by  the  owner,  the  state  has  granted  t 
him  an  absolute  right  to  traffic  in  liquors  for  one  year  from  the  li 
of  May  subsequent  to  the  date  on  which  the  certificate  is  grante 
and  of  which  he  can  only  be  deprived  for  some  violation  of  the  la^ 
so  long  as  the  statute  remains  in  force.  The  right  is  a  valuable  on 
It  is  property,  and  the  person  who  receives  it  has  the  same  right  1 
be  protected  in  this  property  as  in  any  other  for  which  he  has  pai 
a  valuable  consideration,  and  of  which  he  is  the  owner.  People 
Durante,  19  App.  Div.  292,  45  N.  Y.  Supp.  1073;  Niles  v.  Mathna 
20  App.  Div.  483,  47  N.  Y.  Supp.  3& 

It  appears  in  this  case  that  Mrs.  Giese  was  the  owner  of  premisi 
situated  in  that  district  of  the  city  of  New  York  which  was  annexe 
in  the  year  1895.  On  the  20th  of  April,  1897,  she  applied  in  prop< 
form  for  a  liquor  tax  certificate  to  entitle  her  to  traffic  in  liqnoi 
from  the  Ist  of  May  following.  The  tax  required  from  her  at  thi 
time  was  flOO.  This  sum  she  paid,  and  on  that  day  a  certifica 
in  due  form  was  issued  to  her.  There  is  no  doubt,  and  it  seems  1 
be  conceded,  that  the  certificate  then  issued  was  valid,  and,  in  tl 
absence  of  any  change  in  the  statute,  would  have  been  sufficient  1 
protect  her  in  the  lawful  conduct  of  the  business  for  the  year  da 
ing  which  it  was  in  force.  On  the  day  on  which  the  application  wj 
made  an  amendment  to  the  liquor  tax  law  became  a  law,  by  whit 
it  was  provided  that  if,  since  the  last  state  enumeration,  the  bourn 
aries  of  a  city  should  have  been  changed  by  the  addition  of  ten 
tory  not  in  the  same  jndicial  district,  such  annexed  territory  shoul 
not  be  deemed  a  part  of  the  city  for  the  purpose  of  determining  tl 
amount  of  excise  tax  therein,  but  the  inhabitants  of  that  territoi 
should  be  enumerated  for  the  purpose  of  determining  the  amount  i 
the  tax,  and,  when  the  enumeration  had  been  had,  the  tax  assess( 
therein  should  be  the  same  as  that  provided  for  in  other  places  «o 
taining  the  same  population.  Pursuant  to  that  amendment,  an  en 
meration  was  taken,  under  the  authority  of  the  commissioner  of  e 
cise,  which  was  completed  on  the  25th  day  of  April,  1897,  and 
was  determined  by  him  that  the  amount  of  tlie  tax  to  be  paid  I 
persons  in  the  annexed  district,  in  which  Mrs.  Giese  lived  and  d: 
business,  should  be  f.350,  instead  of  $100,  as  it  had  been.  No  n 
tice  seems  to  have  been  given  of  this  to  the  appellant  until  the  101 
day  of  May,  1897,  at  which  time  notice  was  sent  to  her  that  tl 
tax  assessed  apon  the  business  in  her  locality  had  been  increased  ^ 
1350,  and  she  was  required  either  to  pay  the  additional  |250,  or 
cease  doing  business  under  the  certificate  which  had  been  issued  i 
her.  It  is  quite  clear  that,  although  the  law  may  have  taken  effe 
on  the  20th  of  April,  it  could  not  become  operative  until  the  en 
meration  required  by  it  had  been  finished.  There  was  no  provisit 
in  the  statute  that  the  issuing  of  certificates  should  be  delayed  u 
til  that  had  been  done,  nor  was  there  any  requirement  that  it  Bhou! 
be  done  at  any  particular  time,  but  the  legislature  seem  to  have  be< 
willing  that,  until  the  enumeration  was  taken,  the  rate  to  be  pa 
for  certificates  should  continue  to  be  the  same  as  that  provided  fi 
by  the  act  before  it  was  amended.    Nor  was  there  anything  in  tl 
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act  requiring  that  when  it  did  become  operative  it  should  apply  to 
all  certificates  which  had  been  issued  before  the  enumeration  had 
been  talien,  but  it  seems  to  have  been  the  intention  of  the  legisla- 
ture that  no  change  should  take  effect  until  the  enumeration  had  been 
taken  by  the  commissioner,  because  it  is  provided  expressly  that  the 
tax  assessed  in  each  place  enumerated  shall  be  the  same  as  that  pro- 
vided for  the  other  places  containing  the  same  population.  This 
provision  necessarily  implies  that  there  can  be  no  increase  in  the 
amoant  of  the  tax  until  the  enumeration  has  actually  been  had. 
This  is  the  plain  construction  of  the  statute,  and  it  accords  with 
the  well-settled  rule  that,  so  far  as  vested  interests  are  concerned, 
every  statute  shall  be  deemed  to  be  prospective  in  its  operation,  ex- 
cept so  far  as  the  legislature,  within  the  limit  of  its  powers,  shall 
have  expressly  enacted  to  the  contrary.  Dash  v.  Van  Kleeck,  7 
Johns.  477.  The  certificate  issued  to  the  appellant,  which  was  valid 
when  she  received  it,  and  under  which  she  was  lawfully  trafficking 
in  liquor,  was  not  intended  to  be  made  invalid  by  an  act  which  sub- 
sequently took  effect.  There  was  no  way  in  which  this  certificate 
could  have  been  revoked  by  the  excise  commissioner.  The  appellant 
could  not  have  been  required  to  give  it  up  and  receive  the  money 
which  she  had  paid  for  it,  because  the  right  to  surrender  is  exclusive- 
ly given  by  the  statute  to  the  owner  of  the  certificate,  and  upon  that 
surrender  there  must  be  deducted  from  the  sum  paid  by  her  the  pro 
rata  amount  of  the  tax  until  the  1st  day  of  the  month  after  the  cer- 
tificate has  been  surrendered.  There  is  no  provision  anywhere  in 
the  statute  authorizing  the  commissioner  to  repay  to  any  holder  of 
a  certificate  the  full  amount  of  the  tax  which  he  has  paid,  and  re- 
ceive back  the  certificate.  Section  13  of  the  statute  prescribes  how 
he  shall  dispose  of  all  the  money  which  he  receives  in  payment  for 
the  certificates,  and  it  leaves  him  no  discretion  to  repay  that  money, 
and  no  authority  to  devote  it  to  any  other  purpose  than  that  pro- 
vided for  in  the  statute.  There  is  no  intention  on  the  part  of  the 
legislature  anywhere  in  the  act  or  in  the  amendments  to  give  to  the 
commissioner  of  excise,  or  to  those  persons  who  shall  perform  his 
duties,  any  right  or  authority  to  interfere  with  a  certificate  after  it 
shall  have  been  issued,  or  to  revoke  it,  or  to  receive  back  the  money 
which  has  been  paid  for  it.  This  certificate  being  valid  when  it  was 
issned,  there  is  no  provision  in  the  statute  for  taking  away  from  the 
holder  of  it  the  protection  which  the  statute  gave  her.  Under  it  she 
was  entitled  to  traffic  in  liquors  during  the  time  for  which  the  cer- 
tificate was  granted,  and,  in  the  absence  of  any  provision  by  the  1^- 
islatnre  authorizing  or  requiring  its  revocation,  her  right  was  com- 
plete and  perfect,  and  she  could  not  be  interfered  with.  For  these 
reasons  it  was  error  to  grant  this  injunction,  and  the  order  should  be 
reversed,  and  the  petition  for  an  injunction  dismissed.  As  this  is  a 
special  proceeding,  costs  as  of  an  action  should  be  granted  to  the 
appellant.  All  concur. 
49N.Y.S.-19 
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and  at  New  York  State  Reporter. 

(22  Misc.  Rep.  366.) 

BANDBUP  y.  SGHROEDEB. 

(Supreme  Court,  Appellate  Term.    January  17,  1888.) 

Rbal-Estatb  Agent— Rioht  to  CSohmissions. 

The  fact  that  an  owner  of  real  property,  who  has  employed  a  broker  to 
sell  the  same,  conveys  the  legal  title  to  a  third  party  for  the  secret  benefit 
of  a  real  purchaser,  whom  the  broker  claims  to  have  Introduced,  when  taken 
together  with  evidence  of  an  admission  by  the  owner  that  he  was  seeking 
to  defeat  the  broker's  claim  for  commissions,  gives  support  to  evidence  that 
the  broker  was  in  fact  the  procuring  cause  of  the  sale. 

Appeal  from  Tenth  district  court 

Action  by  Carl  E.  Randrup  against  Hrairietta  Schroeder.     From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOPF,  JJ. 

Samuel  Fleischmian,  for  appellant 
Ira  G.  Darrin,  for  respondent 

BISCHOFF,  J.  A  judgment  for  the  plaintiff  in  this  action  was 
reversed  by  this  court  upon  the  ground  that  there  was  not  sufficient 
proof  that  he  was  the  procuring  cause  of  the  sale  of  the  premises  in 
question,  No.  1982  Bathgate  avenue,  although  the  purchaser,  Wittiger, 
was  originally  introduc«J  by  him,  because  his  employment,  so  far  as 
then  appeared  from  his  own.  testimony,  was  limited  to  procuring  a 
purchaser  for  that  house  only  after  the  adjoining  houses,  owned  by 
the  defendant,  had  been  sold  (Randrup  v.  Schroeder,  21  Misc.  Rep.  52, 
46  N.  Y.  Supp.  943) ;  but  upon  the  new  trial  which  was  ordered  addi- 
tional evidence,  quite  sufficient  to  support  the  judgment  now  appealed 
from,  was  made  to  appear.  While,  when  plaintiff  was  first  employed 
as  broker,  the  defendant's  desire  was  that  a  purchaser  of  the  houses 
ether  than  No,  1982  should  be  procured  before  that  house  was  to  be 
sold,  it  now  appears  that  Schroeder,  the  defendant's  husband,  and 
exclusive  representative,  told  the  plaintiff,  after  the  introduction  of 
Wittiger,  that  if  any  one  of  the  houses  was  sold  to  that  individual 
commissions  would  be  paid  him  upon  such  sale.  Plaintiff,  before 
this,  had  exerted  his  influence  upon  Wittiger  with  respect  to  all  the 
houses,  and  there  was  to  be  implied  from  this  promise  by  the  defend- 
ant a  ratification  or  adoption  of  the  plaintiff's  acts  in  thus  endeavor- 
ing to  induce  a  sale  of  the  properties  in  an  order  other  than  the  order 
»f  disposal  originally  intended,  and  an  abandonment  of  the  limitation 
as  to  such  order,  if,  indeed,  in  view  of  this  evidence,  the  limitation  was 
meant  to  apply  to  the  scope  of  the  employment.  Furthermore,  Wet- 
terer,  the  nominal  purchaser  of  record  upon  the  transaction  which 
was  finally  concluded,  testified  to  an  admission  by  Schroeder  that 
Wittiger's  name  was  to  be  omitted  from  this  transaction,  as  recorded, 
in  order  that  payment  of  the  plaintiff's  commissions  might  be  thereby 
avoided.  Upon  the  first  trial  Wetterer's  testimony  went  only  to  a 
similar  admission  by  Wittiger,  but  the  explanation  of  this  omission, 
which  applies  also  to  other  defects  in  the  e\idence  passed  upon  when 
the  first  appeal  was  heard  by  this  court,  is  found  in  the  fact  that  the 
action,  as  against  this  defendant,  was  determined  solely  upon  the 
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teatimonj  taken  in  an  action  by  the  plaintiff  against  Wittiger  for 
commissions  alleged  to  have  become  due  from  the  latter  in  this  same 
transaction,  the  plaintiff  having  acted  openly  in  behalf  of  both  parties. 
By  stipulation,  that  testimony  alone  was  submitted  to  the  justice 
whoi  this  case  was  first  tried,  and  its  manifest  insufficiency,  which 
necessitated  our  reversal  of  the  judijment  then  rendered,  was  due  to 
the  fact  that  the  nature  of  the  requisite  proof  differed  in  the  particu- 
lar actions.  The  evidence  now  applied  was  thoroughly  credible, 
although  contradicted,  and  it  was  quite  proper  for  the  justice  below  to 
base  his  decision  upon  it,  if  he  saw  fit,  thereby  resolving  the  conflict 
of  fact  in  favor  of  the  plaintiff.  It  has  been  found  that  the  colorable 
sale  to  Wetterer  was  actually  a  sale  to  Wittiger,  and  this  was  a  cir- 
cumstance which,  taken  with  the  testimony  of  Schroeder's  admission, 
would  give  support  to  the  evidence  given  to  show  that  the  plaintiff 
was  recognized  as  the  procuring  cause  of  the  sale,  in  the  course  of  his 
employment,  and  established  the  fact  that  the  transaction  was  not 
completed  through  the  defendant's  own  efforts  In  good  faith,  but  that 
there  was  a  collusive  attempt  to  obtain  the  benefit  of  the  broker's 
services  without  making  the  agreed  compensation.  The  plaintiff's 
letter  to  Wittiger,  which,  upon  the  last  appeal,  appeared  to  disclose 
bad  faith  towards  the  defendant  upon  the  plaintiff's  part  (containing, 
as  it  did,  a  statement  that  the  writer  knew  of  Wittiger's  overvaluation 
of  the  lots  offered  in  exchange  for  the  defendant's  i»operty,  and  an 
intimation  that  the  defendant  would  not  be  informed  of  the  facts), 
was  satisfactorily  explained  upon  this  trial.  If  the  plaintiff  was 
responsible  for  the  sentiments  expressed  in  the  communication,  which 
was  written -and  forwarded,  without  his  perusal,  by  a  clerk  in  his 
«mploy,  it  appears  that  he  did  in  fact  act  honestly  towards  the  defend- 
ant in  the  matter,  since  the  latter  was  thoroughly  made  aware  of 
Wittiger's  overvaluation  of  his  property,  and  the  plaintiff  in  no  way 
attempted  to  deceive  her  or  her  agent,  but  discussed  the  situation 
fully  and  openly  with  the  latter.  Judgment  affirmed,  with  costs. 
All  concur. 


<25  App.  Dlv.  185.) 

DAUS  V.  NUSSBERGBR. 

(Sapreme  Court,  Appellate  Division,  First  Department    Jannary  21,  1896.) 

1.  Costs — Prosecotion  ai"  Poor  Person— Application. 

On  an  application  by  a  plaintiff,  suing  as  administratrix,  for  leave  to 
prosecute  aa  a  poor  person,  a  petition  alleging  her  individual  lack  of  means, 
but  containing  no  allegation  as  to  the  condition  of  the  estate,  furnishes  no 
jostiflcation  for  the  granting  of  the  order.     Code  Civ.  Froc.  §  459. 

9l  Baxb — Consent  op  Attornkt. 

In  all  cases  where  an  application  is  made  to  prosecute  as  a  poor  person, 
It  Is  the  better  practice  to  flie,  with  the  moving  papers,  the  consent  of  the 
attorney  assigned,  under  Code  Civ.  Proc.  i  460,  to  prosecute  without  com- 
pensation, and  also  to  have  a  provision  that  he  shall  act  without  comi>en- 
Bation  incorporated  in  the  order. 

Appeal  from  special  term. 

Action  by  Anna  Daus,  as  administratrix  of  Eugene  Fanchon,  de- 
ceased, against  Marc  Nussberger.  From  an  order  admitting  plain- 
tiff to  prosecute  as  a  poor  person,  defendant  appeals.    Reversed. 
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and  83  New  York  State  Reportar. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 
PATTERSON,  and  O'BRIEN,  JJ. 

F.  Barker,  for  appellant. 

L,  W.  Hamberger,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff,  as 
an  administratrix,  to  recover  damages  caused  by  the  death  of  her 
intestate,  alleged  to  have  been  due  to  the  negligence  of  the  defend- 
ant. The  plaintiff  moved  upon  her  own  petition,  setting  up  her  ap- 
pointment as  administratrix,  and,  among  other  things,  alleging  that 
she  was  a  married  woman,  and  was  not  worth  the  sum  of  flOO  be- 
sides her  wearing  apparel  and  the  subject-matter  of  this  action, 
and  that  she  had  no  means  whatever  to  defray  the  necessary  ex- 
penses in  the  prosecution  of  this  action.  There  was  no  allegation 
whatever  contained  in  the  petition  as  to  the  condition  of  the  estate 
of  which  she  was  administratrix.  It  is  clear  that  under  this  con- 
dition of  proof  there  was  no  evidence  before  the  court  which  jus- 
tified it  in  making  the  order  appealed  from. 

Furthermore,  there  was  nothing  in  the  order  assigning  any  coun- 
sel to  prosecute  the  action,  as  required  by  section  460  of  the  Code 
of  Civil  Procedure;  nor  was  there  any  provision  that  such  counsel 
should  act  therein  without  compensation,  as  is  also  required  by  the 
section.  In  all  cases  where  an  application  is  made  for  an  order  ad- 
mitting a  party  to  prosecute  as  a  poor  person,  it  would  seem  to  be 
the  better  practice  to  file  the  consent  of  the  attorney  assigned  to 
prosecute  without  compensation  with  the  moving  papers,  and  also 
to  have  a  provision  that  he  shall  act  without  compensation  incor- 
porated in  the  order. 

For  the  reasons  above  stated,  the  order  should  be  reversed,  with 
flO  costs  and  disbursements,  and  the  motion  denied,  with  {10  costs. 
All  concur. 


(24  App.  Dlv.  314.) 

FOX  et  al.  v.  FEE  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    December  18,  1897.> 

1.  Wii.i/— Benkpiciaribs. 

Where  testator  devises  land  to  a  son  for  life,  with  remainder  to  his 
children,  If  he  leaves  any;  if  not,  to  his  other  sons, — the  children  of  tlie 
other  sons  take  no  Interest  in  the  land  under  the  wiU. 

8.  EsTOPPEi, — Warranty  Deed. 

The  persons  to  whom  a  will  gave  a  conditional  remainder  In  land  having 
joined  In  a  warranty  deed  of  the  land  with  the  person  to  whom  the  will 
gave  a  life  estate  therein,  neither  they  nor  their  heirs  can  claim  tiUe  there- 
to under  the  will. 

S.  Partition — Parties. 

Failure  to  make  persons  having  liens  or  Interests  in  an  estate  partltloiied 
parties,  does  not  invalidate  the  Judgment  as  to  the  parties  to  the  actloD 
whose  Interests  are  adjudicated  therein. 

4.  Ihpants— Guardian  Ad  Litem— Judgment. 

Judgment  against  Infants  in  an  action  relative  to  real  estate  la  merely 
voidable  because  a  guardian  ad  litem  was  not  appointed. 
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5.  Akwulmko  Will— PARxres— ExBCtJTOBB. 

Testator's  executrix,  being  given  no  title  to  land  devised  by  the  will,  Is 
not  a  necessary  party  to  action  to  annul  tbe  will, 
ft  Partition — Partibs— AFTBB-Bonu  Pkhsoks. 

The  provision  of  2  Rev.  St.  p.  326,  §  55,  under  the  tlUe  of  "AcUona  In 
Partition,"  that,  "if  the  persons  entitled  to  any  such  estate"  be  unknown, 
the  court  shall  make  such  order  tor  the  protection  of  their  rights  as  if  they 
were  known  and  had  appeared,  has  no  application  to  unknown  or  after- 
born  persons  adjudged  to  have  no  Interests  in  the  lands. 

7.  Same— ViRTiTAL  Representation. 

Children  born  after  an  action  of  partition  of  land  devised,  who  can  have 
no  interest  In  the  land  except  through  their  father,  are  virtually  represented 
in  the  action  by  his  being  a  party  thereto. 

8.  Jddoment — Effect. 

Judgment  in  action  between  the  heirs  and  devisees  of  testator  to  declare 
his  last  will  void,  and  to  partition  the  land,  entered  by  consent  of  the  par- 
ties. Is  conclusive  against  another  will,  executed  a  year  before,  against  all 
the  parties.  Including  those  represented  by  guardian  nd  litem,  the  prior  will 
havhig  been  In  evidence,  and  the  Judgment  declaring  testator  devoid  of  tes- 
tamentary capacity  at  the  time  of  executing  the  last  will  and  at  all  times 
for  over  two  years  prior  thereto. 

Action  by  Morton  E.  Fox  and  others  against  James  Fee  and  an- 
otlier.  Verdict  was  directed  for  plaintiffs,  and  defendants  took  ex- 
ception thereto,  which  was  ordered  to  be  heard  in  the  first  instance 
in  the  appellate  division.    Exception  sustained. 

This  action  (ejectment)  was  begun  July  29,  1896,  the  plaintiffs  alleging  that 
th«y  are  the  owners  in  fee  and  entitled  to  the  possession  of  the  premises  de- 
scribed In  the  complaint.  The  defendants  answered  Jointly,  denying  each 
And  every  allegation  In  tbe  complaint,  except  the  allegation  that  defendants 
were  in  possession  of  the  premises,  and  they  allege  that  the  defendant  James 
Fee  is  the  owner  of  the  premises  in  fee,  and  that  defendant  John  Barton  is 
the  tenant  of  James  Fee.  At  the  close  of  the  evidence  the  court  directed  a 
verdict  In  favor  of  the  plaintiffs  for  the  possession  of  the  land,  to  which  direc- 
tion tbe  defendants  excepted,  and  the  court  ordered  that  their  exceptions  be 
beard  In  the  first  instance  by  this  court.  All  the  litigants  agree  that  Henry 
Fox  died  October  11,  1807,  seised  in  fee  of  three  houses  and  lots  in  the  city 
of  Rochester,  known  as  Nos.  14,  16,  and  18  Pleasant  street,  he  being  tbe  com- 
mon source  of  title.  The  lot  formerly  known  as  No.  18,  and  now  as  No.  19, 
is  the  land  described  In  the  complaint.  The  decedent  left  him  surviving  Henry 
C.  Fox,  George  M.  Fox,  and  Charles  M.  Fox,  sons,  his  only  heirs  and  next 
of  kin,  all  of  whom  were  then  of  full  age  except  Charles  M.  Fox,  who  became 
21  years  of  age  July  28,  1868.  He  left  a  widow,  Kliza  W.  Fox,  then  of  full 
age.  who  was  the  mother  of  said  heirs,  and  who  died  in  September,  1875.  The 
decedent  left  a  paper,  executed  April  15,  1867,  which  purported  to  be  his  last 
will  and  testament,  which  was  admitted  to  probate  by  the  surrogate  of  the 
oonnty  of  Monroe,  November  27,  1867,  and  recorded  In  Book  No.  13  of  Wills, 
at  page  240,  and  letters  testamentary  issued  thereon  to  Eliza  W.  Fox,  the 
executrix  nominated  in  said  will.  By  this  will  the  decedent  assumed  to  devise 
snd  bequeath  to  his  widow  the  use  of  his  entire  estate  during  her  life,  and 
after  her  death  tbe  real  estate  as  follows:  Lot  No.  14  Pleasant  street  to  his 
son  George  M.  Fox,  for  life,  and  the  remainder  to  his  children.  If  he  left  anj', 
bat.  If  none  survived  him,  the  remainder  to  the  testator's  sons  Henry  C.  Fox 
and  Charles  M.  Fox,  or  to  the  survivor  of  them.  Lot  No.  16  Pleasant  street 
to  his  son  Henry  C.  Fox  for  life,  and  the  remainder  to  his  children.  If  he  left 
any,  bnt,  if  none  survived  him,  the  remainder  to  the  testator's  sons  Charles  M. 
Fox  and  George  M.  Fox,  or  to  the  survivor  of  them.  Lot  No.  18  Pleasant 
street  to  his  son  Charles  M.  Fox  for  life,  and  the  remainder  to  his  children, 
if  he  left  any,  but.  If  none  survived  him,  the  remainder  to  the  testator's  sons 
Henry  C.  Fox  and  George  M.  Fox,  or  to  the  survivor  of  them.  May  14,  1860, 
Charles  M.  Fox,  the  father  of  the  plaintiffs  in  this  action,  began  an  action  in 
tbe  supreme  court  by  the  personal  service  of  a  summons  wherein  he  was 
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plaintiff,  and  Eliza  W.  Fox.  the  widow  of  Henry  Fox,  Qeorge  M.  Fox,  son 
Henry  Fox,  and  Henry  O.  Fox,  son  of  Henry  Fox,  and  Cornelia  P.  Fox.  1 
wife,  Maud  Fox  and  EfTe  Fox,  the  Infant  children  of  Henry  O.  and  Cornelia 
Fox,  were  defendants.  In  the  complaint  In  that  action,  verified  June  15,  18< 
It  is  alleged  that  Henry  Fox  died  seised  of  the  three  lots  hereinbefore  mt 
tloned,  leaving  a  widow  and  three  sons,  and  that  he  left  a  will,  which  was  pi 
bated  November  27,  1867.  It  was  further  alleged  that  the  devise  of  rt 
estate  was  void  because  the  testator  was  without  testamentary  capacity,  bei: 
of  unsound  mind,  and  incapable  of  devising  realty,  and  it  was  further  alleg 
that  the  three  sons  of  Henry  Fox  upon  his  death  each  became  seised  in  t 
of  an  undivided  third  of  his  realty,  subject  to  the  dower  right  of  their  moth( 
The  prayer  for  relief  demanded  a  Judgment  that  the  will  be  declared  vo' 
and  that  the  land  be  partitioned  among  the  heirs,  and  a  gross  sum  be  ps 
to  the  motlier  for  her  dower  right.  A  guardian  ad  litem  was  appointed  i 
the  infant  defendants,  who  served  the  usual  answer,  submitting  the  rigt 
and  Interests  of  the  infants  to  the  protection  of  the  court.  All  the  oth 
defendants  made  default.  A  reference  was  ordered  to  taise  proof  of  the  fa( 
and  repprt  to  the  court.  The  widow  of  Henry  Fox,  his  three  sons,  and  1 
attending  physician  testified  before  the  referee,  and  all  swore  to  facts  concl 
sively  showing  that  Henry  Fox  was  Incapable  of  making  a  will.  The  refer 
reported  that  "the  said  Henry  Fox  was,  at  the  time  of  tlie  making  and  exec 
tion  by  him  of  his  said  last  will  and  testament,  on  the  15th  day  of  April.  1S( 
of  unsound  mind,  and  was  entirely  devoid  of  all  testamentary  and  devlsli 
capacity,  and  had  been  of  such  unsound  mind  for  two  years  prior  thereto,  ai 
during  all  that  time  Incapable  of  making  a  will."  The  evidence  taken  by  t 
referee  is  annexed  to  his  report,  and  is  quite  sufficient  to  sustain  the  conci 
sion  reached  by  the  referee.  July  27,  1869,  a  Judgment  was  entered  in  the  t 
tion,  adjudging  that  the  last  will  and  testament  of  Henry  Fox,  "dated  the  15 
day  of  April  in  the  year  1867,  and  mentioned,  referred  to,  and  described 
the  said  complaint,  was  and  is  invalid,  inoperative,  and  void,  and  that  t 
said  Henry  Fox  was,  at  the  time  of  the  making  and  execution  thereof  by  hi: 
and  for  upwards  of  two  years  next  preceding  the  execution  thereof  had  bee 
eontlnuousl.v  without  any  lucid  interval,  of  unsound  mind,  and  was  during  i 
the  time  aforesaid  entirely  devoid  of  all  testamentary  and  devising  capacil 
and  Incapable,  by  reason  thereof,  of  making  a  valid  will  or  devise;  and  al 
that  by  reason  of  the  voidness  of  such  will  or  devise  that  the  interests  of  t 
several  and  respective  parties  to  this  action  are  as  ascertained,  stated,  and  s 
forth  in  the  said  report;  and  that  the  plaintiff,  Charles  M.  Fox,  and  the  i 
fendants  Henry  C.  Fox  and  George  M.  Fox  are  seised  of  and  entitled  to  t 
lands  described  in  the  said  complaint,  and  hereinafter  described,  and  of  t 
tenements  and  hereditaments  and  with  the  appurtenances,  as  tenants  in  coi 
mon  thereof  In  fee  simple,  subject  to  the  dower  Interests  therein  stated  In  su 
report."  It  was  further  adjudged  that  the  real  estate  was  incapable  of  actii 
partition,  and  that  It  should  be  sold,  and  a  gross  sum  paid  to  the  widow  t 
her  dower  Interest  therein,  and  the  remainder  distributed  among  the  thr 
sons.  October  8,  1870.  letters  of  administration  were  granted  by  the  sun 
gate  of  the  county  of  Monroe  to  Eliza  W.  Fox,  widow  of  Henry  Fox.  On  Jr 
27,  1869,— the  same  day  that  the  Judgment  was  entered,— Henry  C.  Fox.  Con 
lia  P.,  his  wife,  Oeorge  M.  Fox,  and  Charles  M.  Fox,  by  a  warranty  deed,  cc 
veyed  all  the  real  estate  left  by  Henry  Fox,  their  father,  and  described  In  t 
judgment,  to  Eliza  W.  Fox,  their  mother,  In  consideration  of  "one  dollar  a; 
other  good  and  valuable  consideration,"  which  deed  was  duly  recorded 
the  day  of  its  date.  August  1.  1871.  said  Eliza  W.  Fox  conveyed  lot  No. 
to  S.vrene  T.  Haseltine  in  consideration  of  ?10,000,  which  deed  was  duly  i 
corded  August  3,  1871.  January  28,  1SS2,  Syrene  T.  Haseltine  conveyed  ; 
No.  18  to  James  Fee.  In  consideration  of  ?8,250,  which  deed  was  duly  record 
January  28,  1882.     The  defendant  Jamos  Fee  claims  title  to  tlie  lot  under  t 

foregoing  chain  of  title.     October  19,  1871,  Charles  M.  Fox  and  Mary  E.  

intermarried,  and  three  children— the  plaintiffs  In  this  action— were  bom  ui 
them.  June  29,  1896,  Charles  M.  Fox  died  Intestate,  leaving  Mary  E.  Fi 
his  widow,  Morton  B.  Fox,  Stanley  II.  Vox.  both  of  full  age,  and  Mabel  ' 
Fox,  an  infant,  his  sole  heirs  and  ne.\'t  of  kin.  After  the  death  of  her  h^ 
band,  Mary  E.  Fox  found  In  a  trunk  a  paper  executed  December  27.  1S6G. 
Henry  Fox,  puniortlng  to  be  the  last  will  and  testament,  on  which  waa 
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dorsed:  "Canceled  this,  the  16th  day  of  AprU,  1867.  Henry  Fox."  It  will 
be  observed  that  this  Indorsement  bears  the  same  date  as  the  second  will,  which 
was  admitted  to  probate  November  27,  1867.  Under  advice  of  counsel,  she 
assumed  to  have  the  will  executed  December  27,  1866,  probated  July  22,  1896, 
by  the  surrogate's  court  of  the  county  of  Monroe.  By  this  alleged  will  the 
decedent  assumed  to  devise  his  real  estate  in  precisely  the  same  manner  aa 
he  assumed  to  devise  it  in  the  will  executed  April  15,  18C7.  The  will  of  De- 
cember 27, 1866,  was  introduced  In  evidence  In  the  action  in  the  supreme  court,  ■ 
—"the  first  will,  produced  and  proved  by  the  witness,  made  December  27, 
1866."     Under  both  wills  these  plaintiffs  claim  title  to  the  land  in  dispute. 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

John  Van  Voorhis,  for  plaintiffs. 
Theodore  Bacon,  for  defendants. 

FOLLETT,  J.  The  defendants  took  no  exceptions  to  the  rulings 
admitting  or  excluding  evidence  on  the  trial,  and  the  only  question 
before  this  court  arises  on  the  exception  taken  by  them  to  the  di- 
rection of  a  verdict  for  the  plaintiffs.  The  plaintiffs  claim  to  recov- 
er possession  of  this  lot  upon  the  ground  that  they  are  its  owners  in 
fee,  either  under  the  will  executed  April  15,  1867,  by  Henry  Fox, 
or  under  the  will  executed  by  him  December  27,  1866.  The  will  of 
-Ipril  15,  1867,  revoked  all  former  wills  made,  and,  if  it  is  valid, 
the  will  executed  December  27,  1866,  was  revoked,  and  is  invalid. 
It  is  an  elementary  rule  that  a  plaintiff  in  an  action  of  ejectment 
must  succeed,  if  at  all,  on  the  strength  of  his  own  title,  and  that  he 
can  never  succeed  because  of  some  weakness  in  the  title  of  his  ad- 
versary. Did  the  plaintiffs  acquire  title  to  the  lot  under  the  will  of 
April  15,  1867?  It  is  clear,  I  think,  that  by  force  of  the  judgment 
of  July  27,  1869,  declaring  the  testator  incompetent  to  devise  realty, 
the  plaintiffs  in  this  action  acquired  no  title  to  lot  Ko.  18  by  virtue 
of  that  will.  Under  the  statutes  of  this  state  the  decree  of  the  sur- 
rogate admitting  to  probate  the  will  of  Henry  Fox,  devising  land, 
was  not  conclusive  on  the  heirs  of  the  testator,  who  could  contest 
the  validity  of  the  devise  by  an  action  of  ejectment,  of  partition 
(section  2,  c.  238,  Laws  1853),  or  by  a  special  action  brought  to 
determine  the  validity  of  the  devise  (Iaws  1853,  c  238,  §  1;  Bowen 
V.  Sweeney,  89  Hun,  359,  35  N.  Y.  Supp.  400,  and  authorities  cited). 
In  the  action  in  the  supreme  court  which  resulted  in  the  judgment 
of  July  27,  1869,  the  widow,  the  heirs  of  the  testator,  and  all  of  his 
grandchildren,  who  were  the  only  persons  then  in  being  who  might 
by  any  possibility  take  under  the  will,  were  parties,  and  it  seems 
to  me  that  this  judgment  is  a  conclusive  bar  of  the  claim  of  these 
plaintiffs  under  that  will.  It  is  contended  in  behalf  of  the  plain- 
tiffs that  the  judgment  of  July  27,  1869,  is  void  as  against  these 
plaintiffs  upon  four  grounds:  (1)  Because  the  guardian  ad  litem  of 
the  infant  defendants  therein  was  not  appointed  by  the  supreme 
court,  as  required  by  section  2,  tit.  3,  c.  5,  pt.  3,  2  Rev.  St.,  but  by 
a  justice  of  the  supreme  court ;  (2)  because  it  does  not  appear  that 
the  guardian  ad  litem  gave  A  bond,  as  required  by  the  third  section 
of  said  title  of  the  Revised  Statutes  (2  Rev.  St.  p.  317,  §§  2,  3);  (3) 
because  Eliza  W.  Fox,  the  executrix  of  the  estate  of  Henry  Fox, 


Digitized  by 


Google 


296 


49  NEW  YORK  SUPPLBMKNT 
and  83  New  York  State  Reporter. 


(Sup.  ( 


was  not  a  party  to  the  action  in  her  representative  capacity;  > 
because  tbe  interests  of  the  after-born  grandchildren  were  not  p; 
tected  by  the  judgment  pursuant  to  the  Eevieed  Statutes  (2  K< 
St.  p.  326,  §  55).  These  objections  do  not  affect  the  validity  or  c( 
clusiveness  of  that  judgment.  By  both  wills  the  realty  is  devis 
by  three  independent  clauses.  One  clause  devises  lot  No.  14,  o 
clause  lot  No.  16,  and  another  clause  lot  No.  18.  The  infant  « 
fendants  in  the  supreme  court  action  were  the  children  of  Hen 
C.  Fox,  and  they  took  no  interest  in  lot  No.  18 — ^the  land  in  dispi 
— under  either  will  of  their  grandfather.  In  case  Charles  M.  F( 
the  devisee  of  lot  No.  18,  died  without  children,  the  remainder  w 
to  go  to  Henry  C.  Fox  and  George  M.  Fox,  or  to  the  survivor.  ] 
remainders  were  given  in  lot  No.  18  to  the  children  of  Henry 
or  George  M.  Fox.  Had  Charles  M.  Fox  died  without  childn 
Henry  C.  and  George  M.  Fox  would,  under  the  will,  have  taken  t 
remainder,  had  they  not  conveyed  the  land  by  a  warranty  deed ;  t 
their  children  would  have  .taken  nothing  by  force  of  the  will.  T 
remainders  of  the  children  of  the  testator  were  alienable,  and  t 
children  of  the  sons  of  the  testator  did  not  take  remainders  in  t 
devises  to  their  uncles.  By  the  warranty  deed  executed  July  i 
1869,  by  Henry  C.  Fox,  George  M.  Fox,  and  Charles  M.  Fox 
Eliza  W.  Fox,  the  grantors  are  estopped,  as  against  Eliza  W.  F 
and  her  grantees,  from  asserting  title  to  any  part  of  the  premist 
and,  in  case  either  grantor  dies  without  leaving  children,  the  ch 
dren  of  his  brothers  would  be  estopped  from  claiming  title  to  t 
lot  devised  to  the  deceased  uncle  dying  without  children.  4  Kei 
Comm.  98;  Rawle,  Cov.  c.  11;  1  Jones,  Real  Prop.  690  et  seq.,  aj 
cases  cited;  Gerard,  Real  Estate  (4th  Ed.)  530,  and  cases  cit( 
Consequently,  Maud  Fox  and  Effe  Fox,  the  infant  defendants  in  t 
action  under  consideration,  had  no  interest  in  lot  No.  18  under  t 
will  when  the  judgment  was  rendered,  nor  have  they  at  any  tii 
since  had  any  interest  therein,  nor  can  they  ever  have  an  intert 
therein  under  the  will  of  their  grandfather,  had  it  been  held  vali 
and,  by  the  events  which  have  happened,  Henry  O.  Fox,  their  fath 
and  George  M.  Fox,  their  uncle,  have  now  no  interest  in  lot  No.  ] 
and  never  can  have  an  interest  therein  under  the  will  of  their  fathi 
because  of  their  warranty  deed,  and  because  Charles  M.  Fox  di 
leaving  children.  The  mere  fact  that  persons  having  liens  or  : 
terests  in  an  estate  partitioned  are  not  parties  does  not  invalid? 
the  judgment  as  to  the  parties  to  the  action  whose  interests  wc 
adjudicated  therein,  and,  if  Maud  Fox  and  Effe  Fox  had  not  be 
made  parties  to  the  action,  the  judgment  would  nevertheless  ha 
been  binding  upon  those  who  were  parties  to  it.  Again,  a  judgme 
rendered  against  infants  in  an  action  relating  to  real  estate  is  r 
void,  but  voidable  only,  by  reason  of  the  fact  that  a  guardian 
litem  was  not  appointed.  Croghan  v.  Livingston,  17  N.  Y.  21 
Rogers  v.  McLean,  34  N.  Y.  536;  McMurray  v.  McMurray,  66  N. 
175;  Clemens  v.  Clemens,  60  Barb.  366,  affirmed  37  N.  Y.  59;  Bui 
ard  V.  Heydrick,  49  Barb.  62;  Preem.  Judgm.  (4th  Ed.)  §  151.  B 
these  reasons  it  is  quite  immaterial  whether  their  guardian  ad  lit< 
was  legally  appointed,  or  whether  he  gave  a  bond. 
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It  is  ansei'ted  in  behalf  of  the  plaintiffs  that  the  executrix  of  Hen- 
ry Pox  was  a  necessary  party  in  her  representative  capacity  to  the 
action  in  the  supreme  court,  and  McArthur  t.  Scott,  114  U.  S.  340, 
5  Sup.  Ct.  652,  is  cited  in  support  of  this  contention.  That  case 
arose  over  an  estate  consisting  of  lands  and  personal  property,  which 
the  testator  devised  to  his  executors  in  trust,  and  directed  that  the 
income  therefrom  be  paid  to  his  children  and  grandchildren  until 
the  youngest  grandchild,  should  he  live  to  be  21  years  of  age,  should 
arrive  at  that  age,  and  then  convey  the  remainder  to  his  grand- 
children in  equal  shares.  The  will  was  admitted  to  probate,  and 
afterwards  an  action  was  brought  by  one  of  the  children  against  the 
other  children  and  all  the  grandchildren  of  the  testator  to  annal 
the  probate,  and  set  aside  the  will,  and  a  decree  was  entered  annul- 
ling the  will  and  its  probate.  The  executors  were  not  made  parties 
to  the  action.  Grandchildren  were  afterwards  born,  and  they 
brought  an  action  to  recover  their  interests  in  the  estate  under  the 
will  of  their  grandfather,  and  it  was  held  that  the  executors  and 
trustees,  who  held  the  legal  title  of  the  estate,  and  were  charged 
with  the  duty  of  protecting  it,  were  necessary  parties,  and  that  the 
judgment  annulling  the  will  was  not,  for  this  reason,  binding  on  the 
after-bom  grandchildren.  The  decision  was  based  upon  the  ground 
that  the  title  to  the  entire  estate  vested  in  the  executors  as  trustees, 
and  that  their  title  could  not  be  devested  without  being  made  par- 
ties to  the  action.  This  case  is  so  explained  in  Miller  v.  Bailway 
Co.,  132  U.  S.  662-671,  10  Sup.  Ct.  206,  where  the  doctrine  of  virtual 
representation  is  expressly  sanctioned.  The  case  at  bar  is  quite 
different.  Under  neither  of  the  wills  of  Henry  Pox  did  his  executors 
take  any  interest  in  the  three  lots  speciflcall-^  devised  to  his  sons, 
nor  were  they  ever  given  power  to  sell  those  three  lots,  nor  was  the 
title  to  the  remaining  real  estate  of  the  testator,  if  he  had  any, 
devised  to  the  executors  under  either  will.  They  were  simply  given 
power  to  sell  the  real  estate,  if  he  had  any,  except  said  three  lots. 
The  executrix,  having  no  title  to  the  real  estate  involved  in  the  ac- 
tion, was  not  a  necessary  party  thereto. 

Is  the  judgment  void  because  it  did  not  protect  the  rights  of  the 
unborn  grandchildren  of  the  testator?  Section  55,  tit.  3,  c.  3,  pt. 
3,  2  Bev.  St.  (page  326),  provided: 

"Sec.  5.">.  If  the  persons  entitled  to  any  such  estate  in  dower,  by  the  courtesy 
or  by  life,  be  unknown,  the  court  shall  take  order  for  the  protection  of  the 
rifcbts  of  Biicb  persons,  In  the  same  manner,  as  far  as  may  be,  as  If  they  were 
known  and  had  appeared." 

The  provisions  of  this  section  were  incorporated  into  section  1572 
of  the  Code  of  Civil  Procedure,  and  the  title  of  the  Revised  Statutes 
relating  to  actions  in  partition  was  repealed  by  chapter  245  of  the 
Laws  of  1880.  This  provision  is  intended  for  the  protection  of  un- 
known owners  who  have  interests  in  the  lands  partitioned,  but  has 
no  application  to  unknown  or  after-born  persons  adjudged  to  have 
no  interests  in  the  lands  partitioned.  It  was  never  intended  that 
a  judgment  in  partition  should  provide  for  the  protection  of  un- 
known or  after-bom  persons  adjudged  to  have  no  interests  in  the 
lands  partitioned.    Under  the  Bevised  Statutes,  legal  titles  could  not 
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be  determined  in  an  action  of  partition,  though  equitable  titles  could 
be.  Legal  titles  could  be  determined  only  in  an  action  at  law,  and, 
whenever  it  appeared  in  an  action  of  partition  that  the  legal  title 
was  in  dispute,  the  action  was  dismissed,  or  further  proceedings  sus- 
pended until  the  determination  of  the  legal  title.  But  under  chap- 
ter 238  of  the  Laws  of  1853  the  legality  of  devises  of  land — the  legal 
title  of  persons  claiming  under  a  will— could  be  determined  in  an 
action  of  partition,  and  the  section  of  the  Revised  Statutes  above 
quoted  has  no  application  to  after-born  persons  who  are  adjudged  in 
an  action  brought  under  this  statute  not  to  have  any  interests  in  the 
lands  involved  in  the  action.  As  was  said  in  Kent  v.  Church  of 
St.  Michael,  136  N.  Y.  10,  32  N.  E.  704: 

"There  Is  no  occasion  for  the  court  to  make  provision  In  the  judgment  for 
the  persons  not  In  esse,  as  they,  by  the  adjudication  of  the  court,  never  could 
have  any  interest  In  the  lands."    Page  IS,  13a  N.  Y.,  and  page  706,  32  N.  E. 

Again,  the  plaintiffs  in  the  case  at  bar  were  not  born  when  the 
action  of  the  supreme  court  was  begun  and  terminated,  and  they 
were  virtually  represented  in  that  action  by  their  father,  who  was 
the  plaintiff  therein.  Nodine  v.  Greenfield,  7  Paige,  544 ;  Cheesman 
V.  Thorne,  1  Edw.  Ch.  629;  Kent  v.  Church  of  St.  Michael,  136  N. 
Y.  10,  32  N.  E.  704;  Townshend  v.  Frommer,  125  N.  Y.  446,  26  N. 
E.  805;  Tiffard  v.  Hort,  1  Schoales  &  L.  386,  407;  Miller  v.  Rail- 
way Co.,  132  U.  S.  662-671, 10  Sup.  Ct.  206;  Storv,  Eq.  PI.  (10th  Ed.) 
§  144  et  seq.;  1  Daniell,  Ch.  PI.  &  Prac.  (6th  Am.  Ed.)  228;  Mitf. 
&  T.  Eq.  PI.  24,  264;  Freem.  Judgm.  (4th  Ed.)  §  172.  In  case  the 
apparent  contingent  interests  (arising  under  a  will)  of  persons  born 
after  a  judgment  adjudicating  the  invalidity  of  the  will  cannot  be 
cut  off  by  the  doctrine  of  virtual  or  vicarious  representation,  a  will 
creating  such  contingent  interests  in  favor  of  unborn  children  could 
not  be  effectually  adjudicated  upon  until  all  of  the  persons  who  may 
have  future  contingent  interests  thereunder  shall  be  bom.  Such  a 
rule  would  tie  up  the  titles  to  real  estate  indefinitely,  and  would 
be  contrary  to  public  policy.  Williams  v.  Bankhead,  19  Wall.  563- 
571.  The  rule  here  declared  is  not  in  confiict  with  Monarque  v.  Mo- 
narque,  80  N.  Y.  320.  In  that  case — an  action  of  partition — the 
judgment  appealed  from  took  no  notice  of  the  rights  of  the  after- 
born  children,  and  it  was  held  that,  as  the  court  below  did  not  un- 
dertake to  pass  upon  or  protect  their  rights,  its  judgment  did  not 
bar  or  conclude  such  children.  The  power  of  the  supreme  court  is 
distinctly  recognized  to  decide  in  a  proper  action  whether  after-bom 
children  may  or  may  not  have  rights,  and,  in  case  they  have,  to  pro- 
tect them  by  its  judgment.  Had  it  been  alleged  in  that  action  that 
the  testator's  devise  was  invalid,  that  issue  might  have  been  deter- 
mined for  or  against  after-born  children,  not  because  they  were  par- 
ties, because  they  could  not  be  actual  parties,  but  upon  the  theory 
that  they  were  virtually  represented  by  the  parties  to  the  action. 
It  was  further  held  that  the  contingent  interests  of  after-born  chil- 
dren were  not  cut  off  by  the  judgment  in  Monarque  v.  Bequa,  53  How. 
Prac.  438,  which  was  an  action  to  construe  the  will,  on  the  ground 
that  the  facts  did  not  present  a  proper  case  for  the  construction  ol 
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the  will;  and  that,  though  the  adults  in  that  action  might,  by  their 
consent,  confer  jorisdiction  upon  the  court,  so  as  to  bind  themselves,, 
they  could  not,  by  consent,  confer  jurisdiction  over  after-bom  chil- 
dren, and  BO  conclude  them. 

Does  the  judgment  cut  down  the  will  executed  December  27, 1866?" 
It  will  be  conceded  that,  if  this  will  had  been  referred  to  in  the  com- 
plaint, and  alleged  to  have  been  invalid,  as  it  was  not,  the  judg- 
ment would  have  been  conclusive  upon  the  question  of  its  validity. 
Had  the  complaint  been  amended,  after  the  evidence  was  taken,  by 
adding  an  appropriate  allegation  that  this  will  was  invalid,  the 
judgment  would  have  been  conclusive.  The  widow  and  the  three- 
sons  of  Henry  Fox,  the  testator,  were  parties  to  that  action,  and 
were  of  full  a^.  The  plaintiff  Charles  M.  Fox  was  represented  by 
his  attorney  who  brought  the  action,  and  he  entered  the  judgment 
which  declares  that  his  father,  Henry  Fox,  was  incapable,  by  rea- 
son of  unsoundness  of  mind,  to  make  the  will  bearing  date  Apri( 
15,  1867,  and  that  "for  upwards  of  two  years  next  preceding  the 
execution  thereof  had  been,  continuously  without  any  lucid  interval,, 
of  unsound  mind,  and  was  during  all  the  time  aforesaid  utterly  de-. 
void  of  all  testamentary  and  devising  capacity  and  incapable  by 
reason  thereof  of  making  a  valid  will  or  devise,"-  and  that  the  real 
estate  of  which  he  died  seised  descended  to  his  three  sons,  subject 
to  the  right  of  dower  of  his  widow.  Charles  M.  Fox  estopped  him- 
self from  questioning  the  judgment  entered  on  his  own  motion.. 
The  guardian  ad  litem,  the  widow,  Eliza  W.  Fox,  George  M.  Fox, 
and  Henry  C.  Fox  signed  the  following  consent  indorsed  on  the  judg- 
ment: 

"We  consent  that  tbe  wltUn  decree  be  granted  and  entered  as  within,  format 
notice  of  motion  being  waived.     Dated  July  24,  1869. 

"Rlpson  &  Terry,  Plaintiffs'  Attorneys. 

"J.  A.  Eastman,  Attorney  for  Infant  Defendants. 

"Eliza  W.  Fox. 

"George  M.  Fox. 

"Henry  O.  Fox." 

"A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same,  in  person  or  by  attorney,  at  his  election,  unless  he 
has  been  judicially  declared  to  be  incompetent  to  manage  his  af- 
fairs." Code  Civ.  Proc.  §  55;  2  Rev.  St.  §  11,  p.  276.  The  guardian 
ad  litem  had  the  right  to  consent  to  an  amendment  to  the  complaint 
alleging  the  invalidity  of  the  will  under  consideration,  or  to  waive 
such  an  amendment;  and  the  other  defendants,  being  of  full  age, 
had  the  right  to  consent  to  or  waive  such  an  amendment  to  the  com- 
plaint, and  by  consenting  to  the  judgment  have  waived  an  amend- 
ment, and  have  consented  to  the  entry  of  a  judgment  striking  down 
the  will ;  and  all  persons  represented  by  or  claiming  under  them  are 
estopped  from  claiming  adversely  to  the  provisions  of  this  judg- 
ment In  this  connection  attention  may  again  be  called  to  the 
fact  that  this  will  wa^  introduced  in  evidence  in  the  action  in  the 
snpreme  court;  and  the  two  surviving  sons,  Henry  C.  and  George 
M.  Fox,  who  testified  on  the  trial  of  this  action  that  their  father  was 
entirely  capable  of  making  a  will,  testified  on  the  former  trial  to- 
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facts  and  circumstances  indicating  that  he  was  utterly  incapable  of 
making  a  will.  Charles  M.  Fox,  the  father  of  these  plaintifEs,  tes- 
tified on  the  trial  of  the  first  action  to  the  same  effect. 

I  am  of  the  opinion  that  the  plaintiffs  failed  to  establish  any  title 
to,  or  right  of  possession  of,  the  premises  in  dispute,  and  that  the 
learned  trial  judge  erred  in  directing  a  verdict  for  the  plaintifEs. 
This  conclusion  is  reached  without  considering  the  effect  of  section 
3,  tit.  5,  c.  1,  pt.  2,  Rev.  St.,  which  is  incorporated  into  section  2628 
of  the  Code  of  Civil  Procedure.  Nor  do  I  deem  it  necessary  to  con- 
sider the  contention  of  the  defendants  that  the  judgment  adjudging 
Henry  Fox's  incompetency  for  two  years  before  his  death  to  make  a 
will,  that  he  died  intestate,  and  that  his  realty  descended  to  his  sons, 
subject  to  the  dower  right  of  their  mother,  was  a  judgment  in  rem, 
declaring  the  status  of  Henry  Fox  and  of  his  realty,  and  so  conclu- 
sive against  all  the  world.  In  Ennis  v.  Smith,  14  How.  400,  it  was 
held  that  a  judgment  distributing  the  estate  of  a  decedent  among 
his  heirs  and  next  of  kin  was  a  judgment  in  rem,  and  evidence  of  the 
facts  adjudicated  against  all  the  world.  See  also,  Freem.  Jndgm. 
<4th  Ed.)  §  607. 

The  defendants'  exception  should  be  sustained,  the  verdict  set 
aside,  and  a  new  tinal  granted,  with  costs  to  them  to  abide  the  event 
All  concur. 


<22  Misc.  Rep.  351.) 

SZERLIP  v.  BAIER. 

(Supreme  Court,  Appellate  Term.     January  17,  1898.) 

Openino  Jcdoment— Ck)NDrriONs. 

Where  tlie  motion  of  a  defendant  to  set  aside  a  Judgment  taken  against 
htm  by  default  In  a  district  court,  on  the  ground  that  no  summons  had  been 
served  on  him,  has  been  duly  denied,  with  costs,  the  payment  of  such  costs 
should  be  Imposed  as  a  condition  to  the  granting  of  a  subsequent  motion 
to  open  the  Judgment  and  allow  defendant  to  defend  on  the  merits. 

Appeal  from  Fifth  district  court. 

Action  by  Frieda  Szerlip  against  Franz  Baier.  From  an  ordei 
opening  a  default,  plaintiff  appeals.    Modified. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ, 

A.  B.  Schleimer,  for  appellant. 
A.  H.  Berrick,  for  respondent 

McADAM,  J.  The  plaintiff  recovered  judgment  against  the  de 
fendant  by  default  in  the  Fifth  district  court  October  3,  1896.  The 
defendant  moved  to  set  the  judgment  aside  upon  the  ground  that  the 
summons  had  not  been  served  upon  him,  and  that  the  court,  in  con- 
sequence, had  no  jurisdiction.  The  justice  ordered  a  reference  as 
to  the  facts,  and  upon  the  coming  in  of  the  report  the  evidence  wae 
treated  as  the  depositions  of  the  witnesses,  and  after  argumnet  the 
justice  granted  the  motion,  and  vacated  the'  judgment,  with  costs. 
Upon  appeal  the  order  was  reversed,  with  costs.  21  Misc.  Rep.  331, 
47  N.  Y.  Supp,  133.  These  costs  were  taxed  by  the  clerk  October 
21,  1897,  at  173,  for  which  the  plaintiff  entered  judgment.    The  de 
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fendant  thereafter  moved  to  set  aside  the  taxation  and  judgment, 
and  by  an  order  entered  November  24,  1897,  the  motion  was  denied, 
with  |10  costs.  21  Misc.  Rep.  692,  47  N.  Y.  Supp.  1081.  After  the 
reversal  of  the  order  setting  aside  the  judgment  for  nonservice  of 
process,  the  defendant  moved  to  open  the  judgment  so  that  he  might 
be  permitted  to  come  in,  and  defend  on  the  merits.  The  motion  wa» 
granted  November  12,  1897,  on  payment  by  defandant  to  plaintiff  of 
|10  costs.  From  this  order  the  plaintiff  has  taken  the  present  ap- 
peal. 

Section  1.367  of  the  conBolidation  act,  applicable  to  district  courts 
(as  amended  by  Laws  1896,  c.  748),  provides  that  "the  court,  or  any 
justice  holding  the  same,  may  at  any  time,  upon  motion  made  uporf 
such  notice  as  the  justice  may  direct,  open  any  default,  and  set  aside, 
vacate  or  modify  any  judgment  entered  thereon,  and  set  the  cause 
down  for  pleading,  hearing  or  trial,  as  the  case  may  require,  upon 
such  terms  and  conditions  as  the  court  or  justice  may  deem  proper." 
Under  this  provision,  the  justice,  in  his  discretion,  had  power  to 
mal^e  the  order  appealed  from,  and  we  find  no  abuse  of  that  discre- 
tion except  in  reference  to  the  terms  imposed.  The  defendant  hav- 
ing previously  moved  to  set  aside  the  same  judgment,  and  by  his 
motion  put  the  plaintiff  to  an  expense  of  f73,  the  payment  of  thi» 
sum  ought  to  have  been  imposed  as  one  of  the  conditions  of  opening 
the  judgment.  The  order  appealed  from  will  therefore  be  modified 
by  directing  that  the  motion  to  open  the  judgment  be  granted,  and 
the  defendant  allowed  to  interpose  an  answer  on  the  merits,  on 
payment  by  the  defendant  to  plaintiff,  within  five  days  after  the 
service  of  the  order  to  be  entered  hereon,  of  $10  motion  costs  and 
the  |73  represented  by  the  judgment  of  October  21.  1897;  that  upon 
such  payment  a  trial  be  had  at  a  time  to  be  specified  in  the  order; 
that  said  judgment  stand  as  security;  and  that,  if  said  terms  are 
not  complied  with  within  the  time  specified,  the  said  motion  be  de- 
nied. The  payment  of  the  flO  costs  imposed  by  the  order  of  the 
appellate  term,  November  24,  1897.  is  not  made  a  condition  of  open- 
ing the  judgment,  for  the  reason  that  they  were  awarded  after  the 
order  appealed  from  was  made,  and  the  matter  could  not,  therefore, 
have  been  considered  by  the  justice  below  in  making  his  order. 

Ab  modified,  the  order  appealed  from  will  be  aflQrmed,  without 
costa    All  concur. 


(25  AK>.  DIv.  254.) 

WOODMAN  V.  KIDD. 

(Supreme  Court,  Appellate  Division,  First  Department.    January  21,  1808.) 

L  LiBBI/— EVIDKNOB  AT  TrIAI.— PrITIT.EOB. 

The  reading  in  evidence  at  a  trial  of  a  letter  relevant  and  material  to 
the  issues  pending  before  the  court  Is  privileged,  and  cannot  be  relied  on 
as  a  publication  thereof  In  a  subsequent  action  for  libel. 

9L  Juix'Mbmt— Res  Judicata. 

The  finding  of  the  court  In  the  prior  action  that  the  letter  was  relevant, 
material,  and  competent.  Is  a  binding  adjudication,  and  prevents  a  reopen^ 
ing  ot  the  question  In  a  subsequent  action  between  the  same  parties. 
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Appeal  from  trial  term. 

Action  hy  Nathaniel  H.  Woodman  against  George  W.  Kidd. 
From  a  judgment  diBmissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

The  action  was  brought  to  recover  damages  for  an  alleged  libel  contained  In 
a  letter  said  to  have  been  written  by  the  defendant.  The  complaint  alleged 
that  on  April  25,  1890,  the  libel  was  published  by  circulating  the  same  "In  the 
place  of  business  of  the  said  defendant,  as  well  as  In  the  place  of  business  of 
this  plaintiff."  In  support  of  this  allegation,  the  plaintiff,  upon  the  trial, 
proved  that  the  letter  containing  the  libel  was  Inclosed  in  an  envelope,  and 
left  upon  the  desk  of  the  plaintiff,  either  by  mall  or  messenger,  about  the  time 
stated  in  the  complaint;  that  the  defendant  at  the  time  the  letter  bears  date, 
"kept  a  typewriter,"  and  that  a  press  copy  of  the  letter  was  produced  before 
the  referee  on  the  trial  of  an  action  had  some  time  before,  In  which  Kldd  was 
plaintiff  and  Woodman  was  defendant,  and  that  Kldd's  counsel  read  the  let- 
ter at  that  time.  This  prior  action  resulted  in  a  judgment  in  favor  of  Kidd, 
And  it  does  not  appear  that  It  has  been  appealed  from.  The  ground  upon 
which  the  complaint  was  dismissed  was  failure  to  prove  publication  of  tbe 
.alleged  libel. 

Argued  before  VA2T  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Dennis  McMahon,  for  appellant 
Hamilton  Wallis,  for  respondent 

O'BRIEN,  J.  The  bnrden  was  upon  the  plaintiff  of  showing  not 
-only  that  the  defendant  was  the  author  of  the  letter  claimed  to  be 
libelous,  but  also  that  he  published  it,  or  caused  it  to  be  published. 
The  writing  of  the  letter  was  admitted  by  the  defendant,  and  upon 
the  subject  of  publication  there  was  no  evidence  from  which  the  jury 
would  have  been  justified  in  inferring  that  anybody  had  ever  seen 
the  letter  except  the  plaintiff  and  the  defendant.  It  is  true  that  a 
press  copy  of  the  letter  was  made,  and  that  the  defendant  had  a  type- 
"writer;  but  there  is  no  evidence  to  show  that  a  typewriter  operator 
had  anything  to  do  with  the  letter,  although  it  was  typewritten. 
The  only  evidence,  therefore,  as  bearing  upon  the  question  of  pub- 
lication, was  that  in  the  suit  of  Kidd  against  Woodman,  before  a 
referee,  Kidd's  counsel,  after  demanding  the  production  of  the  let- 
ter, which  was  refused,  produced  a  copy,  and  read  it  in  the  presence 
■of  the  referee  and  the  persons  attending  at  the  trial.  This,  the  plain- 
tiff insists,  was  a  publication;  the  argument  being  that,  though  the 
rule  must  be  recognized  that  matter  written  or  spoken  which  is  rele- 
vant and  material  to  an  issue  pending  before  a  court  or  referee  is 
privileged,  this  letter,  being  neither,  was  not  a  privileged  commu- 
nication. The  answer  to  this,  however,  is  that  it  was  claimed  by 
Kidd  to  be  material  and  relevant  and  competent,  and  was  so  held 
by  the  referee;  and,  such  ruling  having  been  made  in  a  case  be- 
tween the  same  parties  as  are  here  on  the  record,  the  ruling  is  a 
l>inding  adjudication.  It  will  be  seen,  therefore,  that  we  are  not  at 
liberty  to  adopt  the  argument  of  the  appellant  that  the  letter,  being 
improperly  admitted,  was  not  privileged. 

The  plaintiff  excepted  to  the  court's  refusal  to  allow  the  with- 
•drawal  of  a  juror,  or  to  amend  the  pleadings;  both  motions  being 
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directed  to  affording  the  plaintiff  an  opportnnity  of  removing  all 
question  as  to  the  right  to  rely  upon  what  happened  before  the  ref- 
eree in  the  prior  action  as  evidence  of  publication.  It  will  be  seen 
that  we  have  discussed  the  question  as  though  the  court  had  allowed 
the  amendment,  because  there  is  sufficient  evidence  to  present  the 
point  which  the  plaintiff  desired  to  make;  and,  having  reached  the 
-conclusion  that  with  such  amendment,  and  giving  the  plaintiff  the 
benefit  of  what  occurred  before  the  referee,  it  would  not  have  aided 
him,  he  was,  therefore,  not  injured  by  the  refusal  to  grant  his  mo- 
tion to  withdraw  a  juror  or  amend  the  pleadings. 

We  think,  therefore,  that  the  disposition  made  by  the  court  be- 
low was  right,  and  the  judgment  should  be  afQrmed,  with  costs.  All 
concur. 


<25  App.  Dlv.  105.) 

FLAHERTY  v.  GARY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Bepartment    January  21,  1898.) 

Securitt  roR  Costs. 

A  party  may  "reside  without  the  state,"  and  so  be  subject  to  Code  Civ. 
Proc.  I  3268,  relating  to  security  for  costs,  even  though  bis  domicile  Is  In 
this  state. 

Appeal  from  special  term,  New  York  county. 

Action  by  Bobert  Flaherty  against  Clarence  Gary  and  others.  Prom 
an  order  vacating  an  order  requiring  plaintiff  to  give  security  for  costs, 
defendants  api>eaL     Reversed. 

Argaed  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Willard  Parker  Butler,  for  appellants. 
Howard  P.  Okie,  for  respondent 

BARRETT,  J.  The  defendants,  upon  an  affidavit  which  was  prob- 
^ly  insufficient,  obtained  an  ex  parte  order  requiring  the  plaintiff  to 
£ive  security  for  costs,  upon  the  ground  that  he  was  a  nonresident 
Instead  of  moving  to  vacate  this  order  upon  the  papers  on  which  it  was 
granted,  he  made  a  motion  upon  affidavits  alleging  that  he  is  a  resi- 
dent. The  defendants  met  these  affidavits  by  further  proofs  in  sup- 
port of  their  allegation  of  nonresidence,  and  thus  the  question  of  reti- 
dence  or  nonresidence  is  to  l)e  determined  from  all  the  affidavits  con- 
tained in  the  record.  The  plaintiff  deposes  that  he  "resides  in  the 
city  and  county  of  New  York,  where  he  has  continually  resided  for 
seventeen  years  last  past"  This  is  but  the  statement  of  a  conclusion, 
unless  taken  to  mean  that  the  plaintiff  has  actually  lived  within  the 
city  for  that  period,  which,  as  he  was  repeatedly  absent,  was  obnously 
not  intended.  In  a  later  part  of  the  affidavit  is  a  declaration  that  the 
plaintiff  has  business  interests  wliich  "preclude  him  from  having  a 
domicile  in  any  other  place  tiian  in  this  city."  The  words  "domicile" 
and  "residence"  are  here  confused  in  the  mind  of  the  affiant.  He  evi- 
dently treats  "residence"  as  synonymous  with  "domicile,"  and  this 
-error  is  doubtless  the  keynote  to  his  position  throughout     It  throws  a 


Digitized  by 


Google 


304  49  NEW  YORK  SUPPLEMENT  (Sup.  C 

and  83  New  York  SUte  Reporter. 

clear  light  upon  hte  assertion  of  residence,  and,  in  view  of  the  res 
facts  as  to  his  business  life  and  doings,  it  plainly  indicates  tha 
"domicile,"  in  its  legal  sense,  and  not  "residence,"  is  what  he  speaks  o 
The  defendant's  afQdavits  show  quite  conclusively  that  at  some  time  i 
the  year  1896  Mr.  Flaherty  moved  from  this  city  to  Philadelphia,  i 
order  to  be  near  the  Philadelphia  office  of  the  Remington  &  Sherma 
Company,  which  had  just  employed  him,  and  that,  when  this  emplo; 
ment  there  ceased,  he  still  continued  to  reside  in  that  city.  The  n 
moval  to  Philadelphia,  coupled  with  the  intention  to  remain  there  pe 
manently  (that  is,  while  his  business  required  it),  made  plaintiff,  f< 
the  time  being,  a  resident  of  that  city,  although  his  domicile  at  tt 
same  time  may  have  been  here.  Frost  v.  Brisbin,  19  Wend.  11;  Auste 
v.  Crilly,  1.3  App.  Div.  247,  42  N.  Y.  Supp.  1097;  Bennett  v.  Watsoi 
21  App.  Div.  409,  47  N.  Y.  Supp.  569.  The  statements  in  plaintiff 
affidavit  as  to  his  employment  by  the  firm  of  Remington,  Sherman  . 
Co.,  his  absences  from  the  city  on  the  business  of  that  firm,  that  t 
lived  at  No.  309  West  Fourteenth  street,  "whenever  his  business  ei 
gagements  permitted  him  to  make  a  protracted  stay  In  the  city,"  an 
his  storage  of  trunks  and  property  in  this  house  during  his  absence 
call  for  no  special  consideration.  These  statements  cannot  outweig 
the  prominent  facts  upon  which  residence,  in  a  legal  sense,  dei)eiid 
They  are,  besides,  trifling  in  themselves,  and  are  more  than  balance 
by  the  facts  shown  in  the  plaintiff's  opposing  affidavits.  In  view  < 
the  clear  evidence  of  legal  nonresidence  furnished  by  the  defendant 
the  circumstance,  for  example,  that  dui-ing  his  absences  from  the  ci( 
the  plaintiff  left  certain  trunks  and  property  in  the  care  of  the  perse 
with  whom  he  lived  when  he  was  here,  is  of  no  importance.  So,  als 
as  to  the  plaintiff's  statement  that  "he  has  always  registered  as 
qualified  voter  in  said  [this]  city  whenever  circumstances  permitte 
him  so  to  do,  and  has  never  voted  or  performed  any  other  act  of  cit 
zenship  in  any  state  other  than  New  York."  This  statement  is  quii 
vague.  It  leaves  us  entirely  in  the  dark  as  to  when  circumstance 
permitted  him  to  register  here,  and,  indeed,  he  does  not  say  that  I 
ever  voted  here.  The  real  significance  of  the  statement  is  in  what 
fails  to  tell  us.  Without  commenting  further  upon  the  affidavits,  i 
attempting  a  minute  analysis  of  their  contents,  we  need  only  say  tha 
upon  their  careful  examination,  we  think  it  clear  that  the  piainti 
is  a  nonresident,  within  the  meaning  of  the  statute,  and  that  the  ord< 
requiring  him  to  give  security  was  proper. 

The  order  appealed  from  should  be  reversed,  and  the  order  requirii 
the  plaintiff  to  give  security  reinstated,  with  costs  and  disbursemen' 
of  the  appeal,  and  costs  upon  the  denial  of  the  plaintiff's  motion.  A 
concur. 
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(25  App.  DlT.  250.) 

COON  V.  FROMBNT  et  al. 
(Sapreme  Court,  Appellate  DItIbIod,  Flnt  Department    January  21,  1898.) 

L  Njioliqrnce— OBSTRucTiNa  Sidewalk— Complaint. 

In  an  action  for  damages  for  personal  injuries  sustained  by  falling  over 
a  bundle  of  wire  on  tbe  public  sidewalk  In  front  of  defendants*  premises, 
the  complaint  alleged  that  the  defendants  had  wrongfully  and  negligently 
"caused  or  permitted"  the  sidewalk  to  become  obstructed,  and  in  a  dan- 
gerous condition,  and  "caused  or  permitted"  a  quantity  of  wire  to  remain 
there,  etc.  Beld,  that  In  the  light  of  the  context  the  term  "permitted"  was 
not  used  merely  in  the  sense  of  "passively  suCTered,"  but  was  intended  to 
charge  the  defendants  with  afflrmative  action  in  creating  or  giving  per- 
mission to  continue  a  nuisance,  and  hence  that  the  complaint  was  not  de- 
murrable as  failing  to  state  facts  constituting  a  cause  of  action. 

i.  Tort  of  Agent— Liabilities. 

Where  a  complaint,  in  an  action  against  a  principal  and  his  agent,  charges 
the  creation  or  maintenance  of  a  nuisance,  not  only  tiie  principal  whose 
agent  did  the  act  complained  of,  but  also  the  agent,  for  his  own  wrongful 
act  la  that  regard,  Is  liable. 

Appeal  from  special  term. . 

Action  by  Euphmia  H.  Coon  against  Frank  L.  Proment  and  oth- 
ers. From  an  interlocutory  judgment  overruling  defendants'  de- 
murrer to  an  amended  complaint,  defendants  appeal.    Affirmed. 

The  demurrers  are  on  the  grotmd  that  the  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  is  one  for  damages  for 
personal  injuries  sustained  by  plalntifC  from  falling  over  a  bundle  of  wire  on 
the  street  sidewalk  In  front  of  the  defendants'  premises.  The  material  allega- 
tlMi  Is  that  "said  defendant  Prank  L.  Proment,  as  the  agent,  manager  or  em- 
ploye of  said  defendant  Lydla  B.  Proment,  did,  on  the  11th  day  of  May,  1897, 
and  for  a  long  time  prior  thereto  had,  wrongfully,  negligently,  and  carelessly 
caused  or  permitted  the  sidewalk  on  and  In  front  of  said  premises  on  Bank 
street  to  become  obstructed,  and  In  a  dangerous  condition;  that  he  wrongfully, 
negligently,  and  carelessly  caused  or  permitted  a  large  quantity  of  wire  to 
remain  on  and  above  said  sidewalk,  so  that  at  the  time  of  the  grievance  and 
Injury  to  plaintiff  hereinafter  mentioned,  on  May  11,  1897,  and  for  a  long  time 
prior  thereto,  said  sidewalk  and  premises  were  in  an  unsafe  and  dangerous 
condition,  to  the  knowledge  of  said  defendants." 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Robert  J.  Mahon,  for  appellants. 

John  C.  Kennedy,  for  respondent.  ', 

O'BRIEN,  J.  The  general  rule  that  pleadings  are  to  be  liberally 
congtrned,  and  that  they  are  not  obnoxious  to  demurrer  where  a 
cause  of  action  or  a  defense  can  be  proved  under  them,  it  is  claimed 
requires  that,  where  a  material  allegation  is  in  the  alternative,  it 
shall  be  taken  in  its  weaker  sense.  It  is  insisted  that  the  language 
in  the  complaint  that  the  defendants  "caused  or  permitted,"  etc., 
is  equivalent  merely  to  an  allegation  that  they  "permitted"  the  wire 
to  remain  upon  the  sidewalk.  It  is  true  that  the  sidewalk  is  undei^ 
the  control  of  the  city  authorities,  and  the  duty  devolves  upon  them 
to  remove  obstructions  therefrom;  and  the  fact  that  the  owner  or 
lessee  of  premises  abutting  on  the  sidewalk  has  not  removed  such 
obstructions  would  not  create  a  liability  against  such  owner  or  les- 
40  N.T.8.-20 
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gee.    City  of  Rochester  v.  Campbell,  123  N.  Y.  405,  25  N.  E.  937; 
Moore  t.  Gadsden,  87  N.  Y.  84.    In  the  latter  case  it  is  said: 

"If,  by  reason  of  obstruction  which  It  was  the  dnty  of  the  city  or  Its  officers 
t«  remove,  It  failed  to  do  Its  office,  the  defendant  cannot  be  made  liable." 

Liability  with  reference  to  obstructions  on  the  sidewalk  as  against 
the  owner  or  lessee  must  be  predicated  upon  some  duty  which  the 
person  sought  to  be  charged  owed  (Matthews  v.  De  Groff,  13  App. 
Div.  356,  43  N.  Y.  Supp.  237),  or  by  some  affirmative  act  which  re- 
sults in  the  creation  of  a  nuisance.  The  distinction  between  actions 
for  nuisance  and  those  for  negligence  is  clearly  pointed  out  in  Dick- 
inson V.  Mayor,  etc.,  92  N.  Y.  588,  in  the  following  language: 

"The  allegations  In  complaint  tend  to  establish  that  the  defendant  neglected 
to  perform  a  duty  by  not  removing  the  ice  and  snow  from  the  walk.  This  was 
not  an  averment  for  keeping,  m^ntalning,  and  suffering  a  nuisance,  but  merely 
for  negligence  In  not  removing  the  Ice  and  snow.  The  complaint  was  not  for 
a  positive  wrong  committed  by  the  defendant,  but  for  an  Injury  sustained  by 
reason  of  defendant's  negligence.  The  authorities  establish  a  distinction  be- 
tween an  action  for  wrong  and  an  action  for  negligence." 

See,  also,  McConnell  v.  Bostelmann,  72  Hun,  238,  25  N.  Y.  Sapp. 
390,  where  the  cases  are  collated  and  discussed. 

There  might,  therefore,  be  some  strength  in  the  defendants'  con- 
tention if  the  view  that  the  word  "permit"  means  simply  that  the 
defendants  snifered  or  allowed  the  wire  to  remain  on  the  sidewalk 
were  to  prevail.  While  it  is  true  that  the  verb  "to  permit"  is,  in 
•ne  sense,  synonymous  with  "to  suffer,"  "to  allow,"  or  "to  let,"  it 
also  is  equivalent  to  "to  give  leave,"  "to  license,"  "to  warrant  in 
writing,"  "to  grant,"  "to  empower,"  "to  authorize,"  "to  sanction"; 
and  in  reading  the  allegations  of  the  complaint  as  a  whole,  it  will 
be  seen  that  what  the  plaintiff  charges  the  defendants  with  is  the 
creation  or  the  giving  permission  to  continue  a  nuisance.  That  this 
latter  is  the  meaning  which  the  plaintiff  intended  to  give  to  the 
word  "permit"  is  evident  from  the  language  preceding, — ^i.  e.  that 
the  defendants  "caused," — which  is  indicative  of  an  intention  to 
charge  the  defendants  with  some  affirmative  action  in  having  either 
placol  the  wire  on  the  sidewalk  or  given  permission  to  have  it  so 
placed;  and  it  would  be  giving  too  narrow  and  technical  a  mean- 
ing, and  would  abrogate  the  rules  in  reference  to  construing  plead- 
ings liberally  in  order  to  support  them,  were  we  to  hold  that  by  the 
use  of  the  word  "permit"  the  plaintiff  intended  only  to  charge  the 
defendants  with  suffering  an  obstruction  which  was  placed  by  some- 
body else  to  remain  on  the  sidewalk. 

With  respect  to  the  separate  demurrer  of  the  agent,  upon  the  view 
which  we  take  that  the  complaint  charges  the  creation  or  mainte- 
nance of  a  nuisance,  not  only  the  principal  whose  agent  did  the  act 
complained  of,  but  also  the  agent,  for  his  own  wrongful  act  in  that 
regard,  would  be  liable. 

We  think  therefore  that  the  demurrers  were  properly  overruled, 
and  the  judgment  appealed  from  should  be  affirmed,  with  costs,  with 
leave  to  withdraw  demurrers  and  answer  over  on  payment  of  costs. 
All  concur. 
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<25  App.  DlT.  218.) 

HERGEBT  t.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  Appellate  Division,  First  Department    January  21,  1898.) 

L  Btrbbt  Railboadb— Right  of  Way  of  Cab. 

The  car  of  a  surface-railway  company,  In  approaching  a  cross  street, 
has  no  right  of  way  superior  to  that  of  the  driver  of  a  wagon  who  Is  there 
about  to  cross  the  car  tracks,  and.  If  they  are  likely  to  meet,  the  right  of 
each  must  be  exercised  with  due  regard  to  that  of  the  other,  the  duty  of 
each  being  the  same  as  would  be  Imposed  upon  the  drivers  of  any  other  two 
vehicles  In  the  same  situation. 

&  Damages— Plbadimo—Pbrsomal  Injuries. 

In  an  action  to  recover  damages  from  defendant's  negligence,  the  com- 
plaint, after  alleging  a  collision  between  plaintiff's  wagon  and  defendant's 
car,  set  forth  particularly  all  the  injuries  received,  but  said  nothing  about 
resulting  deafness,  or  any  Injury  to  plaintiff's  ear.  It  also  contained  the 
clause,  "and  otherwise  very  seriously  Injuring  and  shocking  his  system," 
and  alleged  that  the  injuries,  "as  aforesaid,  are  of  a  permanent  and  last- 
ing character,  and  that  he  may  never  be  able  to  use  his  left  arm  and 
shoulder,"  etc.  Beld,  that  these  allegations,  relating  specifically  to  other 
matters,  did  not  warrant  the  admission  of  evidence  of  plaintiff's  loss  of 
hearing,  which  was  in  the  nature  of  speciai  damage. 

Appeal  from  trial  term. 

Action  by  Frederick  Herg6rt  against  the  Union  Railway  Company 
of  New  York  Gity.  From  a  judgment  entered  on  a  verdict  and  from 
an  order  denying  a  new  trial,  defendant  appeals.    Reversed, 

Argued  before  VAN  BRUNT,  P.  J,,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Nathan  Ottinger,  for  appellant. 
Ernest  M.  Welch,  for  respondent 

BUMSEY,  J.  The  action  is  brought  to  recover  damages  for  inju- 
ries which  the  plaintifC  alleges  he  sustained  on  account  of  the  neg- 
ligence of  the  defendant.  The  road  of  the  defendant  is  Jocated  upon 
Third  avenue.  It  was  made  to  appear  that  on  the  3d  of  July,  1894, 
at  about  half  past  6  o'clock  in  the  morning,  the  defendant  was  about 
to  cross  Third  avenue  at  169th  street  As  he  approached  the  up- 
town track  of  the  defendant's  road,  he  looked  to  see  if  it  was  safe 
for  him  to  cross,  and  seeing,  about  150  or  175  feet  away,  a  car  of 
the  defendant's  coming  towards  him  from  downtown,  he  proceeded 
to  go  across  the  track.  He  was  driving  a  nair  of  horses  attached  to 
a  beer  wagon,  and  in  going  across  the  track  he  went  slowly,  and  did 
not  attempt  to  hasten  the  speed  of  his  horses,  but  kept  upon  a  walk. 
There  was  nothing  to  prevent  the  motorman  from  seeing  the  plain- 
tiff on  his  wagon  as  he  crossed  the  track,  and  the  jury  might  have 
found  from  the  evidence  that  the  motorman  made  no  effort  to  stop 
the  car  or  to  check  its  speed  until  he  came  so  close  to  the  plaintifPs 
wagon,  which  was  still  upon  the  track  of  the  road,  that  he  was  ut- 
terly unable  to  do  so,  and  the  car  crashed  into  the  wagon,  the  shock 
throwing  the  plaintiff  from  his  seat,  and  causing  him  serious  inju- 
ries. For  these  injuries  he  recovered  the  judgment  which  is  ap- 
I>ealed  from  here. 
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It  is  claimed  by  the  appellant  that  there  was  no  negligence  on  the 
part  of  the  defendant,  and  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  if  not  in  attempting  to  cross  the  track  in  front  of 
the  approaching  car,  at  least  in  attempting  to  cross  without  urging 
his  horses  to  greater  speed  than  that  at  which  they  were  pursuing 
their  way  at  the  time  when  he  came  in  sight  of  the  car.  In  both  of 
these  claims  we  think  the  defendant  is  mistaken.  The  plaintiff  was 
crossing  the  track  of  the  railway  company,  and  not  going  along  the 
street  upon  it,  and,  under  such  circumstances,  the  railway  company 
had  no  superior  right  to  that  of  the  plaintiff.  His  right  to  cross  the 
track  was  precisely  the  same  as  the  right  to  the  defendant  to  drive 
its  car  along  the  track  on  Third  avenue.  If  they  were  likely  to 
meet,  the  same  duty  was  imposed  upon  them  with  reference  to  each 
other  as  would  be  imposed  upon  the  drivers  of  any  other  two  vehi- 
cles in  the  same  situation.  The  right  of  each  must  be  exercised 
with  due  regard  to  that  of  the  other,  and  in  a  reasonable  and  care- 
ful manner,  so  as  not  to  interfere  with  that  right  If,  when  the 
plaintiff  approached  the  track,  he  was  near  enough  so  that  it  was 
likely  that  he  would  be  able  to  cross  without  interfering  with  the 
street  car  which  was  approaching,  he  was  at  liberty  to  do  so,  pre- 
cisely as  he  might  have  done  had  the  street  car  been  another  truck, 
and  whether  he  used  reasonable  care  in  attempting.to  cross,  under 
the  circumstances,  was  a  question  of  fact  to  be  submitted  to  the 
jury.  So  with  regard  to  the  defendant's  motorman.  If  the  plain- 
tiff in  crossing  the  track  obtained  the  right  of  way,  so  that  it  was 
necessary  to  check  the  speed  of  the  car  to  prevent  it  crashing  into 
the  truck,  it  was  the  duty  of  the  motorman  to  use  reasonable  care 
to  moderate  the  speed  of  his  car  to  avoid  a  collision.  Under  the 
circumstances  disclosed  in  this  case,  it  was  quite  clear  that  the  find- 
ing of  the  jury  that  the  defendant  was  guilty  of  negligence  was  am- 
ply sustained  by  the  evidence.  O'Neil  v.  Bailroad  Co.,  129  N.  Y. 
125,  29  N.  E.  84;  Buhrens  v.  Railroad  Co.,  53  Hun,  571,  6  N.  Y. 
Snpp.  224.  The  case  was  properly  submitted  to  the  jury,  and  their 
vercUct  was  amply  sustained  by  the  evidence. 

In  the  course  of  the  trial,  however,  the  plaintiff  was  asked  the 
following  question,  "What  is  the  condition  of  your  hearing  at  the 
present  time?"  It  was  objected  to  upon  the  ground  that  there  was 
no  allegation  concerning  it- in  the  complaint;  that  it  was  in  the 
nature  of  special  damage,  and  was  not  pleaded.  The  objection  was 
overruled,  and  the  defendant  excepted,  and  the  plaintiff  answered 
that  he  had  entirely  lost  his  hearing  in  one  ear.  It  is  insisted  by 
the  defendant  that  this  evidence  was  inadmissible,  and  it  is  quite 
clear  that,  if  it  was  not  properly  admitted,  it  was  of  such  a  nature 
that  it  might  well  be  said  to  do  great  harm  to  the  defendant,  be- 
cause the  proof  brought  out  in  response  to  the  question  tended  to 
establish  that  the  plaintiff  had  received  a  very  serious  injury,  upon 
which  the  jury  might  well  have  based  a  considerable  amount  of 
their  award  of  damages.  There  can  be  no  doubt  that  the  deafness 
which,  in  response  to  this  question,  was  shown  to  have  been  the  re- 
sult of  this  accident,  was  in  the  nature  of  special  damage.  Although 
a  natural,  it  was  not  a  necessary,  result  of  the  act  complained  of  by 
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the  defendant  or  of  the  injury  received,  and  it  was  not  implied  by 
tlie  law.    Stevens  v.  Rodger,  "25  Hun,  54.    Consequently  it  should 
have  been  pleaded,  and,  the  objection  that  it  was  not  pleaded  hav- 
ing been  taken,  it  was  error  to  admit  it,  unless  the  pleading  was 
broad  enough  to  permit  that  proof  to  be  given.    The  complaint,  aft- 
er alleging  the  collision  by  which  the  plaintiff  was  thrown  to  the 
pavement,  states  particularly  all  the  injuries  which  he  received,  but 
nothing  is  said  about  deafness  or  any  injury  to  his  ear.    That  para- 
graph of  the  complaint,  however,  closes,  alter  mentioning  a'  large 
number  of  other  injuries,  with  these  words:    "And  otherwise  very 
severely  injuring  and  shocking  his  system."    Subsequently  in  the 
complaint  there  is  an  allegation  that  the  injuries  sustained  by  the 
plaintiff,  "as  aforesaid,  are  of  a  permanent  and  lasting  character, 
and  that  he  may  never  be  able  to  use  his  left  arm  and  shoulder  with 
the  same  efficiency  as  before  he  was  injured."    There  is  no  doubt 
that  these  allegations  in  the  complaint  are  sufficient  to  warrant  the 
plaintiff  in  making  proof  of  permanent  injury  which  he  received; 
but  the  proof  to  be  made  is  to  be  limited  to  the  pennanent  injury 
which  is  alleged  in  the  complaint,  and  the  fair  inference  from  the 
allegations  of  the  complaint  is  that  the  permanent  injury  of  which 
he  complained  was  due  to  the  fact  that  he  would  not  be  able  to  use 
his  left  arm  and  shoulder  with  the  same  efficiency  as  before.    No 
other  injury  is  suggested,  and  the  defendant,  when  it  went  to  trial, 
had  no  reason  to  suppose,  from  anything  stated  in  the  complaint, 
that  proof  would  be  given  of  any  otiier  permanent  injury  than  that 
which  is  alleged.    The  plaintiff  insists  that  the  evidence  is  compe- 
tent, within  the  rule  laid  down  in  the  case  of  Ehrgott  v.  Mayor,  etc., 
96  N.  Y.  264.    In  that  case  the  allegations  as  to  injury  were  broad 
enough  to  permit  the  plaintiff  to  prove  almost  anything  that  could 
possibly  happen  to  anybody,  and,  under  those  allegations,  he  was 
permitted  to  give  proof  of  an  injury  to  his  spine.    In  holding  that 
such  evidence  was  admissible  under  the  complaint,  the  court  say 
that  the  allegations  were  sufficient  to  authorize  proof  of  any  bodily 
injury  resulting  from  the  accident,  and,  if  the  defendant  desired 
that  they  should  be  more  definite,  he  could  move  to  have  them  made 
more  specific  or  for  a  bill  of  particulars.    But  in  this  case  the  alle- 
gations were  definite,  and,  if  the  defendant  had  moved  for  a  bill 
of  particulars,  it  would  have  been  met  with  the  assertion  that  the 
allegations  of  the  complaint  pointed  out  precisely  the  nature  of  the 
permanent  injury  from  which  the  plaintiff  suffered.    The  plaintiff, 
therefore,  having  put  upon  the  record  the  precise  injury  of  which 
be  complained,  and  alleged  the  nature  of  the  permanent  injury  from 
which  he  suffered,  the  defendant  had  no  reason  to  believe  that  proof 
of  any  other  injury  would  be  offered  except  that  which  was  alleged 
in  the  complaint    It  was  injured  by  the  admission  of  the  testimony 
to  which  objection  was  taken,  and  for  the  error  in  thus  admitting 
that  evidence  we  think  this  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  result  of  the  ac- 
tion.   All  concur. 
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(25  App.  DIv.  1.) 

McJIAHON  V.  TOWN  OF  SALE3M. 

(Supreme  (3ourt,  Appellate  Division,  Third  Department.    January  5,  1898.) 

1.  Dbfectivb  Bridges — Liabilitt  ov  Town— Dbfensb — Lack  of  Fdnds. 

The  complaint  In  an  action  for  damages  brought  under  Laws  1890,  <f. 
568,  i  16,  providing  that  towns  shall  be  liable  for  injuries  caused  by  de- 
fects In  bridges  resulting  from  neglect  of  commissioners,  alleged  that  the 
injury  was  caused  by  defects  in  a  bridge,  existing  through  the  neglect  of 
the  commissioners  to  repair  It,  and  that  they  had  funds,  and  means  to 
procure  them,  to  make  the  repairs.  The  answer  was  a  general  ^enlaL  An 
affirmative  defense  that  when  the  Injury  occurred  the  commissioners  had 
no  funds  for  repairs,  and  had  not  had  for  at  least  a  month,  was  ruled  out, 
because  not  pleaded,  and  leave  to  amend  was  refused.  Held  that.  In  order 
to  make  the  defense  of  no  funds,  complete  lack  of  means  to  obtain  funds 
must  also  be  shown,  and  the  otter  being,  therefore,  too  narrow.  In  view  of 
Laws  1890,  c.  568,  {  10,  as  amended  by  Laws  1895,  c.  606,  which  provides 
means  for  the  immediate  repair  of  defective  bridges  when  no  funds  exist 
for  the  purpose,  the  Qfter  and  leave  to  amend  were  properly  refused. 

8.  Dahaqbs — Evidence— CoNTnADiCTiON  of  Witness. 

In  an  action  for  personal  injuries,  the  attending  physician,  after  testifying 
as  to  the  Injury,  was  asked  if  he  had  not  said  to  two  doctors  at  a  certain 
time  that  the  injured  party  had  recovered,  which  he  denied.  The  evidence 
of  the  other  doctors  to  prove  that  he  had  made  the  remarks  was  excluded. 
Held,  that  since  the  testimony  .of  the  attendhtg  physician  tended  to  establish 
the  material  issue  of  permanent  injury,  the  evidence  excluded  was  material 
to  the  issue. 

Appeal  from  trial  term,  Washington  county. 

Action  by  John  N.  McMahon  against  the  town  of  Salem.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
on  the  minutes  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Frederick  Eraser  and  J.  M.  Whitman,  for  appellant 
0.  C.  Van  Kirk,  for  respondent. 

MERWIN,  J.  On  the  12th  of  June,  1895,  while  the  plaintiff, 
with  a  team  and  wagon,  was  crossing  a  bridge  over  Black  creek,  in 
the  town  of  Salem,  a  portion  of  the  bridge  gave  way,  and  the  plaintiff, 
with  his  team  and  wagon,  was  precrpitated  to  the  bottom  of  the  creek. 
For  the  injuries  then  received  the  plaintiff  seeks  in  this  action  to 
recover  damages  from  the  town  upon  the  ground  that  the  damages 
were  sustained  by  reason  of  a  defect  in  the  bridge,  existing  because 
of  the  neglect  of  the  commissioner  of  highways  of  the  town.  Highway 
Law,  §  16.     The  recovery  is  upon  that  basis. 

The  appellant  claims  that  in  the  course  of  the  trial  divers  errors 
were  committed  by  the  trial  court  to  the  prejudice  of  the  appellant, 
by  reason  of  which  there  should  be  a  new  trial.  The  defendant 
offered  to  prove  that  at  the  time  of  the  accident  the  commissioner 
of  highways  had  no  funds  in  his  hands  applicable  to  the  repair  of 
the  bridge,  and  that  for  at  least  a  month  before  the  accident  all  the 
moneys  in  his  hands  for  highway  purposes  had  been  expended  in 
making  repairs  and  improvements  whijch  he  had  previously  deter- 
mined to  be  necessary.  This  was  ruled  out  upon  the  ground  that  it 
was  an  affirmative  defense,  and  was  not  pleaded  in  the  answer.    In 
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the  complaint  it  was  alleged  that  the  commissioner  of  highways  had 
the  necessary  fnnds,  and  the  means  to  procore  such  funds,  to  repair 
the  bridge.  There  was  a  general  denial  in  the  answer.  It  was, 
however,  held  that  the  proof  was  not  admissible,  and  it  is  claimed 
that  the  case  of  Whitlock  v.  Town  of  Brighton,  2  App.  Div.  23,  37  N. 
Y.  Bnpp.  333,  supports  this  ruling.  The  defendant  asked  leave  to 
amend  the  answer  but  this  was  refused.  In  order  to  make  the  de- 
fense as  to  funds  complete,  it  must  appear  not  only  that  there  was  a 
lack  of  funds,  but  an  inability,  in  the  exercise  of  reasonable  diligence, 
to  obtain  them.  Clapper  v.  Town  of  Waterford,  131  N.  Y.  382,  30  N. 
E.  240;  Whitlock  v.  Town  of  Brighton,  supra;  Young  v.  Town  of 
Macomb,  11  App.  Div.  480,  42  N.  Y.  Supp.  351.  Had  the  defendant 
offered  to  show,  not  only  the  lack  of  funds,  but  the  lack  of  means  to 
obtain  them,  it  may  be  that  an  amendment  of  the  answer,  if  necessary, 
should  have  been  allowed.  The  offer  being  too  narrow,  the  defendant 
does  not  show  injury  from  the  rulings.  It  may  be  observed  that  by 
the  statute,  as  then  existing  (Highway  law,  §  10,  as  amended  by 
chapter  606,  laws  1895),  It  is  provided  that,  if  at  any  time  a  bridge 
abaU  become  unsafe,  the  commissioners  of  highways  of  the  town  may, 
with  the  consent  of  the  town  board,  cause  the  same  to  be  immediately 
repaired,  although  the  expenditure  of  money  required  may  exceed  the 
sum  raised  for  such  purposes,  and  provision  is  made  for  the  audit  and 
collection  of  the  expense. 

It  is  claimed  by  the  appellant  that  material  error  was  committed 
in  the  exclusion  of  evidence  offered  by  the  defendant  by  way  of  contra- 
£cti(»i  of  the  evidence  of  Dr.  G.  B.  Lambert,  called  as  a  witness  by 
the  plaintiff.  Dr.  Lambert  was  his  attending  physician.  He  tes- 
tifies that  he  attended  the  plaintiff  as  his  physician  from  June  12, 
1895,  the  date  of  the  injury,  to  January  16,  1896;  that  during  that 
time  he  treated  him  for  the  injuries  he  had  received,  gave  him  treat- 
ment as  he  thought  was  right,  and  that  in  his  opinion  his  attendance 
during  that  time  and  up  to  January  was  necessary;  that  after  that  he 
sent  him  medicine  two  or  three  times,  and  gave  him  some  incidental 
treatment  when  he  was  attending  a  member  of  his  family;  that 
when  he  went  to  see  him  he  found  him  suffering  considerable  pain 
from  a  nomber  of  injuries  that  he  discovered  on  his  back  in  the  dorsal 
and  lumbar  r^on,  and  from  injuries  that  he  observed  to  the  muscles 
of  the  whole  chest  and  abdcnnen,  and  that  his  urine  appeared  bloody. 
On  his  cross-examination  he  stated  the  frequency  of  his  visits,  and 
what  injuries  he  treated  him  for.  He  was  then  asked  whether,  upon 
a  certain  occasion  in  August,  1895,  he  did  not  state  to  Dr.  Russell  and 
Dr.  Maguire  that  the  plaintiff  had  recovered  from  the  injuries  which 
he  had  received  by  the  fall  of  the  bridge.  To  this  the  witness  replied 
that  he  did  not  He  was  also  asked  whether,  on  the  same  occasion, 
he  did  not  state  to  the  same  persons  that  there  was  nothing  the 
matter  with  the  plaintiff.  He  replied  that  he  did  not.  The  de- 
fendant then  call^  Drs.  Russell  and  Maguire,  and  offered  to  prove 
by  them  that  Dr.  Lambert  did  make  the  statements  which  he  denied 
making.  This  was  excluded.  One  of  the  most  material  issues  in 
the  case  was  whether  or  not  the  injuries  of  the  plaintiff  were  of  a 
permanent  character.     Dr.  Lambert  had  better  means  of  knowing 
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the  character  and  extent  of  those  injuries  than  any  other  physician. 
His  evidence  tended  to  show  that  they  were  serioos  and  permanent. 
His  visits  were  frequent  after  August,  1895,  and  he  testified  tliat  his 
attendance  up  to  January,  1896,  was  necessary.  The  condition  of 
the  plaintiff,  a^  described  by  the  witness,  as  well  as  his  treatment  of 
hhn,  was  inconsistent  with  the  idea  that  on  the  9th  of  August — ^the 
date  of  the  interview  with  Drs.  Bussell  and  Maguire — ^the  plaintiff 
had  recovered,  or  tliat  nothing  was  then  the  matter  with  him-  The 
Scontradictoiy  evidence  that  was  offered  should,  we  think,  have  been 
received.  Sloan  v.  Railroad  C!o.,  45  N.  Y.  126;  Kinner  v.  Canal  C!o., 
52  N.  Y.  Super.  Ct.  162.  In  the  Kinner  Case  Judge  Sedgwick  says, 
at  page  165: 

"The  rule  that  the  declarations  of  a  wl^ess  as  to  matters  as  to  which  be 
has  testified,  they  being  material  to  the  issues,  can  be  shown  to  affect  his  credi- 
bility after  he  has  denied  that  he  has  made  them,  is  not  confined  to  the  im- 
mediate things  he  testified  to,  but  extends  to  circumstances  within  his  knowl- 
edge, or  which  it  may  be  argued  to  the  jury  are  within  his  knowledge,  incon- 
sistent with  the  things  he  has  testified  to,  or  which  would  call  for  a  modifica- 
tion of  the  testimony." 

The  evidence  thus  excluded  was  quite  material  to  the  issue,  and  its 
exclusion  is  good  ground  for  reversaL  Patchin  v.  Insurance  Co.,  13 
N.  Y.  268. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide 
the  event.  All  concur;  HEBBICK,  J.,  in  result,  as  stated  in  opinion 
read  by  him. 

HEBBICK,  J.  I  concur  in  the  result  of  Mr.  Justice  MERWDTS 
opinion,  but  decline  to  concur  in  the  opinion  itself,  because  I  do  not 
wish  to  commit  myself  to  the  inference  that  perhaps  may  be  drawn 
from  portions  of  it,  that  the  lack  of  funds  in  tiie  hands  of  a  commis- 
sioner of  highways  is  a  defense  to  an  action  of  this  kind-  The  rea- 
sons for  permitting  such  a  defense  by  highway  commissioners  do  not 
exist  or  apply  to  actions  against  a  town.  Lack  of  funds  in  the 
hands  of  the  commissioner  was  formerly  a  defense  to  actions  brought 
against  commissioners  of  highways  for  defects  in  the  highways  or 
bridges  under  their  control.  The  defense  was  an  a£Qrmative  one,  to 
be  asserted  and  established  by  the  commissioner.  Actions  against 
the  commissioner  were  predicated  npon  his  negligence,  and,  of  coarse, 
if  the  town  had  neglected  or  refused  to  furnish  him  with  the  neces- 
sary moneys  to  keep  the  highways  or  bridges  in  repair,  the  imputation 
of  negligence  was  rebutted.  While  chapter  568  of  the  Laws  of  1890 
makes  the  town  liable  for  the  negligence  of  the  highway  commis- 
sioner, it  does  not  grant  to  it  the  same  defenses  that  a  highway  com- 
missioner might  theretofore  assert  in  an  action  brought  against  him 
for  his  personal  negligence.  As  before  stated,  lack  of  funds  was  an 
affirmative  defense.  In  such  actions  it  was  not  necessary,  in  order 
to  make  out  a  case  of  negligence,  for  the  plaintiff  to  establish  the 
possession  of  funds  by  the  highway  commissioner.  It  was  for  the 
commissioner  to  affirmatively  show  the  lack  of  funds  in  order  to  re- 
lieve himself  of  the  charge  of  negligence  otherwise  made  out  against 
him.  The  town  of  which  he  is  an  officer  is  the  body  that  furnishes 
the  commissioner  funds  to  construct  and  maintain  the  highways  and 
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bridges  within  his  jorisdictioii.  To  permit  the  town,  in  an  action 
Iwoaght  against  it  because  of  the  alleged  negligence  of  the  highway 
commissioner,  to  assert  as  a  defense  a  lack  of  moneys  in  his  hands, 
is  practically  to  peiinit  such  town  to  assert  its  own  default  or  omission 
as  a  defense  to  the  action.  By  refusing  to  furnish  the  commissioner 
of  highways  the  necessary  funds  to  keep  the  roads  and  bridges  under 
his  control  in  proper  repair,  it  would,  upon  this  theory,  escape  all 
liability,  and  practically  its  own  negligence  would  be  its  defense. 


(25  App.  Dlv.  193.) 

CliOSE  T.  KJELGAABD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    January  21,  1898.) 

Ikidkction— MisAFPROPRiATiON  ov  Ceurch  Funds— Evidence. 

In  an  action  by  a  member  of  the  board  of  trustees  of  a  church,  a^nst 
other  trustees,  the  pastor,  and  the  church,  the  plaintiff  procured  an  injunc- 
tion order  restraining  defendants  from  disposing  of  church  funds.  In  bis 
moving  papers,  in  addition  to  general  allegations  charging  a  dissipation 
and  misuse  of  the  funds,  he  specifically  alleged  refusal  by  defendants  to 
pay  over  certain  specified  moneys  to  a  designated  person  as  church  treas- 
urer. The  defendants  showed  that  such  person  was  not  the  church  treas- 
vrer,  particularly  denied  all  the  other  charges,  and  accounted  for  their  dis- 
position of  the  specified  moneys.  Held,  that  no  grounds  existed  for  the 
Slanting  of  the  order. 

Aj)peal  from  special  term. 

Action  by  Frederick  B.  Close,  as  trustee,  against  John  W.  Kjelgaard 
«nd  others.  From  an  order  continuing  an  injunction,  defendants 
appeal.     Beversed. 

Argued  before  VAN  BBUNT.  P.  J.,  and  BARRETT,  EUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Albert  Stickney,  for  appellants. 
Daniel  T.  Kimball,  for  respondent. 

FEB  CJURIAM:.  The  plaintiff  is  one  of  the  board  of  trustees  of  the 
First  Free-Will  Baptist  Church  of  the  City  of  New  York.  In  his 
capacity  as  trustee  he  has  brought  an  action  against  the  pastor,  two 
others  of  the  trustees,  and  the  church,  to  cancel  the  contract  of  the 
defendant  Kjelgaard  with  the  church  as  its  pastor,  to  procure  the  ap- 
pointment of  a  receiver  of  money  now  in  the  hands  of  the  trustees, 
and  to  obtain  an  injunction  restraining  the  defendants  from  disposing 
of  that  sum  of  money,  or  from  interfering  with  or  disposing  of 
any  other  property  of  the  church,  which  the  defendants  now  have 
or  wliich  may  come  into  their  hands.  An  injunction  was  granted 
restraining  the  defendants  from  interfering  or  meddling  with  or  mak- 
ing any  disposition  of  the  proceeds  of  the  property  of  ttie  church,  and 
from  the  ord»  granting  that  injunction  this  appeal  is  taken.  The 
ground  for  the  injunction  evidently  is  that  it  appears  by  the  papers 
that  the  defendants  are  wasting,  or  are  likely  to  waste,  the  property 
of  the  church  which  shall  come  into  their  hands;  and  it  is  alleged, 
in  general  terms  in  the  complaint,  that  they  are  about  to  ose  and  dis- 
sipate that  property,  and  tliat  they  are  engaged  in  a  conspiracy  to 
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obtain  the  possession  of  the  funds  of  the  church,  and  to  appropriate 
them  to  their  personal  use.  The  allegations  in  the  complaint  are 
very  general,  and  the  proof  to  sustain  them  in  the  afladarits  submitted 
is  not  much  more  definite.  It  is  stated  that  there  has  come  into  the 
hands  of  the  defendants  the  sum  of  f  650,  being  interest  money  due  to 
the  said  church,  and  that  they  have  refused  to  pay  it  over  to  one 
Bamaby,  who  claims  to  be  the  treasurer  of  the  church.  This  la  the 
only  specific  allegation  contained  in  the  papers  produced  by  the 
plaintiff  as  to  the  waste  of  any  property  of  the  church,  although  there, 
are  general  statements  that  the  individual  defendants  are  dissipating 
its  assets.  It  is  made  to  appear,  by  the  afiSdavits  submitted  on  the 
part  of  the  defendants,  that  Bamaby  is  not  the  treasurer  of  the 
church,  but  he  is  the  treasurer  of  the  board  of  trustees,  and  that  an- 
other person  than  he  has  been  elected  treasurer  by  the  congregation. 
All  allegations  in  the  complaint  tending  to  show  that  the  defendants 
have  misappropriated  or  are  wasting  any  of  the  funds  of  the  church 
are  particularly  denied,  and,  with  regard  to  the  sum  of  f650,  it  is 
stated  that  fSOO  of  it  had  been  paid  over  to  apply  upon  the  salary  of 
the  pastor,  and  ^50  to  another  person  who  officiated  in  the  church  in 
his  absence,  and  the  remainder  is  now  in  the  possession  of  the  person 
to  whom  it  was  paid,  and  by  whom  it  is  held  by  authority  of  the 
church.  All  of  the  allegations  tending  to  show  that  there  has  been 
any  waste  or  misappropriation  of  the  property  of  the  church  are  met 
and  denied  by  the  defendants,  and  there  seems  to  have  been  no  ground 
for  the  granting  of  this  injunction. 

The  order  granting  the  injunction  must  therefore  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  continue  it  denied,, 
with  $10  costs  to  abide  the  event. 


(23  App.  Dlv.  601.) 

DAT  et  al.  V.  WEBSTER  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    December  31,  1S97.> 

1.  Trade  Labels— Unfair  Competition— Fraud. 

In  an  action  for  an  injunction,  based,  not  npon  infringement  of  a  trade- 
mark, but  on  the  theory  of  mifalr  competitloii,  fraud  Is  the  essence  of  the 
dalm. 

t,  Bame— Injcnction. 

Where,  in  an  action  to  restrain  the  use  by  defendant  of  a  certain  label, 
the  plalntilT  introduces  no  evidence  except  the  respective  laliels,  and  ex- 
perienced witnesses  for  defendant  testify  to  the  long-continued  use  of  de- 
fendant's label  on  the  marltet,  and  that  they  never  heard  of  any  one  being 
deceived  by  it,  no  injunction- can  be  granted,  unless  the  labels,  considered 
in  the  light  In  which  they  would  appear  to  an  ordinary  buyer,  making  his 
purchases  under  the  ordinary  conditions  prevailing  in  the  conduct  of  the 
particular  traffic  in  question,  are  so  similar  as  to  make  out  a  fraudulent 
Intention  on  defendant's  part  to  palm  off  Its  goods  as  those  of  the  plain- 
tiff. 

Appeal  from  special  term,  New  York  county. 

Action  by  Eva  W.  Day  and  others  against  C^iarles  B.  Webster  and 
others.  Prom  an  interlocutory  judgment,  defendants  appeal.  Be- 
versed. 
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The  following  are  the  exhibits  of  plaintifFs: 


31& 


Plaintiffs'  Exhibit . 


Plaintiffs'  Exhibit  B. 
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Ai^ed  before  VAN  BBUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Delos  McCurdy,  for  appellants. 

E.  H.  Moeran  (Wm.  J.  Leitch,  of  connsel),  for  respondents. 

BARBETT,  J.  There  is  no  qnestion  in  this  case  of  the  infringe- 
ment of  a  technical  trade-mark.  No  claim  upon  that  head,  apart 
from  their  entire  label,  is  made  by  the  plaintiffs  in  their  complaint; 
and,  upon  the  trial,  in  answer  to  a  query  of  the  learned  judge,  the 
plaintiffs'  counsel  conceded  that  there  was  no  question  of  trade-mark. 
The  plaintiffs'  label  was  treated  as  the  equivalent  of  their  trade-mark. 
They  speak  throughout  of  their  adoption,  not  of  any  defined  name  or 
device,  but  of  "a  special,  particular,  and  distinctive  label,  device,  and 
trade-mark,"  a  facsimile  of  which  is  appended  to  their  complaint. 
That  facsimile  is  their  entire  label,  as  applied  to  every  bottle  of  ale 
put  up  and  sold  by  them.  What  they  claim,  therefore,  is,  in  sub- 
stance, unfair  competition;  that  is,  that  the  defendants  are  fraudu- 
lently attempting  to  pass  off  their  goods  as  the  goods  of  the  plain- 
tiffs. The  question,  thus,  is,  have  the  plaintiffs  proved  this  charge 
of  fraud? 

In  the  case  of  a  technical  trade-mark,  to  which  the  plaintiff  shows 
a  property  right,  fraud  is  not  the  essence  of  the  claim.  That  prop- 
erty right  may  be  infringed  unintentionally,  as  well  as  fraudulently, 
and  the  innocent  infringement  will  be  restrained,  irrespective  of  the 
question  of  intention.  Not  so,  however,  where  the  question  is  solely 
one  of  unfair  competition.  There  fraud  is  the  essence  of  the  claim. 
It  is  true  that  the  similarity  of  the  wrongdoer's  label  may  be  so  great 
that  fraud  will  be  inferred  from  a  mere  inspection  of  the  respective 
labels.  Where,  however,  the  similarity  is  not  so  great  as,  upon  a  mere 
inspection,  to  warrant  the  conclusion  of  fraud,  resort  may  be,  and 
usually  is,  had  to  evidence  aliunde.  In  the  case  at  bar,  the  plaintiffs 
rested  upon  the  introduction  of  the  respective  labels.  They  offered 
no  scintilla  of  evidence  tending  otherwise  to  show  a  fraudulent  inten- 
tion. On  the  other  hand,  the  defendants  gave  evidence,  which  is  not 
in  any  manner  rebutted,  to  the  effect  that  London  Club  ale  had  been 
openly  sold  by  them  under  the  label  now  complained  of  for  some  4 
years,  without  objection  or  interference;  also,  that  this  ale,  thus 
labeled,  had  been  on  the  market  for  upward  of  6  years;  that  it  had 
•been  listed  on  their  catalogues  as  "London  Club  Ale,"  and  billed  and 
sold  under  that  name;  that  they  never  knew  of  any  instance,  and 
never  heard  of  any,  in  which  their  ale  or  their  label  was  mistaken  for 
the  plaintiffs'.  All  this  evidence  was  fortified  by  that  of  an  inde- 
pendent witness,  himself  an  importer  of  wines  and  liquors,  who  testi- 
fied that  he  had  known  the  London  Club  Ale  and  its  label  for  some  10 
•or  12  years;  that  he  never  heard  of  any  one  mistaking  that  ale  for  the 
plaintiffs';  that  the  difference  between  the  two  is  perfectly  plain  and 
clear;  that  the  London  Club  ale  is  a  brand  of  ale  prominently  known 
among  dealers,  and  is,  and  has  been  for  years,  listed  and  sold  by  deal- 
ers for  London  Club  ale.  We  are,  therefore,  called  upon  to  determine 
whether  the  similarity  of  the  two  labels  is  so  great  that,  without  ad- 
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ditional  proof  on  the  part  of  the  plaintifFs,  and  against  this  positive 
and  nndispnted  testimony  furnished  by  the  defendants,  a  fraudulent 
intention  upon  the  latter's  part  to  palm  off  their  ale  as  that  of  the 
plaintiffs  is  made  out.  No  actual  deception  has  been  shown;  quite 
the  contrary,  as  we  have  seen.  Is,  then,  the  probability  of  deception 
so  great  as  to  warrant  the  presumption  of  fraud? 

We  think  but  one  answer  can  be  ^ven  to  this  question,  and  that  it 
most  be  in  the  negative.  It  is  difficult  to  see,  upon  an  inspection  of 
these  labels,  how  even  the  most  unwary  purchaser  could  be  decdved. 
The  prominent  feature  of  the  plaintiffs'  label  is  "Bass  &  Co.'s  Pale 
Ale."  In  the  circle  which  forms  the  center  of  a  device  founded  upon 
the  British  arms,  we  find  printed  in  red  letters  the  words,  "Bottled  by 
Thomas  McMullen,  4A  Beaver  St.,  New  York."  As  if  to  draw  the 
eye  to  these  words  in  red  letters,  the  signature  "Thomas  McMullen 
&  CJa"  appears,  apparently  written,  across  the  circle  in  deep,  black 
ink.  At  the  top  of  the  label  are  the  words  "Trade-Mark"  in  red  let- 
ters; at  the  bottom,  the  words  "White  Label,"  also  in  red  letters.  Be- 
neath the  device  of  the  British  arms  appears  the  signature  "Bass  & 
Co.,"  also  seemingly  written,  followed  by  the  printed  words  "Burton 
on  Trent,  England."  Underneath  the  latter  words  a  "caution"  is 
subjoined,  in  red  letters,  as  follows:  "To  prevent  deception,  observe 
fac-simile  of  signature  on  label  and  cork."  Upon  the  neck  of  the  bot- 
tle is  a  small  label,  with  the  words  "White  Label"  printed  on  it,  fol- 
lowed by  the  written  words  "Thomas  McMullen."  Let  us  now  look 
at  the  defendants'  label.  Its  most  striking  feature  is  "London  Club 
Ale."  These  words  are  prominently  printed  in  even  larger  letters  than 
the  words  "Bass  &  Co.'s  Pale  Ale"  npon  the  plaintiffs'  label.  In  the 
center  of  the  circle,  which  in  a  measure  corresponds  with  that  npon 
the  plaintiffs'  label,  the  words  "Wells  Bros.,'  London,"  appear  in  print- 
ed letters,  together  with  a  triangular  shaped  device  in  red.  Not  a 
word  here  as  to  the  bottling  of  the  ale.  No  signature  of  Wells  Bros, 
across  the  circle  in  contrasted  ink.  No  signature,  in  fact,  at  all.  No 
signature  beneath  Wells  Bros.,  or  of  any  one.  Instead  of  the  plain- 
tiffs' "caution,"  we  find  a  few  words  as  to  the  proper  manner  of  keep- 
ing the  ale  in  good  condition.  The  words  at  the  top  and  bottom  of 
the  plaintiffs'  label  are  conspicuously  absent,  while  the  small  label  on 
the  neck  of  the  defendants'  bottle  reads  "London  Club.  Wells  Bros." 
The  suggestions  of  similarity  are  the  use  of  the  British  arms  device, 
the  word  "Extra"  in  red  letters  after  the  words  "London  Club  Ale," 
and  the  appearance  beneath  the  British  arms  device  of  the  words, 
"From  Burton  on  Trent,  England."  As  to  the  British  arms  device, 
there  is  no  attempt  to  photograph  the  plaintiffs'  design.  On  the  con- 
trary, the  defendants'  design  varies  materially  from  that  of  the  plain- 
tiffs. There  is,  in  this  particular,  nothing  more  than  the  applica- 
tion, in  a  modified  form,  of  something  which  is  in  general  use.  The 
word  "Extra"  has  surely  no  possible  significance.  As  to  the  remain- 
ing point  of  allied  similari^,  we  need  only  say  that  the  defendants 
were  certainly  not  called  npon  to  defend  themselves  from  the  mere 
insinoation — for  that  is  all  there  is  of  it,  in  the  absence  of  averment 
or  proof — ^that  their  ale  was  not  manufactured  at,  and  did  not  come 
from,  Barton  on  Trent,  England.     The  defendants'  label,  we  may 
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add,  is  white,  and  it  is  shaped  in  a  somewhat  similar  manner  to  the 
plaintiffs'. 

These  details,  however,  are  trivial,  and  entirely  insnfiScient,  in  view 
of  the  marked  evidences  of  dissimilarity  in  crucial  matters,  to  warrant 
such  a  finding  as  was  essential  to  entitle  the  plaintiffs  to  the  relief 
they  asked.     The  rule,  where  the  case  is  one  of  unfair  and  dishonest 
competition,  and  not  of  trade-mark  proper,  is  well  stated  in  Fischer  v. 
Blank,  138  N.  Y.  252,  33  N.  E.  1040.     The  true  rule,  as  was  said  by 
the  court  of  appeals  in  that  ease,  "is  whether  the  resemblance  is  such 
that  it  is  calculated  to  deceive,  and  does  in  fact  deceive,  the  ordinary 
buyer,  making  his  purchases  under  the  ordinary  conditions  whidi 
prevail  in  the  conduct  of  the  particular  traffic  to  which  the  contro- 
versy relates."    The  learned  trial  judge  observed,  in  the  course  of  the 
trial  now  under  review,  after  an  inspection  of  the  two  labels,  that  he 
saw  no  resemblance  at  all  between  them;  yet,  in  his  written  opinion 
he  says  he  is  unable  to  distinguish  the  case  at  bar  from  fischer  t. 
Blank,  supra.     It  is  apparent  that  the  judgment  which  he  expressed 
upon  the  trial  was  subsequently  changed  by  what  he  supposed  to  have 
been  held  in  the  case  cited.     We  think  the  learned  judge  must  have 
•overlooked  the  fact  that  in  Fischer  v.  Blank  there  was  abundant  proof, 
not  only  that  the  defendant's  labels  were  calculated  to  deceive,  bat 
that  they  did  in  fact  deceive,  many  purchasers.     This  latter  fact  was 
adverted  to  and  emphasized  in  the  court  of  appeals,  as  well  as  at  the 
general  term.     In  the  case  at  bar,  however,  such  evidence  is  com- 
pletely wanting,  and  consequently  we  have  no  guide  save  the  labels, 
standing  alone.     Now,  as  these  labels  stand  alone,  they  must  be  con- 
sidered, as  the  court  of  appeals  said,  in  the  lieht  in  which  they  would 
appear  to  an  ordinary  buyer,  making  his  purchases  under  the  ordinary 
conditions  which  prevail  in  the  conduct  of  the  particular  traffic  in  ques- 
tion.    What,  then,  would  an  ordinary  purchaser  of  "Bass  &  Co.'s  Pale 
Ale"  look  for?     And  what  would  naturally  and  primarily  strike  his 
*ye?    Clearly,  the  name.     As  was  said  in  Blackwell  v.  Crabb,  36  Law 
J.  Ch.  504,  where  the  case  of  infringement  is  to  be  decided  merely  by 
an  inspection  of  the  two  labels,  and  it  is  difficult  to  say  where  the 
imitation  begins,  the  "important  question  is,  what  is  the  custcxner 
likely  to  look  at?"    In  this  case,  said  the  court,  the  "name  is  the 
thing  which  a  purchaser  would  look  at,  and  that  is  conspicuously  dif- 
ferent."   This  doctrine  is  applicable  here.     These  plaintiffs  are  selling 
their  "Bass  &  Co.'s  Pale  Ale,"  with  a  label  which  emphasizes  that 
fact     The  defendants  are  selling  their  "Wells  Bros.'  London  Club 
Ale,"  with  a  label  which,  with  equal,  if  not  greater,  prominence, 
brings  their  trade-name  and  characterized  ale  directly  before  the  eye. 
The  name,  however,  is  here  but  a  single  point  of  dissimilarity.     There 
are,  as  we  have  seen,  many  others.     Points  of  dissimilarity,  in  fact, 
abound.     The  more  we  look  at  these  labels,  the  less  we  see  of  situi- 
larity.     If,  however,  our  view  of  the  marked  dissimilarity  in  these 
labels  be  too  strong,  still  the  question  whether,  upon  the  whole,  the 
defendants'  label  is  calculated  to  deceive  the  ordinary  buyer  of  "Bass 
&  Co.'8  Pale  Ale"  is,  to  say  the  least,  sufficiently  doubtful  to  call  for 
further  proof  before  convicting  reputable  merchants  of  intentional 
iraud. 
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We  think,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event  All 
concur. 


<23  App.  DlT.  22.) 

BOARD  OP  WATER  COM'RS  OF  VILLAGE  OP  PHILMONT  V,  SHUTT8 

et  aL 

(Snpreme  Conrt,  Appellate  Division,  Third  Department.    January  20,  1S98.) 

1.  Eminent  Douaik  —  Rkpoht  or  Comuissioners  —  Conclusivknebb  —  Statb- 
MBNT  ov  Items. 

Under  Code  Clv.  Proc.  i  3371,  providing  tliat,  upon  the  filing  of  the  re- 
port of  commissionerB  appointed  to  condemn  real  property,  any  party  may 
move  for  its  confirmatiou,  and  that  the  court  may  confirm  the  report,  or 
may  set  it  aside  for  irregularity  or  for  error  of  law,  or  because  the  award  la 
excessive  or  insufficient,  a  report  cannot  be  sent  bacl^  for  amendments  or 
for  supplementary  proceedings  unless  there  Is  cause  to  believe  that  the 
commissioners  have  made  a  material  eiTor,  -which  neither  their  report  nor 
their  minutes  disclose;  and  where  parties  are  merely  dissatisfied  with  the 
awards,  and  there  Is  no  contention  that  there  -was  any  error,  It  Is  error  to 
Bend  the  report  back  to  the  commissioners  for  an  itemized  statement  of 
the  elements  entering  into  the  awards. 

■2.  Same— Ordkb  Referring  Report  Back— Afpbalablb  Order. 

An  order  at  a  special  term  sustaining  a  motion  to  send  baclc  the  report  of 
commissioners  appointed  to  condemn  real  property,  for  the  purpose  of  hav- 
ing them  embody  In  said  report  an  itemized  statement  of  the  elements  en- 
tering into  the  awards,  and  which  thus  delays  a  motion  by  one  party  to 
confirm  the  report,  affects  a  substantial  right  of  the  latter  party,  and  Is 
therefore  appealable,  under  Code  Civ.  Proc.  §  1366. 

Appeal  from  special  term. 

Action  by  the  board  of  water  commissioners  of  the  village  of  Phil- 
mont  against  John  Shutts,  Jr.,  and  others,  to  ascertain  the  compensa- 
tion to  be  made  for  real  property  taken  for  public  use.  To  the  action 
of  the  court  in  sustaining  defendants'  motion  to  send  back  to  the  com- 
missioners their  report,  for  supplementaiy  proceedings,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRIOK,  PUT- 
NAM, and  MERWTN,  JJ. 

Ll  F.  Longley,  for  appellant. 

John  D.'Bell  and  John  Cadman,  for  respondents. 

liANDON,  J.  The  appellant  moved  at  special  term  to  confirm  the 
report  of  the  commissioners.  The  report  is  regular  in  form,  and  the 
proceedings  which  led  to  it  were  also  regular.  The  report  states 
the  amount  awarded  to  each  respondent,  but  does  not  state  the  items 
of  the  award.  The  respondents  insisted  at  special  term  that  in  the 
absence  of  any  statement  in  the  report  of  what  specific  elements  of 
alleged  damage  the  commissioners  considered,  and  upon  which  of  them 
they  made  an  allowance,  and  how  much,  and  which  of  them  they  re- 
jected, and  whether  th^  rejected  them  upon  the  law  or  the  facts,  they 
could  not  present  to  the  court,  in  an  accurate  or  intelligible  form,  their 
objections  to  the  confirmation  of  the  report.  Upon  their  motion,  the 
court  made  the  order  appealed  from,  thus  postponing  the  motion  for 
the  confirmation  of  the  report 
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The  appellant  had  previously  acquired  a  small  lake  for  tiie  pnrpose 
of  supplying  the  village  of  Philmont  with  pure  and  wholesome  water, 
and  had  constructed  a  dam  at  its  outlet,  by  means  of  which  the  out- 
flow of  the  water  into  a  small  stream  would  be  suspended  in  the  dry 
seasons.  The  land  of  one  respondent  adjoins  the  lake.  The  stream 
takes  its  rise  from  the  outlet  of  the  lake,  and  flows  through  his  lands, 
and  then,  one  after  the  other,  through  the  lands  of  the  other  respond- 
ents. The  stream  is  further  supplied  from  springs  along  its  course. 
The  report  states: 

"That  the  plaintiff  desires  and  Intends  to  condemn  and  acquire  the  perma- 
nent right  to  prevent  said  overflow  of  water  Into  said  stream,  except  at  sucb 
times  when  there  shall  be  a  surplus  of  water  In  said  lake  beyond  and  In  excess 
of  the  needs  of  the  plaintiff  for  Its  own  use  for  the  purposes  set  forth  In  the  pe- 
tition." 

Much  testimony  was  directed  to  the  question  whether,  without  the 
outflow  from  the  lake,  the  defendants'  lands  had  a  sufScient  supply  of 
water  for  the  cattle  usually  pastured  thereon. 

Section  3371,  Code  Civ.  Proa,  provides  that: 

"Upon  filing  the  report  of  the  commissioners,  any  party  may  move  for  its 
confirmation  *  *  *  and  upon  such  motion  the  court  may  confirm  the  re- 
port, or  may  set  it  aside  for  Irregularity,  or  for  error  of  law  in  the  proceedings 
before  the  commissioners,  or  upon  the  ground  that  the  award  is  excessive  or 
insufficient" 

Section  3382  provides  that: 

"Where  the  mode  or  manner  of  conducting  all  or  any  of  the  proceeding* 
therein  Is  not  expressly  provided  for  by  law,  the  court,  before  whom  sucb  pro- 
ceedings may  be  pending,  shall  have  the  power  to  make  all  necessary  orders, 
and  give  necessary  directions  to  carry  into  effect  the  object  and  Intent  of  this- 
title,  and  of  the  several  acts  conferring  authority  to  condemn  lands  for  public 
nse,  and  the  practice  in  such  cases  shall  conform  as  near  as  may  be  to  the 
ordinary  practice  In  such  court." 

The  appellant  urges  that  the  proceeding  being  statutory,  and  section 
3371  requiring  the  court,  upon  the  motion  to  confirm,  either  to  con- 
flnn  the  report  or  to  set  it  aside,  the  order  sending  it  back  to  the  com- 
missioners was  unauthorized;  that  section  3382  does  not  apply,  since 
the  mode  or  manner  of  conducting  the  proceeding  upon  tiie  motion 
to  confirm  is  exjK-essly  provided  for  bv  section  3371.  The  appellant 
cites  In  re  Brooklyn  El.  R.  Co.,  80  Hun,  355.  30  N.  Y.  Supp.  131; 
Railroad  Co.  v.  Hammond,  77  Hun,  39,  28  N.  Y.  Supp.  454;  Railroad 
Co.  V.  Corey,  5  How.  Prac.  177.  But  neither  of  these  cases  deddes 
this  question.  The  respondents  cite  In  re  Troy  &  B.  R  Co.,  22 
Hun,  176;  In  re  New  York  El.  R.  Co.,  35  Hun,  414.  In  each  of  these 
cases  an  order  was  made,  pending  the  decision  upon  the  motion  to 
confirm  the  report,  sending  the  proceeding  back  to  the  commissioners 
for  their  further  report, — in  the  first  case,  as  to  the  principle  upon 
which  they  made  their  award;  and  in  the  second  case,  as  to  what 
easements  they  made  their  award  upon.  No  question  was  before  the 
court,  upon  appeal,  as  to  the  propriety  of  either  order.  It  is  not  con- 
tended that  any  error  appears  upon  the  face  of  the  report,  or  that  any 
error  was  in  fact  made  by  the  commissioners  in  the  principle  of  their 
award,  or  that  they  excluded  any  element  of  damage  which  they 
should  have  included.     The  respondents  are  dissatisfied  with  the 
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iunount  of  the  award,  and  they  have  instituted  this,  supplemental 
experiment,  hoping  to  find  thereby  something  to  their  advantage. 
We  do  not  say  that  no  case  can  arise  in  which  the  court  may  not  send  • 
back  a  report,  regular  upon  its  face,  requiring  the  commissioners  to 
specify  in  a  supplemental  report  such  particulars  as  will  indicate  the 
elements  of  the  damage  they  have  awarded,  or  the  principle  upon  which 
they  have  made  their  award,  or  both.  The  award  may  be  so  large 
or  80  small  as  to  suggest  error  in  some  of  these  respects.  The  record 
may  sugj^i-st,  but  not  show,  it.  Perhaps  facts  outside  of  the  record 
may  be  shown  by  aflSdavit,  tending  to  show  it.  The  inherent  power 
of  the  court  is,  no  doubt,  adequate  to  enable  it  to  secure  such  obtainable 
facts  as  are  necessary  to  an  intelligent  decision.  But  we  think  the 
report  should  not  be  sent  back  unless  it  is  at  least  made  to  appear  to 
the  court  that  there  is  probable  cause  to  believe  that  the  commissioners 
have  made  a  material  error,  which  neither  their  report  nor  their 
minutes  disclose.  Such  probable  cause  is  not  here  shown.  We  do 
not  think  the  report  should  be  sent  back  merely  because  a  party  to  it 
is  dissatisfied,  and  hopes  to  be  able,  by  compelling  the  commissionera 
to  respond  to  the  questions  inserted  in  the  order,  to  discover  some 
ground  for  opposing  its  confirmation.  If  the  order  should  be  granted 
in  this  case,  the  precedent  would  seem  to  justify  the  like  application 
in  nearly  every  case,  upon  the  application  of  the  discontented  party, 
upon  his  aflQda\it  characterizing  the  award  as  too  large  or  too  small, 
and  his  ignorance  of  its  principle,  or  the  elements  of  damage  omitted 
from  or  included  in  it.     We  must  hesitate  in  sanctioning  such  practice. 

It  is  urged  that  this  is  an  interlocutory,  discretionary  order,  upon 
a  question  of  practice,  in  a  special  proceeding,  not  affecting  a  substan- 
tial right,  and  therefore  is  not  appealable.  Code  Civ.  Proc.  §  1356. 
It  is  the  substantial  right  of  the  plaintiff  to  have  its  motion  to  confirm 
passed  upon  bv  the  court,  unless  suflBcient  cause  to  the  contrary  is 
shown,  and  not  to  be  delayed  or  embarrassed  by  experimental  pro- 
ceedings, for  which  no  probable  justifying  cause  is  shown. 

Order  reversed,  with  f  10  costs  and  disbursements.     All  concur. 


(24  .\pp.  Dlv.  584.) 

SPARLING  V.  WELLS  et  aL 

<9npreme  Court,  Ai>pellate  Division,  Third  Department.    January  12,  1898.) 

1.  MORTOAOBS — RiOHTS  OF  A88IONER. 

A  bona  fide  purchaser  and  assignee  of  a  mortgage  stands  in  the  same 
Iiosition  as.  and  wltU  no  greater  rights  than,  the  mortgagee,  and  holds  It 
subject  to  the  same  defenses  as  the  mortgagee. 

2,  Same — Fohrclosure — Ettdkwce. 

In  an  action  by  an  assignee  of  a  mortgage  to  foreclose  It  evidence  Is 
.ndmlsslble  to  show  that  the  assignment  to  plaintiff  by  a  prior  mortgagee, 
iind  also  the  assignment  to  the  latter  by  the  mortgagee,  was  without  con- 
sideration. 

8l  Sajik. 

'    TVbere  the  mortgagee  is  dead,  his  declarations  that  he  gave  no  considera- 
tion for  the  mortzage.  made  while  he  was  the  holder  of  it,  are  admissible. 
Parker,  P.  J.,  dissenting. 

49  N.Y.S.— 21 
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Appeal  from  special  term. 

Action  by  Martha  W.  Sparling  against  George  Wells,  Solomon  D. 
'  Burger,  and  others  to  foreclose  a  mortgage.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER 
WIN,  and  PUTNAM,  JJ. 

Brinnier  &  Newcomb,  for  appellants. 

Bernard  &  Van  Wagonen  (John  J.  Linson,  of  counsel),  for  re- 
spondent. 

HERRICK,  J.  The  defendant  and  appellant  in  his  answer  alleges 
that  the  mortgage  in  question  was  given  without  any  value  or  consid- 
eration, and  also  that  the  plaintiff,  the  assignee  of  the  mortgage,  never 
paid  any  consideration  therefor.  Upon  the  trial  the  appellant  was 
not  permitted  to  give  evidence  tending  to  prove  that  the  mortgage  was 
not  given  for  value,  and  was  without  consideration.  The  appellant 
also  offered  in  evidence  declarations  of  the  mortgagee  in  his  lifetime, 
and  before  he  assigned  the  mortgage,  to  the  effect  that  he  gave  no 
consideration  for  the  mortgage,  that  he  took  it  to  protect  the  mort- 
gagor against  some  indorsement  he  had  made,  and  that  he  expected 
to  be  able  to  do  so  by  assignments.  This  evidence  was  rejected  as 
incompetent,  and  it  is  attempted  to  be  sustained  here  as  incompetent 
because  it  is  claimed  that  the  declarations  of  the  mortgagor  as  to  the 
lack  of  consideration  are  not  comoetent  against  a  bona  fide  assisrnee 
for  value.  The  appellant  also  offered  to  prove  facts  tending  to  show 
that  the  assignment  of  the  mortgage  by  the  mortgagee  to  his  daughter, 
Ida  Davis,  was  without  consideration.  This  the  court  refused  to  re- 
ceive, as  immaterial.  The  appellant  also  offered  to  show  that  the 
assignment  from  Ida  Dam  to  this  plaintiff,  her  mother,  was  without 
consideration.  This  was  objected  to  as  immaterial,  and  also  upon 
the  ground  that,  until  the  consideration  of  the  assignment  to  Ida  Davis 
was  attacked,  and  it  was  shown  that  there  was  no  consideration  for 
it,  the  plaintiff  had  all  the  rights  Ida  Davis  had  acquired.  The  court 
sustained  the  objection,  and  refused  to  receive  the  evidence.  In  short, 
the  appellant  was  not  permitted  to  attack  the  consideration  of  the 
mortgage,  because  it  was  claimed  lack  of  consideration  was  no  defense 
against  a  bona  fide  purchaser  for  value ;  and  was  not  permitted  to  give 
in  evidence  declarations  of  the  mortgagee,  because  they  should  not  be 
received  against  a  bona  fide  purchaser  for  value;  and  was  also  not 
permitted  to  show  that  both  assignments  of  the  mortgage  by  which 
the  plaintiff  got  title  were  without  consideration,  upon  the  gronnd  that 
such  e\idence  was  immaterial. 

The  consideration  of  a  written  instrument  is  always  open  to  inqniry. 
Baird  v.  Baird,  145  N,  Y.  659,  40  N.  E.  222;  Juilliard  v.  Chaffee,  92  N. 
Y.  529.  So,  also,  "the  proposition  is  well  established  that  the  as- 
signee of  a  mortgage  takes  it  subject  to  all  defenses,  legal  and  equi- 
table, which  the  mortgagor  has  against  the  enforcement  of  it  by  the 
assignor  at  the  time  of  the  assignment."  Hill  v.  Hoole,  116  N.  .Y. 
299-^02,  22  N.  E.  547;  Ingraham  v.  Disborough,  47  N.  Y.  421;  Dodge 
V.  Manning,  19  App.  Div.  29,  46  N.  Y.  Supp.  1049.     "A  purchaser  of 
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a  chose  in  action  must  always  abide  by  the  case  of  the  person  from 
whom  he  buys."  Da  vies  v.  Austen,  1  Ves.  Jr.  247;  Schafer  v.  Reilly, 
.")0  >■'.  Y.  61.  "It  is  well  settled  that  an  assipfnee  of  a  mortgage  takes 
it  subject  to  the  equities  attending  the  original  transaction.  If  the 
mortgagee  cannot  himself  enforce  it,  the  assignee  has  no  greater 
rights.  The  true  test  is  to  inquire,  what  can  the  mortgagee  do  by 
way  of  enforcement  of  it  against  the  property  mortgaged?  What  he 
can  do  the  assignee  can  do;  no  more."  Trustees  v.  Wheeler,  61  N. 
Y.  88.  And  this  applies  as  well  to  a  remote  as  to  the  first  assignee. 
Id.  114.  The  assignee  takes  it  also  subject  to  all  equities  of  third 
persons  against  the  assignor.  Greene  v.  Wamick,  64  N.  Y.  220; 
West  brook  v.  Gleason,  79  N.  Y.  23;  Viele  v.  Judson,  82  N.  Y.  32; 
Owen  V.  Evans,  134  N.  Y.  514,  31  N.  E.  999.  The  principle  that  an 
assignee  of  a  mortgagee  takes  it  subject  to  any  defenses  or  equities 
existing  in  favor  of  the  mortgagor  or  of  third  parties  is  not  affected 
by  the  recording  acts.  Prear  v.  Sweet,  118  N.  Y.  454-^62,  23  N.  E. 
!»10;  Schafer  v.  Reilly,  50  N.  Y.  61.  Such  acts  give  notice  of  the  ex- 
istence of  such  instrument,  but  not  of  their  validity  as  to  origin,  or 
any  of  defense  to  them.  It  has  also  been  held  that  the  assignee  of  a 
mortgage  given  without  consideration,  although  he  takes  the  assign- 
ment for  value,  and  in  good  faith,  and  without  notice  or  knowledge  of 
the  fact,  has  no  other  or  greater  rights  in  respect  to  the  mortgage, 
and  stands  in  no  better  condition  to  enforce  it,  than  the  mortgagee. 
The  mortgagee,  having  no  right  of  action  upon  the  security,  can  trans- 
fer none,  and  cannot  convey  to  another  what  he  does  not  possess 
himself.  Persons  purchasing  mortgages  can  always  protect  them- 
selves by  inquiring  of  the  mortgagor  whether  the  securities  are  valid, 
and,  if  they  purchase  on  the  representations  that  the  same  are  valid, 
the  mortgagor  will  be  estopped  from  setting  up  the  contrary.  West- 
fall  V.  Jones,  23  Barb.  9,  and  cases  cited.  This,  although  a  special 
term  decision,  was  approved  in  Hill  v.  Hoole,  116  N.  Y.  299,  22  N. 
E.  547. 

The  effect  of  those  decisions,  as  I  understand  them,  is  that  the  as- 
signee of  a  mortgagor  stands  in  exactly  the  same  position,  and  with 
no  greater  rights,  than  the  mortgagee,  and  hold^  it  subject  to  the  same 
defenses  as  the  mortgagee.  In  legal  effect,  he  is  the  representative 
of  the  mortgagee.  If  he  takes  it  subject  to  the  same  defenses  as  did 
the  mortgagee,  it  seems  to  me  to  follow  that  the  same  evidence  that 
wonld  be  admissible  against  the  mortgagee  to  establish  the  same  de- 
fenses is  admissible  against  his  assignee.  So  here  in  this  case  the 
plaintiff  is  in  the  place  of,  and  is  the  representative  of,  the  mortgagee, 
and  evidence  admissible  against  him  is  admissible  against  her.  "The 
acts  and  declarations  of  the  mortgagee  with  respect  to  the  considera- 
tion, condition,  and  pumoses  under  which  the  instrument  was  made 
and  delivered,  being  admissions  against  his  interest,  would  have  been 
competent  proof  against  him  in  a  suit  to  enforce  the  mortgage  in  his 
lifetime,  and  hence  are  competent  against  the  plaintiff,  who  represents 
him."  Baird  v.  Baird,  145  N.  Y.  659,  40  N.  E.  222.  Even  if  the 
plaintiff  was  a  bona  fide  purchaser,  she  would  not  be  exempt  from  the 
defense  of  a  want  of  consideration.  Briggs  v.  Langford,  107  N.  Y. 
680,  14  N.  E.  502.     It  seems  to  me,  therefore,  that  it  was  error  to 
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exclude  evidence  of  the  declarations  of  Sparling,  showing  or  tending 
to  show  that  the  mortgage  was  without  consideration.  The  fact  that 
snch  evidence  would  tend  to  show  that  the  mortgage  was  made  with 
A  fraudulent  intent  does  not  render  it  inadmissible.  As  was  said  in 
Hill  V.  Hoole,  116  N.  Y.  304,  22  N.  E.  548: 

"It  may  I)e  assumed  It  was  so  made,  and  that  neither  party  to  It  could  obtaiD 
affirmative  relief  upon  or  from  It.  That  situation  does  not  deny  to  the  morl- 
gaior  the  right  to  estahli.sh  its  invalidity  by  way  of  defense,  especially  as 
against  any  other  than  a  bona  fide  assig^nee." 

In  the  case  before  us  the  peraon  seeking  to  raise  the  question  is  not 
the  mortgagor,  but  one  who  has  purchased  the  property,  and  given 
value  for  it;  and  it  was  error  to  reject  such  evidence.  Biiggs  v.  Lang- 
ford,  107  N.  Y.  680,  14  N.  E.  502. 

But  it  is  said  lack  of  consideration  for  the  giving  of  the  mortgage 
caimot  be  proved  by  the  admissions  or  declarations  of  the  mortgagee 
when  offered  in  evidence  against  a  bona  fide  assignee  for  value.  If 
lack  of  consideration  is  a  defense  as  against  a  bona  fide  assignee,  then 
it  seems  to  me  it  may  be  proved  by  the  same  evidence  that  would  be 
admissible  against  the  mortgagee.  His  own  admission  would  be. 
And  it  must  be  borne  in  mind  that  the  admission  offered  here  was 
made  before  the  mortgagee  liad  assigned  the  mortgage.  He  could 
have  been  called  as  a  witness,  if  living.  Why  cannot  his  statement, 
made  while  living,  and  made  against  his  interest,  be  used  now  that  he 
is  dead?  Those  statements  could  have  been  used  against  him  if  he 
had  commenced  this  action  instead  of  the  plaintiif ,  and,  if  thej  cannot 
be  used  against  her,  then  she,  as  assignee,  does  not  stand  in  the  same 
condition  as  to  the  mortgage  as  the  mortgagee,  and  has  not  taken  it 
subject  to  the  same  equities  and  defenses  that  he  held  it  subject  to. 
I  am  aware  of  the  general  rule  that  declarations  of  the  former  holder 
of  a  chose  in  action  are  not  admissible  in  evidence  against  a  bona  tide 
assignee  for  value.  Clews  v.  Kehr,  90  N.  Y.  633;  Truax  v.  Slater. 
.S6  N.  Y.  630.  And  in  the  case  of  a  mortgagee  it  has  been  held  that 
declarations  of  a  former  holder,  tending  to  show  a  payment  or  part 
payment  of  the  mortgage,  were  not  admissible  against  an  assignee 
for  value  (Schenck  v.'Warner,  37  Barb.  258;  Foster  v.  Beals,  21  X.  Y. 
247),  or  that  the  mortgage  was  usurious  (Booth  v.  Swezey,  8  N.  Y. 
276).  But  I  very  much  doubt  whether  the  respondent  is,  or  was  at  the 
trial,  in  a  position  to  invoke  the  rule  laid  down  in  those  cases.  It 
will  be  observed  that  tliey  all  speak  of  such  evidence  as  not  being  ad 
missible  against  an  assignee  for  value.  The  leading  case  in  this  state 
upon  the  rule  which  excludes  the  declaration  of  a  former  holder  of  a 
chose  in  action  as  against  an  assignee  is  tliat  of  Paige  v.  Cagwin.  7 
Hill,  361.  and  a  qualification  of  the  rule  there  laid  down  is  that,  to  ex- 
clude such  declaration,  the  assignee  must  be  a  purchaser  for  value. 
And  that  qualification  has  been  held  to  be  an  essential  part  of  the  rule. 
Von  Sachs  v.  Kretz,  72  N.  Y.  548-554,  and  cases  cited.  It  would 
seem  to  follow  from  these  cases  that,  in  order  to  exclude  such'  declara- 
tion, it  must  afflrmativelv  apj)ear  that  the  assignee  is  an  assignee  for 
value.  And  in  the  case  of  Hill  v.  Hoole,  116  N.  Y.  304,  22  N.  E.  54S. 
the  court  said: 
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"If  tbe  question  of  the  good  faith  of  the  plaintifC  as  assisnee  and  for  value 
would  have  been  of  any  aid  to  him  in  support  of  his  action,  it  was  for  him 
to  show  such  relation." 

Id  this  case  there  was  no  evidence  of  vahie  except  that  offered  by 
the  recitals  in  the  asBi(;nment  and  the  presence  of  a  seal,  sufficient 
prima  facie,  but  which,  it  seems  to  me,  was  overcome  by  the  plaintiff's 
own  testimony  that  she  knew  nothing  about  the  assignment,  and  that 
it  was  made  to  her  without  her  knowledge.  The  inference  that  she 
had  not  paid  anything  for  an  assignment  she  knew  notliing  about, 
and  which  was  made  to  her  without  her  knowledge,  is  not  a  sti'ained 
one.  If  she  had  paid  anything  for  it,  she  would  have  known  it.  The 
absence  of  all  knowledge  of  the  assignment  on  her  part  is  sufficient 
to  overcome  any  presumption  of  pavment  by  her  created  by  the  in- 
strument itself  and  its  seal.  This  testimony  of  the  plaintiff  was  given 
before  the  final  rejection  by  the  trial  court  of  the  testimony  as  to  the 
mortgagee's  declarations.  Upon  what,  then,  could  the  respondent 
base  her  objection  to  such  evidence  that  it  was  incompetent,  when  the 
cases  only  hold  it  incompetent  as  against  an  assignee  for  value? 
-And  again,  in  most,  if  not  all,  of  the  cases  which  I  have  cited,  or  to 
wliich  we  have  been  referred,  where  the  rule  contended  for  has  been  fol- 
lowed, the  evidence  did  not  go  to  the  validity  of  the  instrument  itself, 
but  to  matters  of  defense  extrinsic  to  the  instrument.  The  evidence 
here  offered  goes  to  the  very  existence  of  the  mortgage  itself, — to  the 
title,  so  to  speak.  As  was  said  in  Baird  v.  Baird,  145  N.  Y.  664,  40 
N.  £.  222,  in  speaking  of  the  consideration  of  the  mortgage,  and 
whether  a  mortgage  could  be  attacked  for  lack  of  it: 

"It  is  the  debt  which  gives  the  mortgaKe  vitality  as  a  charge  upon  the  land; 
and  irenerally,  when  there  is  no  debt  or  obligation,  there  is  no  subsisting  mort- 
gage." 

But,  without  attempting  to  recondle  the  numerous — apparently, 
at  least — conflicting  decisions  as  to  when  such  evidence  is  not  ad- 
missible, the  principle  upon  which  it  is  rejected  does  not  apply  in  this 
ease.  "The  great  objection  to  this  class  of  testimony  is  that  it  seeks 
to  establish  by  hearsay  or  secondary  evidence  what  can  be  shown  by 
l)etter  and  more  satisfactory  proof."  Foster  v.  Beals,  supra.  But 
when  the  person  whose  declaration  is  offered  in  evidence  is  dead,  such 
evidence  ceases  to  be  secondaiy.  The  best  evidence — the  declarant's 
own  sworn  evidence  to  be  given  upon  the  trial — is  no  longer  to  be  had. 
And  tbe  fact  that  the  statement  or  declaration  was  against  his  interest 
is  evidence  of  its  truth,  that,  imder  the  circumstances,  takes  the  place 
of  a  sworn  statement  upon  the  trial. 

In  Lyon  v.  Bicker,  141  N.  Y.  225,  .36  N.  E.  189,  the  court  said,  as  to 
declarations  of  a  deceased  grantor,  made  while  he  was  in  the  poscos- 
sjon  of  real  estate,  in  relation  to  his  title  thereto: 

"Tl»«nr  were  made  by  a  party  while  in  the  possession  of  the  real  estate,  and 
in  rdatlon  to  his  title,  and  they  were  made  against  iiis  interest,  and  lie  was 
deceased  at  tbe  time  the  proof  was  given.  lu  such  rases  declarations  of  a 
deceased  person  may  be  given  in  evidence,  even  in  actions  between  third 
parties." 

There  is  some  analogy  between  a  mortgage  which  creates  a  lien 
upon  real  estate  and  a  deed  which  conveys  the  absolute  title  thereto; 
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and  evidence  which  is  admissible  to  invalidate  the  title  to  the  one,  it 
seems  to  me,  is  equally  admissible  to  attack  the  validity  of  the  other. 
The  validity  of  a  mortgage  is  no  more  sacred  than  the  deed  or  title  to 
the  land  upon  which  the  mortgage  is  given.  If  the  declarations  of 
a  deceased  holder  and  owner  of  a  deed  of  land,  made  while  still  the 
holder  and  in  possession  thereof,  and  derogatory  to  his  title,  may  be 
given  in  evidence,  as  held  in  Lyon  v.  Ricker,  supra,  what  reason,  upon 
principle,  can  be  given  why  the  declaration  of  the  deceased  holder 
and  owner  of  a  mortgage  upon  the  same  land,  derogatory  to  the  in- 
validity of  such  mortgage,  should  not  be  received  in  evidence? 

But  it  seems  to  me  the  case  before  us  has  been  squarely  passed 
upon  in  the  case  of  Briggs  v.  Langford,  reported  in  20  Wkly.  Dig.  50:}. 
The  plaintiff,  who  was  the  grantee  of  certain  real  estate,  brought  an 
action  to  restrain  the  enforcement  of  a  prior  mortgage  by  the  assignee 
thereof,  who  took  it  in  good  faith  and  for  value.  The  plaintiff  asked 
for  the  cancellation  of  said  mortgage  and  assignment,  and  their  dls- 
<harge  from  record.  Upon  the  trial  the  plaintiff  offered  to  prove 
the  declarations  of  one  Heath,  who  was  the  original  mortgagee,  mad«> 
while  he  was  the  owner  and  holder  of  the  mortgage,  to  the  effect  that 
the  mortgage  was  made  to  keep  off  creditors  from  the  property  of  the 
mortgagor,  and  that  the  mortgage  had  never  been  delivered;  that  the 
mortgage  was  given  by  the  mortgagor  to  cover  up  his  property,  so 
that  his  creditois  could  not  get  hold  of  it,  and  for  no  other  considera- 
tion. This  evidence  was  excluded  by  the  trial  court,  and  upon  appeal 
+0  the  general  term  it  was  held  that  the  declarations  or  admissions  of 
♦he  assignor  were  not  admissible  against  an  assignee  in  good  faith 
and  for  value,  and  were  properly  excluded.  The  case  then  went  to 
the  court  of  appeals,  and  is  reported  in  107  N.  T.  680,  14  N.  E.  502. 
Tlie  judgment  of  the  general  term  was  reversed,  the  court  saying:     . 

"We  think  that  the  trial  court  erred  In  overruling  the  offer  of  the  plaintiff 
to  prove  that  the  mortgage  was  given  for  the  purpose  of  defrauding  the  cred- 
itors of  the  mortgagor,  and  upon  no  other  tonsideratlon.  •  •  •  The  de- 
fense of  want  of  consideration  is  equiilly  available  against  Langford.  the  as- 
signee of  the  niortgiigc,  as  against  Heath,  the  mortgagee,  for  he  stands,  in 
respect  to  the  security.  In  place  of  his  assignor;  and,  even  If  he  Is  a  bona 
fide  purchaser,  he  is  not  exempt  from  the  want  of  consideration.  The  plain- 
tiff occupies  a  position  quite  as  favorable,  at  least,  as  that  of  the  mortgagor. 
He  paid  the  full  value  of  the  lands,  and  upon  the  plainest  principles  of  justice 
he  is  entitled  to  assail  the  validity  of  any  pretended  liens  thereon." 

But,  if  we  hold  that  evidence  of  a  deceased  mortgagee  while  he 
was  the  holder  of  the  mortgage  is  not  admissible  against  a  boi^a  fide 
assignee  for  value,  then  the  trial  court  was  in  error  in  refusing  to  ad- 
mit evidence  tending  to  show  that  both  Ida  Davis  and  her  mother, 
the  plaintiff  in  this  action,  were  not  purchasers  for  value. 

The  defendant  offered  to  show  that  it  was  the  custom  of  Mr. 
Sparling,  the  mortgagee,  to  take  mortgages,  and  assign  them  to  his 
daughter,  Ida  Davis,  to  hold  for  him.  This  offer  was  objected  to 
and  overruled.  It  appeared  that  upon  Mr.  Sparling's  death  the  bond 
accompanying  the  mortgage  in  question  was  found  in  his  safe,  among 
his  papers.  The  defendant  offered  to  prove  that  the  mortgage  was 
also  there.  Evidence  to  that  effect  was  rejected.  The  defendant 
offered  to  prove  that  Sparling  brought  the  assignment  to  the  county 
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clerk's  oflSce,  paid  the  fees  fca-  recording,  and  directed  the  county 
clerk  to  return  it  to  him;  which  offer  was  rejected.  He  also  offered 
to  prove  that  the  plaintiff  in  this  action  did  not  pay  any  considera- 
tion for  the  assignment  from  her  daughter,  Ida  Davis,  to  her,  of  this 
mortgage.  Evidence  to  that  effect  was  rejected  by  the  court,  al- 
though I  think  it  sufQciently  appears  in  other  places  in  the  testimony, 
as  heretofore  indicated,  that  tie  plaintiff  did  not  pay  any  considera- 
tion for  the  transfer  of  the  mortgage  to  her;  and  it  also  appears  that 
the  assignment  to  her  was  made  absolutely  without  her  knowledge. 
The  effect  of  these  different  rulings  is  this:  That  the  court  refused 
to  receive  any  evidence  showing  or  tending  to  show  that  Ida  Davis 
or  the  plaintiff  were  not  bona  fide  purchasers  for  value,  on  the  ground 
that  it  was  immaterial  and  incompetent,  and  refused  to  receive  the 
declarations  of  Sparling,  because  they  were  not  competent  against  a 
bona  fide  assignee  for  value;  first  refusing  evidence  that  they  were 
not  bona  fide  assignees  for  value,  then  refusing  to  receive  evidence 
of  the  declarations  which  would  operate  against  them,  because  they 
had  not  been  proved  not  to  be  bona  fide  purchasers  or  assignees  for 
value.  These  rulings  in  a  circle  of  course  precluded  the  defendant 
from  making  any  defense.  If  the  evidence  of  these  declarations  of 
Sparling  were  competent  against  persons  who  were  not  bona  fide  pur- 
chasers for  value, — which  I  understand  is  not  disputed, — then  evi- 
dence tending  to  show  that  the  plaintiff  and  Ida  Davis  were  not  such 
purchasers  was  competent,  and  should  have  been  admitted.  Very 
little  reflection,  I  think,  will  convince  any  per.son  that  the  evidence 
itflfered  did  strongly  tend  to  show  that  Ida  Davis  did  not,  in  fact,  pay 
anj-thing  for  the  assignment  to  her.  Assuming  the  facts  to  be  proved 
that  the  defendant  offered  to  prove,  we  will  have  this  state  of  facts: 
Tliat  Mr.  Sparling  .was  in  the  habit  of  taking  mortgages,  and  assign- 
ing them  to  his  daughter,  to  hold  for  him;  that,  after  telling  the  pur- 
pose for  which  this  mortgage  was  given,  and  that  tlie  mortgagor  was 
not  owing  him  anything,  and,  upon  being  asked,  "Well,  if  he  is  not 
owing  you,  how  can  you  hold  him  against  those  judgments?"  he  said, 
"I  think  I  can  do  that  by  assignments;"  that  thereafter  he  made  out 
an  assignment  of  such  mortgage  to  Ida  Davis,  took  assignment  to  the 
county  clerk's  ofBce,  directed  him  to  record  it,  and  return  it  to  him.  and 
he  paid  the  fees  for  such  recording;  that,  so  far  as  the  case  shows, 
the  bond  and  mortgage  were  never  actually  in  the  possession  of  Ida 
Davis,  and  that  upon  his  death  the  bond  and  mortgage  were  found 
with  his  private  papers,  with  an  indorsement  upon  the  bond,  in  his 
own  handwriting,  that  interest  had  been  received  by  him,  which,  so  far 
iis  the  case  shows,  was  the  only  interest  ever  paid  upon  it;  and  that 
immediately  after  his  death  Ida  Davis,  without  any  consideration 
therefor,  transferred  and  assigned  the  mortgage  to  her  mother,  who 
was  the  executrix  of  her  father's  estate,  and  that  her  mother  included 
this  bond  and  mortgage  in  the  inventory  of  her  husband's  assets  that 
she  made  up  as  executrix  and  swore  to.  It  would  then  be  for  the  jury 
to  consider  whether  Ida  Davis,  who  was  in  the  habit  of  having  assign- 
ments of  mortgages,  owned  by  her  father,  made  out  to  her,  to  hold  for 
him,  and  who  never,  so  far  as  the  evidence  shows,  had  this  mortgage 
in  ber  posses«on,  and  had  not  received  any  interest  thereon,  and  who, 
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immediately  upon  her  father's  death,  transferred  it  to  h«  mother, 
without  receiving  a  dollar  of  consideration  therefor,  did  in  fact  hare 
a  dollar's  pecuniary  interest  in  such  instrument;  and  whether  the 
assignment  to  her  was  not  made  in  pursuance  of  his  plan  of  making 
assignments  to  protect  the  mortgagor.  If  Ida  Da\-is  gave  no  con- 
sideration for  the  mortgage,  then  she  was  not  a  bona  fide  holder  for 
value.  From  the  little  evidence  that  did  get  into  the  case,  it  appears 
—very  clearly,  I  think — that  the  plaintiff  did  not  pay  Ida  Davis  any- 
thing for  the  assignment  to  her,  and,  if  neither  of  them  paid  anything 
for  tilie  mortgage,  then  I  think  it  is  beyond  question  that  the  declara- 
tions of  Sparling  as  to  the  lack  of  consideration  for  the  mortgage 
were  competent  And  for  the  errors  of  the  court  in  rejecting  evidence 
of  the  lack  of  consideration  of  the  assignment  to  Ida  Davis  and  the 
plaintiff,  and  in  refusing  the  declarations  of  the  deceased  mortgagee 
as  to  the  lack  of  consideration  for  the  mortgage  itself,  the  jud^^ment 
should  be  reversed,  and  a  new  trial  granted. 

LANDON  and  PUTNAM.  JJ..  concur.     MERWIN,  J.,  concurs  in 
result     PABKEB,  P.  J.,  dissents. 


(22  Misc.  Rep.  113.) 

VAN  DTKB  V.  GARDNER. 

(Supreme  Court,  AppeUate  Term.    December  29,  1S97.) 

1.  Assignment  of  Qoaranty— Constboctioh. 

Defendant  sold  and  assigned  a  bond  and  mortgage  to  W.,  plaintiff's  as- 
signor, and  also  executed  and  delivered  to  W.  an  instrument  guarantying 
the  payment  and  collection  thereof,  and  bimllng  defendant  to  take  a  re- 
assignment, and  pay  the  amount  due,  after  a  certain  date,  if  W.  should  so 
elect.  In  assigning  this  instrument  to  plaintiff  after  defendant's  breach, 
W.  referred  to  it  merely  as  "a  written  guaranty  of  payment  and  collection 
•  *  •  delivered  to  me,"  etc.  In  an  action  brought  upon  it  by  plaintlfT. 
hild,  that  this  assignment  covered  the  entire  instrument  referred  to,  and 
transferred  W.'s  right  of  action  arising  out  of  defendant's  failure,  uitou  no- 
tice and  demand,  to  pay  and  take  a  reassignment  of  the  mortgage. 

i,  Rbai-  Party  in  Interest. 

A  plaintiff  Is  the  real  party  In  interest,  under  Code  Civ.  Proc.  {  449,  If  ht> 
claims  under  an  assignment  valid  as  against  his  assignor,  and  holds  the 
legal  title  to  the  demand  in  suit.  The  defendant  has  no  legal  interest  to 
Inquire  further. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Herbert  Van  Dyke  against  John  M.  Gardner.  Prom  a 
judgment  (47  N.  Y.  Supp.  710)  in  favor  of  pLiintiff  for  tl,337.75  and 
costs,  df>fendant  appeals.     Afflnned. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

T.  F.  Hamilton  and  Henry  M.  Heymann,  for  appellant. 
George  Bell,  for  respondent 

DALY,  P.  J.  The  defendant,  a  lawyer,  was  sued  by  the  assijrnee 
«f  his  client,  Emma  D.  Wadsworth,  upon  his  agreement  in  writing, 
made  March  1,  1894,  to  take  from  her  a  reassignment  of  a  bond  and 
mortgage  which  he  had  previously  sold  to  her  for  91,150,  the  amount 
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due  thereon,  and  to  pay  her,  upon  such  reassignment,  at  any  time  after 
April  1,  18{>5,  the  amount  due  upon  the  bond  and  mortgage,  if  noti- 
fied not  later  than  February  1,  1895.  The  complaint  alleged  notice 
from  the  assignor  to  defendant  in  December,  1894;  demand  by  her  of 
payment  immediately  after  April  1,  1895,  of  the  sum  of  f  1,150,  being 
the  amount  due  on  the  bond  and  mortgage;  the  refusal  of  defendant 
to  take  the  reassignment  and  pay  the  said  sum;  and  the  assignment 
by  her  to  plaintiff  of  the  demand  and  claim  by  reason  thereof,  and  of 
the  bond  and  mortgage.  The  defense  was  a  denial  of  the  amount  dne 
on  the  bond  and  mortgage,  of  the  assignment  to  the  plaintiff,  and 
that  any  sum  was  owing  from  defendant  to  plaintiff;  and  an  affirma- 
tive defense,  alleging  neglect  of  plaintiff's  assignor,  after  request,  to 
foreclose  and  collect  the  mortg:age  from  the  property  covered  by  it, 
which  the  owners  had  suffered  to  become  dilapidated  and  depreciated 
in  valne  below  the  amount  of  the  plaintiff's  mortgage  and  prior  incum- 
brances. The  trial  of  the  action  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  claimed,  and  interest,  which  was  affirmed 
by  the  general  term  of  the  city  court,  and  this  appeal  is  taken  in  re- 
liance upon  certain  exceptions  taken  at  the  trial:  (1)  To  the  excln- 
sion  of  questions  as  to  pavments  upon  account  of  the  bond  and  mort- 
gage, and  refusal  to  allow  the  jury  to  credit  defendant  with  such 
payments;  (2)  the  exclusion  of  proof  tending  to  show  that  the  plaintiif 
was  not  the  owner  of  the  bond  and  mortgage;  (3)  to  the  denial  of  the 
motions  to  dismiss  the  complaint  on  various  grounds, — among  them, 
"that  there  is  no  evidence  in  the  case  showing  that  the  plaintiff  has 
had  transferred  to  him  by  Emma  Duke  Wadaworth,  or  Is  the  o^^Tier 
of,  the  claim  for  damages  by  reason  of  the  defendant's  breach  of  the 
obligation  to  take  a  reassignment  of  the  same."  The  plaintiff  proved 
an  assignment  in  writing  from  Emma  D.  Wadsworth,  party  of  the 
first  part,  to  him,  as  party  of  the  second  part,  of  the  bond  arid  mort- 
gage mentioned  in  defendant's  agreement,  "with  a  written  guaranty 
of  payment  and  collection  of  said  John  M.  Gardner  duly  delivered  to 
me,  and  by  me  transferred  to  the  party  of  the  second  part  hereto,"" 
and  produced  and  proved  on  the  trial  the  said  written  guaranty, 
which  was  as  follows: 

"I  do  hereby  guaranty  the  payment  and  collection  of  the  within  bond  and 
mortjnige,  on  which  there  Is  now  due  $1,150.  and  interest  from  March  1,  1834. 
I  do  hereby  agree  to  talte  a  reassignment  from  said  Emma  Duke  Wadsworth 
of  the  fame,  and  pay  the  amount  due  thereupon  at  any  time  after  the  Ist  day  of 
April.  1895.  If  she  so  elects,  and  so  notifies  me  not  later  than  February  1,  1895. 

"March  21,  1894.  Jno.  M.  Gardner." 

T3ie  instrument  thus  described  in  the  assignment  as  a  "written 
guaranty"  contained  the  agreement  for  a  reassignment,  and  the 
whole  instrument  passed  under  such  description.  The  words  of  de- 
scription cannot  be  construed  as  limiting  the  transfer  to  so  much,  only, 
of  the  instrument  as  guarantied  the  mortgage, — no  such  intention  be- 
ing apparent  from  the  context,  or  from  any  evidence  in  the  case ;  antf 
it  was  therefore  to  be  inferred  that  the  whole  instrument  was  in- 
tended to  pass.  This  is  indicated  by  the  words,  "duly  delivered  to- 
me, and  by  me  transferred  to  the  party  of  the  second  part."  The  as- 
signment of  the  b(md  and  mortgage  carried  with  it  the  guaranty  of 
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payment  or  collection,  even  if  such  guaranty  had  not  been  mentioned 
in  the  assignment.  Stilhnan  v.  Northrup.  109  N.  Y.  473, 17  N.  E.  379; 
Craig  V.  Parkis,  40  N.  Y.  181.  As  it  would  be  superfluous,  therefore, 
in  the  assignment,  to  make  particular  mention  of  the  guaranty,  such 
mention  cannot  be  reasonably  limited  in  effect  as  an  assignment  of 
the  guaranty  alone,  for  that  passes  with  an  assignment  of  the  bond  and 
mortgage.  We  must  regard,  therefore,  the  mention  of  the  instrument 
In  the  assignment  as  referring  to  the  agreement  to  take  a  reassign- 
ment, wliich  would  not  pass  by  a  transfer  of  the  bond  and  mortgage, 
unless  specifically  mentioned.  We  may  hold,  consequently,  that  the 
ass^nment  to  the  plaintiff  relates,  not  only  to  the  defendant's  agree- 
ment to  take  a  reassignment,  but  to  that  exclusively.  This  assign- 
ment of  the  agreement  vested  in  the  assignee  the  cause  of  action  of 
the  assignor  fov  the  breach  of  it,  since  there  was  no  other  right  which 
could  be  conveyed  by  the  assignment;  the  rieht  of  the  assignor  being 
exhausted  by  her  notice  and  demand  within  the  time  limited  by  the 
agreement,  and  there  surviving  to  be  assigned  nothing  but  her  de- 
mand growing  out  of  defendant's  refusal  to  comply  with  such  demand. 
Her  intention,  therefore,  to  transfer  that  demand,  is  to  be  inferred  from 
her  assignment  of  the  agreement,  which,  except  as  a  claim  for  dam- 
ages for  the  prior  breach,  had  no  further  vitality.  It  was  her  only  in- 
tci-est  in  the  agi-(>ement,  and  the  whole  interest  of  the  assignor  in  the 
tiling  assigned  passes  by  a  complete  assignment  to  the  assignee.  2 
Am.  &  Eug.  Enc.  Law  (2d  Ed.)  1084.  It  was  not  the  case  of  a  con- 
tinuing contract,  the  assignment  of  which  does  not  transfer  a  right 
«f  action  for  a  previous  breach.  Love  v.  Van  Every.  18  Mo.  App.  196; 
Van  Driel  v.  Rosierz,  26  Iowa,  575. 

The  denial  to  the  defendant  of  the  right  to  cross-examine  plaintiff 
as  to  liis  ownership  of  the  bond  and  mortgage  was  not  error.  The 
plaintiff  had  proved  an  assignment  to  himself  from  the  owner,  and 
thus  had  established  the  facts  of  assignment  and  ownership  si't  out  in 
the  complaint,  and  denied  by  the  answer.  A  valid  assignment  having 
been  established,  the  defendant  had  no  legal  interest  to  inquire  fur- 
ther. Sheridan  v.  Mayor.  68  N.  Y.  30;  Greenwood  v.  Marvin,  111  N. 
Y.  440,  19  N.  E.  228.  If  the  defendant  had  notice  of  a  transfer  by 
plaintiff  of  his  interest  to  any  other  person  before  the  commencement 
of  Ilia  action,  he  should  have  set  up  the  defense  that  plaintiff  was  not 
the  real  party  in  interest,  and  pleaded  the  facts  to  establish  it. 

The  only  remaining  exceptions  by  defendant  that  require  to  be  no- 
ticed are  those  with  respect  to  rulings  upon  the  subject  of  alleged  pay- 
ments by  defendant  upon  account  of  the  bond  and  mortgage  of  which 
he  was  to  take  the  reassignment.  He  claimed  the  right  to  show 
t*uch  payments  under  his  denial  that  the  sum  claimed  by  plaintiff  and 
his  assignor  remained  due  thereon  at  the  time  of  the  notice  and  de- 
mand by  the  latter  upon  him.  But  while  the  trial  judge  sustained. 
in  the  first  instance,  an  objection  to  the  question  put  to  defendant, 
"How  much  money  have  you  paid  on  account  of  this  bond  and  mort- 
gage?" it  appears  from  the  record  that  defendant  was  subsequently 
allowed  to  go  fully  into  the  matter,  and  to  state  all  he  had  to  say  on 
the  subject,  from  which  it  conclusively  appeared  that  he  had  made  no 
payments  on  account  of  these  instrimients.     He  at  one  time  claimed 
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to  have  made  a  paj-ment  of  f300  thereon,  but  it  was  shown  that  the 
oaly  advance  of  that  amount  by  him  to  his  client,  for  which  a  voucher 
was  produced,  in  the  form  of  a  note  dated  November  10,  1894,  was  a 
loan  on  the  security  of  another  mortgage  (for  $1,000)  that  he  had  sold 
to  her.  He  then  testifled  that  he  had  given  her  |300  at  another  date 
(May,  1895),  but  as  to  that  he  expressly  stated  that  it  was  applied  on 
the  same  f  1,000  mortgage;  and  he  further  testifled  that  when,  at  that 
lime,  the  plaintiff's  assignor  asked  him  if  he  was  in  a  position  to  let 
her  have  the  money  on  the  fl,150  mortgage,  he  told  her  that  the 
mortgage  was  good,  but  that  she  had  not  notified  him  that  she  wanted 
the  money;  that  notice  was  necessary  under  the  agreement;  that  he 
was  resi)onsible  under  his  guaranty,  but  that,  if  she  did  not  proceed  to 
foreclose,  she  would  lose  her  rights  against  him  as  guai^antor.  He 
further  showed,  beyond  question,  that,  instead  of  paying  anything  on 
account  of  the  mortgage,  he  repudiated  any  liability  under  the  agree- 
ment to  take  a  reassignment  when  the  money  was  demanded  by  the 
assignor,  and  also  when  it  was  demanded  by  the  assignee;  putting 
bis  repudiation  squarely  on  tlie  ground  that  notice  had  not  been  given 
liim  within  the  time  limited  by  the  agreement.  The  ruling  of  the 
trial  judge,  therefore,  worked  no  injury;  and  the  subsequent  refusal 
to  submit  the  question  of  payment  to  the  jury  was  proper,  since  it  ap- 
peared that  no  payment  had  been  made. 
Judgment  afBrmed,  with  costs.     All  concur. 


C'l  JIIsi-.  Rep.  7t5.) 
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(Supreme  CJourt,  Sjwolal  Term,  New  York  County.     November,  1897.) 

Marriaob— Annulment  kor  Fradd. 

Where  a  man  represented  to  a  woman  that  he  was  in  good  physical  health. 
In  reliance  on  which  statement  she  married  hini.  when,  as  a  matter  of  fact, 
at  the  time,  he  knew  he  had  a  chronic  and  contapious  venereal  disease, 
ivlilch  he  communicated  to  his  wife,  whereupon,  Immediately  after  discover- 
ing his  condition,  she  left  him,  and  lived  apart  from  him,  there  being  no  off- 
spring of  the  marriage,  she  is  entitled  to  a  decree  annulling  the  marriage 
on  the  ground  of  fraud. 

Action  by  a  mother  to  annul  the  marriage  of  her  minor  daughter 
on  the  ground  of  fraud.  Keport  of  referee  recommending  the  an- 
nulment of  the  marriage.  Decree  of  annulment  granted  on  the  re- 
jM)rt. 

Before  ROGER  POSTER.  Referee. 

B.  Lewinson,  for  plaintiff. 
Herman  Joseph,  for  defendant. 

FOSTER,  R.  This  action  was  brought  under  sections  1743,  1750, 
Code  Civ.  Proc,  by  a  mother,  to  annul  for  fraud  the  marriage  of  her 
minor  daughter.  The  following  facts  were  proved  upon  the  trial 
before  me,  at  which  both  parties  were  represented  by  counsel : 

The  marriage  was  solemnized  on  February  9,  1897.  The  wife  was 
then  20  years  of  age.     Before  the  ceremony,  in  a  conversation  be- 
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tween  them  during  their  engagement,  the  defendant  told  her  that 
lie  was  in  good  health.  In  reliance  upon  this  stateiueut  she  entered 
into  the  marriage  relation.  The  representation  was  false  and  fraud- 
ulent, for  he  was  then,  as  he  well  knew,  aillieted  with  a  chronic  and 
contagious  venereal  disease.  Within  one  week  from  their  marriage 
his  wife  contracted  the  disease  from  him.  She  has  suffered  so  acute- 
ly from  it  that  her  life  was  endangered,  and  she  is  not  yet  cured; 
nor  is  he,  so  far  as  the  evidence  discloses.  Immediately  after  her 
discovery  of  his  condition,  she  left  him,  and  they  have  since  lived 
apart.  There  is  no  offspring  of  the  marriage,  and  she  is  not  preg- 
nant. 

The  case  is  almost  of  first  impression,  and  the  law  upon  the  sub- 
ject of  the  annulment  of  marriage  for  fraud  is  by  no  means  clear. 
Its  general  principles,  however,  are  well  settled.  Where  there  has 
been  a  consent,  and  the  minds  of  the  parties  have  met  when  they 
joined  in  the  bond,  the  fact  that  either  of  them  entered  into  it  upon 
the  faith  of  a  misrepresentation  so  material  as  to  avoid  an  ordinary 
contract  is  in  most  cases  no  ground  for  allowing  him  or  her  to  be 
relieved  upon  a  discovery  of  the  fraud.  "The  contract  of  marriage 
is  something  more  than  a  mere  civil  agreement  between  the  parties, 
the  existence  of  which  affects  only  themselves.  It  is  the  basis  of 
the  family,  and  its  dissolution,  as  well  as  its  formation,  is  matter 
of  public  policy,  in  which  the  body  of  the  community  is  deeply  in- 
terested, and  it  is  to  be  governed  by  other  considerations  than  those 
which  obtain  with  regard  to  any  ordinary  civil  contract  inter  partes. 
For  that  reason  the  courts  have  been  strict  in  laying  down  and  in 
maintaining  rules  as  to  the  annulment  of  this  contract,  and  in  re- 
quiring a  somewhat  higher  degree  of  proof,  before  permitting  it  to 
be  set  aside  for  fraud,  than  is  requisite  for  the  annulment  of  ordi- 
nary contracts,  and  in  insisting  also  that  the  fraud  which  shall  in- 
validate the  contract  must  be  something  more  than  a  mere  misrep- 
i-psentation  as  to  collateral  matters.  "Without  examining  fully  into 
all  the  cases  upon  this  subject,  it  may  be  sufficient  to  say  that  the 
rule  is  well  settled  that  no  fraud  will  avoid  a  marriage  which  does 
not  go  to  the  very  essence  of  the  contract,  and  which  is  not  in  its 
nature  such  a  thing  as  either  would  prevent  the  party  from  enter- 
ing into  the  marriage  relation,  or,  having  entered  into  it,  would  pre- 
clude performance  of  the  duties  which  the  law  and  custom  iraposes 
upon  the  husband  or  wife  as  a  partv  to  that  contract.  1  Bish.  Ma«. 
&  Div.  §§  183, 184;  Schouler,  Husb.  &  Wife,  §  27;  Reynolds  v.  Reyn- 
olds, 3  Allen,  605.  Within  that  rule  it  has  been  held  that  fraud- 
ulent representations  of  one  party  as  to  birth,  social  position,  fot- 
tune,  good  health,  and  temperament  do  not  vitiate  the  contract  (1 
Schouler,  Husb.  &  Wife,  §  27);  and  so,  also,  it  seems  to  be  a  well- 
established  rule  that  no  misconception  of  one  party  as  to  the  char- 
acter or  fortune  or  temjjer  of  the  other,  however  brought  about,  will 
support  an  allegation  of  fraud  on  which  a  dissolution  of  the  mar- 
riage contract,  when  once  executed,  can  be  obtained  in  a  court  of 
justice.  Bish.  Mar.  &  Div.,  supra;  Wier  v.  Still,  31  Iowa,  107.  If, 
when  the  relation  is  entered  into,  the  party  is  competent  to  make 
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Jhat  contract,  is  mentally  competent  to  do  the  duties  which  the  con- 
tract involves,  and  physically  able  to  meet  its  obligations,  uothing 
more  can  be  required;  and,  however  the  other  party  may  be  disap- 
iwinted  as  to  physical  or  mental  characteristics  which  he  or  she  ex- 
pected would  exist,  such  disappointment  is  no  ground  for  setting 
aside  the  contract,  which  the  public  good  requires  should  be  ren- 
dered indissoluble  except  for  the  gravest  reasons.  In  the  applica- 
tion of  this  rule  the  courts  have  properly  proceeded  to  an  extent 
which  seems  sometimes  to  work  a  hardship.  Undoubtedly,  it  is 
gravely  important  to  every  respectable  man  that  the  woman  whom 
he  takes  to  wife  should  be  virtuous;  and  yet  it  is  thoroughly  well 
settled  that  the  mere  fact  that  the  woman,  previous  to  her  marriage, 
has,  without  the  knowledge  of  her  hnsbaud,  been  guilty  of  incon- 
tinence, affords  no  ground  for  setting  aside  the  marriage  contract,  if 
she  has  reformed.  Beynolds  v.  Reynolds,  3  Allen,  605;  Ijcavitt  v. 
Leavitt,  13  Mich.  452;  1  Bish.  Mar.  &  Div.,  supra."  Runisey.  J.,  in 
Fisk  ▼.  Fisk,  6  App.  Div.  432,  at  pages  434,  435,  39  N.  Y.  Supp. 
537. 

The  language  of  Judge  Bapallo  in  Blank  v.  Blank,  107  N.  Y.  91, 
9C,  13  N.  E.  Cia,  and  the  decision  of  the  equity  term  of  the  superior 
court  of  the  city  of  New  York  in  Keyes  v.  Keyes,  6  Misc.  Rep.  353. 
2(5  N.  Y.  Snpp.  910,  would  support  a  more  liberal  doctrine;  but,  in 
view  of  the  express  disapproval  of  King  v.  Brewer,  8  Misc.  Rep.  587. 
29  N.  Y.  Supp.  1114,  and  the  limitations  laid  down  in  Fisk  v.  Fisk, 
supra,  this  case  will  be  measured  by  the  rule  laid  down  in  the  opin- 
ion of  Judge  Rumsey,  above  quoted.  The  fraud  which  vitiates  the 
marriage  must  be  one  which  relates  to  the  fundamentals  of  the  rela- 
tion; and  one  of  those  fundamentals  is  a  physical  capacity  to  dis- 
charge the  marital  duties,  and  for  each  sex  to  do  its  part  towards  the 
production  of  their  offspring.  The  rule,  however,  is  not  restricted  to 
a  fraudulent  concealment  of  physical  impotency.  For,  in  cases 
where  the  parties  have  had  complete  physical  congress,  marriages 
have  been  annulled  because  of  the  fraudulent  concealment  of  the 
fact  that  at  the  time  of  their  celebration  the  woman  was  pregnant 
by  a  man  other  than  her  husband.  Scott  v.  Shufeldt,  5  Paige,  43; 
Reynolds  v.  Reynolds.  3  Allen,  605;  Morris  v.  Morris,  Wright,  630. 
The  fraudulent  concealment  or  denial  of  antenuptial  incontinency  by 
either  party  with  others,  or  even  of  the  previous  birth  of  an  illegiti- 
mate child  by  the  woman,  are  not,  however,  adequate  grounds  for 
the  annulment.  The  reason  for  the  distinction-  is  clearlv  stated  bv 
Judge  Pryor,  in  Shradv  v.  Logan,  17  -Misc.  Rep.  329,  330,  40  N.  Y. 
Snpp.  1010: 

'•I'rpfjnancy  with  an  illPRitiiriate  child  at  the  time  of  the  marriage  avoids  it. 
for  the  reason,  as  stated  by  the  courts  and  writers,  that  it  disables  tlie  wife 
for  the  present  dIscharRe  of  her  i)roper  functions,  namely,  Riving  offspriHR  to 
her  husband,  and  because  It  brings  a  bastard  to  his  bed  to  compete  for  his 
fortune  with  his  lawful  Issue." 

The  duties  imposed  by  the  marital  relation  are  reciprocal,  iind 
each  has  an  e«iual  right  to  the  performance  of  those  imposed  upon 
The  other.  The  wife,  as  well  as  the  husband,  has  the  right  to  off- 
spring, and  a  fraud  which  conceals  his  disability  to  discharge  his 
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proper  functions  towards  that  end  should  entitle  her  to  release. 
Where  either  party  is  in  such  a  physical  condition  that  the  discharge 
of  the  marital  function  will  afflict  the  other  with  a  loathsome  disease, 
he  or  she  is,  in  my  opinion,  not  "physically  able"  to  meet  the  mar- 
ital obligations.  The  report  of  the  referee  in  Meyer  v.  Meyer,  49 
How.  Prac.  311,  upon  which,  however,  no  action  seems  to  have  been 
taken  by  the  court,  and  where  the  fraudulently  concealed  disease  af- 
fected tie  woman,  confirms  this  position.  In  Devanbagh  v.  Devan- 
bagh,  6  Paige,  175,  177,  where  Chancellor  Walworth  held  that  cur- 
able impotency  was  not  a  ground  for  annulment,  although  the  wo- 
man refused  to  submit  to  the  operation  necessary  for  tLe  cure,  fraud 

was  expressly  disproved.     In  the  unreported  case  of  G v. 

G ,  on  July  8,  1897,  which  was  called  to  my  attention  after  the 

foregoing  opinion  was  written,  a  judgment  was  entered  at  the  di- 
rection of  Mr.  Justice  Truax,  dissolving  a  marriage  for  fraud  in  the 
suppression  by  the  defendant  of  the  fact  that  he  was  afflicted  at  the 
time  of  marriage  with  syphilis,  which  he  gave  to  his  wife,  and  which 
was  transmitted  to  a  child  born  of  the  ma^riage,  who  afterwards 
died.    One  of  the  findings  was  as  follows: 

"The  representations  made  by  the  defendant  to  the  plaintiff,  and  to  her  friends 
and  relatives  on  her  behalf,  as  to  bis  physical  condition  and  freedom  from 
constitutional  and  organic  disease,  constitute  a  fraud  on  plaintiff,  and  entitle 
her  to  have  the  marrlajfe  aforesaid,  contracted  between  herself  and  the  defend- 
ant In  reliance  upon  such  misrepresentation,  absolutely  annulled  and  dissoh'ed." 

Although  the  disease  fraudulently  concealed  in  the  case  at  bar 
was  of  a  less  virulent  character,  and  one  that,  perhaps,  would  be 
more  correctly  described  as  local  rather  than  as  constitutional,  the 
principle  seems  to  be  the  same;  and  this  decision  would  be  binding 
upon  me  even  if  it  were  in  conflict  with  my  own  views.  The  issiiPB 
are,  consequently,  decided  in  favor  of  the  plaintiff |  and  a  report  here- 
with submitted  recommending  the  annulment  of  the  marriage. 

Ordered  accordingly. 


(21  Misc.  Rep.  718.) 

WICK  v.  FT.  PLAIN  &  R.  S.  R.  CO. 

(Supreme  Court.  Special  Term,  Onondaga  County.     November,  1S07.) 

(Jhdertakinos  on  Appeat,— Service— Time. 

Code  Civ.  Proc.  §  1352,  provides  that  an  appeal  to  the  appellate  division 
from  a  final  JudRment  of  the  supreme  court  may  be  taken  by  giving  the 
security  required  to  perfect  an  appeal  to  the  court  of  appeals,  and  that 
the  execution  is  stayed  as  on  fin  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions.  Section  1351  provides  that  such  appeals  are  jrov- , 
emed  by  the  provisions  applicable  to  appeals  to  the  court  of  appeals.  Sec- 
tion 1.*^,  relating  to  undertakings  on  appeal  to  the  court  of  appeals,  pro- 
vides that  a  copy  of  the  undertaking  must  be  sen-ed  on  the  attorney  for 
the  adverse  party  with  the  notice  of  appeal,  or  before  the  expiration  of 
the  time  of  appeal.  Ueld,  that  an  undertaking  under  section  1352  is  gov- 
erned by  section  1334. 

Motion  by  Richard  B.  Wick,  plaintiff,  to  compel  the  Ft.  Plain  & 
Richfield  Springs  Railroad  Company,  defendant,  to  show  cause  why 
an  undertaking  on  appeal  given  by  defendant  company  should  not 
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be  Tacated  and  set  aside.    Granted,  without  prejudice  to  appellant 
to  file  a  pew  undertaking  and  be  relieved  from  its  default 

R  R  Martin,  for  the  motion. 

James  G.  Janeway,  opposed. 

HISCOCK,  J.  This  action  was  brought  to  foreclose  a  mechanic'* 
lien  alleged  to  have  been  effected  against  the  property  of  the  de- 
fendant railway  company,  various  other  lienors  being  joined  as  par- 
ties defendant.  On  or  about  June  2,  1896,  a  judgment  was  rendered 
sustaining  the  liens  of  several  of  the  other  defendants  as  against' 
defendant  railway  company's  property,  and,  among  other  thingsy 
directing  a  sale  of  the  said  property  for  the  purpose  of  paying  such 
liens,  with  the  expenses  of  the  suit,  etc.  The  railway  company,  Au- 
gust 3,  1896,  appealed  from  said  judgment,  but  gave  no  undertaking 
Thereafter,  under  such  judgment,  sale  of  said  property  upon  De- 
cember 7,  1897,  was  advertised.  November  20,  1897,  a  justice  of 
the  supreme  court  having  approved  the  same  as  to  form  and  snflfl- 
ciency  of  the  sureties,  and  fixed  the  liabilities  of  the  latter  in  accord- 
ance with  the  terms  thereof,  an  undertaking  was  filed  by  said  rail- 
way company,  in  the  form  prescribed  by  section  1331  of  the  Code  for 
an  undertaking  in  such  a  case,  to  stay  execution  of  judgment,  and 
thereafter  a  copy  thereof,  with  notice  of  filing,  etc.,  was  served  upon 
the  attorneys  for  the  plaintiff  and  other  defendants  therein.  It  m 
claimed  that  said  undertaking,  having  been  made  and  filed  long  after 
the  time  within  which  said  defendant  could  appeal  herein,  was  late 
and  ineffectual,  especially  to  accomplish  any  stay  of  execution  of 
judgment;  and  that  is  the  only  question  involved  in  this  motion. 

Section  1351  of  the  Code,  relating  to  the  subject  of  appeals  from 
the  supreme  court  to  the  appellate  division,  provides: 

"Security  Is  not  required  to  perfect  tbe  appeal;  but,  except  where  It  Is  other- 
wise specially  prescribed  by  law,  the  appeal  does  not  stay  the  execution  of  the 
Judgnient  or  order  appealed  from ;  uulcss  the  court.  In  or  from  which  the  ap- 
peal is  taken,  or  a  Judge  thereof,  makes  an  order  directing  such  a  stay." 

Section  1352  of  the  Code  provides: 

"Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  In  this  title, 
the  appellant  may  give  the  security  required  to  perfect  an  appeal  to  the  court 
of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the  same  effect;  and 
to  stay  the  execution  thereof.  In  that  case,  the  execution  of  the  judgment  ap- 
pealed from  Is  stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  game  conditions." 

Section  1351  further  provides: 

"If  security  Is  given,  either  as  a  condition  of  grunting  the  order  [provided  for 
In  section  1351],  or  as  prescribed  In  the  next  section  [1352],  the  provisions  of 
title  second  of  this  chapter  apply  thereto,  as  if  the  appellate  division  of  the  sa- 
preme  court  was  specified  In  those  provisions,  in  place  of  the  appellate  court, 
and  a  Judge  of  the  same  court'  In  place  of  a  judge  of  the  court  below." 

It  is  not  claimed  that  any  order  was  made  by  the  supreme  court  or 
a  judge  thereof,  in  connection  with  the  undertaking  in  question  and 
predicated  upon  it,  directing  any  stay;  and  the  defendant  must, 
therefore,  be  considered  to  have  served  his  undertaking  and  to  have 
secured  his  stay,  if  at  all,  under  the  provisions  of  section  1.352.  So 
that,  under  the  terms  of  section  1351,  we  have  the  provisions  of  title 
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2,  coTering  the  subject  of  appeals  to  the  court  of  appeals,  applying 
to  the  undertaking,  and  also  the  provisions  of  section  1352,  allow- 
ing the  appellant  to  give  "the  security  required  to  perfect  an  appeal 
to  the  court  of  appeals  from  a  judgment  of  the  same  amount  or  to 
the  same  effect,  and  to  stay  the  execution  thereof,"  and  further  pro- 
viding that  in  that  case  "the  execution  of  the  judgment  appealed 
from  is  stayed  as  upon  an  appeal  to  the  conrt  of  appeals  and  sub- 
ject to  the  same  conditions." 

Turning,  now,  to  the  title  in  question,  we  find  section  1326  treating 
of  the  security  necessary  to  perfect  an  appeal  to  the  court  of  appeals, 
and  then  sections  1327  to  1331,  both  inclusive,  treating  of  the  va 
riouB  kinds  of  undertakings  necessary  to  efifect  stay  of  execution  upon 
appeal  from  various  kinds  of  judgment,  respectively.  Then  follows 
section  1334,  relating  to  such  undertakings,  and  which  provides: 

"■Where  two  or  more  undertakings  are  required  to  be  given  as  presorllHjd  in 
this  title  they  may  be  contained  in  the  same  Instrument,  or  in  different  Instru- 
ments at  the  option  of  the  appellant.  Each  undertaking  given  as  prescribed 
in  this  title,  must  be  executed  by  at  least  two  sureties,  and  must  specify  tho 
residence  of  each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
It  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party  with  the  no- 
tice of  appeal  or  before  the  expiration  of  the  time  of  appeal." 

Therefore,  we  have  the  defendant  railway  company  attempting  to 
stay  execution  of  judgment  by  an  undertaking  under  a  section  of 
the  Code  which  authorized  it  to  "give  the  security  required  to  per- 
fect an  appeal  to  the  court  of  appeals  from  a  judgment  of  the  same 
amount  or  to  the  same  effect,  and  to  stay  the  execution  thereof" 
(section  1352),  and  under  the  provisions  of  that  section  and  of  sec- 
tion 1351,  which,  in  effect,  made  applicable  all  of  the  provisions  and 
conditions  of  the  Code  applicable  to  an  undertaking  on  appeal  to 
the  court  of  appeals  to  perfect  appeal  or  to  stay  execution  of  judp 
ment.  Among  such  provisions  and  conditions  is  the  one  quoted  from 
section  1334,  which,  in  effect,  requires  that  such  undertaking  upon 
appeal  to  the  court  of  appeals  must  be  given  at  or  before  the  expi- 
ration of  the  time  to  appeal.  This  seems  to  me  to  be  conclusive,  and 
decisive  in  the  affirmative  of  the  contention  made  by  the  moving 
party  herein,  that  said  defendant  has  been  late  with  its  undertaking. 

The  counsel  for  defendant  has  argued  carefully  and  at  length  that 
various  restrictions  and  regulations  requiring  an  appellant  to  give 
security  in  order  to  perfect  an  appeal  to  the  former  general  term  or 
present  appellate  division  have  been  broken  down  and  removed,  and 
from  which  he  argues  in  a  general  way  that  the  provision  fixing  the 
time  of  giving  an  undertaking  upon  appeal  to  the  court  of  appeals 
should  not  be  applied  to  this  appeal.  It  is  true  that  greater  latitude 
is  allowed  in  appealing  without  security  to  the  appellate  division 
than  to  the  court  of  api)eals,  provided  no  stay  is  desired;  but,  if  the 
appellant  desires  to  stay  execution  of  judgment,  there  seems  to  be  no 
good  reason  why  he  should  not  be  held  with  reasonable  strictness  to 
an  observance  of  the  provisions  seeming  to  apply  to  the  subject, 
and  it  is  certainly  desirable  that,  if  execution  of  a  judgment  is  to 
be  stayed  by  the  giving  of  an  undertaking,  the  successful  party, 
having  recovered  the  judgment,  should  be  seasonably  informed  of 
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that  fact  by  the  execution  of  the  undertaking  before  the  time  to  ap- 
peal has  expired,  rather  than  a  longer  time  after,  when  he  has  taken 
steps  and  incurred  expenses  to  carry  his  judgment  into  effect. 

The  motion,  therefore,  is  granted,  but  without  prejudice  to  any 
right  which  the  appellant  may  have  to  apply  for  leave  to  file  its 
undertaidng  and  be  relieved  from  its  default. 

Ordered  accwdingly. 


(25  App.  DiT.  228.) 

ZBLTNEiR  V.  IRWIN. 

(Supreme  Conrt,  Appellate  Division,  First  Department.    January  21,  1898.1 

1.  Contract— What  C!onstitctk8. 

An  advertising  circular  of  a  stock  broker,  which  merely  sets  forth  the 
adranta^es  of  a  certain  method  of  dealing,  and  the  broker's  facilities  for 
representing  investors,  without  setting  forth  in  particular  what  is  to  be 
done  with  moneys  intrusted  to  him,  does  not  constitute  an  "offer,"  such 
that  the  mailing  of  a  letter  from  a  recipient  thereof  to  the  broker,  Inclosing 
funds  for  investment,  but  making  no  reference  to  the  circular,  would  con- 
stitute an  acceptance  and  close  a  contract  between  the  parties. 
&  Same— Acceptance— Lkx  Loci. 

In  such  a  case  It  is  the  Inyestor*!  letter  that  constitutes  an  offer  to  con- 
tract which  la  consummated  by  the  mailing  of  the  broker's  acceptance, 
and  that  the  contract  Is  therefore  governed  by  the  laws  of  the  place  where 
the  broker's  acceptance,  and  not  the  Investor's  letter,  was  mailed. 
8.  WAGEnisa  Contracts— Vai.iditt. 

Wagering  contracts,  merely  as  snch,  were  not  Invalid  at  common  law. 
4  Foreign  Laws- Presumptions. 

In  tbe  absence  of  proof,  courts  of  one  state,  the  statutes  of  which  ren- 
der wagering  contracts  unlawful,  will  not  presume  the  existence  of  cor- 
responding statutes  In  another  state. 

Appeal  from  appellate  term. 

Acticm  by  Henry  Zeltner  against  George  M.  Irwin.  Prom  an  or- 
der of  the  appellate  term  (46  N.  Y.  Supp.  852)  affirming  a  judgment 
of  the  general  term,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

R.  Bornham  Moffat,  for  appellant. 
Edgar  J.  Lauer,  for  respondent 

EUMSEY,  J.  The  action  was  brought  by  the  assignee  of  one  An- 
nie W.  Smith  and  Annie  W.  W.  Smith  to  recover  from  the  defendant 
sums  of  money  which  the  two  assignors  had  sent  to  the  defendant 
to  be  used  in  the  purchase  of  futures  in  grain  in  the  Chicago  mar- 
ket. The  claim  of  the  plaintiff  is  that  the  money  was  to  be  used 
ostensibly  in  the  purchase  and  sale  of  grain  in  that  market  for  fu- 
ture delivery,  but  that  it  was  understood  between  the  two  assignors 
and  the  defendant  that  no  actual  delivery  of  grain  should  be  received 
or  made,  but  that  the  entire  transactions  had  with  the  money  should 
be  mere  wagers  or  bets,  dependent  upon  the  rise  and  fall  of  the  prices 
of  grain  in  the  market,  which  prices  fluctuated  from  day  to  day,  and 
were  unknown  and  contingent  events.  It  was  claimed  by  the  plain- 
49  N.Y.8.-22 
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tiff  that  these  contracts  were  anlawful  under  the  statute  of  this 
state,  enacting  that  all  wagers,  bets,  or  stakes,  made  to  depend  upon 
any  chance,  casualty,  or  unknown  or  contingent  event  whatever, 
should  be  unlawful,  and  providing  that  such  contracts  should  be 
void ;  and  be  sought  to  recover  under  the  authority  of  that  provisioii 
of  the  statute  which  authorized  any  person  who  should  deliver  or 
deposit  money  upon  any  such  contract  to  recover  it  back.  1  Rev.  St. 
p.  662,  §§  8,  9.  The  defendant  admitted  that,  when  the  money  was 
delivered  to  him,  it  was  understood  between  himself  and  the  as- 
signors of  the  plaintiff  that  no  actual  delivery  of  the  grain  should 
be  received  or  made,  but  that  all  the  transactions  had  with  the  money 
should  be  mere  wagering  contracts  upon  the  rise  and  fall  of  prices 
of  grain  in  the  market,  which  said  prices  fluctuated  from  day  to  day 
and  were  unknown  and  contingent  events.  But,  while  admittinji 
these  facts,  the  defendant  insisted  that  the  plaintiff  was  not  entitled 
to  recover,  because  he  claimed  that,  although  the  contract,  as  it  was 
admitted  to  be,  was  void  by  the  laws  of  the  state  of  New  York,  yet 
that  it  was  not  made  in  the  state  of  New  York,  but  was  made  in  the 
state  of  Pennsylvania,  and  that  there  was  nothing  to  show  either 
that  such  a  contract  was  illegal  in  the  state  of  Pennsylvania  or,  if 
it  was  illegal,  that  the  plaintiff's  assignors,  being  in  pari  delicto 
with  the  defendant,  could  not  recover  the  money  which  they  had 
willingly  invested  in  a  contract  of  that  kind. 

There  is  no  doubt  that  wagering  contracts,  as  such,  were  not  in- 
valid at  common  law,  unless,  in  addition  to  being  wagering  con- 
tracts, they  contravened  some  recognized  rule  of  public  policy.  The 
wagering  element,  merely,  was  not  suflQcient  to  make  the  contract 
invalid,  or  to  authorize  a  person  who  had  invested  money  upon  it  to 
recover  that  money  from  the  person  to  whom  he  had  paid  it.  Chit 
Cont.  (11th  Am.  Ed.)  735;  Bunn  v.  Biker,  4  Johns.  426.  The  right 
to  recover  of  the  plaintiff,  then,  must  stand  upon  the  statute  of  the 
state  of  New  York.  But  that  statute  has  no  extraterritorial  force, 
and  it  cannot  operate  to  make  unlawful  any  contract  which  was  valid 
in  the  jurisdiction  where  it  was  made.  If  the  plaintiffs  assignors 
entered  into  this  contract  in  the  state  of  Pennsylvania,  they  were 
bound  by  it,  if  it  was  a  valid  contract  there.  Story,  Confl.  Laws,  § 
282;  Jewell  v.  Wright,  30  N.  Y.  259.  There  is  no  proof  in  the  case, 
and  no  allegation  in  the  complaint,  that  in  Pennsylvania  such  con- 
tracts were  invalid,  or  that  by  the  laws  of  that  state  money  paid 
upon  them  could  be  recovered  back.  Such  invalidity,  and  the  right 
to  recover,  only  come  to  exist  by  the  statute,  and  there  is  no  pre- 
sumption that  the  statute  of  Pennsylvania  in  that  respect  is  like  the 
statute  of  the  state  of  New  York  (Cutter  v.  Wright,  22  N.  Y.  472); 
but,  on  the  contrary,  in  the  absence  of  proof  on  the  subject,  the  pre- 
sumption is  that  the  law  which  obtains  there  is  the  common  law 
(Greenl.  Ev.  [14th  Ed.]  §  43,  note;  Harris  v.  White,  81  N.  Y.  532). 
By  that  law  this  contract  was  not  illegal.  Therefore  it  is  material 
to  consider  whether  the  plaintiff's  contention  that  the  contract  was 
made  in  the  state  of  New  York  is  well  founded,  because,  if  it  is  not, 
he  has  failed  to  establish  a  right  to  recover. 
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No  evidence  was  offered  on  the  part  of  the  defendant  The  case 
stands  solely  upon  the  testimonj  which  the  plaintiff  produced.  At 
the  close  of  the  plaintiff's  case  each  party  moved  for  the  direction  of 
a  verdict,  and,  after  consideration,  a  verdict  was  directed  for  the 
plaintiff,  to  which  the  defendant  excepted.  That  exception  fairly 
raises  the  question  which  the  defendant  seeks  to  present  There  was 
no  disputed  question  of  fact  in  the  case,  and  the  only  question  is 
whether,  giving  to  the  evidence  of  the  plaintiff  all  the  weight  to 
which  it  can  fairly  be  entitled,  it  can  be  said  that  the  court  was 
right  in  concluding  that  the  contract  was  made  in  the  state  of  New 
York  and  is  governed  by  the  laws  of  that  state.  It  was  made  to  ap- 
pear that  the  defendant  lived  and  had  his  place  of  business  in  Pitts- 
burg, in  the  state  of  Pennsylvania.  The  evidence  of  the  plaintiff 
was  to  the  effect  that  at  a  certain  time  in  1893  one  of  his  assignors 
received "  through  the  mail  a  printed  circular,  postmarked  "Pitts- 
burg," at  the  lK)ttom  of  which  was  printed  the  name  of  the  defend- 
ant, and  upon  which  was  given  the  address,  "10  Ferguson  Block, 
Pittsburg,  Penn."  That  paper  had  been  destroyed  by  the  witness 
before  the  trial  of  the  action,  but  she  gave  her  version  of  the  con- 
tents of  it,  which  were,  as  stated  by  her,  to  the  effect: 

"That  people  down  in  Wall  street  were  content  to  put  in  lar^e  soins  of  money, 
and  get  large  gains,  whereas,  people  of  smaller  means  would  put  In  smaller 
sums;  that  they  could  add  up  all  together,  and  then  they  would  be  content 
with  smaller  amounts,  while  rich  people  would  not  be  content  with  smaller 
amounts;  that  poor  people  would  be  content  with  $10  gain,  while  rich  people 
would  not  be  bothered  looking  at  that,  but  that  he  would  put  the  whole  lot 
together  in  the  marlcets  in  CHiIcago.  where  he  had  facilities  of  knowing  all 
about  it,  and  that  he  rarely  ever  failed  in  his  judgment  on  the  market." 

The  witness  further  stated  that  there  was  a  little  printed  circalar 
containing  statements  of  profits: 

"One  month,  $10;  another  month,  $10;  some  months,  $10,  or  $15;  one 
month,  ?20;  and  each  month  you  get  a  whole  lot  of  money.  If  you  spent 
$100  each  month,  you  got  $10  extra;  and,  if  you  put  that  .?10  back,  you  would 
get  more,  and  in  a  short  time  you  would  get  quite  wealthy." 

This  is  the  substance  of  the  circular  as  given  by  the  witness.  She 
stated  that,  after  she  had  received  that  circular,  she  sent  a  letter  to 
Irwin  from  New  York,  to  the  address  which  was  given  in  the  cir- 
cular. The  contents  of  that  letter  are  given.  She  says  that  she  sent 
a  check  and  a  note  at  the  same  time,  stating  that : 

"So  many  dollars  were  from  Mamma,  and  so  many  from  myself;  and,  when 
he  sent  the  receipts,  would  he  credit  my  mother  with  bo  much  money,  and 
me  with  so  much  money,  and  send  each  a  separate  receipt,  so  as  not  to  get 
things  mixed?" 

The  letter  contained  no  reference  to  the  circular,  and  no  sugges- 
tion that  it  was  sent  in  pursuance  of  any  proposition  or  offer  or  re- 
quest contained  therein.  It  is  conceded  that  the  defendant,  in  an- 
swer to  the  letter,  returned  a  receipt  containing  substantially  a  con- 
tract to  use  the  money  in  the  purchase  and  sale  of  future  contracts 
in  grain  for  the  account  and  risk  of  the  person  sending  the  money, 
in  accordance  with  the  rules  of  the  Chicago  Board  of  Trade;  the 
receipt  containing  provisions  as  to  the  commissions  to  be  paid  to 
the  defendant,  and  as  to  the  payment  of  the  profits  and  the  liability 
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for  losses,  and  that  neither  party  should  incar  any  liability  for  any 
sum  beyond  the  amount  invested.  This  receipt  was  mailed  at  Pitts- 
burg and  received  by  the  plaintiff's  assignors,  and  apparently  accept- 
ed by  them,  and  after  its  receipt  further  sums  of  money  were  seat 
to  Irwin  to  be  used  in  the  same  way. 

The  plaintiff  claims  that  the  circular  constituted  an  offer  on  thf 
part  of  Irwin  to  make  a  contract  to  speculate  in  futures  at  Chicago ; 
that,  when  it  was  followed  by  the  sending  of  money  to  him  by  th* 
plaintiff's  assignors,  the  contract  was  complete;  that,  the  money 
having  been  deposited  in  the  post  oflSce  in  New  York,  the  accept- 
ance of  Irwin's  offer  was  then  made;  and  that,  the  acceptance  hav- 
ing been  made  in  this  state,  the  contract  was  a  New  York  state  con- 
tract. It  is  very  doubtful  whether  the  evidence  was  suflBcient  to 
bring  home  to  Irwin  any  knowledge  that  the  circular  was  delivered  to 
the  plaintiff's  assignors,  or,  indeed,  that  it  was  issued  by  him.  That 
such  a  circular  was  received  by  Mrs.  Smith  must  be  conceded,  but 
that  it  was  sent  by  Irwin,  or  that  it  was  even  issued  by  him,  has  not 
been  proved.  The  fact  that  it  bore  his  signature  printed  upon  it  is 
not,  of  itself,  sufficient;  and  there  wa«  no  reference  to  the  circular, 
at  the  time  the  money  was  sent,  from  which  it  could  be  inferred  that 
Irwin  had  any  knowledge  that  the  transaction  had  been  undertaken 
on  the  faith  of  his  advertisement.  On  the  contrary,  Mrs.  Smith  no- 
where suggests  that  she  made  any  reference  in  the  letter  which  she 
sent.  For  that  reason,  without  going  further,  there  is  grave  doubt 
whether  the  circular  could  be  regarded  as  an  offer  made  by  Irwin 
which  was  accepted  by  Mrs.  Smith,  even  if  the  circular  itself  could 
be  said  to  amount  to  an  offer  to  make  a  particular  contract.  But  an 
examination  of  the  circular  shows  quite  clearly  that  it  is  not  sus- 
ceptible of  any  such  construction.  It  is  utterly  impossible  to  say. 
from  reading  it,  that  any  particular  contract  is  proposed  to  be  made. 
The  advantages  of  a  certain  mode  of  dealing  are  set  forth  in  glow- 
ing tenns,  and  the  facilities  which  the  signer  of  the  circular  had  to 
give  to  investors  the  benefit  of  these  advantages  are  stated;  but  it 
is  not  possible  to  gather  from  the  circular  what  was  to  be  done  with 
the  money,  except,  generally,  that  it  was  to  be  used  for  speculative 
purposes  in  the  Cliicago  markets.  So  far  from  being  an  offer  to  do 
any  particular  thing,  by  the  acceptance  of  which  a  contract  wouM 
be  created,  it  is  a  mere  proposal  to  assume  business  relations,  for  the 
purposes  of  speculation,  with  persons  who  should  desire  to  under- 
take such  things.  It  is  like  any  other  advertisement,  the  effect  of 
which  is  simply  to  give  notice  to  persons  who  desire  to  enter  into  a 
particular  business  or  speculation  that  the  advertiser  is  prepared  to 
enter  into  a  business  relation;  but  it  is  not  sufficiently  definite  t<> 
serve  as  the  basis  of  a  contract.  An  offer,  to  serve  as  such  a  basis, 
must  be  such  as  thr.t,  upon  the  accejitance,  without  more,  not  only 
can  the  contract  be  ascertained,  but  that  it  will  be  obligatory  upon 
each  party  at  the  time  the  acceptance  is  deposited  in  the  post  ofil-'e. 
whether  the  one  making  the  offer  receives  it  or  not  (Mactier  v.  Frith, 
6  Wend.  10-3;  Trevor  v.  Wood,  36  N.  Y.  .307);  and  unless  it  is  sufH- 
ciently  definite  for  that  purpose,  so  that  the  contract  is  complete 
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when  the  acceptance  is  mailed,  and  that  neither  party  can  withdraw 
from  it  after  that  time,  it  cannot  be  the  foundation  of  any  rights. 
An  examination  of  this  paper  shows  clearly  that  it  ia  not  sufficient- 
ly definite  to  be  construed  as  a  contract  in  any  aspect  whatever, 
and  it  is  very  clear  that  the  mere  deposit  of  this  money  in  the  post 
office,  in  a  letter  which  in  no  -way  referred  to  this  circular,  would  not 
have  been  sufficient  to  bind  the  defendant  to  any  contractual  rela- 
tions with  the  person  depositing  it.  Indeed,  even  the  receipt  of  the 
money,  under  these  circumstances,  would  not  have  been  sufficient, 
because  it  is  conceded  that  no  reference  to  the  circular  was  made 
in  the  letter,  and  the  defendant,  therefore,  had  no  means  of  know- 
ing, when  the  letter  was  received  by  him,  that  the  plaintiff's  as- 
signors had  any  intention  or  desire  of  complying  with  the  terms  of 
this  particular  paper,  or,  indeed,  had  any  knowledge  of  It,  and  there 
was  no  reason  why  Irwin  was  not  at  liberty,  if  he  saw  fit,  to  return 
the  money  upon  its  receipt,  and  it  is  clear,  if  he  had  done  so.  he 
would  not  have  been  bound  by  any  contract  relation  with  Mrs.  Smith. 

Under  all  the  circumstances  of  the  case,  it  is  clear  to  us  that  the 
circular,  so  called,  was  a  mere  advertisement;  that  the  sending  of 
the  money  to  the  defendant  was  the  offer  to  enter  into  the  contract; 
and  that  that  offer  reached  the  dignity  of  a  contract  only  when  it 
had  been  accepted  by  Irwin  by  the  transmission  to  Mrs.  Smith  of  the 
receipt,  which  it  was  conceded  he  sent,  and  she  received.  That  was 
done  in  Pittsburg,  and  the  contract,  therefore,  was  made  at  that 
time,  and  it  was  a  Pennsylvania,  and  not  a  New  York,  contract,  and 
it  is  governed  by  the  laws  of  that  state,  and  not  by  the  laws  of  the 
state  of  New  York;  and  therefore  the  court  below  erred  in  holding 
that  it  was  invalid  under  the  laws  of  this  state. 

For  these  reasons,  the  judgment  of  the  courts  below  must  be  re- 
versed, and  a  new  trial  granted,  with  costs  in  all  the  courts  to  the 
appellant  to  abide  the  event.    All  concur. 


(2.-}  Aw».  Div,  187.) 

COLLINS  V.  MOONBT. 

(Supreme  Court  Appellate  Division,  First  Department.    January  21,  1808.) 

NBAKiIREHCB — EVIDKKCE. 

In  an  action  to  recover  damages  for  an  injury  resnltlns  from  alleged  negli- 
gence. It  appeared  that  plaintiff  was  a  frequent  customer  at  a  grocery 
store  in  a  biilldlnj:  owned  by  defendant,  and  that  on  the  day  In  question. 
being  about  to  make  a  purchase  of  articles  displayed  outside  the  store,  and 
while  standing  on  a  slightly-raised  platform,  she  fell  and  was  Injured.  It 
also  appeared  that,  as  she  walked  aloDK  the  platform,  she  was  paying  no 
attention  to  see  where  she  was  going.  The  platform  was  not  shown  to  be  a 
dangerous  structure,  and  the  evidence  failed  to  show  with  any  deflniteness 
how  the  accident  happened.  Held,  that  the  facts  did  not  warrant  a  judg- 
ment for  plaintiff. 

Appeal  from  trial  term. 

Action  by  Mary  Collins  against  James  Mooney,  impleaded  with 
one  Gerken.  Complaint  dismissed  as  to  Gerken.  From  a  judgment, 
and  from  an  order  denying  a  new  trial,  he  appeals.    Reversed. 
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Argued  before  VAN  BRUNT,  P.  J,,  and  BABRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ, 

J.  A.  Straley,  for  appellant. 
Charles  Steckler,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  against  the  defend- 
ant Mooney  as  owner,  and  the  defendant  Gerken  as  lessee,  of  the 
premises  No,  57  Beach  street,  in  the  city  of  New  York.  Upon  the 
trial  the  court  dismissed  the  complaint  as  to  the  defendant  Gerken, 
and  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  Mooney. 

The  defendant  Mooney  had  been  the  owner  of  the  premises  No.  57 
Beach  street,  in  the  city  of  New  York,  sinee  1874.  The  building  was 
constructed  in  1875,  and  is  a  five-story  and  cellar  tenement,  with  two 
stores  on  the  street  floor;  the  floors  above  being  rented  out  as  apart- 
ments, two  families  being  on  each  floor.  Between  the  building  line 
and  the  sidewalk  is  a  stoop  or  platform,  raised  from  2  to  2J  inches 
above  the  sidewalk.  Along  the  outer  edge  of  this  platform,  and 
level  with  its  surface,  runs  a  coping.  Upon  this  platform  was  an 
opening  into  the  cellar,  and  in  front  of  this  opening,  projecting  5 
inches  beyond  the  main  coping,  and  on  a  level  with  it,  is  the  riyer 
or  first  step  of  the  cellar  entrance.  The  outside  line  of  the  platform 
is  within  5  feet  of  the  front  of  the  house,  and  the  riser  of  the 
cellar  entrance  is  5  feet  3  or  4  inches  from  the  house  line.  At  the 
time  mentioned  in  the  complaint  the  defendant  Gerken  occupied  a-n 
a  monthly  tenant  the  easterly  store  of  this  building,  and  used  the 
same  as  a  grocery  store.  In  front  of  the  store,  and  upon  this  plat- 
form, he  had  some  of  his  goods  displayed.  For  some  considerable 
time  prior  to  the  happening  of  the  accident  the  plaintiff  had  been 
in  the  habit  of  going  to  this  store  for  groceries,  and  upon  the  oc- 
casion in  question  she  had  visited  the  store  for  the  purpose  of  mak- 
ing purchases.  She  desired  to  buy  some  potatoes,  and  she  says  that 
she  started  to  go  out,  and  the  clerk  was  selling  some  potatoes  to  an- 
other woman,  so  she  went  to  buy  potatoes  from  him,  and,  as  soon  as 
she  went  out,  the  stone  tripped  her,  and  broke  her  right  leg.  In 
another  part  of  her  testimony  she  says: 

"When  I  went  to  stand  outside  the  door,  as  soon  as  I  stood,  the  stone  tripped 
me.  and  broke  my  right  leg.  The  le;;  remained  where  It  was,  and  then  the 
stone  knocked  me  over,  and  I  fell  on  my  back  on  the  street" 

The  witness  further  testified  that  she  was  sure  she  was  on  the 
stoop  when  she  broke  her  leg;  that  she  went  to  stand  by  the  barrel, 
and,  as  soon  as  she  went  to  stand,  the  stone  tripped  her,  and  she 
broke  her  leg;  that  she  was  not  walking  at  the  time,  but  standing 
still,  and  fell  down.  In  another  place  she  says  that  she  did  not 
slip  on  the  sidewalk;  that  the  sidewalk  was  clean  and  the  coping 
was  clean.    In  yet  another  place  she  says: 

"I  was  not  on  the  sidewalk,  but  Inside  of  the  sidewalk,  on  the  stoop;  Just 
came  out  of  the  srocory  store  door,  and  turned  at  the  barrel  to  get  potatoes. 
I  did  not  step  off  this  little  platform;  that  I  am  sure  of;  and  I  was  on  It  wtaea 
I  stubbed  my  toe." 
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There  was  no  claim  made  that  any  of  the  stones  were  loose. 

Although  the  testimony  of  the  plaintiff  is  somewhat  confusing,  it 
would  appear  that,  having  been  a  frequent  visitor  to  the  store  in 
question,  she  must  have  been  familiar  with  the  premises;  that  she 
canae  out  of  the  store,  and  walked  along  the  stoop,  paying  no  atten- 
tion whatever  to  where  she  was  going,  in  her  desire  to  get  to  the 
barrel  of  potatoes;  and  that  she  in  some  way  slipped  and  fell,  and 
met  with  the  injuries  proven.  It  is  difficult  to  see  upon  what  the- 
ory the  defendant  in  this  action  could  be  held  responsible  for  inju- 
ries sustained  under  these  circumstances.  The  case  seems  to  have 
been  tried,  and  is  presented  to  this  court,  upon  the  theory  that  the 
defendant  had  placed  an  obstruction  upon  the  sidewalk,  and  that  the 
plaintiff,  as  a  passerby,  was  injured  by  reason  of  that  obstruction. 
But  the  evidence  does  not  sustain  any  such  theoiy.  The  plaintiff 
was  a  customer  ot  the  store  occupied  by  the  defendant  Mooney's 
tenant.  She  was  engaged  in  making  purchases  there.  (She  went 
out  of  the  store,  and  upon  the  stoop,  for  the  purpose  of  examining 
goods  which  were  there  displayed  for  sale;  and  while  there  she  does 
not  seem  to  have  taken  any  care  whatever  to  see  where  she  was 
going,  and  she  fell,  it  may  be  by  reason  of  her  foot  slipping  from  the 
coping  mentioned.  The  construction  in  question  was  not  shown  up- 
on the  trial  to  be  a  dangerous  one.  It  clearly  appears  that  the 
plaintiff  was  familiar  with  the  situation,  that  she  took  no  heed  to 
her  steps,  and  that  she  was  injured  by  some  mishap  which  is  not 
delineated  with  any  particular  clearness  in  the  evidence.  These  cir- 
cnmstances  seem  to  bring  the  case  within  the  principle  laid  down  in 
the  case  of  Larkin  v.  O'Neill,  119  N.  Y.  221,  23  N.  E.  563.  In  that 
case  the  plaintiff  fell  down  a  stairway  in  the  defendant's  store,  part 
of  which  was  carpeted  and  part  uncarpeted;  and  the  court  said: 

"There  Is  no  proof  In  the  case  from  which  it  could  be  found  that  the  defend- 
ant neglected  any  duty  that  he  owed  to  the  plaintiff.  She  was  not  exposed  to 
any  unreasonable  or  concealed  danger.  She  fell  while  walking  down  a  broad 
<-arp«>ted  stairway,  between  4  and  5  o'clock  In  the  afternoon.  There  was  noth- 
ing in  the  manner  In  which  the  stairs  were  constructed,  used,  or  kept  from 
which  such  a  result  could  be  reasonably  anticipated.  It  is  quite  probable  that 
the  accident  occurred  from  slipping,  or  by  a  misstep  by  the  plaintiff;  but, 
whatever  caused  the  injury,  it  is  quite  clear  that  it  could  not  be  attributed  to 
any  want  of  care  on  the  part  of  the  defendant" 

It  is  not  necessary  to  discuss  the  question  as  to  what  would  have 
been  the  plaintiff's  status  had  she  been  a  passenger  along  the  .side- 
walk, and  suffered  injury  in  consequence  of  the  existence  of  an  un- 
lawful obstrnction  maintained  by  the  defendant  appellant.  •  As  al- 
ready stated,  she  was  not  such  a  passenger,  but  was  a  customer  of 
the  store  of  the  defendant's  tenant;  and  it  was  while  engaged  in 
making  purchases  in  and  about  the  store  that  the  accident  hap- 
pened. She  was  attempting  to  look  at  goods  displayed  upon  the 
stoop  or  platform  in  front  of  the  premises  when  she  made  the  mis- 
step and  fell.  The  fact  that  the  riser  in  front  of  the  cellar  projected 
a  few  inches  upon  the  sidewalk  in  no  manner  contributed  to  the 
accident,  because  the  evidence  distinctly  shows  that  when  it  hap- 
pened she  was  walking,  not  on  the  sidewalk,  but  on  the  raised  plat- 
form in  front  of  the  premises,  and  it  was  from  there  that  she  fell. 
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Furthermore,  aa  already  Btated,  the  plaintiff  did  not  sustain  the  bur- 
den of  proving  that  she  was  free  from  contributory  negligence.  She 
was  walking  upon  the  platform,  taking  no  heed  to  her  steps,  and  evi- 
dently she  stepped  partially  off  it  and  fell.  A  person  cannot  go 
heedlessly  along,  and  then,  when  injury  arises  in  consequence,  claim 
that  somebody  is  responsible  in  damages  for  such  injuries,  caused  by 
his  own  want  of  care. 

We  think,  therefore,  that  no  cause  of  action  was  made  out  as 
against  the  appellant,  and  that  the  judgment  and  order  as  to  him 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


(25  App.  Dlv.  206.) 

WEEKS  v.  O'BRIEN. 

(Supreme  Court,  Appellate  Division,  First  Department.    January  21,  1898.) 

C!onNTEitcLAiM — Claims  in  Diffbrbht  Riohts. 

Where  an  executor  acquires  a  chose  In  action,  not  through  his  representa- 
tion of  the  deceased,  but  under  a  contract  which  never  existed  In  favor  of 
the  decedent,  he  takes  It  Individually,  and  not  as  executor;  and,  In  an 
action  brought  against  him  in  his  representative  capacity  by  the  person 
liable  thereon,  he  cannot  make  It  the  basis  of  a  counterclaim. 

Appeal  from  special  term.  New  York  county. 

Action  by  Benjamin  Weeks  against  James  O'Brien,  aa  executor 
of  Ellen  O'Brien,  deceased. 

Appeal  by  the  plaintiff  from  a  judgment  overruling  plaintiffs  de- 
murrer to  certain  counterclaims  contained  in  the  answer,  and  award- 
ing the  defendant  affirmative  judgment  thereon  (45  N.  Y.  Snpp.  740); 
from  the  order  entered,  upon  which  the  said  judgment  was  entered; 
and  from  an  order  entered  denying  plaintiff's  motion  to  set  aside  the 
said  judgment     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  EUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Brainard  ToUes,  for  appellant 
Abram  Kling,  for  respondent 

BARRETT,  J.  The  action  is  brought  against  the  defendant,  in 
his  representative  capacity  as  executor  of  Ellen  O'Brien,  deceased, 
to  recover  damages  for  breach  of  a  building  contract  by  his  testa- 
trix, The  answer  sets  up  a  number  of  counterclaims  founded  upon 
judgments  recovered  by  third  parties  against  the  plaintiff,  which  it 
is  alleged  were,  before  the  commencement  of  this  action,  assigned  to 
the  defendant,  as  executor  of  Ellen  O'Brien,  deceased.  These  coan- 
terclauns  were  demurred  to  upon  several  grounds,  one  being  that  they 
do  not  state  facts  sufficient  to  constitute  a  cause  of  action.  We 
think  this  demurrer  was  well  taken.  A  demurrer  to  a  complaint  or 
counterclaim  upon  the  ground  that  the  facts  stated  are  not  sufficient 
to  constitute  a  cause  of  action  is  well  taken,  when  such  facta  do 
not  disclose  an  enforceable  claim  against  the  party  demurring,  in 
favor  of  the  plaintiH  or  counterdaiming  defendant    Here  the  coan- 
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terdaims,  as  alleged,  ehow  no  enforceable  claim  against  the  plaintiff 
in  favor  of  the  estate  of  Ellen  O'Brien,  deceased.  The  rule  is  well 
settled  that,  where  an  executor  takes  a  chose  in  action  as  a  new 
security  for  a  debt  or  obligation  due  to  his  testator,  he  takes  it  in 
his  representative  capacity.  Before  the  Code  the  executor  could  sue 
upon  such  chose  in  action,  either  in  his  individual  or  representative 
name.  Now,  however,  under  sections  449  and  1814  of  the  Code  of 
Civil  Procedure,  the  action  must  be  brought  in  his  representative 
character.  This  is  expressly  required  by  section  1814,  and  section 
449  provides  that  an  action  must  be  brought  in  the  name  of  the  real 
party  in  interest.  As  the  chose  in  action,  under  such  circumstance's, 
belongs  to  the  estate,  the  executor,  as  such,  is  the  real  party  in  in- 
terest. This  is  well  settled.  Thompson  v.  Whitmarsh,  100  N.  Y. 
;)5,  2  N.  E.  27.*^.  The  converse  is  equally  well  settled.  Thus,  wher<> 
the  chose  in  action  does  not  come  to  the  executor  through  his  repre- 
sentation of  the  deceased, — whore,  in  fact,  such  chose  in  action  is 
acquired  by  him  under  a  contract  which  never  existed  in  favor  of 
the  decrdent, — he  takes  it  individually,  and  not  as  executor.  This 
was  held  in  the  case  above  cited,  where  the  rule  was  extended  even 
to  a  debt  received  by  the  executor  upon  the  sale  of  property  of  the 
estate.    Finch,  J.,  there  said: 

"Where  an  executor  or  administrator  sells  on  credit  the  property  of  the  es- 
tate, and  sues  to  recover  the  debt,  he.  as  an  Individual.  Is  the  real  party  In  In- 
terest; for  the  contract  Is  made  with  hlm,  and  the  promise  to  pay  nms  to  blm." 

See,  also,  Dudley  v.  Griswold,  2  Bradf.  (Sur.)  24,  and  McClenahan 
V.  Gotten,  83  N.  C.  332.  It  follows  that  an  individual  claim  of  the 
defendant  is  here  attempted  to  be  counterclaimed  af;fiiost  a  cause  of 
action  against  his  estate.  This  may  not  be  done.  Code,  §  505.  The 
defendant,  in  his  representative  capacity,  has  absolutely  no  interest 
in  the  counterclaims  alleged.  In  such  capacity,  he  is  as  much  a 
stranger  to  them  as  though  they  had  been  held  by  some  third  party. 
As  executor,  he  has  no  cause  of  action  thereon,  it  may  be  that  this 
point  might  have  been  raised  by  a  demurrer  upon  the  ground  that 
the  counterclaims  were  not  of  the  character  specified  in  section  501 
of  the  Code,  the  particular  nature  of  the  variance  being  set  forth. 
We  think,  however,  that  the  method  adopted  was  also  a  proper  one. 

The  judgment  overruling  the  demurrer  should  be  reversed,  and  the 
demurrer  sustained,  with  costs  of  the  appeal  and  in  the  court  below, 
and  leave  to  the  defendant  to  amend  upon  payment  of  such  costs. 
All  concur. 


(21  Misa  Bey.  737.) 

In  te  LIGHT. 

(Supreme  (Tonrt,  Special  Term,  Albany  County.    November,  1887.) 

1.  BoAKD  OF  Edccation— ADJOnnWMENT  OF  Mf.etiko. 

Adjournment  of  a  meetlnf?  of  a  board  of  education  by  two  of  its  meml>er8, 
seven  minutes  after  the  appointed  hotir,  because  the  others  were  not  pres- 
ont.  Is  within  their  legal  power  under  the  statutory  construction  law  (Laws 
1802,  c.  677,  {  19),  providing  that  less  than  a  quorum  may  adjourn  such  a 
meeting;  and  a  custom  to  wait  longer  than  seven  minutes  for  a  quorum 
will  not  make  the  adjournment  irregular. 
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8.  Same— Removal  from  Office— Power  of  State  Sdperihtkhdkht. 

Consolidated  School  Laws  1858,  giving  the  state  superintendent  gen< 
supervision  of  all  departments  of  instruction,  apply  to  Dunkirk  union  1 
school  district,  created  by  Sp.  Act  1858,  c.  34,  §  1;  and  title  1,  {  13,  i 
title  14,  §§  1,  2,  of  said  Consolidated  School  Laws,  which  give  the  supe 
tendent  power  to  remove  school  officers  on  appeal  for  neglect  of  duty,  « 
and  to  regulate  the  practice  on  appeal,  confer  jurisdiction  upon  him 
remove  members  of  the  board  of  education  of  said  Dunkirk  school  dlst 
for  neglect  of  duty,  notwithstanding  a  provision  In  the  act  creating  e 
district  giving  the  school  board  thereof  entire  management  of  all  comi 
schools  therein. 

8.  CERTioRARr— Decision  op  State  SchooIi  Superintendent. 

The  decision  of  a  state  superintendent  on  an  appeal  taken  for  the 
moval  of  members  of  a  school  board  for  willful  neglect  of  duty,  being  fi 
and  conclusive  under  Consolidated  School  Laws  1894,  c.  656,  tit.  14,  | 
snbd.  7,  cannot  be  reviewed  on  certiorari. 

*  Sciioot.  Board— Decisions— Appeal. 

Whore  members  of  a  school  board  proceeded  with  a  board  meeting  al 
they  knew  It  had  been  regularly  adjourned,  their  acts  are  such  "offli 
acts"  as  may  be  considered  by  the  state  superintendent,  on  appeal  brou 
for  the  purpose  of  removing  the  members  from  office,  under  ConsoUda 
School  Laws,  tit.  14,  !  1,  providing  that  any  one  aggrieved  by  decisions 
school  authorities,  "or  by  any  other  official  act,"  may  appeal  to  the  st 
superintendent 

Application  of  Frederick  D.  Light  and  others  for  writ  of  certiors 
Application  denied. 

Charles  Daniels,  for  applicants. 
Stearns  &  Warner,  opposed 

CHESTER,  J.  The  petitioners,  flre  In  number,  ask  for  the  allc 
ance  of  a  writ  of  certiorari  for  the  purpose  of  reviewing  the  legality 
an  order  made  by  the  state  superintendent  of  public  instruction  rem 
ing  them  from  ofiBce  as  members  of  the  board  of  education  of  the  D 
kirk  union  free  school  district  in  Chautauqua  county. 

The  district  in  question  is  not  limited  by  the  boundaries  of  the  c 
of  Dunkirk,  but  takes  in  the  entire  town  of  Dunkirk,  which  compri 
a  considerable  area  of  territory  outside  of  the  city  limits.  It  appe 
that  this  board  of  education  is  composed  of  eight  members,  and  tl 
a  regular  meeting  of  the  board  was  adjourned  to  meet  at  its  oflBce 
the  academy  building  in  Dunkirk,  on  the  19th  day  of  June,  1897, 
7 :30  p.  m.  At  that  time  and  place  Dr.  Williams,  the  president  of 
board,  together  with  Mr.  Mulhall,  another  member  of  the  board,  n 
and,  after  waiting  until  7:37  o'clock,  and  no  other  member  appeari 
the  two  members  present  voted  to  adjourn  the  meeting  without  d 
and  without  transacting  any  other  business.  Dr.  Williams  and  ] 
Mulhall  then  left  the  office  of  the  board,  and  the  building  in  which 
office  is  located.  Upon  going  out,  they  saw  the  other  members 
the  board  either  standing  outside  or  coming  into  the  building,  and 
formed  them  that  the  meeting  had  been  adjourned  without  day.  ' 
five  members  of  the  board  who  are  the  petitioners  here  thereupon 
tered  the  office  of  the  board  and  proceeded  to  hold  what  they  tern 
a  regularly  adjourned  meeting  of  the  board.  At  that  meeting,  as 
pears  by  the  record  thereof  kept  by  Mr.  Light,  one  of  the  members,  i 
secretary  of  the  board,  the  president  being  absent,  Mr.  Parker,  anot 
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member,  was  made  chainnan  pro  tempore.  The  minutes  of  the  prior 
meeting  were  read  and  approved,  and  a  motion  was  adopted,  bj  the 
votes  of  all  members  present,  that  Qarence  F.  Norton  be  appointed 
superintendent  of  the  Dunkirk  Union  School  for  one  year,  beginning 
with  the  next  school  year,  and  he  was  declared  duly  elected  such  super- 
intendent A  motion  was  also  adopted  authorizing  the  president  and 
secretary  to  draw  warrants  in  payment  of  teachers'  and  janitors'  sala- 
ries for  the  month  of  June  when  the  same  were  due.  The  resignation 
of  the  principal  of  the  junior  grammar  department  was  received  and 
accepted,  and  another  teacher  promoted  or  elected  to  the  position  made 
vacant  by  the  resignation. 

It  is  urged  that  the  adjournment  of  the  meeting  by  the  two  members 
was  irregular,  because  it  had  been  customary  at  prior  meetings  to 
wait  much  longer  than  seven  minutes  for  the  arrival  of  absent  mem- 
bers. I  think,  however,  that  it  was  the  duty  of  the  members  to  give 
their  prompt  attendance  upon  a  board  meeting  at  the  appointed  lionr, 
and  the  statutory  construction  law  provides  that  a  meeting  of  a  board, 
such  as  this  is,  may  be  adjourned  by  a  less  number  than  a  quorum. 
Laws  1892,  c.  677,  §  19,  The  special  act  creating  this  board  provides 
that: 

"Special  meetings  may  be  called  by  the  president,  or  In  his  alienee  or  Ina- 
bility to  act,  by  the  secretary  or  any  other  member  of  the  board,  as  often  as 
is  necessary,  by  grlTlng  personal  notice  to  each  member  of  the  board,  or  causing 
a  written  or  printed  notice  to  be  left  at  his  place  of  residence,  at  least  twenty- 
four  hours  before  the  hour  of  said  meeting."   Laws  1858,  c.  34, !  7. 

There  is  no  pretense  here  that  the  meeting  held  by  these  five  mem- 
bers was  called  pursuant  to  this  provision  relating  to  special  meetings. 

Following  this  meeting  an  appeal  was  taken  to  the  state  superin- 
tendent by  Dr.  Williams,  president  of  the  board,  or  an  application  made 
by  him  by  petition  under  oath  setting  forth  the  facts,  and  asking  for 
the  remo%'al  of  the  five  members  who  participated  in  the  meeting  from 
their  oflSces  as  members  of  the  board  of  education  of  the  town  of  Dun- 
kirk. The  five  members  were  notified  of  the  petition  for  their  removal, 
and  were  durected  to  transmit  their  answer  to  the  department  of  public 
instruction.  Their  verified  answer  was  afterwards  so  submitted,  and 
upon  the  facts  presented  by  such  petition  and  answer  the  superintend- 
ent made  a  decision  that  the  five  members  had  been  guilty  of  willful 
violation  of  duty,  and  made  an  order  in  accordance  with  the  prayer  of 
the  petition  removing  them  from  olHce.  If  the  superintendent  had 
jarisdiction  and  power  under  the  law  to  make  the  order  in  question,  the 
writ  here  asked  for  cannot  be  allowed,  for  the  reason  that  the  law 
makes  his  decision  final  and  conclusive,  and  not  subject  to  question  or 
renew  in  any  court  or  place  whatever.  (Consolidated  School  Law), 
Laws  1894,  c.  556.  tit.  14,  §  1,  subd.  7. 

It  is  asserted  by  the  petitioners  that,  as  the  board  of  education  of 
Donkirk  was  created  under  a  special  law,  giving  it  "entire  control  and 
management  of  all  the  common  schools  within  the  said  district  and  all 
the  property  belonging  to  the  same,"  and  not  under  the  general  school 
law,  the  state  superintendent  has  no  jurisdiction  or  power  to  remove 
a  member  of  the  board.  I  cannot  adopt  this  view.  The  system  of 
education  in  this  state  is  a  state  system,  and  not  a  local  system,  and 
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it  is  one  over  which  the  state  has  a  general  supervision.  It  is  supper 
by  a  liberal  amount  of  taxes,  levied  annually  by  the  state,  which 
supplemented  by  such  amounts  of  local  taxes  as  may  meet  the  requ 
meiits  of  the  several  cities  and  districts  in  the  state.  It  is  true  tl 
this  system  is  administered  sometimes  by  one  set  of  agencies  and  soj 
times  by  another,  so  far  as  different  localities  are  couceined;  but 
all  cases  it  is  the  school  system  and  policy  of  the  state,  and  not  of  s 
particular  locality.  Ham  v.  Mayor,  etc!,  70  N.  Y.  459.  Where 
schools  in  a  locality  are  governed  by  a  special  act,  that  act  should 
considered  and  constmed  with  reference  to  the  general  school  law 
the  state,  with  a  view,  if  possible,  of  sustaining  both  the  general  i 
the  local  law,  and  the  harmony  of  both. 

The  special  act  under  which  the  board  of  education  in  question  \ 
established  expressly  creates  the  district  over  which  that  board 
jurisdiction  into  a  union  free  school  district,  to  be  known  as  the  "D 
kirk  Union  Free  School  District."  Laws  1858,  c.  34,  §  1.  "  The  c 
solidated  school  law,  in  the  title  thereof  relating  to  union  free  scl 
districts,  provides  that: 

"Every  union  free  school  district.  In  all  Its  departments,  shall  be  subjeci 
the  visitation' of  tlie  superintendent  of  public  Instruction.  He  Is  charged  v 
the  gener.ll  supervision  of  Its  bonrd  of  education  and  their  management  ; 
conduct  of  all  Its  departments  of  instruction,  •  •  •  and  shall  also  whene 
thereto  required  by  the  superintendent  of  public  Instruction,  report  fnllj 
him  upon  any  particular  matter."    Laws  1894,  c.  K6,  tit.  8,  art  4,  §  28. 

The  same  title  provides  that: 

"For  cause  shown,  and  after  giving  notice  of  the  charge  and  opportui 
of  defense,  the  superintendent  of  pulilie  instractlon  may  remove  any  mem 
of  a  board  of  education.  •  •  •  Willful  violation  or  neglect  of  du^  Is  ca 
for  removal."    Laws  IS'.Hl,  c.  556,  tit  8,  art  4,  §  29. 

I  cannot  believe  it  was  the  intention  of  the  legislature  to  have  th 
provisions  apply  simply  to  union  free  school  districts  and  boards 
education  organized  under  the  general  law.  The  language  is  bn 
enough  in  each  section  to  cover  boards  and  districts  created  by  spei 
acts.  Other  provisions  of  the  same  law  furnish  the  authority  for 
ajiportionment  by  the  superintendent  of  public  instruction  of  the  m 
eys  annually  raised  by  the  general  state  tax  for  common  schools  (La 
1894,  c.  556,  tit.  2,  art.  1),  and  under  which  the  Dunkirk  union  f 
school  district  receives  its  share.  It  seems  to  me  clear,  theref< 
that  the  general  law  applies,  and  was  intended  to  apply,  to  this  i 
trict,  notwithstanding  it  was  organized  under  a  special  act. 

The  consolidated  school  law,  in  defining  the  powers  and  duties  of 
state  superintendent,  also  provides  (section  13,  tit.  1)  that: 

"Whenever  It  shall  be  proved  to  his  satisfaction  that  any  school  commlssio 
or  other  school  officer  has  been  guilty  of  any  willful  violation  or  neglect 
duty  under  this  act,  or  any  other  act  pertaining  to  common  schools  •  ' 
the  superintendent  may  by  an  order  under  his  hand  and  seal  ♦  •  ♦  rem 
such  school  commissioner  or  other  school  officer  from  his  office." 

This  law  further  provides,  in  title  14,  §  1,  that  any  person  c 
ceiving  himself  aggrieved  in  consequence  of  any  decision  made 
certain  school  authorities  named  in  the  act,  or  "by  any  other  ofll( 
act  or  decision  concerning  any  other  matter  under  this  act,  or  any  ot; 
act  pertaining  to  common  schools,  may  appeal  to  the  superintendent 
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public  instruction,  who  is  iiereby  authorized  and  required  to  examine 
and  decide  the  same."  The  next  section  of  the  law  provides  that  the 
soperintoident,  in  reference  to  such  appeals,  "shall  have  power  to  regu- 
late the  practice  therein  •  •  •  and  to  make  all  orders  •  •  • 
which  may,  in  his  judgment,  be  proper  or  necessary  to  give  effect  to  his 
decision." 

I  tliink  the  statutes  above  quoted  are  ample  to  give  the  superin- 
tendent jurisdiction  to  entertain  and  decide  the  appeal  taken  to  him, 
notwithstanding  the  provisions  in  the  special  act  giving  the  local 
board  of  education  "entire  control  and  management  of  all  the  common 
schools  within  the  said  district."  The  power  that  has  been  exercised 
by  the  superintendent  is  rather  over  the  board  of  education,  or  the 
manbers  thereof,  than  over  the  schools;  but,  if  this  is  not  so, I  think  the 
control  and  management  which  the  special  act  gives  to  the  local  board 
is  subject  to  such  power  and  authority  as  is  given  by  the  general  law 
to  the  superintendent  as  the  head  of  the  state  school  system.  It  had 
been  the  law  of  the  state  long  before  the  enactment  of  the  special  act 
ci-eating  the  Dunkirk  board  of  education  that  any  aggrieved  person  had 
the  right  to  take  an  appeal  to  the  superintendent  concerning  any  mat- 
ter arising  under  the  act  relating  to  common  schools,  and  his  decision 
thereon  was  final.  This  principle  was  first  inserted  in  the  law  by  an 
amendment  passed  in  1830  to  the  Revised  Statutes  (chapter  320,  §  7, 
Laws  1830) ;  and  this  was  the  law  at  the  time  of  the  enactment  of  the 
special  act  in  question  (2  Kev.  St.  [5th  Ed.]  p.  124,  §  178).  I  am  unable 
to  find  anything  in  the  special  act  taking  away  or  restricting  any  of  the 
powers  of  the  state  superintendent  with  reference  to  appeals  or  griev- 
ances theretofore  existing.  In  the  absence  of  a  clear  expression  of 
snch  intent  in  the  local  law,  the  courts  should  not,  in  my  opinion,  seek 
to  cat  down  the  power  and  jurisdiction  of  the  superintendent  with  ref- 
erence to  a  system  which  I  believe  it  is  the  purpose  and  policy  of  the 
law  to  be  state  wide  and  harmonious.  The  local  act  contains  no 
provision  authorizing  the  removal  of  any  member  of  the  board  for  any 
cause,  except  that  the  board  may  declare  the  office  vacant  on  the  re- 
fusal or  neglect  of  a  member  to  attend  three  successive  stated  meetings 
of  the  board;  and  I  think  the  power  of  removal  for  any  other  cause 
has  wisely  been  left  with  the  state  superintendent. 

It  is  also  ui^ed  that  the  acts  with  reference  to  which  the  appeal  has 
been  taken  were  not  "official  acts  or  decisions,"  within  the  meanmg  of 
those  terms  as  used  in  the  statute;  that  they  were  the  acts  of  a  void 
meeting,  or  the  acts  of  the  five  members  of  the  board  as  individuals 
and  not  as  officials;  that  acts  done  as  individuals  could  not  constitute 
a  violation  of  official  duty,  and  for  these  reasons  the  superintendent  had 
no  power  or  jurisdiction  to  entertain  or  decide  the  appeal.  In  support 
of  this,  a  statement  is  referred  to,  made  by  the  superintendent  in  his 
decision,  that  the  meeting  on  June  19.  1897,  at  which  the  five  members 
were  present,  was  neither  an  adjourned  meeting  or  a  special  meAing; 
that  it  "was  not  a  legal  meeting  of  the  board  of  education  of  Dunkirk, 
but  simply  a  meeting  of  the  five  persons  who  were  present  as  indi- 
viduals." It  is  often  said  that  the  reason  for  a  decision  may  be  bad, 
and  the  decision  good.  This  may  or  may  not  be  true  of  the  statement 
referred  to  in  the  superintendent's  decision,  and  yet  not  affect  the 
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validity  of  his  final  conclusion.  It  appears  that  the  meeting  of  the 
board  adjourned  to  be  held  on  the  19th  day  of  June,  1897,  was  lawfully 
adjourned  without  day  by  a  minority  of  the  board;  that  that  fact  was 
made  known  to  five  of  the  members,  who  were  not  present  at  the  ad- 
journment, and  that,  notwithstanding  this  knowledge  on  their  part, 
they  immediately  proceeded  to  the  rooms  of  the  board,  and  organized 
a  meeting  by  the  appointment  of  one  of  their  number  as  president  pro 
tempore;  that  the  secretary,  who  was  present,  kept  a  record  of  the 
meeting,  and  entered  the  minutes  in  the  ofBcial  minute  or  record  book 
of  the  board;  that  they  passed  a  resolution  to  appoint  a  superintendent 
of  schools  for  the  ensuing  school  .vear;  and  that  they  assumed  to  trans- 
act other  business  in  relation  to  the  schools.  These  acts  had  the  color 
of  regularity  and  the  badge  of  official  authority.  They  were  acts  which 
these  members  of  the  board  assumed  to  perform  in  their  official  ca- 
pacity. Official  acts  are  of  necessity  also  individual  acts,  and  they 
are  none  the  less  official  acts  because  they  are  or  may  prove  to  be  void 
or  unlawful  acts.  It  is  true  the  superintendent  held  the  meeting  at 
which  these  proceedings  were  had  to  be  a  void  meeting;  but,  if  the 
appeal  had  not  been  taken,  the  question  of  its  regularity  would  not 
have  been  raised,  and  the  proceedings  would  have  stood  as  the  official 
acts  of  the  board.  These  proceedings  and  these  acts  required  to  be 
challenged  in  some  proper  tribunal  having  jurisdiction  and  authority 
in  the  matter  before  their  invalidity  could  be  determined.  Upon  being 
so  challenged,  the  superintendent  not  only  declared  them  void,  but  held 
that  it  had  been  proven  to  his  satisfaction,  upon  the  facts  presented, 
that  the  members  participating  in  them  had  been  guilty  of  a  willful 
violation  of  duty,  and  made  the  order  removing  them  from  office.  It 
has  been  held  in  this  department  that  the  word  "willful,"  as  used  in  the 
school  law,  means  "intentional."  People  v.  Draper,  63  Hun,  389,  18 
N.  Y.  Supp.  282.  That  the  members  who  participated  in  this  meeting 
did  so  with  full  knowledge  on  their  part  that  the  meeting  appointed  for 
that  night  had  been  adjourned  is  made  entirely  clear  by  the  papers. 
The  superintendent  undoubtedly  believed  that  it  was  their  duty  to  have 
refrained  from  these  proceedings  after  they  had  been  informed  of  the 
adjournment,  and  that  they  willfully  violated  that  duty. 

For  the  reasons  I  have  given,  I  think  the  superintendent  had  juris- 
diction to  make  the  order  in  question.  If  he  had  jurisdiction,  it  mat- 
ters not  whether  his  conclusion  upon  the  evidence  submitted  to  him 
was  wrong  or  right,  or  that  he  came  to  a  different  conclusion  than  the 
court  would  have  arrived  at  upon  the  same  facts,  for  the  reason  that  he 
was  by  law  made  the  tribunal  for  the  determination  of  the  controversy, 
and  his  decision  is  final  and  conclusive.  The  application  is,  therefore, 
denied,  with  costs. 

Application  denied,  with  costs. 
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CARR  V.  SMITH. 

(Supreme  Court,  Appellate  DlTislon,  First  Department.    January  21,  1898.) 

1.  Wir,T.S— CONSTRDCTION — Vbstikg  OP  Lboacies. 

The  law  favors  the  vesting  of  legacies,  and,  even  where  there  Is  no  gift 
except  by  a  direction  to  divide  at  a  future  time,  the  legacy  will  be  con- 
strued to  be  vested.  If  an  intent  to  that  effect  on  the  part  of  the  testator 
Is  fairly  to  be  inferred  from  the  whole  will. 
3.  Same. 

Where  a  given  word  occurs  more  than  once  in  a  will,  it  Is  to  be  taken, 
prima  facie,  as  bearing  the  same  meaning  in  each  instance. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  A.  Carr  against  Emily  A,  Smith,  executrix  of 
Edmund  A.  Smith,  deceased.  From  a  judgment  entered  on  the  re- 
port of  a  referee,  defendant  appeals.    Affirmed. 

Argued  before  VAJJ  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Philip  S.  Dean,  for  appellant 
Louis  Marshall,  for  respondent. 

RUMSEY,  J.  The  third  provision  of  the  fifth  clause  of  the  will 
of  Edmund  A.  Smith,  deceased,  was  as  follows: 

"I  direct  my  executors  to  Invest  the  sum  of  $20,000  In  safe  and  productive 
securities,  and  pay  the  Income  arising  therefrom  semiannually  to  my  mother, 
Hannah  Smith,  during  her  natural  life,  and  after  her  death  to  divide  the  prin- 
cipal sum  between  Lewis  Adam  Wilson  and  Annie  I^uisa  Wilson  and  Annie 
Smith,  the  daughter  of  my  deceased  brother  Abel,  share  and  share  alike." 

Mrs.  Hannah  Smith,  the  person  to  whom  the  income  of  this  fund 
was  payable  for  life,  is  dead,  as  also  is  Annie  Smith,  one  of  the  per- 
sons named  to  receive  the  remainder.  The  interest  of  Annie  Smith 
in  the  fund  has  been  assigned  to  the  plaintiff,  and  he  brings  this 
action  to  recover  it.  The  sole  question  presented  is  whether,  by  the 
provisions  of  the  clause  above  quoted,  a  vested  remainder  in  one- 
third  of  that  fund  was  given  to  Annie  Smith.  The  learned  referee 
concluded,  from  an  examination  of  all  the  provisions  of  the  will,  that 
it  was  the  intention  of  the  testator  that  a  remainder  should  be  vested 
in  the  three  persons  to  whom  this  fund  was  to  be  given  after  the 
death  of  Hannah  Smith.  The  correctness  of  this  conclusion  is  chal- 
lenged by  the  appellant,  who  insists  that  the  construction  of  the  will 
is  controlled  by  the  rule  that  where,  in  a  will,  the  only  gift  is  con- 
tained in  a  direction  to  divide  at  a  future  time,  it  is  contingent,  and 
not  vested,  and  is  to  be  divided  among  those  persons  who  answer  the 
description  of  remainder-men  at  the  time  when  the  division  is  to 
take  place.  The  general  rule  is  undoubtedly  well  settled  as  claimed 
by  the  appellant  (Smith  v.  Edwards,  88  N.  Y.  104;  In  re  Baer,  147 
N.  Y.  348,  41  N.  E.  702);  but,  as  has  many  times  been  said,  the 
rule  is  not  invariable,  and  always  applicable,  even  in  a  case  where 
the  sole  gift  is  contained  in  a  direction  to  divide,  and  it  will  not  be 
applied  if,  from  a  consideration  of  the  whole  will,  it  is  to  be  col- 
lected fhat  the  intention  of  the  testator  was  to  give  a  vested  re- 
mainder.   Goebel  v.  Wolf,  113  N.  Y.  405,  21  N.  E.  388;   Campbell 
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V.  Stokes,  142  N.  Y.  2.?,  SO  N.  E.  811;  Smith  v.  Edwards,  supra.  In 
all  cases  it  is  the  duty  of  the  court,  in  cousti-uiiig  a  grant  or  a  will, 
to  search  out  the  intention  of  the  testator  or  grantor,  and  construe 
the  instrument  so  as  to  carry  out  that  intention,  unless  such  con- 
struction is  absolutely  inconsistent  with  some  well-settled  rule  of 
law;  The  intention  of  the  testator  is  to  be  sought,  of  course,  from 
the  whole  will.  In  examining  this  will,  the  first  thing  to  be  noticed 
is  that  the  testator  has  evidently  intended  to  make  a  present  dis- 
position of  all  of  bis  property  to  those  persons  whom  he  desired  to 
hare  it,  and  that  he  has  not  intended  to  leave  to  future  developments 
the  selection  of  the  persons  who  should  share  in  the  bounties  created 
by  his  will.  It  is  evident,  from  the  whole  will,  that  the  testator  in- 
tended to  name  each  person  whom  he  proposed  to  have  share  in  his 
property  after  his  death.  By  the  fifth  clause  he  has  undertaken  to  create 
certain  trusts  in  a  portion  of  his  property,  and  the  persons  who  are 
to  share  in  those  trusts  are  especially  selected  and  named  by  him. 
He  has  set  apart  a  sum  of  money  to  be  held  during  the  life  of  his 
sister,  for  her  benefit,  which  he  has  disposed  of  after  her  death,  and 
he  has  also  set  apart  the  sum  in  question  for  his  mother  for  her 
life,  to  be  disposed  of  after  her  death.  In  each  case  he  has  not  left 
the  persons  to  whom  the  money  is  to  be  given  after  the  death  of  the 
life  tenant  in  any  uncertainty  whatever,  nor  has  he  mentioned  a  class 
-of  persons  among  whom  the  property  shall  be  divided,  but  he  has 
especially  named  the  particular  persons,  and  the  portion  which  each 
person  is  to  take.  In  the  case  of  the  fund  which  is  set  apart  for  his 
sister,  he  has  prescribed  that,  after  her  death,  that  fund  should  be 
divided  between  her  two  children  and  their  heirs,  thus  expressing 
his  intention  that  those  two  children  should  have  the  whole  inter- 
est in  that  fund.  So,  in  the  division  of  the  fund  which  is  the  sub- 
ject of  this  action,  the  testator  has  expressed  the  share  which  each 
person  should  take,  and  thereby  has  expressly  indicated  his  desire 
that  that  particular  share  should  belong  to  each  one  of  the  legatees. 
In  the  next  clause  of  the  will,  after  setting  apart  these  two  funds, 
and  providing  for  their  disposition  not  only  during  the  existence  of 
the  trust,  but  after  its  termination,  he  disposes  of  the  remainder 
of  his  estate.  It  is  to  be  noticed  that  he  commences  the  residuarv 
olause  in  these  words:  "I  direct  my  executors,  after  providing  for 
the  above  bequests," — thus  expressing  his  idea  that  the  provisions 
in  the  second  and  third  items  of  the  fifth  clause  of  his  will  were  ac- 
tually gifts.  After  thus  providing  for  thosn  bequests,  he  directs  his 
executors  to  divide  the  rest  and  residue  of  his  estate  equally  between 
his  wife  and  children;  the  principal  of  each  child,  however,  not  to 
be  paid  until  they  respectively  arrive  at  the  age  of  30  years,  the  in- 
terest arising  therefrom  to  accumulate  during  their  minority,  ard. 
on  their  attaining  the  age  of  21  years,  the  interest  to  be  paid  to  each 
of  said  children  until  he  reaches  the  age  of  30.  The  gift  in  thai 
clause,  as  it  will  be  noticed,  is  also  given  by  the  use  of  the  word 
"divide,"  and  in  no  other  way;  but  there  can  be  no  question  that 
the  effect  of  that  clause  is  to  give  each  one  of  his  children  a  vestetl 
interest  in  the  share  which  is  to  be  given  to  him.    In  fact,  in  a  con- 
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sideration  of  that  verj  clause,  the  court  of  appeals  has  held  that 
the  effect  of  it  was  to  give  to  each  of  the  children  an  interest  in  bis 
share  of  the  remainder  which  vested  in  him  at  the  time  of  the  death 
of  the  testator.  In  re  Murphy,  144  N.  Y.  557,  89  N.  E.  691.  It  is 
quite  clear,  therefore,  that,  by  the  direction  to  divide  in  that  clause 
of  the  will,  the  testator  intended  to  give  a  vested  interest  to  each 
one  of  the  persons  among  whom  the  division  was  to  be  made.  It  is 
almost  necessarily  to  be  inferred  from  this  that  the  word  "divide,'* 
which  was  used  with  the  intention  of  passing  a  vested  interest,  in 
the  fourth  subdivision  of  the  fifth  clause,  was  used  with  the  same 
intention  in  the  second  and  third  subdivisions,  where  it  appears  in 
the  same  connection.  We  find,  therefore,  in  this  will,  a  plain  indica- 
tion that  the  testator  intended  to  give  to  each  of  the  persons  among 
whom  the  remainders  were  to  be  divided  a  vested  remainder.  That 
being  so,  the  rule  is  settled  that  the  presumption  is  that  the  dispo- 
sition was  to  take  effect  in  interest  at  the  date  of  the  death  of  the 
testator.  Nelson  v.  Russell,  135  N.  Y.  137,  31  N,  E.  1008.  The  law 
favors  the  vesting  of  legacies,  and,  even  where  there  is  no  gift  ex- 
cept by  way  of  a  direction  to  pay,  the  legacy  will  be  construed  to  be 
vested,  if  an  intent  to  that  effect  on  the  part  of  the  testator  is  fairly 
to  be  inferred  from  the  whole  will.  Bowditch  v.  Ayrault,  138  N.  Y. 
222.  34  N.  E.  614. 

For  these  reasons  we  think  that  the  conclusion  reached  by  the  ref- 
eree waa  correct,  and  the  judgment  entered  upon  his  report  must  be 
afBrmed,  with  costs.    All  concur. 


(2r,  App.  DIv.  209.) 

In  re  PRENTICE  et  al. 

fSupreme  Court,  Appellate  Division,  First  Department    January  21,  1S98.) 

1.  EXKCUTORS— ACCOONTISG — COMMISSTOKB. 

Upon  an  accounting  by  executors,  the  fact  that  there  Is  not  then  before 
the  court  sufficient  property  to  admit  of  Immediate  payment  of  their  com- 
missions does  not  deprive  the  court  of  Jurisdiction  to  determine  the  amount 
due  for  services  already  performed  by  the  executors. 

2.  Same. 

Where  the  amount  to  which  executors  are  entitled  for  commissions  has 
been  fixed  by  the  decree  In  proceedings  for  an  accounting,  the  fact  that 
they  do  not  Insist  upon  retaining  sufHcient  funds  to  pay  themselves  at  once 
does  not  deprive  them  of  the  riglit  to  the  commissions  thus  allowed. 
9,  Same — Sales  of  Rbai.  Estate. 

A  will  devised  and  bequeathed  real  and  personal  property  to  the  executors 
"In  trust  to  convert  the  same  Into  money  at  such  time  as  In  their  discretion 
may  seem  most  advantageous,"  and  to  pay  annuities  during  the  life  of 
testator's  wife.  Upon  her  death  tliey  were  directed  to  divide,  distribute, 
and  pay  over  the  same  to  persons  described,  and  full  power  was  given  to 
them  to  sell  the  real  property  at  such  times  as  they  might  deem  proper. 
Hfld,  that  the  power  of  sale  survived  the  death  of  testator's  wife,  and  that 
the  executors,  in  respect  to  sales  of  real  property  after  her  death,  for  which 
they  received  the  proceeds,  were  entitled  to  commissions  upon  the  amount 
Involved. 
4    Same — Disbursement  of  Fonds. 

Held,  further,  that  while,  upon  the  death  of  the  wife,  It  was  the  duty  of 
the  executors  to  effect  a  distribution  without  unreasonable  delay,  yet,  In  so 
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far  as  it  still  continued  essential  for  them  to  hold  and  disburse  funds  of  th» 
estate  for  necessary  expenses,  they  were  entitled  to  commissions  for  so 
doing. 
6.  Same. 

Where  real  property  was  duly  sold  and  conveyed,  and  the  proceeds  re- 
ceived, by  executors,  by  virtue  of  a  testamentary  trust  power,  the  fact  that 
the  beneficiaries  also  executed  a  confirmatory  deed  to  the  purchaser  did  not 
deprive  the  executors  of  their  commissions. 

Appeal  from  surrogate's  court,  Kings  county. 

In  the  matter  of  the  judicial  settlement  of  the  accounta  of  William 
S.  P.  Prentice  and  Theron  G.  Strong  as  sole  surviving  executors  o( 
John  H.  Prentice,  deceased.  Anna  P.  Terry  appeals  from  the  decrw 
of  the  surrogate. 

Letters  testamentary  upon  the  estate  of  John  H.  Prentice  were  issued  in 
March,  1881.  There  have  been  three  accountings  by  the  executors.  The  sec- 
ond included  the  period  from  July  1,  1883,  to  April  1,  18i)3;  and  the  third,  the 
period  from  April  1,  1893,  to  May  1,  1805.  The  second  decree,  entered  January 
27,  1894,  awarded  the  executors  f34,T92.38  for  commissions.  No  appeal  was 
taken  therefrom.  In  September,  1895,  a  motion  was  made  in  behalf  of  the 
appellant  to  reopen  the  decree.  It  was  denied;  no  order  being  entered,  or  ap- 
peal talcen.  The  third  decree  awarded  a  further  suih  of  f45.C09.83  for  com- 
missions. The  appellant  duly  filed  objections  to  the  account,  which  were  re- 
ferred to  a  referee,  and  by  blm  overruled.  From  the  decree  subsequently  en- 
tered this  appeal  Is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Edmund  R.  Terry  and  Eliphalet  B.  Terry,  for  appellant 
Theron  6.  Strong,  for  respondents. 

BARRETT,  J.  The  correctness  of  the  award  of  commissions  made 
by  the  decree  of  1894  is  no  longer  open.  To  that  decree  the  appellant 
was  a  party,  and  it  stands  in  all  respects  unreversed  and  unmodified. 
The  Code  of  Civil  Procedure  distinctly  provides  (section  2742,  subd.  1) 
that  such  a  decree  is  conclusive  as  to  the  correctness  of  the  amounts 
allowed  to  the  accounting  party  for  services  rendered.  The  appel- 
lant's counsel  are  in  error  in  believing  that  this  decree  was  rendered 
without  jurisdiction  because  there  was  not  then  before  the  court  snfB- 
cient  property  to  admit  of  immediate  payment  of  the  commissions. 
This  did  not  prevent  the  court  from  determining  the  amount  due  for 
services  already  performed.  A  binding  adjudication  upon  this  qties- 
tion  was  quite  independent  of  the  amount  of  assets  then  in  the  hands 
of  the  executors.  .Nor  did  the  executors  make  a  gift  of  their  commis 
sions  to  the  cestuis  que  trustent  because  they  did  not  insist  upon  re- 
taining sufBcient  funds  to  pay  themselves  at  once.  All  that  they 
thus  surrendered  was  the  present  use  of  the  money. 

The  principal  question  under  the  decree  of  1896  relates  to  the  allow- 
ance of  commissions  upon  the  amount  received  from  the  sale  of  the 
Prentice  stores  and  the  cottages.  This  question  depends  upon  the 
IH-oper  construction  of  the  testator's  will.  By  its  third  clause  he  de- 
vises and  bequeaths  all  the  residuary  estate,  real  and  personal,  to  lus 
executors,  "in  trust  to  convert  the  same  into  money  at  such  time  as 
m  their  discretion  may  seem  most  advantageous."  Three  annuities 
are  directed  to  be  paid  out  of  the  income.     Upon  the  death  of  his  wife 
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(should  she  die  after  January  1,  1890,  as  actually  happened),  the 
testator  directs  the  executors  to  "divide,  distribute,  and  pay  over  all 
said  rest,  residue,  and  remainder  of  my  estate  •  *  •  to  and  among 
such  of  my  children  as  shall  be  living  and  the  issue  of  any  deceased 
child,  share  and  share  alike."  By  the  following  clause  the  executors 
are  directed  "to  apply  all  surplus  or  undisposed  of  income,  rents,  and 
profits  that  may  come  into  their  hands  prior  to  the  time  provided  for 
the  distribution  of  my  residuary  estate"  in  the  manner  specified.  By 
the  ninth  clause  full  power  is  given  the  executors  to  sell,  mortgage, 
or  lease  the  real  estate  at  such  times  as  they  may  deem  proper.  Mrs. 
Prentice  died  in  February,  1893.  The  store  property,  which  formed 
part  of  the  residuary  estate,  was  then  undisposed  of.  It  was  sold  in 
January,  1895;  the  executors  giving  one  deed,  and  the  beneficiaries 
another.  The  question  to  be  determined  is  whether  the  executors  gave 
their  deed,  and  received  the  proceeds,  in  the  exercise  of  a  power  con- 
ferred by  the  wilL  That  the  will  gave  the  executors  power  to  sell  at 
any  time  during  the  life  of  Mrs.  Prentice  is  admitted.  It  is  said,  how- 
ever, that  the  power  ceased  with  her  life.  We  are  unable  to  concur 
in  this  view.  Whether  or  not  there  was  an  absolute  direction  to  sell, 
which  would  have  effected  an  equitable  conversion,  there  was  at  least 
a  broad  authority  so  to  do,  unqualified  as  to  time.  That  authority  was 
conferred  upon  the  executors  as  an  aid  and  incident  to  the  discharge 
throughout  of  their  executorial  duties.  The  appellant  errs  in  believ- 
ing that  the  executors  had  no  functions  to  perform  except  such  as  re- 
lated to  the  distribution  of  the  income  during  the  life  of  Mrs.  Prentice. 
Another  and  hardly  less  important  duty  was  the  distribution  of  the 
principal  at  the  tennination  of  the  trust.  At  that  time  they  were 
directed  to  "divide,  distribute,  and  pay  over"  the  estate  to  the  beneficia- 
ries. It  is  significant  that  the  word  "convey,"  or  some  similar  word, 
was  not  used  in  this  connection,  and  that  in  the  same  clause  the 
testator  added,  "And  I  give  and  bequeath  said  residuary  estate  accord- 
ingly." The  language  used  indicates  an  intent  that  the  boieficiaries 
shall  take  the  estate  in  the  form  of  personalty,  and  affords  strong 
ground  for  an  argument  that  there  was  an  equitable  conversion.  But 
this  question  we  need  not  consider.  What  is  clear  and  decisive  is 
that  this  clause,  taken  with  the  broad  and  unqualified  power  to  sell, 
shows  beyond  doubt  that  the  executors  had  authority  to  convey  the 
real  estate  after  Mrs.  Prentice's  death,  and  distribute  the  proceeds. 
Power  to  sell  for  purposes  of  distribution  is  well  recognized.  It  may 
exist  although  the  fee  of  the  lands  has  passed  to  devisees  under  the 
will.  Crittendon  v.  Pairchild,  41  N.  Y.  289;  Mauler  v.  Phelps,  15 
Abb.  N.  C.  123.  The  case  last  cited  is  very  like  the  present.  There 
was  a  gift  of  the  income  of  the  estate  to  the  testator's  wife,  and  at  her 
death  a  devise  and  bequest  of  the  property  to  certain  individuals.  A 
general  power  of  sale  was  given  the  executors,  as  well  as  authority 
to  invest  and  reinvest  the  income  of  the  estate.  It  was  held  by 
Martin,  J.,  in  a  well-considered  opinion,  that  the  power  to  sell  was  dis- 
tinct from  the  authority  to  invest;  that  it  was  a  general  power,  not 
limited  to  income-producing  purposes;  and  that  it  survived  the  death 
of  the  wife,  for  purposes  of  distribution.     It  follows  that  the  execu- 
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tors,  in  selling  the  store  property  and  receiving  the  proceeds,  were 
performing  a  lawful  trust  dutj,  and  are  as  much  entitled  to  commis- 
sions upon  the  amount  involved  as  upon  any  other  sums  passing 
through  their  hands. 

It  is  said  that  the  sale  was  not  made  by  the  executors,  but  by  thf 
beneflciaries  under  the  residuary  clause  of  the  will.  This  is  not 
the  proper  construction  of  the  transaction.  The  negotiations  for 
the  sale  were  carried  on  by  the  executors.  Upon  receiving  a  suitable 
offer,  they  obtained  from  the  beneflciaries  a  written  consent  "to  ac 
cept  said  offer  on  our  behalf,  and  to  make,  execute,  and  deliver  the 
necessary  instruments  of  conveyance  of  the  same."  Soon  after,  the 
executors  gave  their  deed  to  the  purchaser.  Upon  the  same  day  th.' 
beneflciaries  also  executed  a  deed.  In  it  the  premises  were  described 
as  "the  same  premises  sold  and  conveyed  to  the  party  hereto  of  the 
second  part  by  [the  executors],  and  which  sale  and  conveyance  is 
hereby  intended  to  be  in  all  things  confirmed  by  the  parties  hereto 
of  the  first  part,  who  accordingly  execute  these  presents."  Both 
parties  evidently  considered  that  the  sale  was  made  by  the  executors 
under  the  power,  for  the  executors  received  the  purchase  price  and 
distributed  it  accordingly. 

It  is  further  contended  that  there  was  error  in  the  allowance  to  the 
executors  of  commissions  upon  sums  expended  in  the  payment  of 
mortgages  upon  the  real  estate,  and  also  upon  the  full  price  of  the 
unincumbered  land.  The  question  of  law  which  the  appellant  here 
presents  need  not  be  considered,  for  the  reason  that  the  facts  appear- 
ing upon  the  record  are  LnsuflScient  to  raise  it.  We  cannot  tell 
from  the  record  whether  commissions  were  granted  by  that  decree 
on  the  sums  used  to  extinguish  the  mortgages.  The  schedules  are 
not  in  evidence,  and  the  decree  and  the  portion  of  the  accounts  intro 
dnced  do  not  disclose  that  any  of  the  sums  on  which  commissions 
were  allowed  were  used  to  pay  mortgages.  It  certainly  is  not  fo  • 
us  to  infer  either  that  the  decree  of  1894  allowed  commissions  npo;i 
an  improper  basis,  or  that  the  decree  appealed  from  is  erroneous  i  i 
computing  commissions  upon  a  basis  proper  in  itself,  but  rendered 
improper  by  previous  allowances. 

Lastly,  it  is  said  that  the  executors  were  not  entitled  to  commis 
sions  upon  the  income  of  the  estate  received  and  paid  out  after  tlic 
death  of  Mrs.  Prentice.  Upon  her  death  it  was  doubtless  their  duty 
to  distribute  the  personal  property  among  the  residuary  legatee ; 
without  unnecessary  delay.  On  the  other  hand,  it  was  manifestl.v 
impossible  for  them  at  once  to  devest  themselves  of  all  the  person- 
alty. They  had  a  reasonable  time  within  which,  to  execute  tin- 
power  of  sale  of  the  real  estate.  Hancox  v.  Meeker,  95  N.  Y.  S2!^. 
An  immediate  sale  would  have  resulted  in  serious  loss,  and  the  cir- 
cumstances show  that  the  executors  exercised  their  power  wisely. 
But  while  the  property  remained  in  their  hands  there  were  taxe* 
and  numerous  other  expenses  to  be  paid,  which  required  the  reten- 
tion of  large  sums  of  money.  In  so  far  as  the  executors  were  tbu< 
compelled  to  hold  and  disburse  the  moneys  of  the  estate,  we  can  per 
ceive  no  reason  why  they  are  not  entitled  to  commissions  for  s> 
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doing.  There  is  nothing  to  show  that  they  have  retained  posBession 
of  the  estate  in  an  unreasonable  manner.  In  fact,  the  great  balk  of 
the  residnary  principal  has  been  distributed. 

None  of  the  other  points  discussed  require  consideration.  The 
decree  appealed  from  should  therefore  be  affirmed,  with  costs.  All 
concur. 


(25  App.  Dlv.  107.) 

STBINHARDT  T.  BAKEB. 

iSnpreme  Court,  Appellate  DlvisiOD,  First  Department.    January  21,  189S.) 

1.  Ihfants— Servicb  ok  Phocksb— Sobstitdtkd  Sbkvicb. 

Under  a  statute  authorizing  substituted  service  In  certain  cases  upon  "any 
defendant,"  the  fact  that  a  defendant  thus  served  is  an  Infant  Is  Imma- 
terial. 

2.  Rights  of  Vbhdbe — Defective  Title— Relief  in  Equity. 

Where  a  vendee  of  real  property  absolutely  rejects  the  title,  on  the  ground 
of  alleged  defects,  and  elects  for  that  reason  to  treat  the  contract  as  at 
an  end,  and.  In  a  subsequent  suit  In  equity  against  the  vendor,  still  insists 
tnat  the  defendant  has  no  title,  while  the  defendant  stands  on  the  plain- 
tiff's breach,  and  does  not  ask  for  specific  performance  as  against  the 
plaintiff,  the  latter  is  not  entitled  to  any  relief,  either  In  damages,  or  for 
specific  performance;  and,  whether  the  title  is  defective  or  not,  the  com- 
plaint in  equity  must  be  dismissed. 

S.  Admissions  in  Pleadings. 

A  party  cannot  derive  an  admission  from  Ills  opponent's  pleading  by 
tearing  a  sentence  from  its  context,  but.  If  he  takes  any,  must  take  all,  in- 
cluding qualifications  and  explanations. 

Appeal  from  special  term,  New  York  county. 

Action  by  Morris  Steinhardt  against  John  O.  Baker.  From  a  judg- 
ment (46  N.  Y.  Supp.  707)  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,  and 
O'BRIEN,  JJ. 

Eugene  Frayo:,  for  appellant 
Chaa.  E.  Miller,  for  respondent 

BARRETT,  J.  But  for  some  expressions  in  the  opinion  of  the 
learned  trial  justice,  which,  were  they  unqualifiedly  adopted,  might 
lead  to  further  useless  litigation  between  the  parties  here,  we  could 
properly  dispose  of  this  appeal  by  an  affirmance  upon  that  opinion. 
We  entirely  agree  with  the  learned  justice  in  his  general  treatment  of 
the  case.  The  plaintiff  rejected  the  title  upon  Tarious  grounds,  all  of 
which  were  untenable.  His  main  objection  was  thai  there  were  certain 
irregularities  in  the  conduct  of  a  foreclosure  suit  through  which  the 
defendant  derived  title,  and  he  contended  that  these  irregularities 
vitiated  the  judgment  which  followed.  It  is  insisted  on  his  part  that 
the  court,  in  that  foreclosure  suit,  acquired  no  jurisdiction  over  certain 
infant  heirs  of  one  William  Fitzpatrick,  who  was  the  owner  of  the  prop- 
erty in  question,  and  who  died  intestate.  The  particular  objection 
18  that  these  infants  could  not  be  brought  in  and  served  with  process 
by  the  proceeding  known  as  "substituted  SOTvice."    This  subject  is 
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fnlly  and  ably  considered  by  the  learned  trial  judge,  and  we  can  add 
but  little  to  his  reasoning.  A  special  pdnt  was  made,  both  below  and 
here,  that  the  act  which,  at  the  time  when  this  foreclosure  suit  was 
pending,  authorized  substituted  service  in  certain  cases,  did  not  in 
terms  specify  infant  defendants,  and  that,  consequently,  infants  were 
not  embraced  within  the  general  reference  in  the  act  to  "any  defend- 
ant." The  learned  trial  judge  overruled  this  point;  holding  that  the 
use  of  the  words  "any  defendant,"  indicated,  as  clearly  as  language 
could,  an  intent  to  include  infants.  In  this  conclusion,  we  think,  he 
was  fortified,  not  only  by  the  cases  which  he  cites,  but  by  the  more  di- 
rect authority  of  Wheeler  v.  Scully,  50  N.  Y.  667.  There  the  question 
arose  as  to  publication  against  unknown  owners.  It  was  claimed 
that  the  judgment  did  not  Iwir  infants,  for  the  reason  that  the  service  of 
the  summons  was  not  suflBcient  as  against  them.  The  court  of  ap- 
peals, however,  overruled  the  objection;  saying  that,  if  the  unknown 
heirs  were  infants,  they  were  bound  by  the  service,  as  subdivision  6 
of  section  135  of  the  then  CJode  of  Procedure  made  no  exception  in  case 
the  unknown  defendants  were  infants.  This  authority  seems  to  set- 
tle the  principle  that  infants  are  deemed  to  be  included  in  the  general 
provisions  of  such  a  statute,  unless  expressly  excepted-  All  the  other 
objections  made  to  this  foreclosure  judgment  are  equally  untaxable. 
They  are  founded  either  upon  alleged  irregularities  of  a  trivial  char- 
acter, or  else  looseness  in  mere  matters  of  detail.  They  do  not  go  to 
the  jurisdiction,  nor  do  they  affect  the  validity  and  binding  force  of  the 
judgment 

The  other  objections  which  the  plaintiff  made  to  the  title  are  fully 
considered  by  the  learned  trial  justice,  and  we  need  add  nothing  to  his 
conclusions  with  regard  to  those  objections.  He  also  found,  upon 
sufficient  evidence,  that  the  plaintiff,  prior  to  the  time  fixed  for  the 
completion  of  the  contract,  had  waived  all  objections  to  the  validity  of 
the  title,  except  the  objections  to  the  foreclosure  decree.  In  this  view 
of  the  case,  it  is  evident  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant  either  at  law  or  in  equity.  If  the  title  was  good,  the 
breach  was  his,  not  the  defendant's.  The  court  having  decided,  upon 
the  issue  tendered  by  the  plaintiff,  that  the  title  was  good,  the  com- 
plaint was  properly  dismissed.  In  view  of  this  decision,  however,  it 
was  inconsistent  to  dismiss  the  complaint  "without  prejudice  to  the 
rights  of  the  plaintiff  in  any  other  form  of  action."  The  tendency  of 
that  expression  in  the  opinion  and  decree  was  to  encourage  the  plain- 
tiff to  bring  a  fruitless  action  at  law.  Upon  the  other  hand,  whether 
the  title  was  good  or  bad,  the  plaintiff,  because  of  the  position  which 
he  assumed,  was  not  entitled  to  equitalile  relief.  The  facts  as  to  his 
attitude  are  quite  clear.  After  several  adjournments,  and  some  nego- 
tiations, he  finally  rejected  the  title,  and  declined  to  accept  the  defend- 
ant's deed.  He  notified  the  defendant,  both  verbally  and  in  writinjr, 
that,  in  his  judgment,  and  that  of  his  advisers,  the  title  was  bad,  and 
that  he  would  not  accept  it.  In  effect,  he  elected  to  treat  the  contract 
as  at  an  end,  because  of  the  defendant's  inability  to  give  him  a  good 
and  marketable  title.  His  main  objection  went,  as  we  have  seen,  to 
the  foundation  of  the  defendant's  title,  and  was  incurable.  Having 
taken  this  position,  and,  in  substance,  reasserted  it  in  his  present  com- 
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plaint,  he  most  fail  in  hia  demand  for  equitable  relief.  It  will  be 
obserred  that  this  is  not  a  case  where  the  vendee  holds  to  his  contract, 
and  asks  for  altematiTe  relief,  namely,  specific  performance,  or  dam- 
ages if  that  cannot  be  obtained.  Under  such  circumstances,  it  has 
been  held  that,  even  after  it  is  shown  that  specific  performance  can- 
not be  had,  the  action  may  be  retained  to  award  damages.  Barlow 
V.  Scott,  24  N.  Y.  40;  Sternberger  t.  McGoTem,  56  N.  Y.  12.  Nor  is 
it  a  case  where  the  title,  defective  when  the  action  was  commenced, 
can  be  made  good  by  the  defendant  at  tiie  time  of  the  trial.  Still  less 
is  it  within  the  principle  that  where  the  original  objection  to  the  title 
is  not  wanton  or  frivolous  and  both  parties,  in  their  pleadings,  ask  for 
specific  performance  against  the  other,  the  court  may — especially  where 
there  has  been  no  material  change  of  circumstances — decree  specific 
performance.  Greenblatt  v.  Hermann,  144  N.  Y.  13,  38.  N.  E.  966; 
Kahn  v.  Chapin,  152  N.  Y.  305,  46  N.  E.  489.  Here  the  plaintiflE  has 
plainly  electa!  to  consider  the  contract  at  an  end,  while  the  defendant 
rests  upon  the  plaintiff's  breach.  '  In  fact,  tiie  plaintiff  has  alleged 
throughout  that  the  defendant  has  no  title,  that  the  fee  of  the  premises 
is  actually  vested  in  other  people,  and  that,  consequently,  the  contract 
is  impossible  of  execution,  llie  defendant  joins  issue  upon  these  alle- 
gations, makes  no  affirmative  claim  to  specific  performance,  and  simply 
demands  that  the  complaint  be  dismissed.  If  the  plaintiff  is  right  in 
his  view,  the  contract  was  as  impossible  of  execution  at  the  time  of  the 
trial  as  it  was  when  the  action  was  commenced.  It  comes  to  this: 
that  the  plaintiff  asserted,  and  still  asserts,  that  the  defendant's  title 
is  hopelessly  bad;  and  for  that  reason  he  declined,  and  still  declines,  to 
accept  it  In  that  attitude,  he  comes  into  equity,  and  asks  the  court 
to  decide  whether  he  is  right  or  wrong  in  that  view,  and  thereupon  to 
give  him  whatever  judgment  is  appropriate  to  the  correct  view.  In 
other  words,  if  he  is  right,  he  wants  damages;  if  he  is  wrong,  he  wants 
specific  performance.  It  is  apparent  that  the  court  cannot  help  him 
in  this  wise. 

The  only  exception  taken  upon  the  trial  which  calls  fw  special  con- 
sideration was  the  refusal  of  the  learned  judge  to  strike  out  the  testi- 
mony of  Mr.  Bamay  (in  whose  interest  the  title  seems  to  have  been  held 
by  the  defendant),  to  the  effect  that  there  was  no  tenant  in  possession 
of  the  property,  and  consequently  no  incumbrance  growing  out  of  any 
sach  tenancy.  The  special  point  of  the  objection  to  this  testimony  is 
that  it  contradicts  an  express  admission  of  the  answer.  The  point  is 
not  well  takeiL  There  is  no  unqualified  admission  in  the  answer  of 
any  sach  tenancy.  The  admission  that  Anna  Spear  was  lawfully  in 
possession  of  the  premises  is  coupled  with  the  statement  that  she  was 
in  possession  simply  as  a  tenant  at  will  of  defendant,  and  that  she 
offered  to  immediately  quit  and  surrender  the  premises,  as  the  plaintiff 
well  knew.  It  is-  also  coupled  with  the  statement  that  the  defendant 
was  in  possession  on  the  day  fixed  for  the  completion  of  the  sale,  and 
was  able,  and  offered,  to  give  the  plaintiff  possession  free  from  all  in- 
cnmbrances.  The  admissions  of  the  answer  must  be  taken  in  their 
entirety.  If  so  taken,  there  was  no  incumbrance ;  and  the  defendant 
was  able,  and  offered,  to  give  full  and  exclusive  possession  on  the  day 


Digitized  by 


Google 


860  48  NEW  YORK  BCFPLBMaNT  (Sop.  Ct 

and  83  New  York  State  Reporter. 

when  the  title  was  to  be  closed.  The  testimony  was,  In  that  view, 
harmless.  If,  however,  the  entire  admission  be  not  taken,  the  testi- 
mony was  clearly  proper. 

For  these  reasons,  as  well  as  those  assi^^ed  by  the  learned  trial  jns- 
tice,  the  complaint,  as  in  equity  for  specific  performance,  was  properly 
dismissed;  and  the  judpnent  should  therefore  be  affirmed,  with  costs. 
All  concur;  VAU  BRUNT,  P.  J.,  in  result 


(21  Misc.  Rep.  729.) 

HtJTOHINSON  et  al.  T.  SKINNER  et  aL 

(Supreme  Coxat,  Special  Term,  Albany  County.    November,  1897.) 

1  PoBLio  SfcRoous — Local  Board  of  Education — Appeals — Statb   SopERm- 

TENDENT — POWEK  TO   OPBN   BCHO0I.B. 

WatervUet  City  Charter  (Laws  1896,  c.  905,  tit.  5,  |  12,  subd.  10)  pro- 
Tides  that  the  local  board  of  education  shall  have,  "to  the  exclusion  of  all 
boards  and  officers,  except  the  superintendent  of  public  instruction,  •  •  • 
the  entire  supervision  and  management  of  the  schools  of  said  city."  The 
consolidated  school  law  (Laws  1894,  c.  556,  tit  14,  {§  1,  2)  provides  that 
any  person  aggrieved  by  any  decision  made  by  certain  school  authorities 
named  therein,  or  "by  any  official  act  or  decision  concerning  any  other  mat- 
ter under  this  act,  or  any  other  act  pertaining  to  common  schools,  may  ap- 
peal to  the  superintendent  of  public  instruction,  who  is  hereby  authorized 
and  required  to  examine  and  decide  the  same,  and  his  decision  shall  be 
final  and  conclusive,"  and  that  such  superintendent,  "in  reference  to  such 
appeals,  shall  have  power  to  regulate  the  practice  therein,  •  •  •  and  to 
malse  all  orders,  by  directing  the  levying  of  taxes,  or  otherwise,  which  may, 
in  his  Judgment,  be  proper  or  necessary  to  give  effect  to  his  decision."  The 
local  board  having  been  unable,  after  repeated  meetings,  to  employ  teachers 
and  other  employes,  in  order  to  open  the  city  schools,  for  the  reason  that 
every  resolution  offered  was  defeated  by  a  tie  vote,  two  of  the  members 
appealed  to  the  state  superintendent,  who  ordered  the  board  to  provide  the 
necessary  equipment,  and  open  the  schools  on  a  certain  day.  Such  order 
not  being  complied  with,  the  state  superintendent  made  an  order  temporarily 
appointing  teachers  and  other  employes  until  the  local  school  authorities 
should  designate  others  as  their  successors,  and  caused  the  schools  to  be 
opened.  Held,  that  every  refusal  of  such  board  to  pass  any  of  the  resolu- 
tions offered  was  a  decision  or  an  official  act  under  which  an  appeal  could 
properly  be  talten  to  the  state  superintendent,  who  bad  the  Jurisdiction, 
under  the  law,  to  examine  and  decide  the  same,  and  also  the  power  to 
make  all  orders  necessary  in  his  Judgment  to  give  effect  to  his  decision. 
S.  Same — Injunction. 

Even  If  such  order  was  beyond  the  Jurisdiction  of  the  state  superintendent, 
nevertheless  a  temporary  injunction  should  not  issue  to  restrain  him  and 
the  local  board  from  enforcing  such  order,  where  the  result  thereof  would 
be  to  close  the  schools  at  a  time  when  they  should  be  open. 
8.  Same— Suit  by  Taxpayer. 

Under  the  public  officers  law  (Laws  1892,  c.  681.  art  1,  {  2)  the  superin- 
tendent of  public  instruction  is  not  a  mimicipal  officer,  but  a  state  otficer, 
and,  as  such,  was  not  answerable  or  subject  to  an  injunction  at  the  suit 
of  a  taxpayer,  brought  under  Laws  1892,  c  301,  and  Ck>de  Civ.  Proc.  {  X925. 
known  as  the  "Taxpayers'  Acts." 

Motion  by  Charles  H.  Hutchinson  and  others  for  an  injnnction  pen- 
dente lite  to  restrain  Charles  R.  Skinner,  state  superintendent  of  pub- 
lic instruction,  and  others,  from  enforcing  his  order  directing  the  open- 
ing of  the  public  schools  in  the  city  of  Watervliet    Denied. 
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Coantryman,  Dn  Bois  &  Bevens  (E.  Clonntrynum,  of  connBel),  for 
plaintiffa. 

D.  E.  Ainsworth,  for  defendant  Skinner. 

L.  C.  Wama  (J.  S.  Frost,  of  counsel),  for  defendants  Braman  and 
Flewellan. 

CHESTER,  J.  The  plaintiffs  move  for  an  injunction  pendente  lite 
to  restrain  the  defendant  Skinner,  as  state  superintendent  of  public 
instruction,  and  the  board  of  education  of  the  city  of  Watervliet,  from 
enforcin;^  or  executing?  an  order  made  by  such  superintendent  directing 
the  opening  of  the  public  schools  in  the  city  of  Watervliet,  and  appoint- 
ing a  superintendent,  and  the  necessary  force  of  teachers,  janitors, 
and  other  employ^,  and  from  paying  their  salaries,  and  also  enjoining 
the  persons  so  appointed  from  assuming  such  positions,  and  from  dis- 
charging the  duties  thereof.  The  board  of  education  of  Watervliet  is, 
under  the  law,  a  bi-partisan  board.  It  is  composed  of  four  persons, 
each  of  the  two  principal  political  parties  having  two  members.  The 
mayor  is  ex.  officio  presiding  officer,  but  is  not  a  member  of  the  board, 
and  has  no  vote.  Laws  18i)6,  c.  905,  tit.  5,  §§  1-6.  The  teachers  and 
other  employ^  of  the  board  for  the  last  year  were  engaged  only  for 
Ihat  school  year.  The  new  school  year  commenced  in  September  last 
The  members  of  the  board  have  been  unable  to  agree  upon  the  officers 
and  teachers  to  be  employed  in  the  schools  for  the  ensuing  school  year. 
Repeated  meetings  of  the  board  were  held  during  the  months  of  Au- 
gust and  September,  and  no  agreement  was  reached.  Every  reso- 
lution offered  in  the  board  by  either  side  naming  teachers  and  other 
employes  w^as  defeated  by  a  tie  vote.  The  board,  during  all  that  time, 
and  down  to  the  making  of  this  motion,  has  been  in  a  "deadlock"  on 
this  question.  The  7th  of  September  had  been  fixed  upon  by  the 
board  as  the  date  when  the  schools  should  open.  It  passed  without 
the  employment  of  a  superintendent,  a  teacher,  or  a  janitor.  The 
13th  of  September  was  then  selected.  That  date  also  passed  without 
any  appointments  being  made,  or  the  schools  being  opened.  In  this 
emergency  the  two  members  of  the  board  who  had  voted  one  way  upon 
the  matters  in  difference  made  an  appeal  or  presented  a  petition  under 
oath  to  the  state  superintendent,  diarging  the  board  with  disregard 
and  contempt  of  various  prior  orders  made  by  him ;  reciting  the  facts, 
from  thdr  standpoint,  concerning  the  failure  of  the  board  to  appoint 
teachers  and  open  the  schools;  claiming  tliat  the  two  members. who 
had  TOted  the  other  way  were  the  cause  of  the  trouble,  and  praying  for 
their  removal  from  office,  and  fgr  a  direction  that  the  schools  be 
opened  at  once,  l^e  two  members  whose  removal  was  sought,  filed 
their  answer  under  oath  with  the  state  superintendent,  reciting  the 
facts  from  their  point  of  view,  and  charging  the  responsibility  for  the 
situation  upon  the  other  two.  The  superintendent  thereupon,  and  on 
t$eptember  27,  1897,  made  a  decision  or  order  in  which  he  refused  to 
remove  the  two  members  proceeded  against,  and  by  which  he  directed 
"the  board  of  education  of  the  city  of  Watervliet  to  provide  the  neces- 
sary equipment  of  qualified  teachers,  janitors,  and  necessary  ^nploy^, 
and  to  open  the  schools  of  that  city  to  the  public  residing  therein  on  or 
before  the  4th  day  of  October,  1897."    The  board  took  no  action  under 
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this  order,  and  did  not  comply  with  it  in  any  respect  The  state 
superintendent  then  made  another  order,  reciting  that  the  board  had 
willfully  refused  to  comply  with  the  order  of  September  27th,  and  that 
the  schools  in  said  dty  yet  remained  dosed,  and  no  teachers,  janitors, 
or  other  necessary  employes  had  been  appointed  by  said  board,  and  in 
which  last  order  he  directed  Mr.  A.  M.  Wright,  an  employ^  of  the  state 
department  of  public  instruction,  to  proceed  to  the  city  of  Watervliet, 
and  organize  the  school  system  of  said  dty  as  temporary  superintend- 
ent of  schools,  with  a  corps  of  qualified  teachers,  consisting  of  fire 
principals,  six  assistant  principals,  and  seventeen  other  teachers,  in- 
cluding one  drawing  teacher,  besides  one  librarian,  two  truant  oflScers, 
and  eight  janitors,  who  were  respectively  named  in  said  order,  and 
therein  stated  to  be  temporarily  appointed  to  the  several  positions 
named,  with  an  annual  compensation  to  each,  fixed  in  the  order.  The 
order  redted  that  "said  appointments  are  to  continue  until  the  local 
school  authoritieB  of  said  city  shall  designate  qualified  teachers  as 
their  successors."  Tlie  order  further  directed  the  board  <rf  education 
of  said  city  to  inunediately  open  the  school  buildings  to  the  teachers 
named,  and  place  at  their  disposal  the  usual  and  proper  furniture  and 
supplies,  including  fuel  and  school  apparatus,  and  as  often  as  at  the 
end  of  each  calendar  month  during  the  continuation  of  the  services  of 
each  teacher,  janitor,  and  the  librarian,  to  audit  and  to  pay  to  each  an 
equal  one-eighth  part  of  the  annual  compensation  therein  designated  to 
be  paid  to  each.  This  last  order  was  made  on  October  4,  1897.  Mr. 
Wright  forthwith  went  to  Watervliet,  and  the  schools  were  at  once 
opened  by  him,  pursuant  to  the  order,  with  the  aid  of  the  teachers  and 
other  employ^  named  therein.  It  is  claimed  by  the  plainti£fs  that 
this  order  of  the  state  superintendent  is  without  authority  of  law,  and 
the  injunction  asked  for  here  is  to  restrain  the  further  carrying  into 
effect  and  enforcement  of  the  order. 

It  is  urged  by  the  plaintiffs  that  under  the  charter  of  the  dty  of 
Watervliet  the  management  and  control  of  the  public  schools  tha'dn 
is  vested  in  the  board  of  education,  which  is  authorized,  under  the  law, 
to  appoint  a  superintendent  of  schobls  and  a  librarian,  contract  and 
employ  all  teachers  and  pay  their  wages  (Laws  1896,  c.  905,  tit  5,  §§ 
9,  12);  and  that  the  compulsory  education  law  authorizes  the  school 
authorities  of  each  city  to  appoint  truant  officers,  and  fix  thdr  compen- 
sation (Id.  c.  606,  §  3).  There  can  be  no  doubt  of  the  correctness  of 
the  claim  that  it  was  the  duty  of  the  board  of  education,  under  the 
law,  to  make  these  appointments,  but  tliis  duty  has  not  been  dis- 
charged by  reason  of  the  "deadlock."  existing  in  the  board.  As  a  re- 
sult of  this  failure  of  the  board,  the  people  of  an  entire  city  were  de- 
prived of  the  benefits  of  free  common  schools;  and,  if  the  board  alone 
were  to  be  looked  to  for  relief,  the  people  were  likely  to  continue  to  be 
so  deprived  for  an  indefinite  time.  It  may  be  conceded  that  there 
was  no  duty  resting  upon  the  board  to  appoint  any  particular  indi- 
vidual a  teacher,  or  upon  the  members  of  the  board  to  vote  for  any 
specified  person  for  any  position  within  the  gift  of  the  board.  These 
were  matters  of  discretion.  But  there  was  a  duty  resting  upon  the 
board,  under  the  law,  to  open  the  schools,  and  provide  the  necessary 
force  of  teachers  and  other  employes  for  that  purpose.     The  board 
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failed  to  perform  this  duty.  Whether  this  failure  is  the  result  of  the 
zeal  of  the  indlvidaal  members  of  the  board  to  promote  the  interest  of 
personal  or  political  friends,  is  of  but  little  consequence.  But  it  is  a 
question  of  great  moment  whether  or  not  the  people  of  an  entire  city 
are  to  be  deprived  of  free  common  schools  wherein  all  their  children 
may  be  educated,  simply  because  the  board  fails  to  discharge  the 
duties  imposed  upon  it  by  law.  The  situation  presented  by  this  con- 
dition was  one  in  which  the  people  of  the  entire  state  have  an  interest, 
and  not  the  inhabitants  of  Watervliet  alone,  for  the  common-school 
system  is  an  institution  of  the  state,  and  not  of  any  particular  locality 
therein.  It  is  founded  upon  the  idea  that  a  general  dissemination  of 
education  is  essential  to  the  welfare  of  the  state.  If  this  were  not  so, 
there  would  be  no  justification  in  supporting  common  schools  by  gen- 
eral taxation.  The  constitution  requires  that  "the  legislature- shall 
provide  for  the  maintenance  and  support  of  a  ^stem  of  free  common 
schools  wherein  all  the  children  of  this  state  may  be  educated."  Arti- 
t'Je  9,  §  L  The  legislature  has  complied  with  this  mandate  of  the  con- 
stitution, and  has  provided  "that  there  shall  be  raised  by  tax  in  each 
year  upon  the  real  and  personal  estate  of  each  county  within  the  state, 
audi  sum  as  the  le^slature  shall  annually  determine  necessary  for 
the  snpi)ort  of  common  schools  in  the  state."  Consolidated  School 
Law,  tit.  2,  art.  1,  §  1.  It  has  also  created  the  oifice  of  state  superin- 
tendent of  public  instruction,  and  by  the  act  last  referred  to  has  clothed 
him  with  large  genera!  powers  with  reference  to  the  state  school  sys- 
tem, and  has  given  him  authority  to  apportion  the  state  school  moneys 
among  the  cities,  districts,  and  institutions  entitled  thereto.  The  ag- 
gr^ate  amount  of  the  state  tax  for  schools  the  past  year  was  upward^ 
of  f4,000,000,  and  under  the  apportionment  thereof  made  by  the  state 
superintendent  the  city  of  Watervliet  is  entitled  to  the  sum  of  f6,000, 
unless  he  withholds  the  same  pursuant  to  the  provisions  of  the  law 
authorizing  him  so  to  do  in  certain  cases.  This  seems  to  demonstrate 
clearly  that  the  people  of  the  entire  state  have  an  interest  in  the  appli- 
cation of  these  school  funds  in  the  city  of  Watervliet,  to  the  purpose 
for  which  they  were  raised  and  apportioned  to  said  city,  namely,  the 
maintenance  of  free  common  schools  therein. 

The  charter  of  Watervliet  distinctly  recognizes  the  authority  of  the 
state  superintendent  with  reference  to  the  schools  of  the  city,  for  it 
provides  that  the  board  of  education  shall  have,  "to  the  exclusion  of 
all  boards  and  ofBcers,  except  the  superintendent  of  public  instruction 
of  this  state,  the  entire  supervision  and  management  of  the  schools  of 
said  city."  Laws  1896,  c.  905,  tit.  5,  §  12,  subd.  10.  With  the  people 
of  every  county  in  the  state  being  compelled  to  contribute  by  general 
taxation  to  f.ie  state  school  funds,  and  thus  being  directly  interested 
in  having  free  common  schools  maintained  in  every  part  of  the  state; 
with  the  dty  of  Watervliet  having  apportioned  to  It  |6.000  of  these 
funds,  and  with  its  board  of  education  refusing  to  open  its  schools  to 
the  public  as  provided  and  required  by  law, — ^the  question  is  presented 
whether  there  is  any  authority  under  the  law  in  the  state  superin- 
tendent, on  proper  appeal  to  Mm,  to  open  the  schools.  The  consoli- 
dated school  law  provides  that  any  person  conceiving  himself  ag- 
grieved in  consequence  of  any  decision  made  by  certain  school  authori- 
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tics  named  in  the  act,  or  "by  any  official  act  or  decision  concerning  any 
otlier  matter  under  this  act,  or  any  other  act  pertaining  to  common 
schools,  may  appeal  to  the  superintendent  of  public  instruction,  who 
is  hereby  authorized  and  required  to  examine  and  decide  the  same;  and 
his  decision  shall  be  final  and  conclusiye,  and  not  subject  to  questicm 
or  review  in  any  place  or  court  whatever."    Laws  1894,  c.  556,  tit.  14, 
§  1,  Bubd.  7.     And  the  act  further  provides  that  the  superintendent, 
"in  reference  to  such  appeals,  shall  have  power  to  regulate  the  prac- 
tice therein,  *  •  *  and  to  make  all  orders,  by  directing  the  levying  of 
taxes,  or  otherwise,  which  may,  in  his  judgment,  be  proper  or  necessary 
to  give  effect  to  his  decision."    Consolidated  School  Law,  tit.  14,  §§ 
1,  2.     It  is  urged  that  the  authority  above  referred  to  in  relation  to 
appeals  is  expressly  limited  to  the  ''ofQcial  act  or  decision"  of  the  board 
of  education,  and  that  this  case  presents  no  official  act  or  decision 
which  can  be  brought   before  the  superintendent  by  ap]>eal,   but 
simply  a  case  of  a  neglect  or  refusal  or  inability  to  act  or  decide,  and 
for  that  reason  that  the  superintendent  had  no  jurisdiction  or  authority 
to  entertain  the  appeal,  or  to  make  the  orders  which  he  did.     It  is 
true  that  there  has  been  an  inability  on  the  part  of  the  board  to  take 
any  affirmative  action.     The  papers  show,  however,  that  there  have 
been  repeated  resolutions  offered  at  different  meetings  of  the  board  to 
appoint  teachers  and  other  employes;   that  repeated  amendments  to 
such  resolutions  have  been  proposed  in  the  board;  that  each  resolution 
and  each  amendment  for  these  purposes  has  received  two  votes  in  the 
affirmative  and  two  votes  in  the  negative.     When  two  members  of  the 
board  voted  in  favor  of  a  resolution,  and  the  only  two  other  members 
voted  against  it,  it  was,  under  the  rules  governing  parliamentary  prac- 
tice, lost  for  want  of  a  majority  vote,  and  amounts,  in  effect,  to  a  de- 
cision of  the  board  not  to  take  the  action  sought  to  be  authorized  by 
the  resolution.     This  principle  has  been  recognized  in  the  case  of 
People  V.  Bennett,  54  Barb.  480.     There  it  appeared  that  the  board  of 
trustees  of  the  village  of  Saratoga  Springs  consisted  of  six  members, 
three  of  whom  voted  to  raise  the  sum  required  by  the  board  of  educa- 
tion for  school  purposes,  and  three  of  whom  voted  against  it,  and  the 
court  held  that  "such  act  of  that  board  was,  in  legfd  effect,  a  refusal 
to  raise  the  said  sum,  for  the  reason  that  a  majority  did  not  rote  in 
favor  of  the  requisition."    In  the  case  of  People  v.  Eckler,  19  Hun. 
609,  it  was  held  that  the  refusal  of  a  school-district  trustee  to  pay  a 
teacher's  wages  was  a  decision  within  the  meaning  of  that  term  as 
used  in  the  school  law,  and  that  the  relator  was  entitled  to  appeal  there- 
from to  the  superintendent  of  public  instruction.     I  think,  therefore, 
that  every  refusiil  of  this  board  to  pass  any  of  the  numerous  resolutions 
offered  in  the  board  to  appoint  teachers  or  other  employes  was  a  de- 
cision, or  an  official  act,  under  which  an  appeal  could  properly  be 
taken,  pursuant  to  the  school  law,  to  the  state  snperinten^nt,  and 
that  upon  such  appeal  he  had  the  jurisdiction  and  power  nnder  the 
law  to  examine  and  decide  the  same.     He  exercised  that  power,  and 
made  the  decision  of  September  27,  1897,  above  referred  to,  in  which 
he  ordered  and  directed  the  board  of  education  to  provide  the  necets- 
sary  equipment  of  qualified  teachers  and  other  employ<?s,  and  to  open 
the  schools,  before  the  4th  day  of  October  following.     The  order  con- 
.tained  in  this  decision  not  being  complied  with,  he  had  the  further 
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power,  under  the  law,  to  make  all  orders  proper  or  necessary  in  his 
judgment  to  give  efifect  to  his  decision.  The  paramount  object  of  the 
decision  was  to  procure  the  opening  of  the  schools.  The  schools  could 
not  be  opened  without  teachers  arid  other  employes.  The  appoint- 
ment of  the  persons  named  in  the  subsequent  order  of  the  superintend- 
ent as  teachers,  janitors,  and  truant  officers,  was  but  the  incident  of 
the  main  object  to  be  accomplished.  The  superintendent  undoubt- 
edly had  power  to  withhold  the  public  funds,  instead  of  making  the 
order  he  did,  but  that  would  not  have  caused  the  schools  to  be  opened. 
He  might  have  removed  the  members  of  the  board  from  office,  but  that 
would  not  have  accomplished  the  desired  result.  He  had  the  right 
to  noake  the  order  whidi,  in  his  judgment,  was  necessary  to  make  his 
former  order  effective;  and,  if  he  had  jurisdiction  to  make  the  order 
he  did,  as  I  think  he  had,  the  propriety  of  the  exercise  by  him  of  his 
discretion  is  not  subject  to  question  by  the  court  I  think,  therefore, 
tliat  he  was  justified,  under  the  law,  when  the  board  refused  to  open 
the  schools  in  compliance  with  his  order,  to  make  the  subsequent 
order  which  he  did,  even  though  that  involved  the  temporary  appoint- 
ment by  him  of  a  force  of  teachers  and  others  sufficient  to  open  and 
conduct  the  schools. 

The  granting  or  refusing  of  equitable  relief  by  way  of  injunction  de- 
pends to  a  great  extent  upon  the  particular  facts  in  each  case,  and  is 
largely  discretionary  with  the  court.  Wormser  v.  Brown,  149  N.  Y., 
at  page  172,  43  N.  E.  576.  If  I  am  wrong  in  my  conclusion  that  the 
superintendent  had  jurisdiction  to  make  the  order  in  question,  yet  I 
do  not  think,  under  the  facts  of  this  case,  that  a  temporary  injunction 
should  issue,  the  result  of  which  would  be  to  close  all  the  public  schools 
in  the  city  at  a  season  of  the  year  when  they  should  be  open.  Not- 
withstanding the  difficult  and  embarrassing  situation  presented  by  rea- 
son of  the  unfortunate  organization  of  the  board  of  education,  the 
schools  are  now  in  full  operation,  pursuant  to  the  orders  and  directions 
of  the  chief  officer  of  the  state  charged  with  the  administration  of  the 
state  school  system.  Great  public  injury  would  result  from  granting 
the  relief  here  asked  for,  and,  unless  the  plaintiffs  expect  to  escape 
-all  local  taxation  for  school  purposes  for  the  ensuing  year,  they  will 
not  be  injured  by  denying  it,  for  the  reason  that  the  papers  show  that 
the  cost  to  the  city  of  carrying  the  superinteiident's  order  into  effect 
is  much  less  than  the  cost  of  the  schools  during  the  last  year,  and 
also  than  the  amount  inserted  in  the  budget  for  that  purpose  for  the 
current  year,  largely  owing  to  the  fact  that  the  compensation  of  Mr. 
Wright,  the  temporary  superintendent  of  schools  designated  in  the 
order  of  the  state  superintendent,  is  paid  by  the  state,  and  not  by  the 
city. 

l%ere  are  also  other  matters  standing  in  the  way  of  granting  this 
motion.  The  plaintiffs  sue  as  taxpayers.  The  authority  for  the 
action  is  chapter  301,  Laws  1892,  and  section  1925,  Code  Civ.  Proc., 
which  are  known  as  the  "Taxpayers'  Acts."  These  statutes  only  au- 
thorize actions  against  officers  who  have  acted  for  or  on  behalf  of  any 
county,  town,  village,  city,  or  municipal  corporation  in  the  state,  to 
prevent  waste  of  public  funds,  or  injury  to  public  property.-  The 
mperintendent  of  public  instruction  is  not  a  municipal  officer,  but  is  a 
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state  officer.  Public  Officers  Law  (Laws  1892,  c.  681,  art.  1,  §  2). 
What  he  has  done  has  been  done  in  his  official  capacity  as  state  super- 
intendent of  public  instruction,  and  he  has  in  no  sense  acted,  nor  had 
he  the  power  to  act,  for  or  on  behalf  of  the  city,  so  as  to  bring  tiim 
within  the  provisions  of  these  acts,  or  to  render  iilm  answerable  or  sub- 
ject to  an  injunction  at  the  suit  of  a  taxpayer  of  the  city. 

The  plaintiffs  hare  also  failed  to  make  and  file  the  bond  required 
by  law  in  this  class  of  cases.  It  was  essential  that  this  should  be  done 
upon  the  ccxnniencement  of  the  action,  and  a  copy  thereof  served  with 
the  summons.  Laws  1892,  c.  301.  For  these  reasons  the  motion  is 
denied,  with  costs. 

Motion  denied,  with  costs. 

(22  Misc.  Rep.  46.) 

WEED  et  aL  y.  ROBERTS  et  aL 

(Supreme  Cionrt,  Special  Term,  Franklin  County.    December,  1897.) 

1.  Injunction  Pendente  Ltte. 

A  court  of  equity  will  not  gn'ant  an  Injunction  pendente  lite  when  the 
effect  thereof  would  be  to  decide  difficult  questions  of  law  before  the  trial, 
unless  it  be  first  established  that  it  is  necessary  in  order  to  prevent  an  ir- 
reparable Injuiy,  or  that  plaintiff  has  an  undoubted  legal  right  to  it. 

a  Tax  8\r,Bs— Cascbi,lation  by  C!oMPrRoi.^KB— CossTrTOTiosAL  Law. 

Laws  1897,  c-  392,  conferring  upon  the  comptroller  the  power  to  vacate 
or  set  aside  the  cancellation  of  a  tax  sale  made  by  his  predecessor  In  office, 
is  a  valid  exercise  of  legislative  power,  and  la  not  repugnant  to  the  consti- 
tution. 

8,  EquiTV— Rbstrainino  Cloud  on  Title. 

A  court  of  equity  will  not  entertain  a  suit,  to  prevent  a  cloud  upon  title 
to  land,  unless  it  be  made  to  appear  that  there  is  a  determination  on  the 
part  of  the  defendant  to  create  the  doud,  and  the  danger  thereof  must  not 
be  speculative,  but  real. 

Sait  by  Smith  W.  Weed  and  others  against  James  A.  Roberts,  as 
comptroller,  and  others.  Application  for  injunction  pendente  lit& 
Denied. 

Frank  E,  Smith,  for  plaintiffs. 
T.  E.  Hancock,  Atty.  Gen.,  for  defendant  Roberts. 
Frank  L.  Bell  (E.  CJoontr^iuan,  of  counsel),  for  defendants  Davis 
and  others. 

McLaughlin,  J.  There  are  many  difficult  questions  of  law  in- 
volved in  this  proceeding,  and  to  grant  the  injunction  asked  for  by 
the  plaintiffs  would  be  in  effect  to  decide  these  quesrtions  in  their 
favor  before  the  trial,  and  this  a  court  of  equity  will  not  do  unless 
it  be  first  established  that  it  is  necessary  in  order  to  prevent  an 
irreparable  injury,  or  that  the  plaintiffs  have  an  undoubted  legal 
right  to  it.  The  papers  presented  do  not  establish  either,  and  there- 
fore the  application  must  be  denied.  My  reasons  for  reaching  this 
conclusion  are  as  follows: 

First.  It  does  not  appear  that  the  act  of  the  comptroller,  if  he 
considers  the  application  referred  to,  will  be  in  any  way  prejudicial 
to  the  rights  of  the  plaintiffs.  The  comptroller  uot  only  denies  that 
he  has  determined  or  formed  any  intention  to  grant  the  application. 
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bnt,  in  addition,  he  alleges  that  he  has  formed  no  opinion  as  to  the 
merits  of  it.  It  is  therefore  fair  to  assume,  if  the  plaintiffs'  conten- 
tion be  correct,  either  as  to  the  law  or  facts,  that  the  comptroller 
will  not  grant  the  application. 

Second.  I  do  not  think  that  chapter  392  of  the  Laws  of  1897  is 
repugnant  to  the  constitution.  The  power  conferred  upon  the  comp- 
troller to  vacate  or  set  aside  the  cancellation  of  a  tax  sale  made  by 
his  predecessor  in  oflBce  is  a  valid  exercise  of  legislative  power.  If 
the  legislature  conld  confer  upon  the  comptroller  the  power  to  cancel 
in  the  first  instance,  it  necessarily  follows  that  it  could  thereafter 
confer  upon  the  same  ofiBcer  power  to  vacate  or  set  aside  a  cancel- 
lation. In  other  words,  it  conld  authorize  him  to  reconsider  or 
rehear  the  matter  once  passed  upon,  and  revise,  reverse,  or  conflrm 
his  former  decision.  The  fact  that  the  cancellation  was  made,  not 
by  the  present  c<HnptroIler,  but  by  his  predecessor  in  ofBce,  is  immar 
terial.  The  office  is  a  continuous  one,  and  a  new  comptroller  takes 
lip  the  business  pertaining  to  the  office  just  where  it  was  left  by 
his  predecessor,  and  carries  it  on  in  the  same  matiner  and  with 
the  same  legal  effect  as  if  he  had  been  the  comptroller  during  the 
preceding  tain. 

Third.  If  the  comptroller  entertains  the  application,  and  his  de- 
cision thereon  be  adverse  to  these  plaintiffs,  they  can  review  his 
action  by  writ  of  certiorari,  and,  if  illegal,  the  same  will  be  reversed. 
People  v.  Campbell,  153  N.  Y.  51,  46  N.  E.  176. 

Fourth.  The  plaintiffs  have  an  adequate  remedy  at  law.  If  the 
tax  sale  referred  to  is  invalid,  their  title  to  the  land  in  question  is 
not  affected.  They  may  keep  and  defend  their  possession  of  it,  or, 
if  put  out  of  possession,  they  may  regain  it  by  an  action  of  ejectment. 
People  v.  Roberts,  151  N.  Y.  543,  45  N.  E.  941. 

Finally,  a  court  of  equity  will  not  entertain  a  suit  to  prevent  a 
cloud  upon  title  to  land,  unless  it  be  made  to  appear  that  there  is 
a  determination  on  the  part  of  the  defendants  to  create  the  cloud, 
and  it  is  not  sufficient  that  the  danger  is  merely  speculative;  it 
must  exist;  it  must  be  real.  Clark  v.  Davenport,  95  N.  Y.  483; 
tsanders  v.  Village  of  Yonkers,  63  N.  Y.  489.  There  is  nothing  which 
shows  or  tends  to  show  that  the  act  of  the  comptroller  will  be  adverse 
to  the  plaintiffs.  The  proceeding  to  vacate  and  set  aside  the  cancel- 
lation may  never  be  perfected;  it  may  be  abandoned;  the  comp- 
troller may  refuse  to  vacate.  The  most  that  can  be  said  is  that 
the  comptroller  may  act,  and  that  his  act  may  be  adverse  to  the 
Interests  of  the  plaintiffs.     Something  more  than  this  must  be  shown. 

The  application  for  injunction  pending  the  action  is  denied,  with 
|10  costs,  to  abide  tiie  event;  the  form  of  the  order  to  be  agreed 
upon,  or,  in  default  thereof,  to  be  noticed  for  settlement  before  me 
(at  least  two  days'  notice  to  be  given). 
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(25  Ak>.  Dly.  239.) 

BROWN  T.  RICHTEB  et  aL 

(Snpreme  Oonrt,  Appellate  DlTlston,  First  Department     Jannary  21,  189a) 

1.  Wills— CoNSTRncTiON— Trust  in  PEiisoNALxr. 

Where  a  will  creates  a  trust  In  personal  property  for  the  use  of  a  bene- 
ficiary for  life,  with  no  Indication  of  intent  as  to  the  ultimate  disposition 
of  the  fund  Itself,  the  ownership  thereof  in  reversion  passes  under  the  stat- 
ute of  distribution  to  the  testator's  next  of  Idn  at  his  death,  even  though 
the  sole  next  of  liln  is  the  life  beneficiary.  In  that  case,  upon  the  tatter's 
death,  his  r^resentatlve  takes  the  principal  In  his  right 

3.  Express  Trust— Estatb  of  Trustee. 

The  principle  that  the  trustee  of  an  express  trust  of  real  property  talces 
only  such  an  estate  as  is  requisite  to  enable  him  to  carry  out  the  terms  of 
his  trust  (1  Her.  St.  p.  729,  H  GO,  02,  now  Real  Prop.  Law,  IS  80,  82),  applies 
also,  by  analogy,  to  express  trusts  of  personal  property. 

■3.  Same — Nature  op  Trustee's  Estate. 

The  mere  fact  that  the  trustee  of  a  testamentary  trust  to  receive  and  ap- 
ply the  income  of  personal  property  to  the  use  of  a  beneficiary  for  life,  is 
also  empowered  to  apply  so  much  of  the  principal  as  may  be  necessary  for 
the  beneficiary's  comfortable  support  does  not  Involve  the  vesting  of  the 
whole  ownership  of  the  capital  in  the  trustee,  but  is  consistent  with  the  vest- 
ing, in  the  testator's  next  of  kin,  of  an  expectant  Interest  In  the  reversion, 
subject  to  the  power  In  the  trustee. 

Appeal  from  special  term. 

Action  by  John  D.  Brown  against  Clftirles  H.  Richter,  execntor  of 
the  estate  of  James  W.  Lawrence  and  others.  Judgment  for  de- 
fendants.    48  N.  Y.  Supp.  137.    Plaintiff  appeals.     Reversed. 

Argued  before  VAN' BRUNT,  P.  J.,  and  BARRETT,  RUMSEr, 
PATTERSON,  and  O'BRIEN,  JJ. 

F.  M.  Hardenbrook,  for  appellant 

L.  A.  Loekwood,  R.  L.  Redfleld,  and  L.  "V,  Lockwood,  for  respondenta 

PATTERSON,  J.  The  plaintiff  in  this  action  was  the  husband 
•of  Caroline  L.  Brown,  a  daughter  of  James  W.  Lawrence.  Mrs. 
Brown  died  intestate,  on  the  8th  of  February,  1897,  and  without  chil- 
dren. Sarah  C.  Lawrence,  a  sister,  and  James  B.  Lawrence,  a 
brother,  survived  her.  James  W.  Lawrence  died  on  the  21at  of  April, 
1891,  leaving  a  widow  and  three  children,  above  named.  His  widow 
died  on  the  29th  of  August,  1891.  He  left  a  last  will  and  testament, 
by  the  terms  of  which  he  gave  to  his  exeCutors  all  the  remainder  of  his 
estate  in  trust,  to  sell  and  dispose  of  the  same,  and  invest  the  proceeds 
and  keep  the  same  invested;  to  pay  over  the  income  to  his  wife  during 
her  life,  "with  leave  to  my  executors  to  pay  her  from  time  to  tune  any 
part  or  the  whole  of  the  said  principal,  if  in  their  judgment  the  same 
shall  be  necessary  for  her  comfortable  maintenance  and  support" 
The  executors  were  then  directed,  upon  the  decease  of  the  testatar's 
wife,  to  divide  so  much  of  the  estate  as  might  then  remain  into  as 
many  equal  portions  as  there  were  children  surviving  the  testator, 
and  to  pay  over  the  income  of  one  of  such  portions  to  his  daughter 
Caroline  (Mrs.  Brown)  during  her  life,  "and,  upon  her  decease,  the 
principal  thereof  shall  be  added  to  and  disposed  of  as  a  part  of  the 
other  portions."  The  executors  were  directed  then  to  pay  over  the 
income  of  another  portion  to  the  testator's  daughter  Sarah  during  her 
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life,  and  upon  her  decease  to  pay  the  principal  to  her  issue,  if  any; 
if  none,  then  the  same  to  he  added  to  and  dispoHcd  of  as  part  of  the 
other  portions.  They  were  tlien  dkected  to  make  a  similar  disposi- 
tion with  reference  to  the  tliird  portion,  to  be  held  for  tlie  sou, 
with  leave,  however,  to  the  executors  to  pay  to  him,  from  time  to 
time,  the  whole  or  any  part  of  such  portion,  as  they  might  deem  best 
for  the  interest  of  such  son.  Intei-pretation  of  the  will  of  James  W. 
Lawrence  was  made  by  ^  the  supreme  court  and  the  court  of  appeals 
in  a  suit  brought  by  Mrs.  Brown  and  her  brother  and  sister  (Brown 
V.  Richter,  76  Hun,  469,  27  N.  Y.  Supp.  1094;  Id.,  144  N.  Y.  706,  39  N. 
E.  856),  and  it  was  held  that  the  absolute  ownership  of  personal  prop- 
erty was  unlawfully  suspended  by  those  provisions  of  tiie  wLU  which 
carried  over,  in  certain  contingencies,  one  share  in  augmentation  of 
the  others;  but  it  was  also  held  that  the  void  provisions  might  be 
out  off,  and  the  valid  ones  be  made  effectual.  As  a  result,  the  will 
was,  in  substance,  recast,  so  that  it  was  made  to  read,  and  to  stand 
and  be  executed,  as  if  originally  written  "that  they  [executors]  pay 
the  income  of  one  of  such  portions  to  my  daughter  Caroline  during  her 
natural  life  and  upon  her  separate  receipt" ;  that  they  pay  the  income 
of  one  of  such  portions  to  the  daughter  Sarah  during  her  natural  life, 
and  upon  her  decease  that  they  pay  the  principal  ther(H)f  to  her 
issue,  it  any ;  that  they  pay  the  income  of  one  of  such  portions  to  the 
son,  James  Brewster,  during  his  natural  life,  and  upon  his  decease 
that  they  pay  the  principal  thereof  to  his  issue,  if  any,  etc.  The 
entire  estate  of  the  testator  consisted  of  personal  property.  It  is 
now  claimed  by  the  plaintiff  (who  was  appointed  administrator  of 
his  wife's  estate)  that  James  W.  LawTence  died  intestate  as  to  the 
remainder  or  reversion  in  the  one-third  in  which  a  life  interest  was 
jsriven  to  Caroline;  that,  by  reason  of  such  intestacy,  the  ultimate 
ownership  of  the  third  was  devolved,  by  the  statute,  upon  the  next 
of  kin  in  being  at  the  death  of  James  W.  Lawrence;  that  such  next 
of  kin  were  his  three  children;  and  that  he  (the  plaintiif)  has  suc- 
ceeded to  the  interest  of  his  wife,  Caroline,  in  one-ninth  of  the  estate, 
and  that  he  is  entitled  to  that  amount  from  the  executors.  That 
contention  of  the  plaintiff  was  rejected  by  the  court  below,  and  it 
was  there  held  that  Mrs.  Brovra  took  no  interest,  as  next  of  kin,  in 
the  one-third  of  the  personal  property  of  her  father  in  which  she  was 
given,  under  the  will,  the  life  interest,  but  that  that  one-third  passed 
to  her  brother  and  sister,  the  defendants  herein.  Tlie  general  ground 
npon  which  that  decision  of  the  court  below  was  based  is  that  it  is 
apparent  that  Caroline  Brown  was  excluded  from  participation,  and 
that  the  next  of  kin,  who  were  entitled  to  the  third  referred  to,  were 
to  be  ascertained  at  the  death  of  Caroline  Brown,  and  not  at  the  death 
of  the  testator,  James  W.  Lawrence. 

W^e  cannot  agree  with  the  court  below  in  that  conclusion.  It 
cannot  be  sustained  on  the  theory  that  one  entitled  to  the  income  of 
a  fund  must  be  excluded  in  ascertaining  the  next  of  kin  entitled  to 
the  ultimate  ownership  of  a  share  in  or  of  the  whole  of  that  fund, 
where  there  is  no  disposition  over  of  the  fund  itself  after  the  expira- 
tion of  the  life  interest  There  are  many  cases  in  which  for  the  want 
or  on  failure  of  gifts  over  the  reversionary  interest  which  would  pass 
•  49  N.Y.S.— 24 
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to  the  next  of  kin  under  the  statute  passes  to  the  representatiTes  of 
the  recipient  of  the  income  or  the  person  entitled  for  Ufa  Where 
there  is  no  disposition  over,  the  statute  fixes  the  ownership.  We  had 
occasion  to  consider  that  subject  fully  in  the  case  of  Simonson  v. 
Waller,  9  App.  Div.  503,  41  N.  Y.  Supp.  662.  That  was  a  decision 
relating  to  a  foreign  will,  but  the  same  reasoning  and  the  same  rule 
of  law  applies  here.  Where  no  intention  can  be  gathered  to  the 
contrary  from  the  will,  even  where  the  life  tenant  is  the  only  person 
answering  the  description  of  next  of  kin,  the  representative  of  that 
life  tenant  may  take  the  whole  fund  on  the  expiration  of  the  particular 
estate,  and  so  take  in  the  right  of  the  person  who  was  that  life 
tenant,  as  next  of  kin.  It  is  said,  however,  that  it  conclusively  ap- 
pears by  the  terms  of  the  will  that  it  was  the  intention  of  the  testator 
that  his  daughter  Caroline  should  not,  under  any  circumstances,  take 
any  other  interest  in  his  estate  than  that  for  life,  given  by  the 
fourth  clause  of  the  will.  It  is  undoubtedly  the  law  that  in  some 
cases,  in  order  to  ascertain  the  intent  of  the  testator,  void  provisions 
of  a  will  may  be  considered,  and  to  that  extent  be  given  effect  to,  in 
connection  with  the  valid  ones.  Such  was  Van  Kleeck  v.  Dutch 
Church,  20  Wend.  457,  and  Van  Cortlandt  v.  Kip,  1  Hill,  591;  but 
those  were  cases  in  which  all  the  provisions  of  the  will  .were  searched 
in  order  to  ascertain  whether  it  was  the  intention  that  the  reversion 
should  pass,  under  the  will  itself,  to  a  residuary  devisee.  There  the 
residuary  devisee  was  excluded  because,  by  the  terms  of  the  void  pro- 
visions, it  was  obvious  that  the  testator  intended  that  such  residuary 
devisee  should  not  take;  but  in  this  case  no  intention  can  be  inferred, 
from  anything  contained  in  the  will,  that  the  testator  contemplated 
or  intended  that,  in  case  of  partial  intestacy,  his  daughter  Caroline 
should  take  nothing  but  a  life  interest  in  the  third.  Or,  to  put  it 
differently,  no  intention  can  be  inferred  that  would  defeat  the  opera- 
tion of  the  statute,  which  devolves  the  ownership  upon  the  next  of 
kin,  in  default  of  the  testator  having  declared  or  intimated  where 
that  ownership  should  ultimately  rest.  But  it  is  further  claimed,  and 
the  decision  of  the  learned  judge  below  was  based  principally  upon 
that  position,  that  the  interposition  of  a  trust  title  and  interest  car- 
ried with  it  the  whole  ownership  to  the  trustees,  and  that  that  title 
was  not  devested  until  the  death  of  the  cestui  que  trust.  We  cannot 
assent  to  tliat  proposition.  The  trustees  did  not  take  the  whole 
ownership  of  the  fund.  If  for  the  purposes  of  the  trust,  and  in  order 
to  effectuate  the  valid  purposes  of  that  trust,  a  less  estate  than  the 
whole  were  required  to  vest  in  the  trustees,  the  mere  fact  of  the 
existence  of  the  trust  would  not  have  prevented  the  expectant  interest 
in  the  reversion  of  a  part  of  the  fund  inhering  in  Caroline  Brown  as 
one  of  the  next  of  kin.  It  has  come  to  be  the  well-settled  rule  in 
this  state  tliat  trusts  of  personal  property  are  to  be  assimilated, 
as  near  as  may  be,  to  the  provisions  of  law  respecting  trusts  under 
the  statute  of  uses.  In  Cook  v.  Lowry,  95  N.  Y.  Ill,  it  is  said  tliat 
the  decision  in  that  case  was  supported  "by  the  rule  of  construction 
declared  in  several  cases,  that,  in  interpreting  the  provisions  of  the 
Revised  Statutes,  the  rules  governing  estates  or  interests  in  land 
should,  as  far  as  practicable,  be  applied  to  like  estates  or  interests 
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in  personal  property.  Where  there  is  no  reason  for  a  distinction 
in  the  nature  of  the  property,  there  is  certainly  great  propriety  in 
assimilating  the  rules  governing  dispositions  of  real  and  personal 
estate.  Acting  upon  this  principle,  the  statutory  rule,  rendering  the 
interest  of  a  beneficiary  in  a  trust  for  the  receipt  of  rents  and  profits 
inalienable,  has  by  analogy  been  applied  to  trusts  of  personal  prop- 
erty. Graff  V.  Bonnett,  31  N.  Y.  9.  So,  also,  the  rule  subjecting  the 
surplus  rents  and  profits  of  land  held  in  trust  to  the  claims  of 
creditors.  Williams  v.  Thorn,  70  N.  Y.  270.  In  like  manner,  the  pro- 
risions  in  the  article  regulating  powers  over  real  property  have,  by 
analogy,  been  applied  to  powers  relating  to  personal  property.  Cut- 
ting V.  Cutting,  86  N.  Y.  523;  Button  v.  Benkard,  92  N.  Y.  295." 
So,  with  reference  to  the  title  of  trustees  of  personal  property,  the 
pro^-isicns  of  the  statute  of  uses  will  be  made  applicable.  By  that 
statute,  it  is  provided  in  the  sixtieth  section  that  "every  express  trust, 
valid  as  such  in  its  creation,  except  as  herein  otherwise  provided,  shall 
vest  the  whole  estate  in  the  trustees  in  law  and  equity,  subject  only 
to  the  execution  of  the  trust."  The  exceptions  referred  to  in  that 
section  are  contained  in  the  two  following;  and  by  the  sixty-second 
section  it  is  provided  that,  where  an  express  trust  is  created,  every 
estate  and  interest  not  embraced  in  the  trust,  and  not  otherwise  dis- 
posed of,  shall  remain  in  or  revert  to  the  person  creating  the  trust  or 
his  heirs,  as  a  legal  estate.  There  are  expectant  estates  or  interests 
in  personal  property  as  well  as  in  real  estate,  and  the  statute  of  ac- 
cumulations, by  its  second  section,  subjects  such  expectant  estates  to 
the  government  of  the  rules  prescribed  with  reference  to  such  estates 
m  land.  It  will  thus  be  seen  that  the  trustees  took  only  that 
(■state  which  is  necessai^  for  the  purposes  of  the  trust,  and  other 
estates  or  interests  remained  or  reverted,  as  provided  in  the  sixty- 
second  section.  The  test  in  every  case  must  be,  what  estate  is  re- 
quired in  order  to  enable  the  trustee  to  carry  out  the  terms  of  his 
trust?  What  estate  or  interest  is  embraced  in  the  trust,  in  order  that 
it  may  be  fully  executed?  What  estate  or  quantity  of  interest,  there- 
fore, was  it  necessary  for  these  trustees  to  have  in  order  to  cari'y  out 
the  valid  provisions  of  the  will  of  James  W.  Lawrence?  Evidently 
not  the  whole  ownership  of  the  fund.  The  jwovision  made  for  the 
benefit  of  the  widow  of  the  testator  was  for  the  income,  with  a  simple 
right  to  appropriate  so  much  in  excess  thereof  as  might  be  deemed 
necessary  for  her  comfortable  maintenance  and  support.  That  did 
not  vest  the  whole  ownership  of  the  capital  of  the  fund  in  the  trustees, 
but  only  to  so  much  of  it  as  they  might,  in  their  discretion,  use  for 
that  purpose.  They  could  call  upon  that  capital,  if  it  became  nec- 
essary, and  to  the  extent  to  which  they  thus  called  upon  it  reduce  the 
amount.  That  was  a  mere  power  to  apply,  if  the  necessity  arose,  and 
nothing  more.  It  was  not  like  a  power  of  sale  of  the  whole  of  a 
fee,  and  until  such  power  was  exercised  the  resultant  ownership  of 
the  next  of  kin  remained  undisturbed.  We  think,  therefore,  that  the 
decision  of  the  court  below  was  erroneous;  that  the  representative 
of  Caroline  Brown  was  entitled  to  the  one-ninth  of  the  personalty; 
and  that  the  judgment  appealed  from  should  be  reversed,  and  that 
judgment  should  be  directed  in  favor  of  the  plaintiff,  as  prayed  for 
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in  the  complaint,  the  amount,  however,  b^g  limited  to  one-ninth, 
and  not  one-third,  of  such  personalty,  and  such  amount  to  be  as- 
tertained  by  an  accounting,  with  costs  to  the  plaintiff  as  against 
t  lie  defendants  James  B.  Lawrence  and  Sarah  C.  Lawrence,  with 
costs  to  the  executors  payable  out  of  the  estate,  the  taxable  costs 
of  the  guardian  ad  litem  to  be  paid  out  of  the  portion  of  the  estate  now 
awarded  to  the  plaintiff.     All  concur. 


(22  Misc.  Bep.  48.) 

LONG  ISLAND  STATE  HOSPITAL  T.  STUAllT. 

(Supreme  Court,  Special  Term,  Kings  County.    December,  1897.) 

(nsane  Persons— Liability  of  Father  to  SupponT— Pleading— Ikscfficiest 
Allegations. 

Under  Laws  1874,  c.  446,  tit.  1,  §{  12,  13,  and  Laws  1886,  c.  545,  |  »> 
(substituted  therefor),  malting  it  tlie  duty  of  a  fatlier  to  cause  liis  iuauue 
son  to  be  properly  cared  for  and  maintained,  and  Laws  1807,  c.  400.  pro- 
viding that  actions  at  law  for  the  support  of  Inmates  of  state  hospitals 
shall  be  brought.  In  the  name  of  the  hospital,  against  any  relative  liable 
therefor,  such  an  action  could  not  be  maintained  against  the  father  of  an 
inmate,  where  the  complaint  rested  solely  on  allegations  that  the  son  had 
been  duly  committed  as  an  insane  person,  and  that  defendant,  though  pos- 
sessing sufficient  means,  refused  to  pay  the  board  bill  as  fixed  by  the  com- 
mission, but  contained  no  allegations  that  such  patient  was  a  minor,  or 
that  defendant  was  in  any  way  connected  with,  or  cognizant  of,  the  pro- 
ceedings by  virtue  of  which  he  was  so  committed,  or  that  he  linew  of  sudi 
cuiuinitmeut,  or  that  he  had  refused  or  neglected  to  care  for  and  support 
his  son,  or  that  liis  liability  to  support  him  In  such  institution  had  been 
fixed  by  any  Judicial  order. 

Action  by  the  Long  Island  State  Hospital  against  William  A. 
Stuart.     On  demurrer  to  the  complaint.     DemuiTer  sustained. 
Frank  A.  Butler,  for  plaintiff. 
Nathaniiel  H.  Clement,  for  defendant. 

HIRSCHBERG,  J,  This  action  is  brought  to  recover  the  sum  of 
I278.G0,  with  interest  from  January  1,  1897.  The  complaint  alleges: 
(1)  The  incorporation  of  the  plaintilf  as  an  institution  for  the  carv. 
tixatment,  and  maintenance  of  incompetent  persons.  (2)  The  le^l 
commitment  of  William  H.  Stuart  to  the  Flatbush  Insane  Asylum 
June  3,  1893;  the  transfer  of  that  asylum  to  the  state  October  1, 
1895;  its  change  of  name  at  that  time  to  its  present  name  as  plain- 
tiff above  entitled;  and  the  continuance  of  said  Stuart  as  an  inmtitH 
from  October  1,  1895,  to  June  1,  1897,  a  period  of  74*/^  weeka  (3) 
That  the  said  patient,  William  H.  Stuart,  is  without  meiins,  has  no 
committee,  and  is  the  defendant's  son,  and  that  the  defendant  is  the 
owner  of  certain  valuable  real  estate  in  the  city  of  Brooklyn,  and  is 
otherwise  a  man  of  large  means,  and  of  sufiScient  ability  to  properly 
care  for  and  maintiiin  his  son.  (4)  That  the  state  coaimission  iu 
lunacy  fixed  the  rate  for  the  care,  medical  treatment,  and  maintenance 
of  the  said  patient  from  October  1,  1895,  to  June  1,  1897,  at  ^.75 
per  week,  amounting  to  f278.60  in  the  aggregate.  And  (5)  that  no 
part  of  said  sum  has  been  paid,  although  payment  thereof  has  been 
frequently  demanded. 


Digitized  by 


Google 


Snp.  Ct.)  LONG   ISLAMO   8TATB    HOSPITAL  T.  STUART.  S73 

The  ground  of  demurrer  is  that  the  complaint  does  not  state  facts 
sufHcient  to  constitute  a  cause  of  action;  and  the  question  presented 
is  whether  an  action  at  law  may  be  maintained,  under  the  provisions 
o/  the  insanity  law  (chapter  545,  Laws  1896),  to  recover  from  the 
father  of  an  adult  insane  son,  committed  prior  to  the  passage  of  that 
act,  the  rate  fixed  for  the  letter's  maintenance  in  the  institution,  as 
a  liquidated  debt.     If  such  an  action  will  lie,  it  must  be  by  force  of 
some  statute,  and  none  is  cited  by  the  plaintiff's  counsel  expressly 
conferring  suc^  right  of  action.     It  will  be  observed  that  th.e  com- 
plaint contains  no  allegations  to  the  effect  that  the  patient  is  a  minor, 
or  that  the  defendant  was  in  any  way  connected  with,  or  cc^nizant 
of,  the  proceedings  by  virtue  of  which  he  was  originally  committed 
as  an  insane  person,  or  that  he  knew  of  such  commitment,  or  that 
he  had  refused  or  neglected  to  care  for  and  support  his  son,  or  that 
ius  liability  to  support  him  in  a  public  institution  has  been  in  any 
way  fixed  by  judicial  order.     The  nature  of  the  proceedings  resulting 
in  his  commitment  is  not  disclosed.     The  coinplaint  rests  solely  upon 
the  allegations  that  the  son  has  been  duly  committed  as  an  insane 
person,  and  that  the  defendant,  although  of  suflScient  means,  refuses 
to  pay  the  board  bill  as  fixed  by  the  commission.     If,  therefore,  the 
action  can  be  maintained,  it  follows  that  the  relative  may  be  made 
liable,  without  an  opportunity  to  contest  the  question  of  the  alleged 
insanity,  and  without  any  default  in  the  discharge  of  the  duty  pri- 
marily resting  upon  him  to  care  for  and  support  his  son  outside  of 
the  asylum.     My  attention  has  not  been  directed  to  any  statute  ex- 
pressly conferring  this  right  of  action;   but  the  plaintiff  relies  upon 
the  general  provisions  of  chapter  446  of  the  Laws  of  1874,  and  its 
sahetitute,  the  insanity  law  (section  66),  by  which  it  is  made  the  duty 
of  a  father  to  cause  his  insane  son  to  be  properly  and  suitably  cared 
for  and  maintained,  and  upon  the  pro\ision  of  chapter  460  of  tho 
Laws  of  1897,  to  the  effect  that  actions  at  law  for  the  support  of 
iatnates  of  state  hospitals  shall  be  brought,  in  the  name  of  the  hospi- 
tal, agamst  any  relative  who  may  be  liable  therefor  under  the  pro- 
visions of  the  insanity  law.     The  law  of  1874  was  repealed  by  the 
later  enactmoit    By  the  act  of  1874  (section  12,  tit.  1),  it  was  made  the 
duty  of  the  father  (among  other  relatives),  if  of  sufficient  ability,  to 
pifovide  a  suitable  place  for  the  confinement  of  his  lunatic  son,  and  to 
confine  and  maintain  him  in  such  manner  as  should  be  agreeable  to 
the  provisions  of  the  act.     If  the  father  was  not  of  sufficient  ability 
to  maintain  him,  then  the  anthorities  could  order  him  to  be  sent  to 
an  asylxuu.     By  section  13  it  was  further  provided  that  the  over- 
seers and  superintendents  of  the  poor  should  have  the  same  remedies 
to  compel  the  relatives  to  confine  and  maintain  the  lunatic,  and  to 
collect  the  costs  and  charges  of  his  confinement,  as  are  given  by  law 
in  the  case  of  poor  and  impotent  persons  becoming  chargeable  to  any 
town.     This  provision  involved  a  judicial  investigation  on  notice,  and 
the  determination,  by  judicial  order,  of  the  facts  of  indigence  and 
lanacy,  of  the  pecuniary  responsibility  of  the  relative  sought  to  be 
charged,  and  of  his  failure  to  properly  care  for  and  support  the 
afflicted  individual.     It  will  be  seen  that  se(;tion  66  of  the  insanity 
lai7  contains  a  provision  substantially  analogous.     The  duty  to  suit- 
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ably  care  for  and  maintain  the  lunatic  is  re-enacted,  and  power  is  con- 
ferred upon  the  commissioners  of  charities  and  correction  in  Brooklyn 
to  "inquire  into  the  manner  in  which  any  such  person  is  cared  for  and 
maintained."  U,  in  their  judgment,  he  is  not  properly  or  suitably 
cared  for,  they  may  apply  to  a  judge  of  a  court  of  record  for  an 
order  to  commit  him  to  a  state  hospital;  but  such  order  shall  not  be 
made  unless  the  judge  finds  and  certifies  in  the  order  that  such  insane 
person  is  not  properly  or  suitably  cared  for  and  maintained  by  such 
relative.  Chapter  460  of  the  Laws  of  1897  does  not  create  any 
liability,  but  merely  provides  that  the  action  to  enforce  a  liability  ex- 
isting under  the  terms  of  the  insanity  law  shall  be  brought  in  the 
name  of  the  state  hospital.  Section  68  of  the  insanity  law  relates 
to  dangerously  insane  persons.  The  father  is  therein  required  to 
provide  a  suitable  place  for  his  lunatic  son's  confinement,  and.  upon 
his  refusal  or  n^lect  to  do  so,  legal  piroceedings  may  be  instituted, 
and  a  commitment  ordered  upon  proper  proof.  It  seems  to  me  that 
the  scheme  of  the  law  is  to  require,  primarily,  that  the  support  of  the 
indigent  insane  shall  devolve  upon  the  relative,  that  only  upon  failure 
or  refusal  to  discharge  that  duty  is  care  assumed  by  the  state,  and 
that,  before  any  relative  can  be  legally  charged  with  liability  for  the 
board  of  the  patient  in  the  state  institution,  an  order  must  be  made 
establishing  the  remissness  of  such  relative,  and  directing  the  con- 
finement of  the  patient  at  his  charge  and  expense.  The  provision  of 
the  law  of  1874  conferring  authority  to  collect  the  costs  and  charges 
of  the  confinement  of  the  insane  person  does  not  appear  to  have  been 
re-enacted.  If  the  patient,  however,  has  been  committed  under  that 
act,  it  might  well  be  held  that  his  father  would  continue  to  be  liable 
for  his  supiwrt,  and  at  the  asylum  rates.  But,  as  has  been  seen,  there 
is  no  allefiption  dn  the  complaint  to  the  effect  that  the  patient  w^as 
committed  under  that  act.  or  under  any  other  act  making  the  father 
liable  for  his  support.  And.  as  the  present  insanity  law  does  not 
make  the  relative  liable  for  the  costs  and  charges  of  maintenance  in 
the  hospital.  I  can  find  no  provision,  and  the  plaintiff's  brief  suggests 
no  provision,  under  which  this  action  can  be  maintained. 

My  attention  has  been  called  to  the  case  of  Goodale  v.  Lawrence. 
88  N.  Y,  513.  That  was  an  action  brought  to  recover  for  the  sup- 
port of  an  insane  wife,  and  the  verdict  for  the  plaintiff  was  affirmed 
upon  the  common-law  obligation  of  the  husband  to  support  his  wife. 
The  superintendent  of  the  poor  was  permitted  to  recover  in  the  same 
way,  and  on  the  same  ground,  that  a  private  citizen  would  be  per- 
mitted to  recover  who  had  furnished  her  the  support  which  the  hus- 
band had  refused.  The  liability  was  not  based  on  the  obligation  to 
support,  but  on  the  failure  to  fulfill  it,  and  the  refusal  of  the  husband 
to  support  his  wife  was  the  essential  allegation.  The  case  would  be 
more  in  point  were  William  H.  Stuart  a  minor.  But  the  liability  to 
support  an  adult  son  is  statutory,  and  the  statute  creating  it  must 
furnish  In  express  terms  its  measure  and  extent.  If  it  be  claimed 
that  when  the  statute  creates  the  general  liability  the  relation  of  the 
parties  becomes  the  same  as  at  common  law,  and  that,  accordingly, 
any  one  may  recover  for  necessaries,  the  fact  still  remains  that  there 
must  be  proof  of  neglect  on  the  part  of  the  relative  to  supply  the 
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necessaries,  in  order  to  justify  a  third  person  in  supplying  them  at 
the  expense  of  the  delinquent.     The  demurrer  is  sustained,  and  judg- 
ment directed  for  the  defendant,  with  costs. 
Demurrer  sustained,  and  judgment  for  defendant,  with  costs. 


<1!2  .Misc.  Rep.  132.) 

WENDEL  V.  WENDEIi. 

(Supreme  Court,  Special  Term,  Kings  County.    December,  1897.) 

L  Void  Makriaob— Phtbicaii  TNC*PACiTy. 

Under  Code  Civ.  Proc.  S  1743,  providing  for  the  annulling  of  a  marriage 
•where  one  of  the  parties  was  physically  Incapable  of  entering  into  the  mar- 
riage state,  a  husband  may  procure  a  decree  for  annulment,  where  the 
wife's  OTaiies  were  removed  prior  to  the  marriage. 

4  8amk— Fraud. 

A  bustmnd  is  entitled  to  a  decree  annulling  a  marriage  for  fraud,  where, 
prior  to  his  marriage,  his  wife  did  not  inform  him  of  the  fact  that  her 
ovaries  had  been  removed,  and,  in  reply  to  his  inquiry  as  to  her  capacity 
of  becoming  a  wife,  had  stated  that  she  was  physically  healthy,  but  did  not 
know  whether  she  could  bear  children. 

Action  by  Joseph  Wendel  against  Louise  Wendel.  Judgment  for 
plaintiff. 

Baldwin  P.  Strauss  (J.  W.  Ridgway,  of  counsel),  for  plaintiff. 
Gustave  Horlimann,  for  defendant. 

HIESCHBERG,  J.  This  action  is  brought  to  procure  a  decree 
nullifying  a  marriage.  The  parties  were  married  in  this  state  in 
June,  1896,  and  lived  together  until  the  following  March,  occupying 
the  same  room  for  only  a  very  short  period.  The  complaint  charges 
that  the  defendant's  ovaries  were  removed  by  a  surgical  operation 
some  years  before  the  marriage,  and  that  this  fact  was  unknown  to 
the  plaintiff;  The  defendant's  answer  admits  the  operation,  and  the 
resultant  fact  that  she  cannot  conceive,  or  become  a  mother.  It  is 
not  claimed  that  the  husband  was  informed  of  the  natm>e  of  the 
riperation  before  the  marriage,  nor  is  it  proved  that  he  had  inter- 
t-ourse  with  his  wife  after  the  discovery.  The  defendant  was  a  wit- 
ness on  the  trial,  but  did  not  testify  that  she  told  her  husband  of 
the  operation.  The  plaintiff  testified  tliat  at  the  time  of  the  marriage 
he  did  not  know  that  his  wife's  ovaries  had  been  removed;  that  she 
did  tell  him  that  an  oi)eration  had  been  performed,  but  said  that  it 
was  the  CsBsarean  operation,  rendered  necessary  in  the  delivery  of  a 
child  by  a  former  marriage;  that  no  bad  effects  had  resulted  from 
the  operation;  that  she  was  physically  and  mentally  healthy;  and 
that  she  "did  not  know  certain  whether  she  would  be  able  to  bear 
•  hildren  or  not"  He  adds  that  she  did  not  tell  him  the  cause  or  rea- 
son of  her  doubt.  This  evidence  is  undisputed,  and  the  sole  ques- 
tions presented  are:  First,  whether  the  husband  is  entitled  to  the 
annulment  of  a  marriage  contracted  without  knowledge  on  his  part 
that  his  wife  was  physically  incapable  of  conception  as  the  result 
of  a  surgical  operation  known  to  her,  but  concealed  from  him;  and, 
iMH-ondiy,  whether  the  consent  obtained  by  such  suppression  is  ob- 
tained by  fraud. 
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Section  1743  of  the  Code  of  Civil  Procedure  provides  that  an  action 
may  be  maintained  to  procure  a  judgment  declaring  a  marriage  con- 
tract void,  and  annulling  the  marriage,  among  other  causes  existing 
at  the  time  of  the  marriage,  where  one  of  the  parties  was  physically 
incapable  of  entering  into  the  marriage  state.  Was  the  defendant, 
at  the  time  of  the  marriage,  physically  capable  of  entering  into  the 
marriage  state,  within  the  meaning  of  this  statute?  The  answer 
depends  in  great  measure  upon  what  are  recognized  by  law  as  the 
objects  and  purposes  of  man-iage.  If  sexual  intercourse  alone  is  so 
recognized,  then  it  must  be  conceded  that  the  defendant  was  physically 
capable.  But  the  creation  of  a  family  is  also  regarded  as  one  of 
the  chief  purposes  of  a  matrimonial  union,  and  it  is  difiBcult  to  see 
how  an  individual  can  be  physically  capable  of  perfonuing  the  con- 
tract who  has  lost  the  organs  essential  to  conception.  The  question 
is  different  from  that  presented  by  sterility  or  barrenness.  It  is 
well  settled  that  a  marriage  will  not  be  annulled  for  the  mere  barren- 
ness of  the  wife.  Not  only  is  such  a  condition,  and  its  continuance, 
difficult,  if  not  impossible,  to  prove,  bat  its  existence,  if  established, 
may  not  be  innate,  but  only  peculiar  to  an  inharmonious  combination. 
In  such  cases,  whether  the  power  to  conceive  or  to  impregnate  be  at 
issue,  the  question  of  the  condition  and  its  permanence  rests  on 
hj-pothesis  and  speculation,  and  is  practically  beyond  the  pale  of 
judicial  scrutiny.  Impotence  in  such  cases  is  the  sole  and  settled 
ground  of  nullity.  But  it  seems  to  me  that  the  question  is  vitallv 
distinct  where  the  barrenness  is  absolute;  is  not  a  constitutional 
quality,  or  a  functional  failure,  but  a  physical  incapacity,  resnltinp 
from  congenital  malformation  or  the  total  loss  of  the  organs  of  con- 
ception by  disease  or  the  surgeon's  knife.  The  two  purposes  of  mar- 
riage are  stated  in  1  Bish.  Mar.  &  Div.  (6th  Ed.)  §  322,  as  follows: 

"  'As  the  first  cause  and  reason  of  matrimony,'  says  AylifCe,  'ouKht  to  be  the 
design  ol  havinpf  an  offspring,  so  the  second  ought  to  be  the  avoiding  of  forni- 
cation.' And  the  law  recognizes  these  two  as  its  'principal  ends,'  namely,  'a 
lawful  indulgence  of  the  passions  to  prevent  licentiousness,  and  the  procrea- 
tion of  children,  according  to  the  evident  design  of  Divine  Providence.'  " 

Other  text  writers  equally  recognize  the  propagation  of  the  family 
as  one  of  the  great  objects  of  marriace,  but  most  of  them,  so  far 
as  I  have  beai  able  to  discover,  have  fallen  into  the  error  of  regard- 
ing the  decision  of  Deane  v.  Aveling,  1  Rob.  Ecc.  279,  as  establishing 
the  contrary  principle.  "It  will  be  observed" — Schouler,  Dom.  Rel. 
(5th  Ed.)  §  19,  for  example — "that  this  case  establishes  a  principle 
which  later  cases  do  not  undermine,  namely,  that.it  is  capacity  for 
fulfilling  the  conditions  of  copulation,  and  not  of  procreation;  that  our 
own  law  regards."  The  case  of  Deane  v.  Aveling  does  not  establish 
the  principle  quoted,  because  what  was  said  by  the  court  on  that  sub- 
ject was  mere  dictum.  In  that  case  there  was  peculiar  malforma- 
tion, which  prevented  true  copulation,  and  the  decree  was  granted 
upon  that  ground  alone.  There  was  an  entire  absence  of  the  uterns, 
and  the  court  did  say,  referring  to  that  fact: 

"If  there  be  a  reasonable  probability  that  the  lady  can  be  made  capable  of 
vera  copula,  of  the  natural  sort  of  coitus,  though  without  the  power  of  con- 
ception, I  cannot  pronounce  this  marriage  void." 
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Upon  the  strength  of  this  assertion,  viz.  that  the  court  would  not 
have  annulled  the  marriage  because  of  the  absence  of  a  uterus,  and, 
notwithstanding  the  marriage  was  annulled  for  incapacity,  this  case 
seems  to  have  been  quite  generally  adopted  as  leading  authority 
for  the  proposition  that  our  law  regards  copulation,  and  not  pro- 
creation, as  the  legitimate  object  of  matrimony,  and  as  the  only 
consideration  involved  in  actions  based  on  physical  incapacity.  But 
the  counsel  for  the  defendant  has  not  been  able  to  cite  a  single  case, 
nor  have  I  found  one,  where  the  court  refused  to  annul  a  marriage, 
the  defendant  being  without  organs  of  procreation.  The  reasoning 
of  Dr.  Lashington  in  Deane  v.  Aveling  is  not  satisfactory',  and,  the 
case  not  being  authority  on  the  question  at  issue  here,  I  hold  that, 
within  the  meaning  of  our  statute,  a  person  destitute  of  child-bear- 
ing organs  is  physically  incapable  of  the  chief  and  higher  purpose 
of  matrimony,  and  consequently  of  entering  the  marriage  state. 

It  follows,  also,  that  in  concealing  from  the  husband  the  fact  and 
the  extent  of  her  misfortune,  the  defendant  procured  his  consent  to 
marry  her  by  fraud.  Her  statement  that  die  was  physically  and 
mentally  healthy  was  made  in  reply  to  his  inquiry  whether  she  was 
physically  and  mentally  capable  of  being  a  wife,  and  good  faith  re- 
quired that  she  should  have  then  disclosed  the  fact  that  the  surgical 
operation  involved  the  removal  of  the  ovaries.  Had  the  plaintiflF 
married  her  with  that  knowledge,  he  would,  of  course,  be  estopped 
from  action  because  of  her  physical  condition.  But  it  would  be 
repugnant  to  justice  to  enforce  a  contract  entered  into  by  one  who 
is  ignorant  of  the  fact  that  the  other  has  been  rendered  incapable 
of  fulfilling  its  conditions,  which  fact  has  been  concealed  by  the 
delinquent  party,  and  could  not  have  been  ascertained  by  independ- 
ent inquiry.  On  the  grounds  stated,  the  plaintiff  is  entitled  to  a 
decree. 

Decree  for  plaintiff,  without  costs. 


(:i  App.  Div.  182.) 

In  re  SHELDON. 

(Supreme  Court,  Appellate  Division,  First  Department.    January  21,  1898.) 

ASBIONMEXT  OP   PaHTNER — PrOOP  OF   C0-PaRTNER8   CI.ATM. 

One  partner  cannot  maintain  an  action  at  law  to  recover  an  alleged  bal- 
ance due  from  his  co-partner,  until  there  has  been  a  settlement  or  adjust- 
ment of  their  accounts,  and  theiTfore,  where  the  one  sought  to  be  charged 
makes  an  Individual  general  assignment  for  the  benetit  of  bis  creditors, 
no  such  claim  can  be  proved  upon  the  accounting  of  the  assignee  before 
a  referee,  for  the  referee  has  no  equitable  Jurisdiction  to  pass  upon  such 
questions. 

Appeal  from  special  term. 

In  the  matter  of  the  final  accounting  of  Geoyge  R.  Sheldon,  as 
a<!8igiiee  of  William  H.  De  Forest,  under  a  general  assignment  for 
the  benefit  of  creditors.  From  an  order  oveiTuling  exceptions  to 
a  referee's  report,  and  confirming  said  report,  one  Mowbray  appeals. 
Affirmed. 

Argued  before  VAN  BRimT,  P.  J.,  and  B.VRRETT,  RUMSEY. 
PATTERSON,  and  O'BRIEN,  JJ. 
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H.  Parsons,  for  apixBlIant. 
A.  Jarctzki,  for  resiwndent. 

VAN  BRUNT,  P,  J.  In  1886  one  William  H.  De  Forest  was  the 
owner  of  certain  unimproved  lots  in  the  city  of  New  York,  and 
certain  building  contracts  were  entered  into  between  him  and  the 
appellant,  Mowbray,  for  building  certain  houses  on  part  of  said 
property.  In  February,  1887,  after  the  work  on  said  houses  had 
progressed,  and  had  ceased  in  consequence  of  the  cold  weather,  a 
new  agreement  was  entered  into  between  Mowbray  and  De  Forest 
under  which  De  Forest  conveyed  to  Mowbray  the  lota  upon  whicli 
said  houses  were  in  process  of  erection,  and  10  other  sioular  lots 
opposite,  upon  which  12  more  houses  were  to  be  erected.  The  con- 
sideration expressed  was  f  100,000,  for  which  Mowbray  gave  back 
a  purcliase-money  mortgage.  All  contracts  and  operations  in  re- 
spect to  the  completion  of  the  houses  already  begun  and  the  build 
ing  of  the  new  houses  were  to  be  made  in  Mowbray's  name,  and 
he  was  to  take  care  of  the  construction,  and  practically  to  build, 
the  houses.  De  Forest  was  to  provide  the  neces-^ary  capital  for  the 
venture.  It  was  underptood  that  Mowbray  should,  from  time  to 
time,  as  occasion  required,  execute  mortgages,  which  should  be 
negotiated  by  De  Forest,  for  the  pur^wse  of  providing  funds  for  use 
as  the  work  progi-essed.  "When  the  houses  were  finished  and  sold, 
the  profits  were  to  be  equally  divided.  Early  In  1887  work  was 
resumed  on  the  unfinished  houses,  and  was  started  on  the  new  houses. 
All  contracts  were  made  by  Mowbray  in  his  own  name,  and  from 
time  to  time  he  made  payments  on  account  by  drafts  accepted  by 
De  Forest,  or  notes  with  De  Forest's  indorsements.  Prior  to  the 
giving  of  the  deed,  Mowbray  had  advanced  ?800  of  his  own  money  in 
the  erection  of  the  buildings  then  under  construction;  but  put  no 
(•ash  into  the  adventure  after  the  giving  of  the  deed.  He  contrib 
uted  his  work  as  architect,  including  the  original  plans,  specifica- 
tions, and  working  drafts,  and  supervised  the  work  from  the  time 
when  it  wa.s  originally  started — about  July,  188(5 — ^to  January,  1888. 
when  De  Forest  made  an  assignment  to  the  n^pondent  herein, 
(reorge  R.  Sheldon,  for  the  benefit  of  his  creditors.  This  arrange- 
ment clearly  constituted  Mowbray  and  De  Forest  co-partners  as 
between  themselves.  The  work  of  construction  progivssed,  Mow 
bray  making  mortgages  upon  the  premises,  and  De  Forest  negotiating 
Ihem,  and  thus  providing  money  for  the  adventure,  until  the  as 
signment  of  De  Forest  as  above  stated.  Upon  the  filing  of  the 
schedule  and  account  of  the  assignee  of  De  Forest,  it  appeared  that 
,  some  of  the  mortgages,  or  their  proceeds,  were  used  by  De  Fon-si 
to  pay  other  debts  than  those  contracted  under  this  co-partner.-»l)iii. 
The  assignee  having  been  ordered  to  account  before  a  referee,  the 
appellant,  Mowbray,  presented  a  claim  and  amended  claim,  alleging 
misappropriation  by  De  Forest  of  co-partnership  moneys,  and  also 
damages  because  of  the  breach  of  the  contract  between  himself  and 
De  Forest,  and  claiming  that  tliere  was  justly  due  and  owing  to 
him  from  De  Forest,  for  these  reasons,  over  |137,000.  The  referee 
refused  to  allow  the  claim  of  Mowbray,  and,  having  made  his  report, 
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to  which  Mowbray  excepted,  the  exceptions  were  overruled,  and  the 
report  confirmed;  and  from  the  order  of  confirmation  this  appeal  is 
taken. 

It  is  conceded  that,  as  far  as  the  claim  for  loss  of  profits  arising 
from  the  breach  of  the  contract  of  co-partnership  is  concerned,  no 
recovery  can  be  had  in  this  proceeding.  It  is,  however,  insisted  that 
Mowbray  can  recover  back  the  amount  of  the  funds  of  the  co-part- 
nership which  were  diverted  by  De  Forest  from  the  partnership 
business,  and  nsed  by  him  for  his  own  individual  account  as  dis- 
<-l06ed  by  the  schedules  and  accounts  of  the  assignee.  It  is  apparent 
that  no  claim  can  be  proved  before  the  referee  in  an  assignee's  ac- 
counting unless  it  is  one  upon  which  an  action  at  law  might  be 
maintained  against  the  assignor.  It  is  also  well  settled  that  one 
partner  cannot  sue  another  for  an  alleged  balance  due  him  from 
his  co-partner  arising  out  of  the  partnership  affairs,  unless  there 
has  been  an  account  stated  between  the  parties,  and  a  promise  to 
pay  upon  the  part  of  the  partner  sought  to  be  charged.  Hughes  v. 
r^mither  (decided  by  this  department  December  31,  1897)  49  N.  Y. 
Supp.  115,  and  cases  there  cited.  While,  undoubtedly,,  the  appel- 
lant might  maintain  an  action  for  an  accounting  against  De  For^'st 
and  his  assignee,  it  is  clear  that  he  could  maintain  no  aodon  at  law 
to  recover  any  alleged  balance  due  by  De  Forest  until  there  had 
been  a  settlement  of  the  accounts  between  the  partners.  It  is  not 
••laimed  that  the  indebtedness  of  De  Fon^st  to  the  adventure  has 
been  settled  by  any  legal  proceeding,  or  by  voluntai7  accounting. 
It  is  urged,  however,  that  in  the  scludules  and  accounts  of  the  as- 
signee it  is  admitted  that  De  Forest  has  diverted  certr.in  of  the  funds 
which  ought  to  have  been  applied  to  the  payment  of  the  co-partnereliip 
indebtedness.  But  this  amount  the  appellant  could  not  recover  in 
an  action  at  law  against  De  Forest,  as  the  equities  between  the  part- 
ners cannot  be  settled  in  that  way.  It  must  be  by  an  action  in 
•■quity.  and  a  referee  in  an  assignee's  accounting  has  no  equitable 
jurisdiction  to  pass  upon  qu<'stions  of  this  character.  Whatever, 
therefore,  may  be  the  ultimate  equities  between  the  appellant,  Mow- 
bray, and  De  Forest,  we  do  not  think  that  they  can  be  settled  in 
this  proceeding.  That  must  be  done  in  an  action  in  equity  against 
De  Forest  and  his  assignee  for  the  settlement  of  the  co-partnership 
accounts.  In  such  an  action  the  rights  of  all  parties  can  be  pro- 
tet-ted,  and,  whatever  equitable  right  Mowbray  may  have,  can  be 
I'nforced. 

The  order  should  be  affirmed,  with  costs.    All  concur. 


(22  Misc.  Rep.  .H72.) 

NATIONAL  LEAD  CO.  v.  DAUCHY  et  al. 

(Supreme  Court,  Special  Term,  Albany  County.     January  25.  189S.) 

O06TB— Extra  Ali-owance. 

In  an  action  for  goods  sold  and  delivered  to  the  amount  of  $19,000,  where- 
in defendants  put  in  issue  the  sale  and  delivery  of  over  300  Items,  and  there 
was  a  judgment  against  them,  plaintiff  was  entitled  to  an  extra  allowance  of 
».5O0,  under  Code  Civ.  Proc.  i  3253. 
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Motion  by  the  National  Lead  Company  for  an  additional  allowanct.'. 
under  ilie  provisions  of  Code  Civ.  Proc.  §  3253,  in  an  action  againsi 
Cluirles  H.  Dauchy  and  another.     Granted. 

Alexander  &  Green,  William  0.  Prime,  and  Samuel  Foster,  for  tlie 
motion. 
Lewis  E.  Griflfeth,  opposed. 

CLEARWATER,  J.  The  plaintiff  sued  to  recover  fl9,354  for 
white  lead,  oils,  etc.,  sold  by  it  to  the  defendants,  and  delivered  to 
various  customers  of  the  defendants  at  different  times  and  in  different 
places,  as  directed  by  them.  An  attachment  was  obtained  and  is  still 
in  force.  A  bill  of  items  was  demanded  and  served.  A  defense  was 
interposed,  which  put  in  issue  the  sale  and  delivery  of  upward  of  300 
items  of  the  plaintiif's  claim,  proof  of  which  was  thus  required,  and 
was  made.  The  cause  was  tried  before  a  referee,  who  gave  judgment 
for  the  plaibtiff  in  the  sum  of  $20,207.11,  and  who  certifies  that,  in  his 
opinion,  the  case  was  diiBcult  and  extraordinary,  and  that  the  plaintiff 
is  entitled  to  an  additional  allowance.  The  granting  of  this  is  op- 
posed by  the  defendants  upon  the  ground  that  the  action  is  an  ordi- 
nary, and  not  an  extraordinary  and  difficult,  one.  In  a  general  way,  it 
may  be  said  that  most  actions  are  ordinary,  in  that  similar  causes  are 
frequently  before  the  courts;  but,  save  for  the  fact  that  the  form  of  the 
action  is  contract,  this  cause  was  neither  usual  nor  simple,  and  clearly 
involved  more  than  ordinary  labor  and  preparation  by  counsel.  The 
statute  should  receive  a  fair,  even  a  liberal,  construction,  and,  in  im- 
portant and  substantial  litigations  such  as  this,  a  proper  allowance 
should  be  made,  due  regard  being  had  to  the  sittiation  of  the  defeated 
party.  An  additional  allowance  of  foOO  is  granted,  and  may  be  taxed 
with  the  plaintiff's  costs. 


(22  Misc.  Itep.  53.) 

STAYNER  v.  EQUITABLE  UPB  ASSUR.  SOC.  OF  THE  UNITED  STATES. 

(Supreme  Court,  Special  Term,  Kings  County.    December,  1897.) 

I.  Life  Insurance  Pomct—Defadi-t— Paid-up  Poi-icv. 

A  policy  of  life  Insurance  provided  that,  after  three  annual  premlnms 
had  been  paid,  If  the  policy  became  void  by  default  In  paying  subsequent 
premiums,  the  company  would  Issue  a  new  paid-up  policy  for  the  entire 
amount  which  the  full  reserve  would  then  purchase  aa  a  sln^^le  premium, 
provided  the  policy  was  surrendered  within  six  months  after  such  default. 
Held,  that  the  surrender  within  six  months  was  a  condition  precedent. 

9.  Same — Extension  op  Time— Pleadtno. 

Facts  relied  upon  to  relieve  one  from  the  consequence  of  delay  In  de- 
mandinp;  a  paid-up  policy  of  insurance,  which  should  be  demanded  within 
Six  months  after  default  in  payment  of  the  premiums,  must  be  pleaded.  , 

Action  by  Elizabeth  Stayner  against  the  Equitable  Life  Assur- 
ance Society  of  the  United  States  to  compel  the  is.suance  of  a  paid-up 
policy  of  insurance.    Demurrer  to  complaint  sustained. 

H.  H.  Walker,  for  plaintiff. 

Alexander  &  Green  (Chas.  B.  Alexander  and  Chas.  W.  Pierson,  of 
counsel),  for  defendund 
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HTRPCHBEEG,  J.  The  complaint  alleges  two  causes  of  action. 
The  liret  one  is  to  the  effect  that  the  defendant  insured  George 
II.  StajTier  in  the  sum  of  |75,000,  on  the  29th  day  of  April,  1885, 
by  a  policy  providing  for  annual  payments  of  premium  on  July  2Sth; 
that  three  annual  premiums  have  been  paid  on  the  policy,  but  that 
default  was  made  in  the  payment  of  the  premium  which  became  due 
July  28,  1888,  and  no  subsequent  premium  has  been  paid;  that  the 
jtolicy  contains  a  clause  to  the  effect  that  "if  premiums  upon  this 
Iiolicy,  for  not  less  than  three  complete  years  of  assurance,  shall 
have  been  duly  received  by  said  society,  and  this  policy  should  there- 
after become  void,  in  consequence  of  default  in  payment  of  a  subse- 
quent premium,  said  society  will  issue,  in-  lieu  of  such  policy,  a  new 
paid-np  policy,  without  participation  in  profits,  in  favor  of  said 
George  H.  Stayner,  his  executors,  administrators,  or  assigns,  for 
the  entire  amount  which  the  full  reserve  on  this  policy,  according 
to  the  present  legal  standard  of  the  state  of  New  York,  will  then 
purchase  as  a  single  premium,  calculated  by  the  regular  table  for 
single-premium  poiicies  now  published  and  in  use  by  the  society: 
provided,  however,  that  this  policy  shall  be  surrendered  duly  re- 
ceipted within  six  months  of  the  date  of  default  in  pajinent  of  pre- 
miam  as  mentioned  above;"  that  the  reason  why  the  policy  was  not 
surrendered,  duly  receipted,  within  six  months  after  the  date  of 
the  default,  was  financial  trouble  and  mental  distres.s  both  of  the 
insured  and  the  plaintiff;  that  the  policy  has  been  assigned  to  the 
l>laintifF;  that  at  the  time  of  the  default  the  reserve,  as  a  single 
l»"cmium,  would  have  purchased  fG.30O  of  insurance;  and  that  the 
plaintiff  on  the  6th  day  of  July,  1897,  duly  demanded  a  paid-up 
l)olicy  for  that  amount,  which  was  refused.  The  second  cause  of 
action  is  similarly  based  upon  a  policy  issued  June  1,  1887,  for  $5,000, 
payable  to  plaintiff,  on  which  default  was  made  on  April  28,  189.3. 
and  on  which  the  reserve  will  buy  fl,063  of  insurance.  The  relief 
demanded  is  the  award  of  a  paid-up  policy  for  $7,305.  The  demurrer 
is  that  the  complaint  does  not  state  facts  suflicient  to  constitute  a 
cause  of  action. 

The  facts  presented  do  not  furnish  a  case  justifying  equitable 
relief.  The  law  seems  settled  in  this  state  that  equity  will  not 
reliiTe  the  insured  from  the  consequences  of  a  legal  forfeiture.  At- 
torney General  v.  Continental  Life  Ins.  Co.,  O.*}  N.  Y.  70;  Holly 
V.  Insurance  Co.,  10.5  X.  Y.  437,  11  N.  E.  507;  Fowler  v.  Insurance 
Co.,  116  N.  Y.  389.  22  N.  E.  570. 

The  plaintiff,  however,  asserts  that  she  is  relieved  from  the  con- 
sequences of  the  delay  by  the  provisions  of  section  92  of  the  insur- 
ance law  (chapter  GftO,  Laws  1892),  lequiring  the  company  to  mail 
a  notice  stating  the  amount  of  the  premium,  etc.,  prior  to  thv  dny 
when  the  same  is  payable,  and  declaring  that  no  forfeiture  or  lapse 
shall  occur  unless  such  notice  shall  be  mailed  nor  until  30  days 
after  the  mailing  thereof.  No  allegation  is  made  that  the  r(>quired 
notice  was  not  mailed  within  the  time  limited  by  the  statute  prior 
to  the  28th  day  of  July,  188S,  and  the  28th  day  of  April.  1893,  re- 
xpectively,  but  her  counsel  argues  that  it  must  be  assumed  that  no 
such  notice  was  in  fact  mailed,  and  that  the  policy  is  still  in  force. 
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Waivyig  the  apparent  inconsistency  of  a  claim  that  the  policy  is 
Btill  in  full  force,  with  a  concurrent  claim  that  the  plaintiff  is  entitled 
to  a  paid-up  policy,  which  by  the  terms  of  a  contract  is  only  to  be 
issued  after  the  policy  has  become  void,  it  seems  to  me  that  the 
failure  to  mail  the  notice  is  a  fact  essential  to  her  cause  of  action. 
Tn  her  complaint  she  treats  the  policy  as  forfeited,  and  assifpis  no 
date  for  the  default  other  than  the  one  when  the  first  unpaid  pre- 
mium became  due.  She  asks  to  be  relieved  from  her  neglect  in  not 
demanding  the  paid-up  jwlicy  during  the  six  months  immediately 
succeeding  that  default,  not  by  asserting  that  the  six  months  had 
not  commenced  to  run  as  a  result  of  the  defendant's  failure  to  mail 
the  statutorj'  notice,  but  by  the  assertion  of  financial  embarrassment 
and  mental  distress.  Both  by  the  terms  of  the  policy  and  the  pro- 
visions of  section  88  of  the  insurance  law,  a  paid-up  policy  may  only 
be  demanded  within  six  months  after  default,  and,  if  the  time  has 
been  extended  by  any  act  or  omission  of  the  company,  that  fact 
should  be  pleaded  as  one  essential  to  the  plaintiff's  right  to  the 
relief  sought. 

The  demurrer  must  be  sustained,  and  judgment  entered  accord 
ingly,  with  costs.    Ordered  accordingly. 


(22  Misc.  Rep.  150.) 

PEOPLE  V.  JOHNSON  et  aL 

(Supreme  Court,  Criminal  Term,  Erie  County.    December.  1807.) 

1.  SPAnRiN(4  Exhibitions— Place  of  Hor.niNO. 

Pen.  Code,  8  458,  as  amended  by  Laws  189fi,  c.  300  (Ilorton  Law),  for- 
bidding sparring  exhibitions  except  when  given  by  an  incorporated  athletic 
association  in  a  building  leased  by  it  for  athletic  purposes  only.  Is  not  vio- 
lated when  the  association  occupies  a  portion  of  a  building  for  its  exclusive 
purposes. 

2l  Same— Hight  to  Give  Exhibitions. 

Pen.  Code,  i  458,  as  amended  by  Laws  1896,  c.  800,  prohibiting  sparring 
exhibitions  where  an  admission  fee  is  received  or  charged,  except  when  held 
by  a  domestic  incorporated  athletic  association,  does  not  allow  a  charge 
of  admission  fees  to  sparring  exhibitions  conducted  by  associations  Incor- 
porated under  Laws  IStiS,  c.  559  (Membership  Law),  which  provided  that 
the  term  "membership  corporation"  should  not  include  a  stock  corporation, 
or  a  corporation  organized  for  pecuniary  benefit,  and  which  was  In  force 
at  the  time  the  Ilorton  law  was  passed. 

Proceedings  by  the  people  against  Charles  Johnson  and  others 
to  require  defendants  to  give  a  bond  that  they  will  not,  for  one 
year,  violate  Pen,  Code,  §  458  (I^ws  1896,  c.  SOOi). 

Simon  Fleischmann  and  Philip  V.  Fennelly,  for  the  People. 
William  F.  Mackey  and  Cliarles  J.  Thomas,  for  defendants. 

WOODWARD,  J.  Tliis  is  a  proceeding  under  section  463  of  the 
Penal  Code  to  require  defendants  to  give  a  bond  that  they  will 
not,  for  one  year,  violate  section  458  of  the  Penal  Code,  which  pro- 
hibits, among  other  things,  prize  fighting  absolutely,  and  sparring 
exhibitions  except  under  certain  restrictions.  The  evidence  taken 
shows  that  the  defendants,  on  the  evening  of  December  16,  189T, 
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were  about  to  engage  in  a  sparring  exhibition  in  the  rooms  of  the 
Live  Stock  Exchange  Athletic  Club  of  Buffalo,  for  which  admission 
tickets  had  been  sold  to  the  public  at  large,  'nie  statute  (Laws 
189C,  c.  300),  so  far  as  applicable  to  this  case,  provides  substantially 
that  a  person  who  engages  in  a  public  or  private  sparring  exhibition, 
with  or  without  gloves,  within  the  state,  at  which  an  admission 
fee  is  charged  or  received,  directly  or  indirectly,  is  guilty  of  a  mis- 
demeanor: provided,  however,  that  sparring  exhibitions  with  proper 
gloves  may  be  held  by  a  domestic  incorporated  athletic  association 
in  It  building  leased  by  it  for  athletic  purposes  only  for  at  least 
one  year.  Pen.  Code,  §  458.  The  association  in  question  was  incor- 
porated for  athletic  purposes  under  the  membership  corporation 
law,  being  chapter  559  of  the  Laws  of  1895,  and  the  club  occupied  a 
portion  of  the  third  floor  of  a  large  brick  building,  the  remaining 
portions  of  which  building  were  occupied  by  other  tenants  for 
office  and  other  business  purposes. 

The  people  contend  that  the  law  was  violated  in  this  instance, 
in  the  first  place,  because  the  club  does  not  occupy  an  entire  build- 
ing devoted  to  athletic  purposes  only.  To  this  proposition  I  can- 
not give  assent,  as  I  think  the  requirements  of  the  statute  in  this 
re8i>ect  are  reasonably  complied  with  when  an  incorporated  associa- 
tion occupies  for  its  exclusive  purposes  a  portion  of  a  building. 

The  next  contention  of  the  people  is  more  serious,  and,  in  view 
of  the  importance  of  having  a  judicial  construction  of  this  section 
of  the  Penal  Code,  known  as  the  "Horton  I^aw,"  and  having  in 
mind  the  fact  that  the  people  could  not  appeal  from  a  decision 
adverse  to  them,  and  that  the  pronsions  of  the  act  should  have  the 
construction  of  the  upper  courts,  I  have  concluded  to  give  the  people 
the  benefit  of  a  decision  of  the  question,  which,  in  any  event,  is  a 
close  one.  The  point  raised,  and  which  has  impressed  me  with  much 
force,  is  that  a  corporation  organized  under  the  membership  law 
cannot  charge  an  admission  fee  for  sparring  exhibitions  given  under 
its  auspices.  The  membership  law  has  superseded  the  older  social 
club  law,  and  it  provides,  among  other  things,  that  the  tenn  "mem- 
bership corporation"  does  not  include  a  stock  corporation,  or  a 
corporation  organized  for  pecuniary  benefit.  2  Rev.  St.  (9th  Ed.)  p. 
1433,  §  2,  The  same  act  further  pro\ides  that  a  membership  corpo- 
ration may  be  created  thereunder  for  any  lawful  purpose,  except 
a  purpose  for  which  a  corporation  may  be  created  under  any  other 
article  of  the  chapter,  or  any  other  general  law.  Id.  p.  1442,  §  30. 
The  business  corporation  law  of  the  state  provides  for  corporations 
organized  for  any  lawful  business  purpose,  and  the  issuing  of  stock, 
etc.  Id.  p.  1384,  §  2.  All  of  these  provisions  as  to  cornorations 
were  in  force  prior  to  the  passage  of  the  Horton  law,  which  allows 
sparring  exhibitions  by  incorporated  associations,  as  above  referred 
to.  The  contention  of  the  people  therefore  seems  reasonable  that 
the  legislature  did  not  intend,  in  passing  the  Horton  law,  to  allow 
associations  incorporated  under  the  membership  law  to  engage  in 
business  or  occupations  for  pecuniary  profit,  but  intended  to  allow 
such  associations  to  have  sparring  exhibitions  for  its  members  pri- 
vately, or,  in  any  event,  did  not  intend  to  permit  such  associations 
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to  charge  admission  fees  to  such  entertainments.  This  construction 
appears  to  have  been  put  upon  the  law  by  many  of  the  associations 
tbanselves,  as  the  evidence  shows  that  the  association  here  involved, 
as  well  as  others,  has  printed  upon  its  tickets  of  admission  the 
words,  "Memb(>rship  Ticket,"  which  the  counsel  for  the  defendants 
fairly  admitted  in  court  was  a  mere  subterfuge  supposed  to  bring 
the  clubs  within  the  protection  of  the  Horton  law.  Under  the  cir- 
cumstances, I  have  concluded  to  hold  the  defendants  each  under 
a  nominal  bond  of  ?100,  as  provided  in  section  463  of  the  Penal  Code. 
Ordered  accordingly. 


(2.-  App.  DlT.  34.) 

MARSH  et  al.  v.  NE-HA-SA-NE  PARK  ASSN. 

(Supreme  Court,  Appellate  Division,  Third  Department.     January  12,  189S.) 

1.  Evidence— Declarations— Title. 

Declarations  of  the  owner  of  land  that  he  had  sold  It  are  Inadmissible  to 
defeat  his  title  thereto,  or  that  of  his  descendants  or  their  grantees,  derive<l 
tlirough  him. 

2.  Samk— I^oRT  Deed— Second.art  Evidence. 

A  lost  deed  to  land  cannot  be  proved  by  the  mere  declarations  of  the  de- 
censed  owner  of  the  land,  contained  in  letters  and  memoranda  left  by  hiiu, 
tliat  he  had  sold  the  land;  such  lost  deed  not  being  accounted  for. 

8.  BorNDvRiEs— Evidence. 

Letters  and  memoranda  left  by  a  deceased  owner  of  land,  to  the  ettec-t 
tliat  he  had  sold  certain  portions  of  tlie  land,  are  not  competent  evidence. 
IIS  explanatory  of  the  boundary  of  the  land  Intended  to  be  conveyed  by  the 
several  descendants  of  deceased  by  quitclaim,  deeds.  In  which  they  con- 
veyed "whatever  the  deceased  owned,  or  may  have  owned,  on  the  northeast 
iiuarter  of  township  38  at  the  time  of  his  death." 
4  Tax  Sale— Jurisdictional  Defects- Tax  Deeds— Curative  Acts. 

Where  a  tract  of  vacant  land,  assessed  as  a  whole,  was  sold  to  the  state 
la  1843  for  the  taxes  of  18;?G,  1837,  1838,  and  18.$i),  and  the  ta.\es  on  a  por- 
tion of  the  land  had  been  paid  for  1830  and  1837,  and  the  comptroller's 
tleed  dated,  November  4,  1845,  was  duly  recorded  in  the  office  of  the  secre- 
tarj'  of  state,  tlie  irregularity  in  the  tax  sale,  not  being  jurisdictional.  Is 
c\  i-ed  (unless  It  has  been  seasonably  attacked)  by  Laws  1885,  c.  448,  and 
Laws  1893,  c.  711,  providing  that  all  tax  deeds  theretofore  executed,  whlcli 
have  been  recorded  for  two  years,  shall  be  conclusive  evidence  that  the  sale 
and  proceedings  prior  thereto  were  regular. 

&  Tax  Deed— Uncertain  Description. 

A  comptroller's  tax  deed  to  the  state,  which  excepted  from  the  grant 
"250  acres  in  the  northeast  comer  of  the  uortlieast  quarter"  of  a  certahi 
township,  is  not  void  on  its  face,  for  uncertainty  of  description. 

4,  Same— How  Construed. 

The  exception  of  land  in  a  tax  deed  should  be  construed  favorably  to  the 
owner,  and  the  excepted  land  should  be  located,  If  possible,  and  In  a  man- 
ner as  favorable  as  possible  to  the  owner. 
Putnam,  J.,  dissenting. 

Appeal  from  trial*  term.  Fulton  county. 

Action  by  Lclia  E.  Mar.^li  and  another  against  the  Ne-ha-sa-ne  Park 
Association  to  recover  i)()ssfssi<)n  of  a  certain  tract  of  real  estate. 
Judgment  for  plaintiffs.  (42  N.  Y.  Supp.  996.)  Defendant  appeals. 
Reversed. 

Argued  before  PARKER,  P.  J.,  and  LAJSIDON,  HERRICK,  PUT- 
NAM, and  MERWUST,  JJ. 
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Charles  E.  Snyder,  for  appellant. 
Prank  E.  Smith,  for  respondenta. 

L.\NIX)N,  J.  I  agree  with  Mr,  Justice  PUTNAM  that  the  plain- 
tiffs proved  a  paper  title  to  five-sixths  of  the  lands  described  in  the 
complaint,  under  the  patent  to  Alexander  Macomb  of  1787.  But  I 
think  that  such  title  was  devested  by  the  comptroller's  deed  to  the 
state  under  the  tax  sale  of  1843,  for  the  reason  that  chapter  448, 
Laws  1885,  and  chapter  711,  Laws  1893,  limited  the  time  in  which 
the  presumptive  evidence  of  the  validity  of  the  title  given  by  that 
deed  to  the  state  conld  be  controverted,  and,  that  time  having  ex- 
pired before  this  action  was  commenced,  the  deed  has  become  cou- 
nlusive  evidence  of  the  validity  of  the  title  thereby  conveyed  to  the 
state.  Such,  I  think,  is  the  effect  we  must  give  to  the  statutes  of 
1885  and  1893,  under  the  authority  of  People  v.  Turner,  145  N.  Y. 
451,  40  N.  E.  400,  afiSrmed  Ijy  the  United  States  supreme  court  (Oct. 
term,  1897)  18  Sup.  Ct.  38.  The  comptroller's  deed  is  dated  No- 
vember 4,  1845,  and  was  recorded  in  the  office  of  the  secretary  of 
state.  September  27,  1855,  the  people  of  the  state,  by  letters  patent, 
conveyed  the  premipes  to  the  Sacket  Harbor  &  Saratoga  Railroad 
Company.  The  defendant  is  the  grantee  of  the  said  railroad  com- 
pany's grantees,  by  deeds  duly  recoi-ded  more  than  two  years  before 
the  commencement  of  this  action.  The  comptroller's  sale  was  made 
in  1843,  and  was  irregular,  and  could  have  been  vacatod,  if  it  had 
been  seasonably  attacked.  Prior  to  the  statute  of  1885,  the  comp- 
trollor's  deed  was  only  presumptive  evidence  of  the  regularity,  and 
consequently  of  the  validity,  of  the  sale.  Laws  1855.  c.  427,  §  65. 
The  return  to  the  comptroller  of  the  unpaid  taxes  for  the  years  1836, 
1837.  1838,  and  1839  shows  the  assessment  to  have  been  upon  the 
entire  township  No.  38,  containing  20,000  acres,  except  certain  des- 
ignated parts  tiiereof,  which  either  were  not  «nbraced  in  the  assess- 
ment, or  upon  which  the  taxes  had  been  paid.  Among  the  excepted 
parcels  for  the  years  1836-37  was  the  N.  E.  i  (5,000  acres),  which 
quarter  embraces  the  locus  in  quo,  upon  which  the  taxes  for  1836-37 
were  paid  before  return  was  made  to  the  comptroller.  But  the 
taxes  upon  the  N.  E.  i  for  the  years  1838-39  were  unpaid,  and  the 
comptroller,  therefore,  had  the  right  to  sell  the  quarter.  But  as  the 
township  was  wild  forest  land,  with  no  visible  allotments  into  the 
respective  parcels  of  the  several  owners  thereof,  the  N.  E.  parcel  was 
taxed  as  part  of  the  larger  parcel,  from  which  it  was  not  visibly 
separated.  This  was  permissible.  •  Upon  other  portions  of  the  larger 
parcel  the  taxes  of  1836-37  were  unpaid,  and  also  the  taxes  for 
ltvJ8-39.  The  comptroller  sold  the  larger  parcel,  embracing  the  N. 
E.  i,  and  thus  the  locus  in  quo,  for  all  the  unpaid  taxes  for  the  years 
1836,  1837,  1838,  and  18:5!(.  Under  the  laws  then  existing,  the 
owner  of  the  N.  E.  i  conld  not  have  redeemed  it  by  paying  the  amount 
properly  chargeable  upon  it,  but  he  would  have  been  obliged  to  pay 
the  proportion  of  the  unpaid  taxes  upon  all  the  parcels  which  his 
acreage  bore  to  the  whole  acreage;  and,  as  that  amount  was  increased 
by  the  taxes  of  1836-37  upon  the  other  pai-cels,  the  owner  of  the 
land  would  have  been  obliged  to  pay  more  than  he  owed.  The  sale, 
49  N.Y.8.— 25 
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therefore,  was  invalid;  and,  no  doubt,  it  would  have  been  so  held, 
if  it  had  been  seasonably  attacked.    People  v.  Hagadom,  104  N.  Y. 
516,  10  N.  E,  891. 
Section  12,  c.  711,  Laws  1893,  is  as  follows: 

"Effect  of  Former  Deeds.  Every  such  conveyance  heretofore  executed  by 
the  comptroller,  county  treasurer  or  county  judge,  and  all  conveyances  of  tbf> 
same  lands  by  his  grantee  or  grantees  therein  named,  which  have  for  two 
years  been  recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  lands 
conveyed  thereby  are  located,  and  all  outstanding  certificates  of  a  tax  sale 
heretofore  held  by  the  comptroller,  that  shall  have  remained  in  force  for  two 
years  after  the  last  day  allowed  by  law  for  redemption  from  such  sale,  shall 
be  conclusive  evidence  that  the  sale  and  proceedings  prior  thereto,  from  and 
Including  the  assessment  of  the  lands,  and  all  notices  required  by  law  to  be 
given  previous  to  the  expiration  of  the  time  allowed  for  redemption,  were  regu- 
lar and  regularly  given,  published  and  served  according  to  the  provisions  of  all 
laws  directing  and  requiring  the  same  or  In  any  manner  relating  thereto,  but 
all  such  conveyances  and  certificates,  and  the  taxes  and  tax  values  on  which 
they  are  based,  shall  be  8ul>ject  to  cancellation  on  direct  application  to  the 
comptroller,  or  in  an  action  brought  before  a  Competent  court  therefor  by  rea- 
son of  the  payment  of  such  taxes,  or  by  reason  of  the  levying  of  such  taxes 
by  a  town  or  ward  having  no  legal  right  to  assess  the  land  on  which  they  are 
laid,  or  by  reason  of  any  defect  in  the  proceedings  affecting  the  Jurisdiction 
upon  constitutional  grounds." 

Every  objection  urged  in  this  case  to  the  validity  of  the  comp- 
troller's sale  of  1843  is  covered  by  the  terms  of  this  statute.  The 
state  was  the  purchaser  at  that  sale,  and,  if  the  comptroller  could 
have  canceled  the  sale,  the  owner  had  his  opportunity  to  have  his 
day  in  court  before  that  officer.  The  distinction  between  the  case 
where  the  state  is  the  purchaser,  and  where  an  individual  is  the  pur- 
chaser, is  stated  by  the  court  of  appeals  in  the  Turner  Case,  and 
referred  to  as  unimportant  in  the  opinion  in  the  supreme  court  of 
the  United  States  in  the  same  case.  Referring  to  the  case  of  People 
V.  Roberts,  151  N.  Y.  540,  45  N.  E.  941,  since  the  owner  had  his  op- 
portunity to  seek  his  remedy  in  the  supreme  court,  whether  he  had 
one  before  the  comptroller  or  not.  The  answer  to  the  plaintiffs' 
contention  that  it  is  sought  to  deprive  them  of  their  property  without 
due  process  of  law  is  Ihat  the  state  gave  them,  or  their  grantor,  the 
opportunity  to  protect  their  land  by  due  process  of  law,  and  they 
would  not  resort  to  it.  But  can  a  person,  upon  whose  estate  an 
unlawful  charge  has  been  placed,  be  put  to  the  cost  and  trouble  of 
a  proceeding  to  remove  the  charge,  under  peril  of  losing  his  estate? 
Yes.  When  danger  threatens,  we  must  resort  to  whatever  measures 
are  needful  to  avert  it,  or  abide  its  perils.  The  state  must  collect 
its  taxes;  it  may  make  mistakes  in  doing  so;  and  it  is  not  unreason- 
able, especially  in  respect  to  unoccupied  lands,  that  the  owners  of 
such  lands  should  be  charged  with  the  burden  of  showing  the 
mistake  within  a  reasonable  time.  In  such  case  the  land  is  taxed, 
not  the  owner;  the  owner  knows  his  land  is  subject  to  taxation,  ajid 
that  he  must  protect  it  from  sale,  or  lose  it.  If  the  owner  had  been 
in  possession  of  the  lands,  then  I  think  it  quite  probable  that  a 
differentrule  would  apply,  for  the  reason  that  statutes  of  limitation 
do  not  give  validity  to  bad  or  imperfect  titles,  as  against  a  possessor 
who  is  not  given  notice  to  defend  against  them  until  after  the  lim- 
itation has  expired.    They  are  shields  for  the  defense  of  the  po»- 
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wssor,  not  weapons  for  his  eviction.  Joslyn  y.  Palver,  59  Hon,  129, 
13  N.  Y.  Supp.  311,  affirmed  Joslyn  v.  Rockwell,  128  N.  Y.  334,  28 
N.  £.  604.  But,  when  he  is  out  of  possession,  non  constat  bat  that 
he  is  oat  because  he  has  no  right  to  be  in;  and  hence  there  is  no 
aj^rent  reason  why,  when  he  is  absent  and  silent  during  all  the 
time  the  statute  allows  him  to  protect  his  title  against  the  proceed- 
ing of  the  state  to  confiscate  it,  he  should  not  be  held  to  have  aban- 
doned it,  or  to  have  admitted  the  right  of  the  state  to  devest  him 
of  it. 

There  is  in  this  case  no  constitutional  question  respecting  the  impo- 
sition of  the  taxes.  There  is  no  constitutional  provision  respecting  any 
particular  procedure  to  be  pursued  by  the  comptroller  in  selling  lands 
upon  the  nonpayment  of  taxes  thareon.  There  is  none  in  respect  to 
redemption.  This  sale  was  not  upon  account  of  the  taxes  which  had 
been  paid,  but  for  the  unpaid  taxes.  I  concede  that,  if  the  sale  had 
been  upon  account  of  the  taxes  for  1836-37  which  had  been  paid,  the 
ssale  would  have  been  void,  beyond  the  power  of  any  statute  to  cure  or 
validate  it.  The  pm-pose  of  these  statutes  is  to  collect  unpaid  taxes, 
and,  if  the  taxes  have  been  paid,  the  statutes  do  not  apply.  If  the 
comptroller  should  make  a  sale,  it  would  not  be  for  unpaid  taxes;  and 
be  has  no  jurisdiction  to  sell,  and  can  be  given  none  to  make  a  tax 
sale,  when  there  is  no  tax  unpaid.  Calling  it  a  tax  sale  would  not 
make  it  such.  I  doubt  whether  the  statute  quoted  declares  that  the 
comptroller's  deed  is  evidence  that  the  tax  had  not  been  paid.  But,  if 
it  does  so  declare,  I  think  the  fact  may  be  shown  to  be  otherwise,  upon 
the  same  principle  that  you  may  attack  a  judgment  by  proving  that 
no  summons  was  served,  or  jurisdiction  otherwise  acquired.  The 
same  rule  should  apply  if  the  tax  was  unconstitutionally  laid,  because 
a  constitutional  tax,  and  its  nonpayment,  lie  at  the  foundation  of  the 
power  to  sell;  and  you  cannot,  in  such  cases,  by  a  subsequent  statute, 
give  jurisdiction  nunc  pro  tunc,  so  as  to  supply  the  original  lack  of  it, 
however  it  may  be  with  a  curative  statute,  that  still  preserves  for  a 
reasonable  time,  before  another  forum,  the  party's  constitutional  rights. 
Of  course,  these  questions  are  not  before  us.  I  refer  to  them  in  the 
hope  that  they  serve  to  make  my  meaning  clearer  upon  the  question 
that  is  before  us.  But  the  taxes  for  1838-39  were  not  paid,  and  the 
sale  was  for  such  unpaid  taxes.  The  comptroller  had  jurisdiction  to 
make  that  sale,  and  ought  to  have  observed  the  statutory  regulations 
then  in  force.  He  made  the  sale,  and  it  is  now  challenged  because  he 
did  not  observe  the  statutory  regulations,  but  disregarded  them,  by  sell- 
ing this  land  in  a  parcel,  which  embraced  other  lands  upon  which  the 
taxes  for  four  years  (1836,  1837,  1838,  and  1839)  were  unpaid.  Thus, 
the  form  and  manner  of  the  sale  are  now  attacked.  That  means 
that  the  comptroller,  in  making  the  sale,  abused  his  jurisdiction  as  to 
form  and  manner,  or  erred  in  exercising  it, — nothing  more.  The  un- 
paid taxes  were  like  a  judgment,  and  the  comptroller's  sale  is  like  a 
sheriff's  sale  npon  execution,  which  may  be  vacated,  if  not  made  in 
proper  form  and  manner.  But  the  owner,  like  the  judgment  debtor, 
may  waive  the  irregularities.  Neither  can  get  rid  of  tax  or  judgment, 
except  by  paying  it;  and  it  may  not  be  worth  his  while  to  take  the 
trooble  to  move,  when  the  successful  result  of  his  motion  will  still 
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leave  tax  or  judgment  nnBatisfied.  It  is  obvious  that  these  irregulari- 
ties are"  not  jurisdictional,  in  the  sense  that  they  lie  at  the  foundation 
of  the  comptroller's  poWer  to  sell,  or  that  they  take  it  away  from  him 
altogether,  but  only  in  the  sense  that  his  power  to  sell  in  this  form  and 
manner  may  be  challenged,  and  such  sale  set  aside.  Ensign  v.  Barse, 
107  N,  Y.  329,  14  N,  E.  400,  and  15  N.  E.  401.  This  is  very  different 
from  a  sale  where  there  are  no  taxes  unpaid.  The  one  cannot  be 
made  at  all,  and  the  other  ought  to  be  made  in  due  form  and  manner. 
The  one  cannot  be  cured,  the  other  ought  to  be;  and  after  a  reasonable 
lapse  of  time  it  should  be  regarded  as  cured,  if  the  owner,  meantime, 
makes  no  objection.  It  is  proper  to  have  evidence  of  this  waiver,  and 
this  the  comptroller's  deed,  two  years  after  its  record,  affords.  In  this 
case  the  time  allowed  for  the  owner  to  complain  expired,  and  the 
owner  did  nothing.  The  statutes  declare,  in  effect,  that  his  day  has 
gone  by,  and  that  the  comptroller's  deed  is  therefore  conclusive  evi- 
dence of  the  material  facts  which  the  plaintiffs  now  seek  to  controvert. 

I  do  not  think  the  compti'oller's  deed  to  the  state  was  void  on  its  face 
for  uncertainty  of  description.  The  alleged  uncertainty  is  in  regard 
to  the  land  excepted  from  the  grant,  namely,  "250  acres  in  the  north- 
east corner  of  the  northeast  quarter."  Suppose  the  exception  void  for 
uncertainty;  then  there  is  no  exception  from  the  grant.  But  the 
exception  in  a  tax  title  should  be  construed  most  favorably  to  the 
owner,  since  no  more  land  should  be  sold  than  is  necessary,  and  the 
excepted  land  should  be  located,  if  possible,  and  in  a  manner  as  favo^ 
able  as  possible  to  the  owner.  The  comer  is  a  base  point  from  which 
two  sides  of  the  land  excepted  can  extend  an  equal  distance  along  the 
intersecting  boundaries,  so  as  to  include,  by  parallel  lines,  the  250 
acres.  Jackson  v.  Vickory,  1  Wend.  407 ;  Dolan  v.  Trelevan,  31  Wis. 
147;  Bowers  v.  Chambers,  53  Miss.  259;  Doe  v.  Clayton,  81  Ala. 
391,  2  South.  24.  I  think  this  location  was  intended,  and  should  be 
adopted. 

As  to  the  exception  from  the  comptroller's  deed  of  lots  2,  3,  6,  7. 
8,  and  9  in  Gorton's  tract,  the  deed  is  not  void  on  its  face  for  lack 
of  certain  description.  The  uncertainty  arises  from  the  lack  of  ex- 
trinsic evidence  locating  the  tract  and  the  lots.  The  defendant  did 
not  need  to  furnish  it.  The  action  is  ejectment,  and  plaintiffs  must 
show  title  to  the  lots  before  defendant  could  be  put  to  its  proof.  If 
plaintiffs  had  shown  such  title,  they  would  have  shown  the  certainty 
of  the  description.     I  advise  a  reversal. 

All  concur,  except  PUTNAAI,  J.,  dissenting. 

PUTNAM,  J.  (dissenting).  The  plain*  ilTs  brought  this  action  to 
recover  possession  of  the  N.  E.  i  of  township  38  in  Totten  &  Cross 
field's  purchase  in  the  county  of  Hamilton,  containing  6,300  acres  (ex 
cepting  therefrom  1,000  acres  conveyed  by  James  IJarrow  to  James 
Bennett  by  deed  dated  October  13,  1833),  and  recovered  judgment  in 
the  court  below  for  an  undivided  five-sixths  thereof.  On  the  trial, 
plaintiffs  claimed  title  under  a  patent  dated  February  28,  1787,  from 
the  state  to  one  Alexander  Macomb;  a  conveyance  from  Macomb  to 
William  Edgar  on  the  5th  day  of  July,  1791;  and  a  deed  from  the 
latter  to  James  Barrow  on  the  20th  day  of  June,  1821.     Deeds  from 
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those  succeeding  to  the  title  of  James  Barrow,  and  their  snccessive 
grantees,  doM-n  to  the  plaintiffs,  were  also  read  in  evidence.  The 
principal  questions  submitted  for  our  consideration  are:  First.  Did 
the  plaintiffs  prove  the  title  acquired  by  James  Barrow  under  the 
Macomb  patent  to  be  vested  in  tliem?  Second.  Were  the  tax  sale 
of  1813,  and  the  comptroller's  deed  thereunder,  through  which  the 
defendant  didms,  effectual  to  devest  the  rights  of  the  plaintiffs  or 
their  grantors,  holding  under  the  Macomb  patent? 

The  plaintiffs,  having  read  in  evidence  the  conveyance  from  the 
state  to  Macomb  of  the  lands  in  question,  and  the  other  deeds  above 
mentioned,  established  an  apparent  title  to  said  premises,  unless  the 
dwlarations  made  by  James  Barrow  while  he  was  the  owner  thereof 
lead  to  a  different  conclusion.  On  the  15th  day  of  October,  1839, 
James  Barrow  made  the  following  statement  in  a  letter: 

"^t  Is  also  Important  for  me  to  know  what  Is  my  remedy  a^lnst  those  to 
whom  1  have  sold  parcels  of  my  land,  some  of  which  was  made  as  early  as 
1822-23.  and  subsequent  In  1833,  when  I  sold  the  last  parcel,  and  have  from 
that  time  reserved  but  250  acres,  In  the  extreme  northeast  comer  of  the  town- 
ship." 

And  on  the  16th  day  of  December,  1893,  in  a  letter  to  the  comp- 
troller, he  said: 

"I  will  esteem  It  a  particular  favor,  would  you,  with  as  little  delay  as  possi- 
ble, let  me  know  what  were  the  assessments  of  the  years  1S28,  1829,  1830,  for 
Mich  year,  previous  to  which  years  I  had  sold  1,900  acres,  leaving  me  the 
chanres  npon  4.000  acres,  which  I  was  bound  to  pay,  including  1830,  since 
whicb  year  I  had  made  sale  of  most  of  the  residue  of  the  original  5,080  acres; 
leariBg  me  to  pay  taxes  for  1830,  to  this  time,  on  250  acres." 

The  following  memoranda,  in  the  handwriting  of  James  Barrow, 
on  statements  of  taxes,  were  also  read  in  evidence: 

"J.  Barrow  sold  his  interest  in  the,  above  lands,  except  250  acres,  as  far  back 
as  1830.  James  Barrow." 

"Sold  an  my  Interest  in  the  5,980  acres,  except  250  now  retained  in  the  ex- 
treme N.  E.  %  of  the  township,  taxes  upon  w^hicb  are  now  paid  to  and  In- 
clu-iive  for  1842.  James  Barrow. 

"February,  1844." 

These  declarations  of  Barrow  refer  to  the  premises  in  question. 
It  ia  conceded  that  although,  in  such  declarations,  Barrow  stated  that 
he  had  sold  all  of  the  premises  in  question,  except  250  acres,  more 
than  50  years  before  the  trial,  no  deed  or  deeds  showing  such  sale 
or  sales  are  on  record;  nor  is  it  claimed  that  any  grantee  or  grantei^ 
have  made  any  claim  or  asserted  any  title  to  said  lands  thereunder. 
The  will  of  James  Barrow,  through  whom  plaintiffs'  title  is  derived, 
devised  the  premises  in  question,  in  the  reslduar>'  clause  thereof,  in 
the  following  language: 

"U.  All  the  rest  and  residue  of  my  estate,  not  specifically  disposed  of,  whether 
real  or  personal,  and  wherever  situated,  I  give,  devise,  and  bequeath  ciqually 
to  my  children  who  shall  survive  me,  share  and  share  alike,  to  each." 

The  plaintiffs  have  succeeded  to  the  title  of  such  deviseea  Al- 
thoogb  in  four  of  the  deeds  of  said  children,  or  tlieir  descendants, 
to  Richard  Pattison,  fdaintiffs'  grantor,  the  land  conveyed  is  described 
as  land  that  was  owned  by  James  Barrow  at  the  time  of  his  death, 
ami  the  fifth  deed  conveys  whatever  interest  the  parties  of  the  first 
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part  may  have  as  heirs  at  law  of  James  Barrow,  deceased,  if  any, 
such  deeds  were  sufiBcient  to  convey  such  title  to  the  premises  in 
question  as  was  demised  by  James  Barrow  to  his  children.  The  ques- 
tion then  arises  whether  or  not  the  plaintiffs,  who  have  succeeded 
to  the  title  of  James  Barrow,  are  to  be  devested  of  their  rights  to  the 
premises  in  question  because  of  declarations  made  by  said  deceased, 
more  than  50  years  before  ^e  trial,  that  he  had  sold  the  premises; 
no  deed  evidencing  such  sale  being  on  record,  and  it  not  being  claimed 
that  any  grantee  has  asserted  any  claim  thereunder,  and  the  defend- 
ant not  claiming  under  any  conveyance  by  said  Barrow,  and  not 
seeking  to  prove  the  execution  of  any  lost  deed  or  deeds  frran  him. 
It  is  a  well-settled  principle  that: 

"The  declarations  of  a  party  ii)  possession  are  admissible  In  evidence  against 
the  party  making  them,  or  his  privies  In  blood  or  estate,  not  to  attack  or  de- 
stroy the  title,  for  that  is  of  record,  and  of  a  higher  and  stronger  nature  than 
to  be  attacked  by  parol  evidence.  They  are  competent  simply  to  explain  the 
character  of  the  possession  in  a  given  case."  Jackson  v.  Shearman,  6  Johns. 
19;  Jackson  v.  Gary,  10  .Johns.  302;  Gibney  v.  Marchay,  34  N.  Y.  301;  Mc- 
Duffle  V.  Clark,  39  Hun,  1(30-170;  Dodge  v.  Trust  Co.,  93  U.  S.  879-383;  Jack 
son  V.  Miller,  6  Cow,  751;   Jackson  v.  McVey,  15  Johns.  234. 

We  have  examined  the  greater  part  of  the  authorities  relied  upon 
by  the  learned  counsel  for  the  appellant,  and  are  of  the  opinion  that 
neither  of  them  are  in  conflict  with  those  above  cited.  There  are 
many  cases  holding  that  the  declarations  of  a  vendor  may  be  shown, 
when  tending  to  characterize  his  possession.  Sweetenham  v.  Leary, 
18  Hun,  284;  Sheldon  v.  Van  Slyke,  16  Barb.  26;  Jackson  v,  Dobbin. 
8  Johns.  223;  Jackson  v.  Bard,  4  Johns.  230;  Baird  v.  Slaight  (Sup.) 
8  N.  Y.  Supp.  CaS;  Edmonston  v.  Edmonston,  13  Hun,  133;  Vroo- 
man  v.  King,  36  N.  Y.  477;  Pitts  v.  Wilder,  1  N.  Y.  525.  Parol  evi- 
dence may  be  given  to  identify  the  grantee  in  a  deed.  Padgett  v. 
Lsiwrence,  10  Paige,  170.  Or  declarations  of  a  party  tending  to  show 
a  delivery  of  a  deed.  Jackson  v.  Myers,  11  Wend.  533;  Lucky  v. 
Odell,  46  N.  Y.  Super.  Ct.  547;  Shrader  v.  Bonker,  65  Barb.  60S; 
Varick  v.  Briggs,  6  Paige,  323;  Fleck  v.  Rau,  9  App.  Div,  43,  41  N. 
Y,  Supp.  64;  Lyon  v.  Bicker,  141  N.  Y.  225,  36  N.  E.  189.  Declara- 
tions of  the  owner  of  real  estate,  at  a  public  sale,  as  to  his  title,  have 
been  allowed,  as  tending  to  establish  an  estoppel.  Mattoon  v.  Young. 
45  N.  Y.  696.  In  actions  for  a  specific  performance  of  an  oral  con- 
tract for  the  sale  of  real  estate,  declarations  of  the  owner  tending 
to  show  such  contract  have  been  held  competent.  Chadwick  v.  Fon- 
ner,  69  N.  Y.  404;  Rose  v.  Adams,  22  Hun,  389.  Also,  on  ques- 
tions of  boundarv.  Pettit  v.  Shepherd,  32  N.  Y.  97;  People  v.  Storms. 
97  N.  Y.  364;  Coleman  y.  Improvement  Co.,  94  N.  Y.  229;  Abeel  v. 
Van  Gelder,  36  N.  Y.  513.  Such  authorities,  however,  do  not  con- 
flict with  those  to  which  I  have  referred,  which  determine  that  parol 
declarations  of  the  owner  of  land  are  inadmissible  as  evidence  to 
defeat  his  title.  In  Jackson  v.  Shearman,  supra,  the  declarations  of 
the  owner  of  the  real  estate  therein  in  question,  held  not  competent 
to  be  received  as  evidence  of  title,  referred  to  an  allied  CMiveyance 
made  by  such  owner.  The  defendant  does  not  seek  to  prove  the 
execution  of  any  lost  deed  or  deeds.  He  rests  his  case  on  the  ad- 
missions of  Barrow,  as  showing  that  he  had  ceased  to  have  any  title 
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to  the  lands  in  question  at  the  time  of  his  death.  Had  the  defendant 
sought  to  prove  that  Barrow  had  executed  a  deed  or  deeds,  which 
were  lost,  and  the  contents  thereof,  he  would  have  been  confronted 
with  the  rule  that: 

"Parol  evidence  to  establish  the  contents  of  a  lost  deed  should  be  clear  and 
certain.  It  should  show  that  the  deed  was  properly  executed,  with  the  formali- 
ties required  by  law,  and  should  show  all  the  contents  of  the  deed,— not  liter- 
ally, but  substantially.  If  anything  less  than  these  requirements  would  suf- 
lice,  evil  practices,  which  It  was  the  object  of  the  statute  of  frauds  to  prevent, 
would  be  encouraged."     Edwards  v.  Noyes,  65  N.  Y.  125-127. 

If,  on  a  question  of  title,  the  contents  of  a  lost  deed  may  not  be 
shown  unless  the  conveyance  be  proved  to  have  been  properly  ex- 
ecuted, with  the  formalities  required  by  law,  and  its  provisions  be 
also  sabstantially  shown,  it  would  seem  to  follow  that  mere  declara- 
tions of  Barrow  that  he  had  sold  the  premises  in  question  could  not 
be  received  in  evidence  to  affect  his  title  thereto.  The  defendant 
sought  to  show  by  statements  of  Barrow  that  he  had  conveyed  all 
the  land  sought  to  be  recovered  in  the  action,  except  250  acres  thereof. 
Its  contention,  in  fact,  was  based  on  lost  deeds  made  by  Barrow,  the 
execution  of  which  was  proved  by  his  declarations.  But  the  grantees 
in  such  deeds  were  not  shown,  or  the  dates  of' the  execution  thereof, 
or  substantially  the  contents  of  such  conveyances;  nor  was  it  proved 
that  they  were  executed  in  the  form  required  by  law.  Under  the 
rule  above  referred  to,  it  is  quite  clear  that  the  declarations  of  James 
Barrow  above  quoted  cannot  be  deemed  competent  or  sufficient  evi- 
dence to  establish  title  to  the  land  in  question  out  of  him  at  the  time 
of  his  death. 

Sor  can  the  conteution  of  defendant  that  the  letters  and  memoranda 
of  the  said  Barrow  were  competent,  as  explanatory  of  the  boundary 
of  the  land  intended  to  be  conveyed  by  the  several  descendants  at 
said  deceased  to  plaintiffs'  grantor,  Pattison,  be  sustained.  In  the 
first  place,  these  letters  and  memoranda  were  not  declarations  of  the 
several  grantors  in  such  deeds,  and  hence  cannot  be  deemed  com- 
petent to  show  their  intention  in  executing  the  same.  Again,  the 
letters  between  George  N.  Ostrander  and  James  T.  Barrow,  and  the 
testimony  of  the  latter,  leave  no  doubt  as  to  the  intent  of  the  parties. 
In  the  letter  of  December  15,  1892,  Ostrander  makes  an  offer  of  $400 
for  any  interest  that  the  two  daughters  of  James  Barrow  may  have 
in  the  N.  E.  J.     James  T,  Barrow  testified: 

•'I  stated  to  Ostrander,  at  the  conversation  I  had  with  him  at  my  house, 
that  the  pai)ers  of  my  grandfather,  which  1  had  of  his,  did  not  show  that  he 
owned  more  than  250  acres  in  that  township.  Ostrander  said  he  would  not 
l>e  satisfied  with  a  deed  of  250  acres;  he  would  lilie  a  deed  covering  the 
whole  northeast  quarter,  that  my  grandfather  oiiginally  owned.  I  told  him 
that  he  did  not  own  It;  that  I  certainly  would  not  give  a  deed  to  whit  he  did 
not  own.  Ostrander  then  suggested  that  we  should  give  a  deed,  wording  It, 
'Whatever  James  Barrow  owned,  or  may  have  owned.  In  the  northeast  quarter 
of  township  38  at  the  time  of  bis  death.'  He  did  not  have  any  deed  there  at 
that  time.  He  subsequently  brought  them  personally,  or  sent  them  by  mall. 
After  Ostrander  requested  me  to  make  this  quitclnlm  of  whatever  Interest 
James  Barrow  had  at  the  time  of  his  death,  I  consented  to  have  the  deeda 
written  that  way,  after  consulting  with  the  other  parties." 
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There  was  no  misunderstanding  between  the  parties.  Ostrander 
insisted  on  a  deed  conveying  the  whole  N.  E.  i  of  township  No.  38,  that 
JiUJU's  Ilaiiow  originuliv  o\vm;d,  and  the  deed  was  finally  drawn  so 
as  to  convey  the  whole  of  that  quartCT.  The  parties  clearly  under- 
stood each  other.  Those  deeds  were  intended  to  convey  to  Pattison 
the  whole  of  the  K.  E.  ^  of  township  Ko.  38,  unless  some  part  thereof 
had  been  conveyed  by  James  Barrow.  They  had  the  effect  that  they 
were  intended  to  have.  Under  said  conveyance,  Pattison  becami- 
vested  with  the  whole  of  the  N.E.  i  of  township  38,  unless  it  was  made 
to  appear  by  competent  evidence  that  some  part  thereof  had  been 
conveyed  by  James  Barrow,  deceased.  As  we  have  seen,  no  such 
evidence  was  produced  upon  the  trial  by  the  defendants. 

I  conclude,  therefore,  that  the  plaintiffs  established  their  right  to 
the  land  awarded  to  them  by  the  judgment,  unless  the  title  of  Barrow 
was  devested  by  the  tax  sale  of  1S43,  and  the  comptroller's  deed  tliere- 
under  to  the  state  in  1845.  The  state  on  February  27,  1855,  con- 
veyed the  premises  to  the  Sacket  Harbor  &  Saratoga  Railroad  Com- 
pany. The  defendant  on  the  trial  read  in  evidence  a  number  of  con- 
veyances showing  a  devolution  of  the  title  thus  conveyed  to  the  Sacket 
Harbor  &  Saratoga  Railroad  Company  to  it;  the  last  deed  bearing 
date  on  June  15,  1894,  made  by  William  Seward  Webb  and  wife  to 
the  defendant.  At  the  time  of  the  tax  sale  of  1843,  the  title  to 
the  premises  in  dispute,  under  the  patent  granted  to  Alexander  Ma- 
comb on  February  28,  1787,  was  in  James  Barrow;  and,  unless  de- 
vested by  the  tax  sale  of  1843,  it  remained  in  him  or  his  descendants 
until  1893, — a  period  of  50  years.  Since  the  patent  granted  by  the 
state  to  the  Sacket  Harbor  &  Saratoga  Railroad  Company  in  1855. 
the  title,  as  thus  conveyed,  has  been  transferred  to  and  held  by  suc- 
cessive owners,  down  to  the  plaintiffs,  unassailed  by  Barrow  or  his 
descendants,  or  any  other  person,  until  the  commencement  of  this 
action  in  1895, — a  period  of  40  years  since  the  issuing  of  said  patent 
The  facts  in  i-egard  to  the  tax  sale  of  1843  are  as  follows:  For  the 
years  1836,  18:^7,  1838,  and  1839,  township  38,  consisting  of  20.000 
acres,  in  Hamilton  county,  was  assessed  as  one  tract,  and  thus  re- 
turned to  the  comptroller.  After  such  return,  and  before  the  sale, 
the  taxes  for  the  years  1836  and  1837  on  the  land  in  question  were 
duly  paid.  For  the  years  1838  and  1839  the  taxes  thereon  had  not 
been  paid,  so  that  in  1843,  when  the  sale  in  question  was  had,  there 
was  a  tax  amountuag  to  ?33.77  for  the  year  1836,  and  $43.64  for 
the  year  1837,  due  from  the  owners  of  other  portions  of  the  town- 
ship; the  tax  for  those  years  on  the  premises  in  question  having  been 
paid.  There  was  also  for  the  year  1838  an  unpaid  tax  of  f  93.97,  and 
for  the  year  1839  f  129.81,  due  from  the  owner  of  the  N.  E.  i,  and  other 
ownera  of  land  in  the  same  township.  The  comptroller  added  to- 
gether the  unpaid  taxes  for  said  four  years,  amounting  to  1301.19. 
and  sold,  to  pay  those  taxes,  in  one  tract,  at  one  sale,  12,404  acres 
of  land,  the  portion  of  said  township  on  which  was  unpaid  the  taxes 
of  1839,  including  the  N.  E.  i.  The  tract  was  bid  in  by  the  state 
for  $420.10,  the  amount  of  taxes,  interest,  and  costs,  and  the  de- 
fendant's title  is  derived  under  said  sale. 


Digitized  by 


Google 


Sop.  Ct.)  MAHSH    V.  NE-HA-SA-NE   PARK   ASS'N.  393 

The  Btatnte  provided: 

"Whenever  a  sum  In  gross  Is  assessed  upon  a  tract,  piece  or  lot  of  land  any 
I>erson  claiming  a  divided  or  undivided  part  thereof  may  pay  to  the  treasurer 
any  part  of  the  tax.  Interest  and  charges  due  thereon  proportionate  to  the 
numl>er  of  acres  claimed  by  him  on  the  certificate  of  the  comptroller,  and  the 
remaining  tax,  interest  and  charges  shall  be  a  lien  on  the  residue  of  the  land 
only." 

Therefore  when  'the  sale  of  1843  was  made  the  N.  E.  i  of  township 
38  (the  taxes  thereon  for  the  years  1836  and  1837  having  been  paid) 
was  released  from  the  lien  thereof.  The  unpaid  tax  for  those  years 
was  only  a  lien  on  the  other  portions  of  the  township.  Yet  the 
comptroller  sold  the  N,  E.  i  for  the  taxes  of  1836  and  1837,  as  well 
as  for  the  taxes  for  the  years  1838  and  1839.  In  other  words,  he 
sold  the  land  in  question  for  the  taxes  due  from  other  parties, — ^for 
taxes  not  a  lien  upon  it.  The  owner  of  the  N.  E.  i  was  injured  by 
such  a  sale,  because,  although  he  could  redeem  therefrom,  to  do  so, 
under  the  provisions  of  the  statute,  he  was  compelled  to  pay  "such 
proportion  of  the  purchase  money  and  interest,  as  the  quantity  of 
acres  shall  bear  to  the  whole  quantity  of  acres  sold."  In  other  words, 
to  redeem,  such  owner  would  have  been  compelled  to  pay  a  portion 
of  the  tax  assessed  against  the  owners  of  the  other  portions  of  town- 
ship 38,  and  none  of  which  was  a  lien  on  his  lot.  Therefore  in  the 
sale  of  1843  the  plaintiffs'  land  was  sold  for  the  taxes  of  1836  and 
1837,  due  from  other  parties,  and  which  were  not  a  lien  thereon, 
as  well  as  for  the  taxes  of  1838  and  1839,  for  which  the  said  land  could 
have  been  l^ally  sold.  It  is  clear  that  the  comptroller  should  have 
sold  separately  those  portions  of  township  38  on  which  the  taxes  for 
1836  and  1837  had  remained  unpaid,  for  such  taxes,  and  that  he 
bad  no  right  to  sell  the  plaintiffs'  lot  therefor. 

It  remains  to  be  considered  whether,  as  the  comptroller  was  au- 
thorized to  sell  for  the  taxes  of  1838  and  1839,  his  unauthorized  act 
in  selling  at  the  same  sale  the  N.  £.  i  for  the  taxes  of  1836  and  1837 
did  or  did-  not  constitute  an  incurable  jurisdictional  defect  in  his 
proceedings.  Such  defect,  if  not  jurisdictional,  may  be  deemed  cured 
by  the  provisions  of  chapter  448,  Laws  1885,  and  chapter  711,  Laws 
1893.  It  has  been  determined  that  the  act  of  1885,  supra,  did  not 
cure  jurisdictional  defects.  Joslyn  v.  Rockwell.  128  N.  Y.  334,  28  N. 
E.  604.  To  the  same  effect,  see  Ensign  v.  Barse,  107  N.  Y.  329, 
14  N.  E.  400,  and  15  N.  E.  401,  in  which  case  the  provisions  of  a 
similar  curative  statute  (chapter  287,  Laws  1882)  were  considered. 
In  People  v.  Turner,  145  N.  Y.  451,  40  N.  E.  400,  the  defects  com- 
plained of  were  held  to  be  mere  irregularities  in  the  proceedings  for 
the  collection  of  the  taxes.  Page  457,  145  N.  Y.,  and  page  401,  40  N. 
E.  And  it  is  evident  that  Gray,  J.,  who  delivered  the  opinion  of 
the  court,  did  not  intend  to  overrule  the  doctrine  stated  in  Joslyn 
V.  Rockwell  and  Ensign  v.  Barse,  supra,  as  to  the  effect  of  the  curative 
acts  considered  in  those  cases.  In  People  v.  Turner,  117  N.  Y.  227, 
22  N.  E.  1022;  Id.,  145  N.  Y.  451,  40  N.  E.  400,— the  act  of  1885 
was  termed  a  "statute  of  limitations."  It  was  not  held,  however,  ap- 
plicable to  jurisdictional  defects  in  tax  sales.  Nor  was  the  doctrine 
stated  by  Finch,  J.,  in  Ensign  ▼.  Barse,  supra,  in  reference  to  the 
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curative  act  of  1882,  "that  the  act  of  1882  does  not,  on  its  face,  pur- 
port to  cure  jurisdictional  defects.  It  raised  a  conclusive  presump- 
tion of  regularity,  but  leaves  the  question  of  the  assessor's  jurisdic- 
tion and  authority  unaffected," — questioned.  The  word  "jurisdiction" 
has  been  used  in  various  senses  in  the  authorities.  This  is  adverted 
to  in  the  opinion  of  Gray,  J.,  in  People  v.  Turner,  145  N.  Y.  457,  40 
N.  E.  400.  In  Ensign  v.  Barse,  supra,  on  the  motion  for  a  reargu- 
ment,  Finch,  J.,  referring  to  the  opinion  delivered  in* that  case,  said: 

"In  the  opinion  then  delivered  the  defect  was  not  deemed  Jurisdictional  io 
any  other  sense  than  the  modified  one  of  an  essential  condition  under  the  law 
as  It  stood.  Whether  It  was  so  jurisdictional  as  that  the  legislature  could  not 
have  dispensed  with  it,  and  therefore  could  not  cure  its  omission,  is  a  veiy 
different  inquiry.  A  defect  may  be,  in  one  sense,  jurisdictional,  relatively  to 
the  authority  of  the  assessors  acting  under  an  existing  law,  and  yet  not  so 
as  it  respects  the  power  of  the  legislature  to  pass  a  statute  curing  the  defect" 

In  that  case  it  was  determined: 

"That  a  retrospective  statute  curing  defects  in  a  legal  proceeding,  where  they 
are.  in  their  nature,  irregularities  only,  and  do  not  extend  to  matters  of  juris- 
diction, is  not  void  on  constitutional  grounds;  that  if  the  thing  wanting  or 
omitted,  which  constitutes  the  defect.  Is  something,  the  necessity  for  which  the 
legislature  might  have  dispensed  with  by  prior  statutes,  or  if  something  bad 
been  done,  or  done  in  a  particular  way,  which  the  legislature  might  have  made 
immaterial,  the  omission  or  Irregular  act  may  be  cured  by  a  subsequent  stat- 
ute." 

Giving  the  word  "jurisdiction"  the  same  meaning  as  is  given  to 
it  by  Finch,  J,,  in  his  opinion  in  the  case  last  cited,  and  baring  in 
mind  that,  if  the  unauthorized  act  of  the  comptroller  under  the  law 
existing  in  1843  was  one  that  the  legislature  could  have  previously 
authorized,  such  illegal  procedure  was  cured  by  the  acts  of  1885  and 
1893,  can  the  tax  sale  in  question  be  sustained?  We  have  to  con- 
.sider  the  situation  as  it  existed  in  1843.  The  OMnptrolIer  had  a  right 
to  sell  the  N.  E.  i  for  the  taxes  of  1838  and  1839,  but  not  for  those 
of  1836  and  1837,  which  had  been  paid  on  said  premises,  but  re- 
mained unpaid  on  other  portions  of  the  township,  and,  under  the  law, 
were  a  lien  on  the  balance  of  the  township  only.  Such  being  the 
situation  in  1843,  could  the  legislature,  previous  to  the  sale,  have  au- 
thorized the  comptroller  to  sell  the  plaintiffs'  land  for  taxes  they 
did  not  owe, — for  the  taxes  charged  against  the  land  of  another  party? 
It  does  not  require  any  argument  or  citation  of  authority  to  show 
that  the  legislature  had  no  such  power.  The  owner  of  the  N.  E.  i  had 
paid  his  taxes  for  1836  and  1837,  under  the  provisions  of  the  existing 
law.  The  legislature  could  not  have  authorized  the  comptroller  to 
sell  the  lands  of  such  owner  for  another  man's  taxes.  Had  it  at- 
tempted to  authorize  such  a  procedure,  its  action  would  have  been  a 
violation  of  the  constitutional  rights  secured  to  the  owner  of  the  land. 
It  follows,  under  the  doctrines  established  in  the  authorities  above 
referred  to,  that  the  unauthorized  act  of  the  comptroller  was  not 
cured  by  the  acts  of  1885  or  1893,  The  attempt  by  that  oflBicer  to  sell 
the  N.E.i  of  township38  for  the  taxes  assessed  against  other  premises 
for  the  years  1836  and  1837  was  not  authorized  by  law,  and  was  an 
act  that  the  legislature  had  no  power  to  authorize.  The  sale  made  by 
the  comptroller  was  not  an  irregular  exercise  of  power.     It  was  £n 
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act  beycmd  his  power.  The  fact  that  he  was  authorized  to  sell  for  the 
taxes  of  1838  and  1839  does  not  yalidate  the  sale.  He  had  powo- 
to  sell  the  N.  E.  i  for  the  taxes  of  those  years,  but  not  for  the  taxes 
of  1836  and  1837.  In  selling  for  the  four  years  under  one  sale,  he 
exceeded  his  powers,  and  the  sale  was  void.  In  People  v.  Hagadom, 
104  N.  Y.  516-624,  10  N.  E.  891,  it  is  said: 

"The  necessary  effect  of  such  a  joinder  of  taxes  Is  therefore  to  make  the 
payment  of  an  illegal  tax  the  condition  of  the  owner's  rlfeht  to  retain  his 
property,  and  subject  him,  contrary  to  the  meaning  and  spirit  of  the  statute. 
to  the  payment  of  an  unjust  and  illegal  exaction,  as  the  price  of  his  legal  right 
to  redeem  bis  property.  •  •  •  It  has  been  repeatedly  held  that  a  sale 
of  land  for  the  taxes  of  several  years,  one  of  which  Is  void,  is  an  excess  of 
Jurisdiction  of  the  officer  mailing  the  sale,  and  renders  his  proceedings  void." 

And  see  Shattuck  v.  Bascom,  105  N.  Y.  39-46,  12  N.  E.  283; 
Silsbee  v,  Stockle,  44  Mich.  561-567,  7  N.  W.  160,  367,  per  Cooley, 
J.;  Stebbins  v.  Kay,  123  N.  Y.  31-34,  25  N.  E.  207;Poth  v.  Mayor, 
etc.,  151  N.  Y.  16-19,  45  N.  E.  372. 

In  the  cases  last  cited,  the  provisions  of  the  curative  acts  of  1885 
and  1893  were  not  considered  or  applicable;  but  these  authorities 
establish  the  doctrine  that  an  unauthorized  sale  for  taxes,  a  part  of 
which  are  legal  and  a  portion  illegal,  is  wholly  void.  With  some 
regret,  therefore,  in  view  of  the  circumstances  under  which  the  plain- 
tiffs  acquired  title  to  the  land  in  question,  and  the  great  lapse  of  time 
that  has  elapsed  since  the  defendant  and  his  grantors  have  held  the 
title  to  the  same  under  the  tax  sale  of  1843,  I  reach  the  conclusion 
that  the  said  title  is  invalid. 

Several  other  questions  are  raised  by  the  appellant  which  I  can 
only  briefly  consider.  The  defendant  claims  that  the  plaintiffs'  title 
was  extinguished  by  the  tax  sale  of  1890,  at  which  the  N.  E.  J  of  town- 
sihip  38  was  sold  to  one  Crandall,  and  by  him  the  certificate  of  sale 
was  assigned  to  Webb,  the  defendant's  grantor;  that  a  redemption 
was  afterwards  made  by  one  Bdchard  Morrison,  who  was  not  shown 
to  be  in  any  way  connected  with  the  title,  and,  not  being  in  possession, 
the  comptroller  was  without  jurisdiction  to  permit  a  redemption.  A 
sufficient  answer  to  this  position  is  that  there  was  testimony  given 
upon  the  trial  sufiBcient  to  justify  a  finding  by  the  court  below  that 
the  redemption  was  in  fact  made  by  plaintiffs'  grantor,  Richard  Pat- 
iison,  on  December  13,  1893,  he  at  that  time  having  title  to  the 
premises;  that  the  entry  by  the  comptroller  of  the  name  of  the  per- 
>M>n  who  made  the  redemption  as  Richard  Morrison  was  a  mistake. 

It  is  also  urged  by  the  appellant  that  the  land  in  question  was 
twice  patented,  and,  the  defendant's  patent  bdng  first  recorded,  the 
second  patent  prevails  under  the  recording  act.  Wlien  the  patent 
to  Macomb  was  issued,  there  was  no  statute  requiring  it  to  be  rec- 
orded in  the  office  of  the  derk  of  the  county  where  the  land  was 
located.  It  was  properly  recorded  in  the  ofiBce  of  the  secretary  of 
fitate,  under  the  laws  then  existing.  Laws  1788,  c.  44;  Laws  1710,' 
C-.  216.  We  are  of  opinion  that  the  subsequent  statute  (chapter  110, 
Laws  1845),  which  provided  that  letters  patent,  in  addition  to  the 
record  thereof  made  in  the  oflBce  of  the  secretary  of  state,  may  be 
recorded  in  the  county  where  the  lands  granted  are  situated,  in  the 
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same  manner  and  with  the  like  effect  as  any  deed  regalariy  iipknowl- 
edged  or  proved,  did  not  compel  the  record  in  such  clerk's  oflSce  of  a 
patent  previously  issued,  and  properly  recorded,  under  the  laws  exist- 
ing previous  to  the  act  of  1845.  See'  Varick  v.  Briggs,  22  Wend.  543. 
The  patent  to  Alexander  Macomb,  under  which  plaintiffs  claimed 
title,  contained  the  following  condition: 

"That  within  the  term  of  seven  years,  to  be  computed  from  the  first  day  of 
JTannary  next  ensuing  the  date  hereof,  there  shall  be  one  actual  settlement 
made  on  the  said  tract  of  land  hereby  granted  for  every  640  acres  thereof; 
otherwise  these,  our  letters  patent,  and  the  estate  hereby  granted,  shall  cease, 
determine,  and  become  void." 

The  appellant  contends  that  the  appellees'  title  became  forfeited 
by  reason  of  the  failure  of  thdr  grantors  to  settle  the  land,  and  the 
subsequent  action  of  the  state  in  granting  a  second  patent.  But  it 
has  been  determined  that  such  a  condition  in  a  patent  as  that  above 
set  forth  can  only  be  taken  advantage  of  bv  the  state.  Williams  v. 
Sheldon,  10  Wend.  654-658;  Thompson  v.  Burhans,  61  N.  Y.  52-62. 
By  reason  of  the  breach  of  the  condition  above  set  out,  the  state  un- 
doubtedly could  have  claimed  a  forfeiture  of  the  lands  in  question; 
but,  as  stated  in  the  case  last  cited: 

"It  does  not  appear  to  have  done  so,  but  appears  to  have  treated  the  patent 
as  In  force;  and  hence,  for  the  purpose  of  this  action,  the  title  may  be  treated 
as  having  passed  and  remained  out  of  the  state." 

The  defendant  also  asserts  that  the  deeds  ufider  which  the  plain- 
tiffs claim,  executed  in  1802  and  1893,  are  void  for  champerty.  The 
provision  of  the  statute  is  that: 

"Every  grant  of  land  shall  be  absolutely  void,  if  at  the  time  of  the  delivery 
thereof,  such  land  shall  be  In  the  actual  possession  of  the  person  claiming  un- 
der a  title  adverse  to  that  of  the  grantor."  2  Kev.  St.  (Banks  &  Bros.'  9th  Ed.) 
p.  1813,  §  14T, 

It  has  been  held  that  this  act  should  be  strictly  construed.  Crary 
V,  Goodman,  22  N.  Y.  170.  To  avoid  a  deed  for  champerty,  actual, 
and  not  constructive,  adverse  possession  in  another  is  required.  Daw- 
ley  v.  Brown,  79  N.  Y.  390.  Without  attempting  to  discuss  the  evi- 
dence, I  am  of  opinion  that  the  defendant  failed  to  show  that  in  1892 
and  1893,  when  the  deeds  under  which  the  plaintiffs  claim  were  ex- 
ecuted, the  lands  in  question  were  in  the  actual  possession  of  defend- 
ant's grantor,  within  the  meaning  of  the  champerty  act.  Said  prem- 
ises at  the  time  were  wild  forest  land.  No  one  resided  upon  it,  and 
there  was  no  house  upon  it,  except  a  hunter's  camp.  It  was  un- 
cultivated and  unimproved.  It  was  not  inclosed  by  any  fence.  It 
could  not  be  deemed  in  the  actual  possession  of  Webb,  within  the 
meaning  of  the  authorities.  See  People  v.  Campbell,  143  N.  Y.  335, 
38  N.  E.  300;  Mission  v.  Cronin,  143  N.  Y.  524,  38  N.  E.  964.  I 
reach  the  conclusion,  therefore,  that  the  judgment  should  be  a£5rmed, 
with  costs. 
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In   re   HALEY'S   ESTATE. 

(Surrogate's  Court,  Erie  County.    November,  1897.) 

Appointment  of  Administrator. 

In  granting  letters  of  administration,  the  discretion  of  the  court  will  be 
exercised  as  provided  by  Code  Civ.  Proc.  f  2(a2,  subd.  5,  in  refusing  such 
letters  to  the  first  person  named  by  statute  as  entitled  to  them,  who  Is  una- 
ble to  read  or  write. 

In  the  matter  of  the  estate  of  John  Haley,  deceased,  two  petitions 
for  letters  of  administration  were  filed, — ^by  the  widow,  Bridget  Mc- 
Graw  Haley,  and  a  son,  John  J.  Haley.     Petition  of  son  granted. 

Bissell,  Carey  &  Cooke,  for  petitioner  John  J.  Haley. 
Parker  &  Hotchkiss,  for  petitioner  Bridget  McGraw  Haley. 

MARCUS,  S.  John  Haley  left  a  widow  and  four  sets  of  children, — 
nine  in  all.  The  only  adults  are  descendants  of  the  first  wife,  and 
range  in  age  from  22  to  40  years.  The  petitioning  widow  is  the  fourth 
wife  of  deceased,  and  is  27  years  of  age.  The  only  adult  son  petitions 
this  court  for  letters  of  administration,  to  be  issued  to  himself.  The 
widow  likewise  asks  that  she  be  appointed  administratrix,  and  that 
one  of  her  counsel  be  joined  with  her,  as  well  as  the  stepson,  as  a  rep- 
resentative of  the  family.  The  widow,  further,  consents  to  waive 
her  right  to  administration,  providing  her  counsel  be  joined  with  the 
son  of  the  deceased  as  co-administrator  of  the  estate  The  fairness 
of  this  offer  seems  to  appeal  at  once  for  a  quick  disposition  of  the 
question,  aside  of  the  statutory  direction,  but  for  the  condition  that 
the  widow  is  unable  to  read  or  write  the  English  language.  Her 
illiteracy  is  further  burdened  by  a  density  that  is  hard  to  comprehend, 
since  she  is  unable  even  to  count  money.  The  discretion  of  the  sur- 
rogate is  therefore  asked  to  be  exercised  against  the  widow,  and  in 
favor  of  the  son,  under  subdivision  5  of  section  2012  of  the  Code  of 
Civil  Procedure.  From  a  careful  examination  of  the  cases  in  this 
state,  I  have  been  unable  to  find  any  precedent.  No  reported  cases 
throw  any  light  upon  the  conditions  existing  when  this  discretion  has 
bfen  exercised,  if  ever  at  all.  The  principle  is  clear  that  the  policy 
of  the  law  is  to  grant  administration  directly  to  those  most  interested 
in  the  estate.  The  amount  of  interest  is  assumed  to  make  such  per- 
son conserve  his  own  advantage  by  a  studious  attention  to  the  duties 
enjoined.  Apart  from  the  statutory  regulations  which  determine 
what  persons  are  entitled  to  administialion,  and  which,  of  course, 
must  be  observed  in  appointing  administrators,  the  discretion  vested 
in  probate  courts  is  governed  by  the  principle  that  administration 
should  be  committed  to  those  who  are  the  ultimate  beneficiaries. — 
those  to  whom  the  property  would  go  after  administration.  The 
statute  makes  it  the  duty  of  the  suiTOgate  to  issue  letters  to  persons 
ill  the  order  named  therein,  if  they  an'  by  law  competent  to  serve. 
The  statute  further  provides  who  should  be  deemed  competent,  and  the 
general  rale  seems  to  be  that  every  person  is  competent,  unless  de- 
clared to  be  incompetent  by  statute,  and  that  no  new  causes  of  dis- 
qaalification  may  be  added  to  those  prescribed  by  the  statute.  The 
statute,  which  directs  administration  in  cases  of  intestacy  to  be 
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granted  to  relatives  of  the  deceased  who  succeed  to  the  personal  prop- 
erty in  the  order  named  therein,  carries  out  the  rule  stated.  There  is. 
however,  an  exception.  When  a  person,  otherwise  entitled  to  letters, 
is  unable  to  read  or  write  the  English  language,  the  surrogate,  in  his 
discretion,  may  refuse  to  grant  such  letters.  It  has  been  urged  upon 
the  part  of  the  widow  that  the  statutory  priority  must  be  recognized, 
unless  there  be  also  a  statutory  disqualification,  and  that  letters  should 
only  be  withheld  by  the  court  where  the  applicant  is  disqualified  by 
the  statute,  and  the  disqualification  must  appear  to  be  something 
which  would  put  in  jeopardy  the  proper  administration  of  the  estate 
I  am  mindful  that  the  exercise  of  discretion  in  favor  of  the  petitionmg 
son,  and  against  the  widow,  invades  a  right  lonp  recognized  by  the 
law,  yet  if  statutory  priority  alone  should  control,  and  the  statutorj- 
disqualification  be  necessarily  shown,  the  rules  would  then  be  flxtd. 
letters  be  granted  to  the  widow  as  a  matter  of  right,  and  there  would 
be  no  discretion  left  to  be  exercised  by  the  surrogate.  I  am  not  pre- 
pared to  say  that  the  widow,  petitioner,  would  be  a  positive  danger, 
nor  can  I  satisfy  myself  that  she  would  be  of  any  assistance  or  pur- 
pose, in  the  winding  up  of  this  estate.  While  it  is  true  that  no  new 
disqualification  can  be  added  to  those  specified  in  the  statute,  yet  any 
person  applying  for  letters,  deficient  in  capacity  to  manage  or  ability 
to  perform  duties  necessarily  incumbent  upon  him,  lacking  the  requi- 
site underatanding  to  be  directed  intelligently, — when  a  person  is  so 
evidently  unsuitable,  unable  to  read  or  write,  it  seems  a  reasonable 
exercise  of  discretion  to  refuse  the  granting  of  letters.  I  have  nothing 
to  do  with  the  feeling  existing  in  this  fanuly.  A  proper  bond  will 
protect  the  interests  of  all  concerned. 

The  petition  of  Bridget  McGraw  Haley  is  therefore  denied,  and 
letters  of  administration  may  be  granted  to  John  J.  Haley,  upon  his 
filing  a  bond,  to  be  approved  by  this  court,  in  the  sum  of  |20,000. 
Decreed  accordingly. 


(22  Misc.  Uep.  43.) 

In  re  PUGH. 

(Oneida  CouDty  CSourt.     December.  1897.) 

1»   HlOnWATS— ESTABMSHMBNT— Dam  AOB8. 

Under  Higbway  Law,  i  84,  making  It  the  duty  of  the  commissioners  to 
personally  examine  the  blghway  for  which  an  application  has  been  made, 
the  amount  of  damages  to  be  assessed  to  the  owner  is  largely  within  their 
discretion. 
2.  Same— J  uKiaDicTioN— Waiver. 

An  objection  that  the  petition  and  notice  for  laying  ont  a  highway  were 
Insnfflcirnt,  and  therefore  the  commissioners  appointed  thereunder  had  no 
Jurisdiction,  cannot  be  raised  after  the  merits  have  been  decided. 
8.  6amk— Tkchnical  Errors. 

Technical  errors  by  commissioners  appointed  In  proceedings  to  lay  out 
highways.  In  the  admission  or  rejection  of  evidence,  will  not  be  regarded, 
where  such  errors  do  not  lead  to  unjust  results. 
4  Same— Elements  of  Damages. 

In  assessing  damages  for  land  to  be  used  as  a  highway,  the  commission- 
ers may  judge  of  the  value  of  the  land  by  Its  present  condition  and  appar- 
ent utility,  and  need  not  take  into  consideration  future  special  uses  con- 
templated by  the  owner. 
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5.  Same— Fencino. 

Highway  Law,  1 122,  provides  that,  where  a  highway  Is  laid  out  betwtvn 
the  lands  of  different  persons,  the  adjoining  owners  shall  be  paid  for  the 
fences  they  may  be  required  to  build  by  reason  of  the  opening  of  the 
road.  By  statute,  adjacent  owners  are  required  to  maintain  division  fences. 
Commissioners  to  assess  damages  for  a  highway  excluded  evidence  of  the 
cost  to  the  owner  of  fencing  the  highway  on  the  division  line.  Held  that, 
since  an  adjacent  owner  Is  not  required  to  maintain  any  fence  along  the 
highway,  the  evidence  was  not  admissible  on  that  theory,  though  it  would 
have  been  proper  on  the  theory  of  the  owner's  advantage  to  put  up  fences. 

6.  Same— Appkai.— Presu-mptions. 

It  was  presumed  that  the  commissioners  considered  the  cost  of  fencing 
a  highway  about  to  be  laid  out,  as  elements  of  damages,  to  the  owner, 
though  no  evldeflce  was  admitted  as  to  such  cost 

Ai^lication  of  Richard  J.  Pugh  for  the  laying  out  of  a  highway. 
The  application  was  granted,  and  damages  were  awarded,  and  David 
J.  Davis  moves  to  vacate  the  decision.     Motion  denied. 

The  commissioners  appointed  to  lay  out  the  highway  were  Albert 
T.  Wilkinson,  James  A.  Day,  and  Albert  P.  Scaton.  They  personally 
viewed  the  premises,  and  took  a  large  amount  of  evidence. 

Wm.  A.  Matteson,  for  the  motion. 
L.  D.  Edwards,  opposed. 

DrXMORE,  J.  The  evidence  taken  in  this  matter  clearly  sustains 
the  finding  of  the  commissionei-s  as  to  the  necessity  of  the  highway 
In  question  and  as  to  the  amount  of  damages  awarded.  The  statute 
(Highway  Law,  §  84)  makes  it  the  duty  of  the  commissioners  to 
personally  examine  the  highway  described  in  the  application,  and 
therefore  doubtless  contemplates  that  the  amount  of  damages  to 
be  assessed  shall  be  determined,  at  least  in  part,  by  their  own  judg- 
ment. In  Re  New  York,  W.  S.  &  B.  R.  Co.,  37  Hun,  317,  the  court 
said:  "The  commissioners  viewed  the  premises,  and  had  means  for 
making  up  their  judgment  not  possessed  by  this  court,  and  which 
could  not  be  returned  to  us."  It  was  held  in  Crouch  v.  Gutmanu, 
134  N.  Y.  45,  31  N.  E.  271,  at  page  55,  134  N.  Y.,  and  page  274,  31 
N.  E.,  that  where,  by  stipulation  of  the  parties,  a  referee  was  given 
an  opportunity  of  viewing  the  premises  and  making  personal  in- 
spection of  the  work,  and  he  availed  himself  of  such  opportunity, 
his  decision  could  not  be  set  aside  as  against  the  evidence. 

I  do  not  think  the  point  that  the  commissioners  had  no  jurisdic- 
tion is  well  taken.  There  was  a  substantial  compliance  with  the 
statute,  and  besides,  if  the  petition  and  notice  were  insufiScient,  that 
point  cdiould  have  been  raised  by  motion  to  set  the  order  appointing 
commissioners  aside.  It  would  be  a  great  waste  of  time,  and  there- 
fore, I  think,  poor  practice,  to  permit  a  party,  after  objection  to 
the  jurisdiction  of  the  court,  to  litigate  upon  the  merits  the  ques- 
tion involved,  and  then,  if  defeated,  a\-ail  himself  of  such  objection 
to  defeat  the  decision,  when  the  whole  question  could  have  been 
raised  by  a  motion,  and  the  trial  avoided.  Willoughby  v.  Carleton, 
9  Johns.  136;  Seymour  v.  Bradfield,  35  Barb.  49;  Dunham  v. 
Heyden,  7  Johns.  381;  TifEt  v.  Culver,  3  Hill,  180;  Fanning  v. 
Trowbridge,  5  Hill,  428. 
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I  agree  with  contestant's  coanscl  that  several  erroneous  rulings 
were  made  by  the  commissioners  during  the  progress  of  the  trial. 
I  do  not,  however,  think  that  the  statute  contemplates  that  commis- 
aionera  appointed  in  proceedings  to  lay  out  highways  shall  be  gov- 
erned by  the  technical  rules  of  evidence  applied  in  courts  of  record. 
The  statute  contemplates  the  appointment  of  commissioners  who 
have  a  practical  knowledge  of  the  value  of  lands  proposed  to  be 
taken,  and  the  damages  caused  thereto,  rather  than  a  practical 
knowledge  of  the  rules  of  evidence. 

In  Ke  New  York,  W.  S.  &  B.  R.  Co.,  37  Hun,  at  page  318,  the 
general  term  of  this  department  defined  the  rule  as- follows:  "Courts 
will  not  disturb  appraisal  of  damages  for  technical  errors  in  the 
admission  or  rejection  of  evidence,  unless  it  is  apparent  that  such  er- 
rors led  to  unjust  results.  The  awards  will  be  sustained  unless  the 
commissioners  have  clearly  gone  astray,  and  disregarded  l^al  prin- 
ciples." I  cannot  say  upon  this  record  that  those  rulings  led  to 
unjust  results.  It  was  urged  upon  the  part  of  contestant  that  he 
had  for  some  years  contemplated  erecting  a  building  upon  this  land, 
and  that  it  was  A'aluable  for  building  purposes.  The  commissioners 
had  the  right  to  take  the  property  as  it  was,  and  consider  the  uses 
previously  made  and  those  that  were  apparent.  They  were  not 
bound  to  take  a  value  put  upon  it  by  contestant  for  a  special  use 
which  he  testifies  that  he  contemplates  making  of  the  property. 

The  contestant's  counsel  lays  great  stress  upon  the  fact  that  evi- 
dence of  the  cost  of  fencing  ^'as  excluded.  Section  122  of  the  high- 
way law  provides:  "WTienever  a  highway  or  private  road  shall  be 
laid  along  the  division  line  between  lands  of  two  or  more  persons, 
and  wholly  upon  one  side  of  the  line,  and  the  land  upon  both  sides 
is  cultivated  or  improved,  the  persons  owning  or  occupying  the  lands 
adjoining  such  highway  or  road,  shall  be  paid  for  building  and 
maintaining  such  additional  fence  as  they  may  be  required  to 
build  or  maintain,  by  reason  of  the  laying  out  and  opening  such 
highway  or  road."  The  above  statute  is  to  be  taken  in  connection 
with  the  statute  requiring  adjacent  owners  of  land  to  maintain 
division  fences,  but  has  no  application  to  lands  adjoining  railroads, 
as  the  latter  are  required  to  maintain  all  the  fences  along  their  line. 

An  adjacent  owner  is  not  required  to  maintain  anv  fence  along 
the  highway.  The  contestant  would  not,  therefore,  be  required  to 
maintain  any  additional  fences.  He  might  find  it  to  his  advantage 
to  do  so,  and,  I  think,  it  would  have  been  entirely  proper  to  have 
received  the  evidence  in  that  view,  but  it  would  not  have  been  proper 
to  have  received  it  upon  the  theory  that  he  would  be  required  to 
maintain  a  fence  along  the  highway;  nor  can  I  say  that  the  com- 
missioners did  not  fully  consider  that  item  in  fixing  the  amount  of 
damages.  The  commissioners  were  practical  men,  of  high  character. 
I  am  satisfied  n\son  this  evidence  that  the  proposed  highway  was 
necessary,  and  the  contestant  awarded  all  the  damages  he  was 
entitled  to.  The  commissioners  did  substantial  justice  between  the 
parties,  and  the  amount  involved  is  too  small  to  warrant  the  expense 
of  another  trial.  The  decision  of  the  commissioners  should  therefore 
be  confirmed.    Ordered  accordingly. 
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HICKS  V.  NEW  JERSEY  CAR-SPRING  &  RUBBER  00, 
(Supreme  Court,  Special  Term,  Kings  County.    February  11,  1898.) 

1.  Contract  of  Hirino— Action  for  Breach. 

In  an  action  for  damages  for  breacb  of  a  contract  of  hiring,  the  particular 
facts  constituting  a  valid  cause  for  the  discharge  of  an  employ^  during  the 
term  contracted  for  are  Inadmissible,  unless  pleaded. 

2.  Same— Defgnsb. 

It  Is  no  defense,  within  Code  Civ.  Proc.  S  500,  providing  that  a  defense 
Is  a  statement  of  new  matter.  In  an  action  for  breach  of  contract,  to  plead 
that  defendant  "discharged  plaintiff  for  good  and  sufficient  cause,  nud  par- 
ticularly for  disloyalty  to  Its  Interests,  and  for  conduct  and  actions  harmful 
and  Injurious  to  Its  business." 
S.  Same — Pleading. 

In  an  action  for  breach  of  contract  of  hiring,  where  defendant  pleads 
conduct  and  actions  harmful  to  his  business,  he  must  give  the  Bi>eclflc  facts 
constituting  such  actions. 

Action  by  John  B.  Hicks  against  the  New  Jersey  Gar-Spring  St 
Robber  Company  for  damages  for  breach  of  a  contract  of  service  by 
discharge.  Motion  for  a  further  bill  of  particulars.  Granted,  with 
costs. 

Wray  &  Pilsbnry,  for  the  motion. 
Bobert  Thome,  opposed. 

QAYNOR,  J.  The  particular  facts  constituting  a  valid  cause  for 
the  discharge  of  an  employ^  during  the  fixed  term  of  service  con- 
tracted for  must  be  pleaded  as  a  defense,  in  an  action  for  damages* 
for  breach  of  the  contract,  in  order  to  be  proved.  Linton  v.  Fire- 
worlts  Co.,  124  N.  Y.  533,  27  N.  E.  406.  The  defense  pleaded  here  is 
that  the  defendant  "discharged  the  plaintiff  for  good  and  sufficient 
canse,  and  particularly  for  disloyalty  to  its  interests,  and  for  conduct 
and  actions  harmful  and  injurious  to  its  business."  This  is  no  de- 
fense. A  defense  is  a  statement  of  new  matter,  viz.,  matter  outside 
of  the  general  issue  sufficient  to  defeat  the  plaintiff's  cause  of  action. 
Code  Civ.  Proc.  §  500.  This  is  not  a  statement  of  new  matter,  viz., 
of  facts  constituting  a  defense.  No  facts  are  pleaded,  but  only  a  con- 
closion  of  law.  But  as  the  plaintiff  is  content  to  consider  it  a  de- 
fense, the  defendant  must  either  by  an  amended  answer,  or  by  a  bill 
of  particulars,  give  the  specific  facts  constituting  the  defense,  with 
the  time  of  their  occurrence. 

Motion  granted,  with  $10  costs. 


C.  ORAHAM  &  SONS  CO.  v.  VAN  HORN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.     February  5,  1808.) 

Rks  Judicata. 

Judgment  by  default  hi  action  on  the  first  of  a  series  of  notes  arising  ont 
of  the  same  transaction,  is  res  judicata  in  a  second  action  on  later  notes  in 
the  series,  in  which  the  defense  and  counterclaim  is  the  same. 

Action  by  C.  Graham  &  Sons  Company  against  Alfred  Van  Horn 
and  others.     Judgment  for  plaintiff. 
40  N.T.S.— 26 
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Hays  &  Greenbaum,  for  plaintiff. 
Charles  Duane  Baker,  for  defendants. 

SPRUNG,  J.  This  action  was  brought  to  recover  on  three  promis 
sory  notes,  aggregating  $2,300.  The  notes  were  three  of  a  series,  all 
given  for  work  done  and  matei-ials  furnished  in  fitting  up  a  drug 
store  for  the  defendants.  An  action  was  commenced  on  the  first  of 
the  series  of  notes  in  the  city  court  of  New  York,  and  an  answer 
was  interposed,  among  other  things,  setting  up  a  counterclaim  that 
the  defendants  had  sustained  damages  by  reason  of  the  negligent  and 
improper  performance  of  the  work  by  the  plaintiff.  Judgment  was 
obtained  against  defendants  in  that  action  by  default.  The  same 
plaintiff  in  the  case  now  under  consideration  sued  upon  the  three  of 
the  notes  next  maturing,  and  the  same  defense  and  the  same  counter- 
claim are  again  interposed.  On  the  trial  the  notes  and  the  judg- 
ment roll  were  received  in  evidence,  with  the  concession  that  the  par- 
ties in  the  two  actions  were  the  same,  and  that  all  the  notes  arose 
out  of  the  same  transaction,  and,  by  arrangement  among  the  re- 
spective counsel,  the  trial  was  suspended  for  the  court  to  pass  upon 
the  question  as  to  the  effect  of  the  preceding  judgment.  Is  it  res 
judicata?  If  so,  plaintiff  is  entitled  to  judgment;  if  not,  the  trial 
will  proceed.  It  is  a  rudimentary  principle  that  when  one  trial 
has  been  had  upon  the  merits,  and  a  judgment  obtained,  such  deter- 
mination is  conclusive  upon  the  parties.  The  rule  is  not  limited  to 
matters  actually  litigated,  but  extends  in  its  scope  to  every  fact 
fairly  within  the  compass  of  the  pleadings,  or  that  could  have  been 
controverted  and  decided  in  the  first  action.  Clemens  v.  Clemens.  37 
N.  Y.  59-74;  Deane  v.  Loucks,  58  Hun,  555, 12  N.  Y.  Supp.  903;  New- 
ton V.  Hook,  48  N.  Y.  676;  Gates  v.  Preston.  41  N.  Y.  113;  Williams 
V.  Hays,  64  Hun,  202,  19  N.  Y.  Supp.  61;  Freem.  Judgra.  §  3^0;  Ly- 
man v.  Har^'ester  Co.,  68  Mo.  App.  637;  Union  Pac.  Ry.  Co.  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  164  111.  88,  45  N.  E.  488;  Seaver  v.  Wilder  (Vt.) 
.•^5  Atl.  351;  Evans  v.  Cumberland  Mills  (N.  C.)  24  S.  E.  215.  And 
the  principle  exists  in  its  integrity,  even  though  the  judgment  is  ob- 
tained by  default  or  confession,  or  on  an  issue  tendered  by  the  plain- 
tiff and  unanswered  by  the  defendant.  Goebel  v.  Iffla,  111  N.  Y.  170. 
18  N.  E.  649;  Brown  v.  Mayor,  etc..  66  N.  Y.  385-390;  Ostrander  v. 
Hart,  130  N.  Y.  406-412  et  seq.,  29  N.  E.  744;  Reich  v.  Cochran,  151 
N.  Y.  122,  45  N.  E.  367;  Embury  v.  Conner,  3  N.  Y.  511;  Van  Vleet. 
Former  Adj.  §  159.  In  Clemens  v.  Clemens,  37  N.  Y.,  at  page  74, 
the  court  of  appeals  quote  approvingly  the  following: 

"Such  judgment  or  adjudication  Is  final  and  conclusive,  not  only  as  to  tbe 
matter  actually  determined,  but  as  to  every  other  matter  which  the  parties 
might  hfive  been  litigating  and  have  had  decided  as  Incident  to,  or  essentially 
connected  with,  the  subject-matter  of  the  litigation,  and  every  matter  coming 
within  the  legitimate  purview  of  the  original  action,  both  in  respect  to  matters 
of  claim  and  of  defense." 

In  Newton  v.  Hook,  48  N.  Y.  676,  the  action  was  to  recover  accrued 
interest  on  the  promissory  notes.  The  defendant  appeared,  but  did 
not  answer,  and  judgment  was  taken  by  default.  Subsequently  an 
action  was  brought  to  recover  the  principal  unpaid  on  these  two 
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notes  with  another  of  like  origin,  and  the  defendant  sought  to  inter- 
pose the  defense  of  usury,  but  the  court  held  he  was  estopped  by  the 
judgment.  In  Gates  v.  Preston,  41  N.  Y,  113,  it  was  held  that  a 
judgment  recovered  by  a  physician  ^or  medical  services  bars  an  action 
against  him  for  malpractice.  The  doctrine  of  these  cases  does  not 
rest  upon  an  actual  litigation  of  the  rights  of  the  parties,  but  the 
plaintiff,  by  bringing  his  action,  invites  the  issue,  offers  battle,  and, 
if  defendant  has  any  defense,  the  opportunity  is  given  him  to  present 
it.  He  has  his  day  in  court,  if  he  elects  to  avail  himself  of  the  privi- 
lege, and,  if  he  remains  silent,  then  he  cannot  be  heard  to  complain, 
with  the  judgment  against  him.  In  the  first  case  the  defendants  did 
answer,  interposing  precisely  the  averments  they  now  are  pressing. 
Whatever  facts  now  exist  had  ripened  and  were  in  force  when  the 
judgment  was  recovered.  The  defendants  elected  to  abandon  their 
defense,  and  permit  judgment  to  be  entered  against  them,  and,  within 
the  authorities  cited,  are  estopped  as  long  as  the  judgment  remains 
in  force.  The  counsel  for  defendants  urges  with  much  ingenuity 
that,  in  order  to  constitute  an  estoppel,  the  former  action  must  in- 
volve the  identical  issues  up  in  the  present  case;  citing  Carleton  v. 
Lombard,  Ayres  &  Co.,  149  N.  Y.  151,  43  N.  E.  422,  and  Cromwell  v. 
County  of  Sac,  94  U.  S.  351;  Gall  v.  Gall,  17  App.  Div.  312,  45  N.  Y. 
Supp.  248.  The  proposition  is  unquestionably  correct,  but  the  two 
cases  are  identical.  The  liability  to  plaintiff  arose  for  services  ren- 
dered and  materials  furnished.  As  evidences  of  that  claim,  the  de- 
fendants gave  to  plaintiff  a  number  of  promissory  notes.  One  was 
sued,  and  judgment  recovered.  Suppose  defendants  in  the  first  ac- 
tion bad  appeared  on  the  trial,  and  the  merits  of  the  action  as  averred 
in  their  counterclaim  had  been  tried,  resulting  in  a  judgment  for 
plaintiff,  could  they  have  interposed  a  like  defense,  and  retried  the 
merits  as  each  note  matured?  When  the  first  note  was  sued  by  the 
original  holder,  the  opportunity  for  defense  was  given,  and  the  judg- 
ment, whether  by  default  or  upon  a  trial,  established  the  amount 
unpaid  upon  that  note,  and  that  it  was  a  valid  and  subsisting  de- 
mand, not  susceptible  to  attack  by  defendants.  If,  as  each  note  be- 
comes due,  the  defendants  can  retry  the  issues,  upon  the  assumption 
that  the  causes  of  action  are  not  identical,  then  they  present  their 
proofs  to  each  part  of  the  same  demand  as  it  falls  due,  from  time  to 
time,  as  the  notes  are  given  for  that  demand.  The  notes  are  not 
identical  in  amounts  or  dates  of  maturity,  but  they  are  supported  by 
the  same  consideration,  they  represent  the  same  indebtedness,  and 
they  all  had  the  same  inception.  If,  by  the  agreement  of  the  parties, 
the  claim  of  plaintiff  remained  in  an  account  against  defendants,  and 
was  to  mature  in  installments,  could  the  defendant  litigate  each  part 
of  the  entire  claim  as  it  fell  due,  after  judgment  had  been  recovered 
on  the  installment  first  accruing  due?  They  might  be  of  different 
sums,  but  they  would  be  identical  in  that  they  are  part  of  the  same 
demand,  and  a  trial  and  adverse  judgment  on  one  installment  would 
estop  defendants  very  effectually,  and,  by  virtue  of  the  authorities 
cited,  the  judgment  is  equally  conclusive,  whether  by  default  or  after 
an  actual  trial     The  case  presents  no  different  aspect  because  the 
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demand  has  been  adjusted  by  the  giving  of  the  notes.     They  are  still 
part  of  the  same  claim. 

The  former  judgment  is  a  bar,  and  plaintiff  is  entitled  to  judgmeat 
in  this  action  for  the  amonnt  unpaid  on  the  notes,  with  costs. 


(22  Misc.  R«*.  5o.) 

BRISTOR  v.  KRETZ  et  al. 

fSupreme  Court,  Special  Term,  Kings  County.    December.  1897.) 

Stockholders — Liability  to  Employes  op  Cohporation — Attorkeys. 

Under  Laws  1892,  c.  688,  |  54,  making  stockholders  In  stock  corporations 
personally  liable  for  all  debts  due  "any  of  Its  laborers,  servants  or  em- 
ployes other  than  contractors,  for  services  performed  by  them  for  such 
corporation,"  a  pergonal  llablllly  Is  not  Imposed  for  the  professional  services 
of  an  attorney  at  law  employed,  at  a  salary,  to  do  such  work  ajs  the  cor- 
poration might  place  In  tUs  hands,  and  not  employed  to  the  exclusion  of 
other  clients,  nor  In  the  corporate  business. 

Action  by  George  B.  Bristor  against  Qeorge  H.  Kretz  and  others. 
On  demurrer  to  the  complaint.     Sustained. 

George  E.  Bristor  (Wm.  J.  Groo,  of  counsel),  for  plaintifF. 
Bichard  J.  Morrison,  for  defendants. 

HIBSCHBEBG,  J.  This  action  is  brought  under  the  provisions 
of  section  54  of  the  stock  corporation  law  (chapter  688,  Laws  1892). 
making  stockholders  of  every  stock  corporation  "personally  liable  for  all 
debts  due  and  owing  to  any  of  its  laborers,  servants  or  employ^! 
other  than  cMitractors,  for  services  performed  by  them  for  such  cor- 
poration." The  plaintiff  is  an  attorney  at  law,  and  the  services 
performed  by  him  were  professional  services  rendered  pursuant  to  a 
written  agreement  by  which  the  corporation  employed  him,  in  the 
language  of  the  complaint,  "to  do  and  perform  such  work  as  it  might 
place  in  his  hands,  as  an  attorney  and  counselor  at  law,  in  connrc- 
tion  with  the  business  of  the  said  company,  and  to  pay  him  therefor 
a  weekly  salary  of  ?50  per  week,  payable  on  each  and  every  Satur- 
day." The  defendants  are  stockholders  of  the  corporation,  and  the 
notice  required  to  charge  them  was  duly  served;  and  a  timely  judg 
ment  was  recovered  against  the  corporation,  execution  issued,  and 
returned  unsatisfied.  Is  the  plaintiff  within  the  protection  of  the 
statute?  Do  the  words  "employes  other  than  contractors"  include 
an  attorney  at  law  employed  to  perform  professional  services  at  a 
weekly  stipend?  Although  the  langtiage  of  this  act  is  broader  and 
more  comprehensive  than  that  of  other  kindred  acts  which  have  re- 
ceived judicial  construction,  I  am  of  the  opinion  that  it  is  not  suffi- 
ciently ample  to  embrace  the  case  presented  by  the  plaintiff.  Stat- 
utes imposing  upon  stockholders  a  personal  liability  for  the  corporate 
debts  have  always  been  strictly  construed  in  this  state,  and  such  ron- 
strnction  has  always  been  in  conformity  with  the  intent  of  the  stat- 
utes, without  extending  the  liability  beyond  their  literal  terms.  The 
object  of  the  statute  is  to  furnish  to  the  servants,  laborers,  and  all 
other  like  employees  of  corporations,  in  terms  broad  enough  to  cover 
every  employ^  of  the  corporation  as  such,  greater  security  for  the 
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payment  of  'their  stipulated  ealaries  and  agreed  compensation  than 
the  credit  of  the  corporation  alone  would  furnish.  The  words  "la- 
borers, seryants  and  employes"  are  used  in  their  cognate  sense,  and 
the  services  to  be  performed  must  be  assumed  to  be  services  per- 
formed in  the  business  of  the  corporation,  and  which  by  its  incorpora- 
tion it  was  authorized  to  carry  on.  The  classes  protected  are  such 
as  experience  shows  peculiarly  require  protection  in  the  collection 
of  wages  and  salaries,  which  are  generally  the  sole  means  of  subsist- 
«'nce  for  the  individuals  comprising  such  classes  and  their  families. 
There  is  no  evidence,  to  be  gathered  from  the  language  of  the  act,  of  a 
legislative  intent  to  go  beyond  the  distinctive  work  and  business  of 
the. corporation,  and  thereby  protect  attorneys  at  law  in  the  practice 
of  their  profession  from  loss  by  reason  of  the  insolvency  of  clients. 
The  relation  of  the  parties  is  not  that,  primarily,  of  master  and  serv- 
ant, but  that  of  attorney  and  client.  In  fulfilling  the  obligations  of 
that  relation,  the  attorney  does  not  act  as  an  employ^  engaged  in 
the  business  which  the  corporation  is  organized  to  carry  on,  but  as  an 
officer  of  the  court,  engaged  in  the  practice  of  an  independent  profes- 
sion ;  and  the  debt  arises  from  the  work  of  that  profession,  and  not 
from  services  rendered  in  the  direct  discharge  of  the  corporate  opera- 
tions. He  is  secured  not  only  by  greater  freedom  in  contracting 
for  favorable  terms  of  payment  than  the  general  servants,  laborers, 
and  employes  of  corporations  usually  enjoy,  but  he  has  a  lien  for  his 
Kervices  on  his  client's  papers,  and,  in  case  of  litigation,  upon  his  cli- 
ent's cause  of  action  or  counterclaim.  No  rule  of  statutory  construc- 
tion would  extend  the  provision  in  question  to  the  case  of  an  attorney 
employed  in  an  isolated  and  special  proceeding  in  behalf  of  the  cor- 
poration; and  as  the  nature  and  scope  of  the  employment  are,  in  their 
essence,  beyond  the  contemplation  of  the  provision,  the  liability  of 
the  stockholders  cannot  be  extended  by  an  agreement,  made  without 
their  knowledge  or  consent,  having  the  effect  of  placing  the  attorney 
upon  the  weekly  pay  roll.  The  construction  here  given  is  not  affected 
by  the  words  "other  than  contractors."  The  contractors  referred  to 
are  contractors  in  the  performing  of  work  and  furnishing  materials 
essential  to  the  creation  of  a  plant  suitable  for,  and  the  carrying  on 
of  the  operations  incident  to,  the  corporate  business  and  affairs.  If 
the  word  "contractors"  is  to  be  taken  in  its  broadest  and  most  com- 
prehensive sense,  then  it  would  seem  that  an  attorney  who  makes 
a  general  contract  or  engagement  to  transact  all  the  law  busine8» 
of  the  corporation  for  a  year  at  a  fixed  price  is  himself  a  contractor. 
It  seems  to  me,  however,  more  reasonable  to  regard  the  entire  ex 
pression  in  its  natural,  usual,  and  restricted  meaning,  thereby  em- 
bracing within  its  protection  only  those  whose  occupation  and  em- 
ployment are  in  the  immediate  service  of  the  corporation  as  the  result 
of  a  hiring,  and  excluding  those  engaged  in  the  business  of  contract- 
ors, or  in  any  other  business  alien  to  that  of  the  corporation,  and  who 
are  incidentally  employed  to  conduct  such  business  independently 
of  the  corporation,  although  for  its  benefit  In  construing  a  statute, 
effect  i«  given,  if  possible,  to  every  word  and  expression  used.  It  is 
assumed  that  the  words  "laborers"  and  "servants"  are  used  by  the 
lawmaker  advisedly,  and  are  not  surplusage.     "Laborers"  are  those 
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who  toil  in  a  menial  capacity;  "servants"  are  those  who  serve  man- 
ually, yet  include  a  class  above  the  mere  laborer;  and  "employ^" 
embraces  every  other  grade  of  similar  service  with  brain  and  hand. 
If,  however,  the  plaintiff's  contention  is  correct,  and  the  word  "em- 
ployes" is  to  be  regarded  as  the  correlative  of  "employers,"  the  words 
"laborers"  an'd  "servants"  would  be  meaningless.  In  that  sense, 
these  words  would  be  included  in  the  word  "employes,"  and  the  stat- 
ute would  be  construed  as  if  it  read,  "all  debts  due  and  owing  to  any 
of  its  employes  other  than  contractors."  The  association  and  collo- 
cation of  the  words  actually  used  would  thus  be  ignored,  and  a  difEer- 
ent  law  substituted  for  the  one  passed  by  the  legislature. 

In  People  v.  Remington,  45  Hun,  329,  it  was  held  that  under  a 
statute  giving  a  preference  to  employ^,  operatives,  and  laborers  of  a 
corporation,  an  attorney  employed  to  render  professional  services  for 
the  corporation  was  not  an  employ^,  within  the  meaning  of  the  stat- 
ute. This  case  was  aflBrmed  by  the  court  of  appeals  (109  N.  Y.  631. 
16  N.  E.  680),  on  the  opinion  of  the  general  term,  and  its  authority 
remains  unquestioned.  The  case  of  Gurney  v.  Bailway  Co.,  58  N.  Y. 
358,  is  not  in  conflict  with  the  views  herein  expressed.  In  that  caso 
the  question  decided  was  whether  the  language  of  an  order  appoint- 
ing a  receiver  and  directing  him  to  pay  debts  owing  to  the  laborers 
and  employes  of  the  corporation,  was  intended  to  include  a  claim 
for  professional  services.  Evidence  was  given  that  the  order  was  tht^ 
result  of  negotiation  and  compromise,  and  that  the  word  "employes" 
was  used  by  the  parties  drafting  the  order  with  a  distinct  view  of 
embracing  the  claim  for  professional  services  of  the  company's  attor- 
ney. The  court  distinguished  the  case  from  those  creating  a  statu- 
tory liability.  "There  is,"  said  Chief  Judge  Church,  referring  to  the 
latter  cases  (page  367),  "a  distinction  between  the  above  cases  and 
this,  in  the  rules  of  construction  which  should  be  applied.  In  those 
cases  there  was  a.  statute  liability  created  against  stockholders,  and 
such  statutes  are  always  strictly  construed.  Again,  the  courts  held 
that  it  was  the  policy  of  the  legislature  to  protect  those  only  who  are 
least  able  to  protect  themselves,  and  who  earn  their  living  by  man- 
ual labor  for  a  small  compensation,  and  not  by  professional  services, 
and  this  supposed  legislative  policy  exerted  a  controlling  influence 
upon  the  courts.  In  this  case  it  was  entirely  different.  There  was 
no  question  of  policy.  It  was  a  scramble  for  payment  of  debts 
against  a  defaulting  corporation,  and  the  terms  of  the  order  wer- 
fixed  by  negotiation  and  agreement  between  interested  parties."  I 
am  not  considering  the  case  which  would  be  presented  if  the  plaintiff 
were  exclusively  employed  in  the  service  of  the  corporation.  There 
is  no  claim  here  that  the  corporation  contracted  for  all  the  time  of 
the  plaintiff,  to  the  exclusion  of  other  clients.  The  plaintifPs.ofBce  is 
not  in  any  building  or  on  the  property  of  the  corporation,  nor  were 
his  services  rendered  within  the  corporate  domain.  The  case  is  one 
of  engagement  for  special  services,  differing  from  the  ordinary  em- 
ployment of  a  lawyer  only  in  that  a  definite  period  of  time  is  fixed, 
and  the  compensation  is  reduced  to  a  weekly  allowance.  The  de- 
murrer should  be  sustained,  with  costs. 

Demurrer  sustained,  with  costs. 
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MILLEB  et  aL  T.  MILLER  «t  aL 

(Supreme  Cionrt,  Special  Term,  Kings  County.    Februaiy  7,  1898.) 

L    WlT,I.S— CONSTRDCTION — MORTOAOBS — NaTDRB  OF  EsTATB. 

Where  a  husband  derlsea  to  his  wife  his  right  and  Interest  In  property 
which  Is  held  In  her  name,  but  which  was  purchased  with  money  earned 
by  both,  and  the  husband,  after  making  his  will,  buys  In  outstanding  mort- 
gages In  his  own  name,  such  devise  does  not  Include  the  Interest  secured 
by  the  mortgages,  as  they  are  personal  property  by  statute. 
Z.  Same— Paroi,  Evidence— When  Admissible. 

Oral  evidence  that  testator  acquired  mortgages  for  the  purpose  of  having 
the  land  go  to  his  widow  free  from  them,  and  that  he  thought  they  would 
be  extinguished  by  the  terms  of  the  devise  to  her,  Is  Incompetent  to  enlarge 
the  effect  of  a  devise  giving  her  his  right  and  Interest  In  such  land,  which 
Interest  he  had  acquired  by  part  payment  of  the  purchase  money,  and  on 
which  land  he  had  bought  in  the  outstanding  mortgages  in  his  own  name 
after  making  the  will, 
t.  Bdsbakd  akd  Wipb— Mortgages— Joint  Debtors. 

Where  bonds  and  mortgages  are  executed  by  husband  and  wife,  and  they 
are  afterwards  bought  In  by  the  husband,  such  mortgages.  In  the  hands  of 
his  executors,  are  a  lien  for  only  one-half  the  sum  secured  by  them. 

4.  WrLLS — Election  by  Widow — When  Necessary. 

A  mere  request  at  the  end  of  a  devise,  giving  the  widow  testator's  interest 
in  lands,  that  she  release  her  dower  interest  in  the  residuary  estate,  does 
not  put  the  widow  to  her  election  with  respect  to  dower,  as  this  can  be  done 
only  by  express  words  in  the  will  to  that  effect,  or  Inconsistency  between 
the  taking  of  dower  and  the  provisions  of  the  will. 

5.  Same— Equitable  Conversion— Power  of  Sale. 

A  clause  in  a  will,  conferring  a  discretionary  power  in  trost  for  the  pur- 
pose of  sale  and  distribution,  does  not  preclude  a  suit  for  partition  between 
Joint  devisees. 

Action  by  Lucy  Miller  and  others  against  William  J.  Miller  and 
others  for  the  construction  of  a  will  and  for  partition. 

Title  comes  through  the  will  of  James  P.  Miller,  of  whom  the  parties  are  the 
children  and  widow.  It  was  executed  September  18,  1884.  and  he  died  In  1895. 
The  third  clause  is  as  follows:  "As  my  wife,  Jane  G.  MlUer,  has  In  her  own 
name  real  estate  which  was  purchased  with  money  earned  by  her  and  myself 
tof^ether,  I  hereby  give,  devise,  and  bequeath  to  her  all  my  right  and  Interest 
therein,  and  request  her  to  release  her  right  of  dower  in  my  residuary  estate." 
At  the  time  the  said  will  was  executed  there  were  two  outstanding  mortgages 
on  the  real  estate  thus  devised,  to  secure  two  bonds  of  $2,500  each  executed 
by  the  said  widow  and  the  testator.  On  January  3,  1887,  the  testator  pur- 
chased the  said  bonds  and  mortgages,  and  they  were  assigned  to  him.  It  is 
now  claimed  In  behalf  of  the  widow  that  the  said  mortgages  are  included  in 
the  said  devise  to  her.  It  is  claimed  by  the  children  that  the  said  devise  was 
In  Ueu  of  her  dower,  and  put  her  to  her  election. 

Wilson  M.  Powell,  for  plaintiffs. 

William  H.  Willitts,  William  F.  Connell,  and  G.  B.  Van  Wart,  for 
defendants. 

GAYNOR,  J.  I  do  not  think  that  a  devise  like  this  one,  of  all  the 
"right  and  interest"  of  the  testator  in  real  property,  ever  included 
the  interest  secured  by  mortgages  on  real  property.  Whatever  doubt 
one  may  have  on  this  head  comes  from  a  lack  of  discrimination  in  re- 
spect of  the  former  double  nature  of  such  mortgages,  arising  from 
the  djfferent  effect  given  to  them  at  law  and  in  equity.     In  law  the 
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mortgage  was  held  to  convey  the  fee,  subject  only  to  being  defeated 
by  a  compliance  with  the  condition  on  the  exact  day  appointed.  The 
mortgagee  could  maintain  ejectment  to  get  possession  of  the  land; 
and  his  estate  therein  descended  to  his  heir,  or  was  embraced  within 
a  general  devise  of  realty.  But  the  court  of  chancery  would  not 
have  this,  and  regarded  a  mortgage  as  only  a  security  for  the  debt. 
It  regarded  the  debt  as  the  principal  thing,  and  the  mortgage  as  a 
mere  incident,  and  by  entertaining  a  bill  to  redeem  upon  payment 
of  the  debt,  even  after  default,  it  practically  nullified  the  rule  at 
law.  It  was  thus  of  no  practical  use  to  say  that  the  dry,  technical 
estate  of  the  mortgagee  descended  to  his  heir,  or  followed  his  gen- 
eral  devise  of  realty,  for  in  equity  both  the  debt  and  the  "mortgage 
were  held  to  go  as  personalty  to  the  personal  representative,  and  if 
the  heir  had  possession  of  the  land  he  was  held  to  have  it  as  trustee 
for  the  personal  representative;  and  the  rule  in  equity  was  the  one 
followed  by  the  ordinary.  Demarest  v.  Wynkoop,  3  Johns.  Ch.  145; 
Washb.  Real  Prop.  bk.  1,  star  pages  479,  511.  It  is  thus  seen  that 
the  rule  at  law  that  an  interest  acquired  by  a  mortgage  of  land  de- 
scended to  the  heir,  or  followed  a  general  devise  of  realty,  was  based 
upon  the  rule  that  such  a  mortgage  vested  the  fee  in  the  mortgagee, 
and  that  the  mortgage  was  not  personalty;  but  that  this  rule  was 
frustrated  in  its  application  by  the  relief  obtainable  under  the  con- 
trary rule  in  equity. 

But  all  this  nicety  was  made  obsolete  by  the  enactment  in  the  Re- 
vised Statutes  of  1829  (2  Rev.  St.  p.  312,  §  57),  that  no  action  of  eject- 
ment should  thereafter  be  brought  by  a  mortgagee  to  recover  pos- 
session of  the  mortgaged  land.  The  equity  rule  was  thereby  made 
the  rule  at  law,  for  it  could  no  longer  be  said  that  the  mortgagee  had 
even  a  technical  title  when  his  right  to  possession  was  taken  away. 
A  mortgage  upon  land  cannot  therefore  be  claimed  with  us  to  be  an 
interest  in  real  estate.  It  is  personalty  only.  Trimm  v.  Marsh,  54 
N.  Y.  599. 

Therefore,  if  the  general  rule  that  a  will  speaks  as  of  the  date  of 
the  testator's  death,  be  applied  here,  this  devise  does  not  include  the 
said  mortgages.  But  the  facts  and  the  language  used  seem  to  ex- 
clude the  application  of  such  rule.  The  testator  did  not  own  the 
mortgages  when  he  made  his  will,  but  acquired  them  several  years 
afterwards ;  and  moreover  he  expresses  in  the  clause  in  question  the 
restricted  intention  of  devising  to  his  wife  the  interest  he  supposed  he 
then  had  in  the  land,  by  reason  of  the  purchase  money  having  been 
in  part  his,  though  the  title  was  taken  in  her  name.  He  had  in 
mind  such  purchase  money  paid  by  him,  and  that  he  had  a  part  inter 
est  in  the  land  by  reason  thereof.  That  he  afterwards  acquired  the 
outstanding  mortgages  cannot  be  used  to  enlarge  such  intention. 
Rogers  v.  Rogers,  153  N.  Y.  343,  47  N.  E.  452.  The  oral  evidence 
taken  on  the  trial  to  show  that  the  testator  acquired  the  said  nnort- 
gages  for  the  purpose  of  having  the  land  go  to  his  widow  free  of  them, 
and  that  he  thought  they  would  be  extinguished  by  the  terms  of  the 
said  devise  to  her,  is  equally  incompetent  to  enlarge  the  effect  of  the 
words  of  such  devise.  But  the  bonds  which  the  said  mortgages  were 
made  to  secure  being  executed  by  both  the  testator  and  Sie  widow. 
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it  follows  that  the  said  mortgages  are  a  lien  in  the  hands  of  the  execu- 
tors for  only  one-half  of  the  sums  secured  thereby. 

The  request  at  the  end  of  the  said  devise  that  the  widow  release 
her  dower  in  the  residuary  estate,  did  not  put  the  widow  to  her  elec- 
tion in  respect  of  dower.  Similar  precatory  words  have  often  been 
held  to  be  mandatory  for  the  purpose  of  creating  trusts,  and  some- 
times in  the  cutting  down  of  the  meaning  of  the  general  words  of  be- 
(|uests  and  devises;  but  I  know  of  no  authority  for  applying  that  doc- 
trine to  the  construction  of  a  will  on  the  question  of  whether  it  puts 
the  widow  to  her  election.  On  the  contrary,  no  mere  request  can 
put  her  to  such  election.  She  can  be  put  to  it  only  by  express  words 
to  that  effect  in  the  will,  such  as  a  bequest  or  devise  in  lieu  of  dower, 
or  by  the  taking  of  dower  being  inconsistent  with  the  provisions  of 
the  will,  where  provision  is  made  therein  for  her,  so  that  the  scheme 
of  the  will  and  the  admeasurement  of  dower  cannot  both  be  carried 
cot.  It  must  appear  from  the  will  that  the  husband  did  not  intend 
that  his  wife  should  take  both  dower  and  the  provision  he  makes  for 
her  therein,  in  order  to  require  her  to  elect  which  she  shall  take. 
Closs  V.  Eldert,  16  Misc.  Kep.  104,  37  N.  Y.  Supp.  353. 

The  fourth  clause  of  the  will  does  not  effect  an  equitable  conversion 
of  the  land  into  personalty,  nor  create  a  trust,  but  only  confers  a 
discretionary  power  in  trust  for  the  purpose  of  sale  and  distribution, 
and  this  does  not  stand  in  the  wav  of  a  suit  for  partition.  Mellen  v. 
Banning,  72  Hun,  176,  25  N.  Y.  Supp.  542;  Palmer  v.  Marshall,  81 
Hun,  15.  no  N.  Y.  Supp.  567. 

Let  judgment  be  entered  accordingly. 


C25  .\pp.  DlT.  234.) 

CAPASSO  T.  WOOLFOLK  et  al. 

(Supreme  Court.  Appellate   Division,  First  Department.     January  21,  189S.) 

1,  Appeal— nKviKw—DisMiBSAi,  of  Complaint. 

In  considering  the  ruling  of  the  court  below  dismissing  a  complaint,  the 
appellate  court  must  accept  In  the  most  favorable  light  to  the  plaintiff  all 
the  evidence  bearing  upon  the  controverted  Issues  of  fact,  the  question  pre- 
sented being  whether  or  not,  so  viewing  the  testimony,  there  was  anything 
to  go  to  the  Jury. 

S.  DisMiesAii — Contradictory  Evidence. 

Where,  upon  a  trial,  the  evidence  for  the  respective  parties,  upon  a  crucial 
question  of  fact,  Is  contradictory,  thoueh  that  on  behalf  of  plaintiff  Is  vague 
and  general,  and  upon  the  attempt  of  plaintiff's  counsel  to  call  out  specific 
details  the  trial  Judge  Interprets  the  testimony  already  In  as  specific  and 
directed  to  the  exact  point  In  dispute,  and  announces  that  there  Is  no  use  In 
elaborating  it  further,  plaintiff's  counsel  is  thereby  Justified  in  pursuing  the 
Inquiry  no  further,  and  a  dismissal  of  the  complaint  cannot  be  sastalned 
on  the  ground  that  the  testimony  was  too  vague  to  raise  a  confiict. 

&  Ikjort  to  Sbkvant — Neoliqesce  or  Fellow  Servant. 

Where  an  order  to  a  servant  to  go  to  work  at  an  admittedly  dangerous 
place  Is  given  to  him  by  the  master  himself,  who  has  personally  taken 
charge  of  the  direction  of  his  servants,  the  servant  Is  Justified  in  believing 
that  the  master  had  personally  seen  to  it  that  all  the  precautions  had  been 
taken  and  protection  given  which  were  customary,  usual,  and  necessarj 
to  be  afforded  by  a  master  to  a  servant  in  doing  such  work,  and  the  master 
cannot  escape  liability  for  a  resulting  Injury  by  showing  that  the  absence 
of  dne  precaution  was  due  to  the  negligence  of  a  fellow  servant 
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Action  by  Arcangelo  Capasso  against  Edward  G.  Woolfolk  and 
Charles  Sillery.  Verdict  for  defendants.  Motion  for  new  trial  on 
exceptions  ordered  to  be  heard  in  the  first  instance  at  the  appellate 
division.     Exceptions  sustained. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 
PATTERSON,  and  O'BRIEN,  JJ. 

John  M.  Gardner,  for  appellant. 
Perry  D.  Trafford,  for  respondents. 

PATTERSON,  J,  This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  and  alleged  to  have  been  caused 
by  the  negligence  of  the  defendants.  On  the  trial  witnesses  were 
examined  on  behalf  of  both  the  plaintiff  and  the  defendants,  and,  at 
the  close  of  all  the  proofs,  the  complaint  was  dismissed,  but  for  what 
specific  reason  does  not  appear.  The  motion  was  made  on  various 
grounds,  namely:  That  no  negligence  was  proven  on  the  part  of 
the  defendants;  that  it  had  not  been  shown  that  the  plaintiff  was  free 
from  contributory  negligence;  that  the  accident  which  happaied  to 
the  plaintiff  was  caused  by  one  of  the  risks  of  the  employment  he 
had  assumed;  that,  if  there  were  negUgence  on  the  part  of  any  other 
than  the  plaintiff  himself,  it  was  the  negligence  of  one  of  his  fellow 
servants;  and  that  it  was  affirmatively  shown  that  there  was  no  negli- 
gence on  the  part  of  the  defendants.  A  request  was  made  by  the 
plaintiff  to  go  to  the  jury  upon  the  question  of  the  personal  supervision 
of  the  defendants,  upon  that  of  the  defendants'  negligence,  and  on 
that  of  the  absence  of  contributory  negligraice  on  the  part  of  the  plain- 
tiff, and  on  all  the  evidence  in  the  case.  Tbe  trial  judge  refused  to 
allow  the  case  to  go  to  the  jury,  to  which  the  plaintiff  excepted,  as  he 
did  also  to  the  granting  of  the  motion  to  dismiss  the  complaint.  Those 
exceptions  were  directed  to  be  heard,  in  the  first  instance,  before  the 
appellate  division. 

In  considering  the  ruling  of  the  court  below  dismissing  the  com- 
plaint, we  must  accept  in  the  most  favorable  light  to  the  plaintiff  all 
the  evidence  bearing  upon  the  controverted  issues  of  fact  (Rdiberg  v. 
Mayor,  etc.,  91  N.  Y.  137;  Galvin  v.  Mayor,  etc.,  112  N.  Y.  223,  19 
N.  E.  675;  Stuber  v.  McEntee,  142  N.  Y.  200,  36  N.  E.  878:  Pratt 
V.  Insurance  Co.,  130  N.  Y.  206,  29  N.  E.  117;  Weil  v.  Railroad  C!o., 
119  N.  Y.  152,  23  N.  E.  487),  and  the  question  involved  here  is  whether 
or  not,  so  viewing  the  testimony,  there  was  anything  to  go  to  the  juiy. 
Stating  the  case^  therefore,  in  its  most  favorable  aspect  to  the  plain- 
tiff, upon  the  proofs  the  following  facts  were  made  to  appear:  The 
defendants  were  contractors,  and  the  plaintiff  was  employed  by  them 
as  a  laborer.  They  were  engaged  in  making  a  cut  through  rock  for 
the  passage  of  trains  on  the  New  York,  New  Haven  &  Hartford  Rail- 
road. That  work  was  done  by  blasting.  The  blasts  were  made  dur- 
ing the  daytime  by  workmen  who  were  called  the  "day  gang."  The 
debris  or  fragments  of  rock  thrown  out  by  the  blasts  were  removed 
at  night  by  men  who  were  called  the  "night  gang."  On  the  after 
noon  of  the  29th  of  May,  1894,  a  blast  was  set  off  which  dislodged 
some  four  or  five  hundred  tons  of  rock,  which  was  left  to  be  removed 
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bj  the  night  gang.  It  was  shown  that  it  was  customary  and  wa« 
considered  necessaiy,  after  such  a  blast  was  had/  to  have  an  examina- 
tion made  at  the  place  of  the  explosion,  in  order  to  ascertain  whether 
it  would  be  safe  for  the  night  jiunj^  to  work  in  the  removal  of  the. 
d^ris.  It  appears  that  the  plaintiff,  being  one  of  the  night  gang, 
went  to  work  to  aid  in  the  removal  of  this  debris;  that  it  was  dark; 
that  he  was  working  by  lamplight;  and  that,  while  thus  engaged,  a 
lai-ge  piece  of  rock  fell  from  above  upon  him,  and  injured  him  so 
severely  that  his  foot  had  to  be  amputated.  The  negligence  attrib- 
uted to  the  defendants  is  that  no  inspection  or  examination  was  had 
after  the  explosion  to  ascertain  the  effect  of  that  explosion.  The 
claim  of  the  plaintiff  is  that  it  was  the  duty  of  the  defendants  to  pro- 
tect him  in  the  performance  of  his  work  as  one  of  the  night  gang;  that 
that  protection  was  to  be  afforded  by  an  inspection  of  the  result  of 
the  blast,  to  ascertain  whether  there  were  any  overhanging  or  loose 
fragments  of  rock  not  fully  dislodged  by  the  explosion,  and  which 
might  fall  upon  those  working  in  removing  the  refuse  of  the  blast. 
The  evidence  established  facts  which  showed  the  existence  of  the  duty 
referred  to.  The  work  of  the  removal  of  the  debris  was  dangerous. 
One  of  the  defendants'  witnesses  testified  to  the  necessity  of  making 
the  inspection  referred  to,  and  said  it  was  customary  to  do  it  every 
day,  and,  furthermore,  testified  that  he  himself  made  the  inspection 
when  the  blast  went  off,  and  his  evidence  tended  to  show  that  during 
that  inspection  he  examined  the  very  piece  of  rock  that  it  was  claimed 
fell  upon  and  injured  the  plaintiff.  'Hins  it  appears  that  the  plaintiff 
was  engaged  at  work  in  a  dangerous  place;  that  it  was  the  duty  of 
the  master  to  inspect  the  place  or  cause  it  to  be  inspected  by  a  c<Mn- 
petent  person;  and  that  such  inspection  was  a  customary  and  usual 
thing.  The  omission  to  make  the  inspection,  it  is  claimed,  would  be 
negligence.  It  appeared  by  the  testimony  of  one  of  the  witnesses  for 
the  plaintiff  that  no  inspection  was  made,  and  there  is  a  direct  issue 
upon  that  subject  arising  upon  the  evidence.  The  witness  last  re- 
ferred to  testified  as  follows: 

"Q.  Now,  after  the  blasting  occurred  or  went  off,  what  did  they  do,  If  any- 
thing, in  regard  to  the  examination  of  the  rocks,  before  sending  the  men  to 
work?  A.  The  contractors  never  did  anything;  they  never  sent  anylwdy 
around.  Q.  Now,  Just  describe  to  the  court  and  Jury  what  was  done  after  each 
blast  at  this  place.  The  Court:  He  may  say  what  was  done  after  this  blaat. 
Q.  Now.  describe  it  very  carefully.  The  Court:  As  I  understand  It,  he  says 
that  nothing  was  done.     Now,  what  Is  the  use  of  going  over  It?" 

It  is  true  that  it  may  be  said  that  the  testimony  of  this  witness  as 
reported,  so  far  as  the  particular  questions  and  answers  above  quoted 
are  concerned,  is  vague,  and  related  to  the  general  neglect  of  the  con- 
tractors to  make  any  examination  of  the  rocks  before  sending  night 
gangs  to  work.  But  that  is  not  the  proper  view  of  the  testimony. 
The  court  understood  the  witness  to  swear  that  no  examination  was 
made  after  the  particular  blast  the  subject  of  consideration  here.  The 
counsel  for  the  plaintiff  asked  the  witness  to  describe  very  carefully 
what  was  done,  and  the  court  proclaimed  that  the  witness  had  already 
answered  the  quoslion,  and  had  said  that  nothing  was  done.  Tliat, 
therefore,  was  the  condition  of  the  testimony  upon  that  particular  sub- 
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ject;  and  the  plaintiff's  counsel  was  justified  in  not  pursuing  the  in- 
quiry any  further,  after  the  deliberate  statement  of  the  court  that  the 
witness  had  testified  fully  on  the  subject.  We  should  take  that, 
declaration  of  that  court  as  staliug  the  condition  of  the  proof  on  that 
matter,  as  that  proof  was  before  the  jury  on  the  trial;  for  it  would 
be  unjust  to  deprive  the  plaintiff  of  the  benefit  of  that  testimony  after 
the  court  had  solemnly  declared  that  it  was  in  tlie  case  and  before  the 
jury.  Thus,  we  have,  upon  the  issue  of  npRligence,  conflicting  testi- 
mony as  to  what  was  done  or  omitted  in  the  way  of  inspection,  and 
the  court  should  not  have  taken  the  case  away  from  the  jury  on  the 
question  of  negligence,  unless  there  were  other  features  of  the  case 
which  required  the  granting  of  the  motion  for  a  nonsuit.  Contribu- 
tory negligence  was  not  shown  as  matter  of  law,  arising  from"  all  the 
facts  of  the  case.  The  court  would  not  have  been  justified  in  dis- 
missing the  complaint  on  that  ground.  But  it  is  urged  that,  even  if 
there  were  n^ligence  on  the  part  of  the  defendants,  it  was  the  negli- 
gence of  a  fellow  servant  That  question  is  not  a  decisive  one  on 
this  appeal.  The  plaintiff,  according  to  his  own  testimony,  was  di- 
rected to  go  to  work,  at  the  time  at  which  he  was  hurt,  by  Mr.  Sillery. 
one  of  the  defendants.  It  was  an  order  that  came,  therefore,  from 
the  master  himself,  and  the  servant  would  be  justified  in  believing  that 
when  he  was  ordered  by  the  master  to  g<}  to  work,  at  a  place  which 
concededly  involved  danger,  the  master  had  seen  to  it  that  all  the  pro- 
tection was  given  to  hun  which  was  customary  and  usual  and  neces- 
sary to  be  given  by  a  master  to  a  servant  in  doing  such  work,  and 
therefore,  when  the  master  himself  personally  directed  the  plaintiff  to 
go  to  work,  and  personally  took  in  cliarge  the  direction  of  his  serv- 
ants, that  then  he  himself  personally  had  seen  or  knew  that  the  ex- 
amination of  the  overhanging  rock  had  been  made.  The  case  is  there- 
fore unlike  CuUen  v.  Norton,  126  N.  Y.  1,  26  N.  E.  905,  and  Loughlin 
V.  State,  105  K  Y.  159,  11  N.  E.  371,  which  are  relied  upon  bj  the  re- 
spondents. The  negligence  of  fellow  servants  who  gave  directions  wa.<» 
the  test  in  those  cases.  In  Cullen  v.  Norton  the  foreman  was  a  fel- 
low servant.  Loughlin  v.  State  turns  upon  the  same  fact.  Here  the 
negligence  is  not  in  the  omission  of  the  foreman  of  the  work  to  inspect, 
but  it  is  in  the  employer  himself  setting  his  servant  to  work  at  tliis 
known  dangerous  place  without  satisfying  himself  or  knowing  that 
the  inspection  had  been  made.  Whether,  on  a  retrial  of  the  case. 
negligence  of  the  employer  may  be  shown,  is  a  matter  now  of  pare 
speculation;  but,  taking  the  case  in  its  most  favorable  aspect  to  the 
plaintiff,  as  we  are  bound  to  do,  we  must  assume  that  no  inspection 
was  had,  and  that  the  defendant  Sillery,  either  with  or  without  knowl- 
edge of  the  omission,  set  his  servant  to  work ;  and  it  was  his  duty  to 
know,  when  he  gave  the  order  to  the  plaintiff,  that  the  place  was  safe, 
so  far  as  it  could  be  made  safe  by  an  examination  which  was  to  pre- 
cede the  beginning  of  work  by  the  night  gang.  This  servant  took  only 
a  risk  such  as  was  incident  to  his  employment  after  the  master  had 
performed  the  duty  of  having  a  preliminary  inspection  made  of  the 
condition  of  the  rock  after  the  blast,  and  he  had  a  right  to  rely  upon 
the  master  having  discharged  that  duty. 
It  is  unnecessary  to  consider  the  question  as  to  whetho*  the  fore- 
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man  at  work  at  this  pit  is  to  be  regarded  in  the  light  of  a  fellow  serv- 
ant. If  the  plaintiff's  testimony  is  trne,  the  case  stands  upon  the 
negligence  of  the  master  himself.  It  was  he  who  ordered  the  plain- 
tiff upon  the  worlc,  and  when  lie  gave  that  order  he  took  the  responsi- 
bility connected  with  the  omission  to  do  that  particular  act  for  the 
safety  of  the  servant  which  the  servant  had  the  right  to  rely  upon  as 
having  been  done  before  he  was  put  to  work.  In  that  aspect  of  the 
case,  we  think  it  should  have  gone  to  the  jury  on  the  disputed  ques- 
tion of  fact  as  to  whether  or  not  the  preliminary  examination  of  the 
rock,  after  the  blast,  had  been  made. 

The  exceptions  should  be  sustained,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.     All  concur. 


iZi  Misc.  Bep.  73.) 

MIX8ELL  v.  NEW  YORK.  N.  H.  &  H.  K.  CO. 

(Sapreme  Court,  Trial  Term,  New  York  County.    December,  1897.) 

3.  IsjuRT  TO  Person  ok  Track— Contriboto by  Nsolioekcb— ElNOWLGDaB  or 
Danger. 

In  an  action  to  recover  for  the  death  of  plalntltTg  Intestate  while  crossing 
defendant's  four-track  railroad  at  a  place  not  provided  for  public  use, 
though  such  use  was  permitted,  and  at  about  the  time  for  the  incoming  of 
two  trains,  one  of  which  would  pass,  without  stoppinf;,  at  a  high  rate  of 
speed,  it  appeared  that  decedent  was  familiar  with  such  facts;  that  the 
train  by  which  he  was  struck  could  not  have  been  more  than  20  or  30  rods 
away  when  he  was  supposed  to  have  looked  in  its  direction;  that,  but  for 
smoke,  it  could  have  been  seen  for  nearly  a  mile  from  any  point  opposite 
bim;  and  that  his  failure  to  notice  such  train  was  evidently  due  to  the  fact 
that  it  was  hidden  by  the  smoke  of  the  other  train,  which  came  in  ahead 
on  another  track.  Beld  to  affirmatively  show  a  want  of  ordinary  prudence 
on  his  part. 

2.  Practice  on  Setting  Aside  Verdict— Dismissing  Complaint. 

Under  Code  Civ.  Proc.  §  1187,  as  amended  in  1895,  allowing  the  court 
to  submit  to  the  jury  special  questions  of  fact,  and  the  assessment  of  dam- 
ages, pending  a  motion  to  dismiss  the  complaint  or  to  direct  a  verdict,  the 
court,  on  setting  aside  the  verdict,  where  It  was  for  plaintiff,  may  also  dis- 
miss the  complaint. 

Action  by  Emily  Mixsell,  as  adminislTatrix,  etc.,  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Company,  in  which  there 
■was  a  verdict  for  plaintiff.  On  motion  to  set  aside  the  verdict,  and 
for  a  new  trial.  At  the  argument,  defendant  also  asked  that  the 
complaint  be  dismissed. 

Charles  Strauss,  for  plaintiff. 
Henry  W.  Taft,  for  defendant 

RUSSELL,  J.  The  plaintiff  recovered,  by  verdict  of  a  jury.  ?30,000 
for  the  negligent  killing  of  her  deceased  husband.  Dr.  MixscU.  The 
motion  to  set  aside  the  verdict,  (Usmiss  the  complaint,  or  award  a  new 
trial  brings  up  interesting  questions,  under  the  present  practice,  as 
to  the  effect  of  special  findings  by  a  jury  in  a  common-law  case,  con- 
sidered in  connection  with  the  evidence  as  applied  to  the  contributory 
negligence  of  the  deceased.     Those  special  findings  were  taken  under 
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the  amendment  of  1895,  allowing  the  court  to  submit  to  the  jury  such 
questions  of  fact,  and  the  assessment  of  damages,  pending  a  motion 
to  dismiss  the  complaint  or  to  direct  a  verdict.  Code  Civ.  Proc.  § 
1187. 

The  accident  occurred  at  the  town  of  Mamaroneck,  near  New  York 
City,  on  the  tracks  of  the  defendant,  and  was  caused  by  an  express 
train  coming  to  New  York,  running  at  the  rate  of  35  to  40  miles  an 
hour.  It  was  the  last  day  in  October,  189(5,  and  was  neither  bright 
nor  unusually  cloudy.  Dr.  Mixsell  was  hurrying  to  catch  the  accom- 
modation train  for  New  York,  scheduled  to  leave  at  10:31  a.  m.,  about 
which  time  the  express  train,  running  in  the  same  direction,  was  ac- 
customed to  pass  without  stopping.  The  accommodation  ran  on  the 
fourth  or  northerly  track,  and  the  express  on  the  third,  being  the  one 
next  to  the  track  for  the  accommodation  train.  The  main  station 
was  on  the  northerly  side,  with  only  a  waiting  room  on  the  other  side. 
One  street  from  tne  village  to  the  station  passed  under  the  tracks 
about  a  third  of  a  mile  from  the  station,  but  passengers  desiring  to 
take  the  trains  on  the  northerly  tracks  were  accustomed,  when  it  was 
more  convenient  to  do  so,  to  approach  the  railroad  tracks  by  a  path  by 
the  side  of  the  street  from  the  end  of  the  walk  up  to  the  raUroad  tracks, 
and  there  cross  the  four  tracks,  although  there  was  no  planking  for 
that  purpose,  and  the  track  beds  were  raised  and  filled  to  the  height 
of  eight  or  ten  inches  by  crushed  stone  or  gravel.  This  method  of 
crossing  had  been  permitted  by  the  railroad  company  without  objec- 
tion. Dr.  Mixsell  had  been  a  prominent  physician  at  Mamaroneck 
for  many  years,  and  was  Well  acquainted  with  the  situation  of  the 
tracks,  and  the  arrival  and  departure  of  the  trains;  the  schedule  of 
the  express  and  accommodation  trains  being  the  same  as  it  had  been 
for  a  long  time.  Evidently  intending  to  go  to  New  York,  he  stopped 
on  his  way  to  the  station  to  see  a  patient,  and  arrived  at  the  platform 
very  near  the  time  when  the  accommodation  train  pulled  in.  He 
passed  westerly  outside  of  the  track  and  the  railroad  fences,  which  for 
some  600  feet  prevented  a  direct  crossing  from  the  waiting  room  to 
the  station  to  the  place  where  he  could  clear  the  fences,  and  where  fre- 
quently passengers  had  been  accustomed  to  cross  the  tracks.  One 
witness  saw  him  stop  some  six  or  seven  feet  from  the  first  track, 
turn  his  face  in  each  direction,  and  then  proceed  to  cross  the  tracks. 
He  was  struck  by  the  express  train  on  the  third  track,  and  killed. 
There  was  no  obstruction  whatever  to  his  sight  of  this  express  train, 
unless  it  was  hidden  from  view  by  the  smoke  or  vapor  of  the  accom- 
modation train  on  the  north  track,  pulling  in  ahead  of  the  express. 
There  was  a  straight  view  of  about  a  mile  to  the  east,  so  that,  if"  the 
express  was  seen  by  the  deceased  at  such  a  distance,  he  had  ample 
time  to  cross  the  tracks  and  get  to  the  station,  and,  but  for  the  vapor, 
if  the  express  train  were  closer  by,  easy  power  of  sight  to  judge  of  the 
distance,  and  refrain  from  crossing  if  danger  was  apparent  There 
was  no  flagman  stationed  at  or  near  the  place  where  Dr.  Mixsell 
crossed,  and  proof  was  given  of  the  rate  of  speed  of  the  express  train, 
and  of  the  existence  of  vapor  and  smoke  proceeding  from  the  ai:com- 
modation  train,  and  also  negative  testimony  of  the  want  of  ringing  the 
bell  or  sounding  the  whistle  on  the  locomotive  of  the  express  train. 
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These  subjects  of  proof  were  understood  by  the  court  to  be  the 
grounds  of  negligence  urged  to  justify  a  jury  in  finding  that  the  de- 
fendant was  negligent,  and  that  such  negligence  caused  the  death  of 
Dr.  Alixsell.  The  proof  on  the  subject  of  the  want  of  ringing  the 
.bell,  and  of  the  running  of  the  express  train  in  the  smoke,  was  some- 
what intensified  by  the  evidence  given  on  behalf  of  the  defendant;  the 
testimony  indicating  that  the  express  train  ran  nearly  half  a  mile  in 
the  cover  of  the  smoke  and  vapor,  so  that,  as  the  engineer  testified,  he 
coald  see  only  eight  or  ten  feet  ahead  of  him.  I  think  the  evidence 
was  fully  suflScient  to  jusjify  the  jury  in  finding  the  defendant  guilty 
of  negligence  as  they  did  so  find.  But,  as  some  of  the  facts  provrai 
which  tended  to  show  the  negligence  of  the  defendant  also  bore  directly 
□pon  the  question  of  the  contributory  negligence  of  the  deceased,  the 
court  deemed  it  advisable  to  take  the  special  findings  of  the  jury  upon 
specific  questions  of  fact,  as  well  as  the  assessment  of  damages^  in 
order  that  a  final  disposition  of  the  case  might  be  made,  in  one  direc- 
tion or  the  other,  upon  the  suspended  motion  of  the  defendant  to  dis- 
miss the  complaint  or  direct  a  verdict  for  the  defendant.  The  object 
of  the  amendment  giving  this  power  to  the  court  was  evidently  to- 
avoid  the  necessity  of  new  trials,  and  allow  the  courts  at  nisi  prius, 
and  on  appeal,  to  direct  a  judgment  for  the  plaintiff  for  the  amount 
found  by  the  jury  to  be  the  damages,  or  for  the  defendant,  by  the  dis- 
missal of  the  complaint  or  the  direction  of  a  verdict  It  was  also 
deemed  a  proper  case  to  test  the  method  bv  which  the  jury  followed 
the  direction  of  the  court  to  analyze  the  leading  facts  upon  which  n^- 
ligence  of  the  defendant  or  the  deceased  might  be  predicated.  In 
every  charge  in  negligence  cases  the  jury  is  instructed  as  to  what  mat- 
ters may  be  facts  indicating  negligence  of  one  party  or  the  other,  and 
to  apply  the  evidence  to  the  solution  of  those  facts.  The  answers  to 
the  13  questions  submitted  in  this  case  indicate  how  the  jury  in  this 
particular  action  did  so  apply  the  evidence,  and  conclude  as  to  the  facts 
to  be  found  upon  the  testimony,  in  arriving  at  their  broader  finding 
of  negligence  of  the  defendant,  and  want  of  contributory  negligence 
of  the  deceased.  The  questions  and  answers  of  the  jury  are  as  fol- 
lows: 

"First.  Was  the  crossini^  used  by  the  deceased  a  dangerous  one?  A.  Yes. 
Second.  If  so,  was  it  so  known  to  the  deceased?  A.  No.  Third.  If  so,  was  It 
^^o  known  to  the  defendant?  A.  No.  Fourth.  Was  a  warning  given  by  the 
ringing  of  the  bell  on  the  locomotive  of  the  express  train?  A.  No.  Fifth. 
Could  the  deceased  have  heard  the  ringing  of  the  bell  on  such  locomotive?  A. 
Tes.  •  Sixth.  Did  the  smoke  obscure  the  view  of  the  deceased  of  the  approach 
of  the  express  train?  A.  No.  Seventh.  Was  the  express  train  running  at  a 
dangerons  rate  of  speed?  A.  Yes.  Eighth.  Did  the  deceased  know  that  this 
express  train  was  accustomed  to  run  at  a  fast  rate  of  speed?  A.  Yes.  Ninth. 
Did  the  engineer  have  the  right  to  suppose,  from  the  facts  of  the  situation,  that 
no  person  knowing  the  probable  passage  of  the  express  train  would  cross  the 
tracks?  A.  No.  Tenth.  Did  the  deceased  look  and  listen  at  the  right  time 
to  ascertain  if  the  express  train  was  coming?  A.  Yes.  Eleventh.  Was  the 
defendant  guilty  of  negligence  causing  the  death  of  deceased?  A.  Yes. 
Twelfth.  W^as  the  deceased  guilty  of  any  negligence  which  contributed  to  the 
accident?  A.  No.  Thirteenth.  How  much  Is  a  fair  and  just  compensation  for 
the  pecuniary  Injuries  resulting  from  the  death  of  Dr.  Mixsell  to  the  widow  and . 
next  of  kin,— how  much  do  you  assess  such  damages?  A.  Thirty  thousand  dol- 
lars." 
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The  court  thereupon  denied  the  motion  to  dismiss  the  complaint  and 
to  direct  a  verdict  for  the  defendant,  giving  the  defendant  an  excep- 
tion. In  order  that  the  jury  might  be  discharged,  and  to  give  coun- 
sel a  better  opportunity  to  pr<  s;  at  the  legal  questions  (the  motion 
to  set  aside  the  verdict  and  for  a  new  trial  being  made  in  due  time), 
the  coxut  directed  the  entiy  of  the  general  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  ^0,000  upon  the  findings  of  the  jury.  The  coun- 
sel for  the  defendant  moved  to  set  aside  the  verdict  and  for  a  new  trial ; 
moving  as  to  each  specific  finding,  as  well  as  to  the  general  verdict.  At 
the  opening  of  the  subsequent  argument  the  counsel  for  the  defend- 
ant, in  addition  to  bis  former  motion,  asked,  also,  that  the  complaint 
be  dismissed. 

In  the  view  taken  by  this  court.  It  is  unnecessary  to  consider  the 
question  of  the  negligence  of  the  defendant.  Assuming  that  there 
was  sufiBcient  evidence  upon  which  the  jury  could  find  in  favor  of  the 
plaintiff  on  that  question,  the  weight  of  such  finding  bears  all  the 
more  strongly  upon  the  question  of  contributory  negligence.  The  de- 
ceased was  fully  aware  that  he  was  approaching  a  place  of  danger; 
for,  independent  of  his  prior  knowledge  of  the  situation  and  the  trains, 
the  four-track  railroad  which  he  was  intendins;  to  cross  was  itself  a 
warning.  Elliott  v.  Railway  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85. 
Added  to  the  visible  danger  was  that  known  to  the  deceased  from  the 
incoming  of  two  trains  about  the  time  he  was  to  be  on  the  track,  one 
of  which  would  stop  at  the  station,  and  the  other  would  fly  by  at  a  fast 
rate  of  speed.  The  jury  has  so  found  in  answer  to  the  eighth  question 
of  fact  presented  to  them.  Assuming  that  be  faced  each  way  in  his 
gaze  before  he  entered  upon  the  track  at  all,  the  duty  of  usdng  the  eyes 
was  not  limited  to  that  moment  of  time.  He  had  34  feet  to  pass  be- 
fore he  came  upon  the  express  track,  knowing  that  the  moment  was 
about  the  time,  within  60  seconds  either  way,  when  that  express  train 
was  likely  to  go  by.  If  there  was  no  vapor  or  smoke  at  the  time  he 
looked,  he  could  see  the  express  train  at  any  point  from  that  opposite 
him  to  nearly  a  mile  away.  If  there  was  no  smoke  or  vapor,  and  he 
looked  in  the  direction  from  which  the  express  train  would  come,  he 
certainly  saw  it;  and,  if  he  did  see  it,  no  notice  of  its  approach  was 
necessary.  It  might  also  be  said  that  no  notice  or  warning  of  its  ap- 
proach would  be  necessary  to  one  who  knew  that  it  was  due  at  about 
that  time,  if,  by  the  use  of  sight,  the  train  could  be  seen.  From  the 
fact  of  collision,  it  is  indisputable  that  the  train,  could  have  been  only 
20  or  30  rods  away  when  he  is  supposed  to  have  looked,  if  he  proceed- 
ed directly  across  the  track;  for,  at  the  srait  of  walking,  the  titae  he 
took  to  go  some  34  feet  would  have  enabled  the  express  train  to  nass 
over  the  tracks  8  to  12  times  as  far.  The  collision  being  a  certain 
fact,  it  is  equally  as  certain  that  the  train  could  not  have  been  other 
than  within  easy  eyesight  at  the  time  he  is  supposed  to  have  looked. 
If  he  took  the  situation  in,  seeing  the  train,  and  supposed  that  he  could 
pass  over  before  it  reached  him,  he  was  taking  upon  himself  the 
chances,  and  a  risk  not  within  ordinary  prudence.  With  do  obstruc- 
tion to  his  eyesight,  the  fact  of  his  sight  of  the  train  is  certain,  if  he 
looked  in  that  direction;  and  the  fact  is  also  equally  certain  that  he  de- 
termined to  cross  ahead  of  it  while  it  was  coming,  as  he  knew,  accord- 
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ing  to  the  finding  of  the  jury  and  the  CTidence,  at  a  fast  rate  of  speed. 
The  only  ther  solution,  from  the  facts,  possible,  and  one  which  is 
preferable,  becaose  it  is  the  more  probable,  notwithstanding  the  finding 
of  tht'  jury,  and  because  it  was  perhaps  conclusively  established  by  the 
evidence,  is  that  the  express  train  was  hidden  by  the  smoke  and  vapor 
of  the  accommodation  train  nulling  in  ahead.  This  circumstance,  un- 
doubtedly, was  the  cause  of  the  want  of  notice  by  the  deceased  of  the 
approaching  train.  He  either  thought  the  express  ti-ain  had  gone  by, 
or  had  not  yet  come, — not  seeing  it, — while  in  fact  it  was  not  many 
rods  away,  obscured  by  the  vapor  and  smoke.  Assuming  the  deceased 
to  have  possessed  the  ordinary  instincts  of  care  for  his  own  life,  it  is 
evident  that  the  concealment  of  the  express  train  by  this  smoke  and 
vapor  led  to  the  act  of  deceased  which  occasioned  his  death.  The 
presence  of  that  smoke  and  vapor,  therefore,  was  known  to  him.  It 
was  evident.  It  was  also  known  to  the  deceased  that  it  covered  the 
very  track  upon  which  that  express  train,  which  he  knew  was  to  pasB 
at  about  that  period  of  time  at  a  fast  rate  of  speed,  would  bring  to 
him  a  possible  source  of  great  danger.  What,  then,  was  his  dutj? 
If  the  track  had  been  clear,  and  he  had  shut  his  eyes  as  he  walked  over 
it,  beyond  doubt  his  voluntary  deprivation  of  the  power  of  sight  would 
have  been  contributory  negligence.  Does  not  his  voluntary  act  in 
stepping  upon  the  track,  jit  a  time  when  his  power  of  sight  was  prac- 
tically useless,  subject  him  to  the  sjime  charge?  It  was  a  trifling  mat- 
ter for  him  to  have  remained  off  the  tracks  altogether,  or  even  to  have 
not  passed  beyond  the  second  track  until  he  was  sure  that  the  express 
train  had  passed,  knowing  that  he  could  not  see  that  train  on  account 
of  the  cause  which  ncjcossarily  hid  it.  It  was  a  very  serious  danger 
to  voluntarily  encounter  in  stepping  upon  the  track  without  the  power 
of  sight,  and  with  the  knowledge  of  the  probable  risk.  I  think  it 
quite  clear  that  all  of  the  inferences  in  the  case  not  only  show  that  the 
plaintiff  has  not  given  sufiicient  evidence  tending  to  prove  that  the  de- 
ceased was  not  guilty  of  contributory  negligence,  but  that  it  is  affirm- 
atively shown  that  Dr.  Mixsell,  in  pasdng  upon  the  ]ioint  of  known 
danger,  acted  without  ordinary  prudence,  under  the  flrcumstances  of 
this  case.  Vahue  v.  Railroad  Co.,  18  App.  Div.  452,  46  N.  Y.  Supp. 
359;  Lortz  v.  Railroad  Co.,  83  Hun,  271,  31  N.  Y.  Supp.  1033;  Foran 
V.  Railroad  Co.,  G4  Hun,  510,  19  N.  Y.  Supp.  417;  Whalen  v.  Kail 
road  Co.  (Sup.)  15  N.  Y.  Supp.  941.  Some  of  these  cases  refer  to  the 
decision  of  the  court  of  appeals  in  the  case  of  McNamara  v.  Railroad 
Co..  136  N.  Y.  650,  32  N.  E.  765.  In  that  case,  undoubtedly,  the  jury 
mi^ht  have  found  from  the  evidence  that  a  curve  in  the  line  of  the 
road  prevented  the  deceased  from  seeing  the  approach  of  the  locomo- 
tive, and  that  the  smoke  was  not  the  primary  cause.  The  present 
«-ase  is  all  the  stronger  on  account  of  the  knowledge  of  the  deceased 
rhat  there  was  no  flagman  to  warn  people  of  an  approaching  train; 
that  the  place  where  he  crossed  was  only  a  porrnissible  crossing,  and 
not  one  provided  for  public  use  by  the  railroad;  and  that  the  mo- 
mentary danger  was  then  greater  than  at  other  periods  of  the  day. 
The  verdict  in  this  case  must  therefore  be  set  aside,  and  not  only  the 
general  verdict,  but  the  findings  of  fact  that  the  crossing  was  not 
known  to  the  deceased  to  be  a  dangerous  crossing,  that  the  smoke  did 
40  N.Y.S.— 27 
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not  obscure  the  view  by  the  deceased  of  the  approach  of  the  express 
train,  that  the  deceased  looked  and  listened  at  the  right  time  to  a8ce^ 
tain  if  the  express  train  was  coming,  and  that  the  deceased  was  not 
guilty  of  negligence  which  contributed  to  the  accident 

The  further  question  arises  in  the  case  as  to  the  order  to  be  entered 
upon  setting  aside  such  verdict.  The  ordinary  rule  is  that  a  new  trial 
should  be  granted.  This  kind  of  an  order,  however,  would  not  accom- 
plish the  purposes  intended  by  the  practice  adopted  under  the  Code  of 
Civil  Procedure  in  this  case.  That  purpose  is  to  give  final  judgment 
for  the  plaintiflf  or  the  defendant  upon  the  findings  and  the  evidence. 
The  motion  to  dismiss  the  complaint  has  been  once  denied,  but  it  may 
be  reasonably  held  that,  with  the  verdict  set  aside,  the  court  has  power 
to  reconsider  such  a  motion  to  dismiss,  and  give  judgment  accordingly, 
or  to  set  aside  the  verdict  on  account  of  such  erroneous  ruling.  Code 
Civ.  Proc.  §  999.  If  the  evidence,  and  those  findings  of  the  jury  which 
are  sustained  by  the  evidence,  show  that  judgment  should  be  given  for 
a  dismissal  of  the  complaint,  why  may  not  that  be  accomplished,  with- 
in the  spirit  of  our  Code  of  Civil  Procedure,  enlarging  the  scope  of  the 
power  of  the  court  to  direct  a  judgment  after  a  verdict  as  it  existed 
under  the  common-law  practice?  Under  the  old  practice  a  judgment 
non  obstante  veredicto  might  be  rendered  where  the  plea  confessed  and 
avoided  the  cause  of  action,  but  it  was  held  that  the  matter  in  avoid- 
ance was  insufficient.  Freem.  Judgm.  §  7.  This  practice  of  taking 
a  verdict  under  the  provisions  of  section  1187,  as  they  now  stand,  was 
followed  by  Mr.  Justice  Dugro  in  the  case  of  Caspers  v.  Railroad  Co. 
After  the  submission  of  specific  questions  of  fact  and  the  amount  of 
damages  to  the  jury,  and  their  verdict  thereon  in  favor  of  the  plaintiff, 
the  court  set  aside  the  verdict  and  dismissed  the  complaint.  This 
decision  was  affirmed  by  the  appellate  division,  First  department, 
with  an  opinion  commending  the  practice  adopted  in  that  case.  (Sap.) 
47  N.  Y.  Supp.  961;  (App.  Div.  1st  Dept.;  MSS)  48  N.  Y.  Supp.  352.  In 
another  case  (Guilfoyle  v.  Seemans),  Mr.  Justice  Dugro,  recently, 
upon  such  a  submission  to  the  jury  of  soecial  findings,  and  for  the 
amount  of  damages,  took  the  verdict,  allowed  it  to  be  entered,  and 
then  set  it  aside  and  dismissed  the  complaint.  From  time  immemo- 
rial, courts  have  had  the  power  to  set  aside  the  verdict  of  juries  and 
render  judgment,  or  grant  a  venire  de  novo,  and  no  special  statutory 
authority  was  necessary  for  that  purpose.  To  save,  however,  the 
formality  and  unnecessary  labor  and  delay  of  making  a  bill  of  excep- 
tions, or  a  case,  where  a  motion  to  set  aside  the  verdict  or  to  grant  a 
new  trial  was  made  before  the  judge  who  presided  at  the  trial,  and 
who  knew,  therefore,  all  of  the  questions  arising  in  the  case,  statutory 
authoiily  was  given  in  this  state,  which  is  now  condensed  in  section 
999  of  the  Code  of  Civil  Procedure,  to  allow  the  motion  to  be  made 
upon  the  minutes  of  the  judge  presiding  at  the  trial.  That  section 
is  no  impairment  of  the  power  previously  existing,  but  gives  additional 
authority,  witliout  the  necessity  of  a  bill  of  e.xceptions  or  a  case.  By 
that  section  the  judge  may  entertain  the  motion  to  set  aside  the  ver 
diet  or  a  direction  dismissing  the  complaint,  and  may  grant  a  new 
trial  upon  the  exceptions  in  case  the  verdict  is  excessive  or  insufficient 
in  damages,  or  contrary  to  the  evidence  or  to  the  law.     The  section 
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reo^nizes  that,  when  a  judge  may  entertain  a  motion,  he  may  neces- 
sarily, as  a  resalt  of  such  a  consideration,  direct  that  the  verdict  or 
the  direction  dismissing  the  complaint  be  set  aside.  Under  this  sec- 
tion of  the  Code,  it  is  manifestly  improper  to  terminate  the  right  of  the 
plain  tiil  to  a  fair  trial  upon  his  claim  where  the  verdict  is  set  aside 
for  any  cause  other  than  that  the  proof  made  in  the  case  shows  he  is 
not  entitled  to  recover.  The  plaintiff  should  be  entitled  to  a  new 
trial,  even  if  the  verdict  be  set  aside,  if  the  decision  be  that  some  error 
has  been  committed  to  the  prejudice  of  the  defendant,  short  of  the 
error  in  denying  a  motion  to  dismiss  the  complaint,  or  to  direct  a 
verdict  upon  the  merits.  Where  the  plaintiff  has,  however,  had  a 
full  opportimity  to  prove  his  case,  and  the  judgment  of  the  court  upon 
the  facts  proven  is  that  he  is  not  entitled  to  recover  because  of  lack  of 
merits,  I  know  of  no  reason  which  should  give  him  a  new  trial,  when, 
if  the  court  had  ruled  rightly  on  the  motion  to  dismiss  the  complaint  or 
direct  a  verdict  before  the  jury  had  passed  upon  the  case,  the  result 
would  have  been  final,  and  no  new  trial  would  have  been  awarded.  It 
is  hardly  fair  to  punish  the  defendant,  and  give  the  plaintiff  favor,  be- 
cause the  court  erred  in  not  originally  sustaining  the  position  taken  by 
the  defendant.  It  would  therefore  seem  not  only  within  the  theory 
of  section  1187  of  the  Code  of  Civil  Procedure,  but  also  a  just  and 
proper  practice,  where  the  whole  case,  upon  the  evidence  and  the 
findings  of  the  jury,  demonstrates  that  the  defendant  should  succeed, 
in  placing  the  judgment  of  the  court  in  the  form  of  awarding  judg- 
ment in  favor  of  the  defendant,  instead  of  granting  a  new  trial,  so  that, 
if  the  judgment  of  the  trial  court  is  correct  upon  the  merits,  that  judg- 
ment may  be  undisturbed,  and  if,  on  the  contrary,  the  appellate  courts 
differ  with  the  trial  court  upon  the  main  question,  those  courts  upon 
appeal  may  award  final  judgment  in  favor  of  the  plaintiff  upon  the 
verdict  given.  In  the  case  of  Riggs  v.  Palmer,  115  N,  Y.  506,  22  N.  E. 
188,  where  the  court  of  appeals  had  the  distinction  of  first  announcing 
the  principle  that  a  murderer  cannot  take  from  his  murdered  victim 
the  property  which  was  the  object  of  his  crime,  the  practice  of  termi- 
nating a  litigation,  where  the  question  involved  the  legal  conclusion 
drawn  from  the  facts  as  proven,  is  strikingly  exemplified.  The  action 
was  an  equitable  one,  brought  by  the  daughters  of  the  murdered  man 
to  enjoin  and  prevent  the  murderer  from  possessing  and  squandering 
the  property  he  claimed  to  inherit  tlirough  his  crime;  and  the  trial 
court  dismissed  the  complaint,  though  finding  the  facts  in  favor  of  the 
plaintiffs,  upon  the  ground  that  the  statute  gave  the  property  to  the 
murderer,  despite  his  crime.  The  judgment  of  the  trial  court  was 
aflSrmed  by  the  general  term,  and  an  appeal  was  taken  to  the  court 
of  appeals  by  the  plaintiffs.  That  court,  in  deciding  the  principle 
stated,  reached  the  conclusion  that  the  relief  asked  for  by  the  plaintiffs 
should  be  granted,  and  awarded  specific  and  full  equitable  relief  as 
directed  bv  the  court  in  its  opinion.  See  page  514,  115  N.  Y.,  and 
page  191,  22  N.  E. 

Believing  that  plaintiff,  who  shows  no  right  upon  a  full  and  fair 
trial  to  a  recovery,  should  not  have  a  new  trial  because  the  complaint 
was  not  dismissed  when  it  ought  to  have  been  dismissed,  or  a  direction 
for  a  verdict  given  when  it  ought  to  have  been  given  in  favor  of  the 
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defendant,  in  passing  upon  the  relief  to  be  granted  in  this  case  I  deem 
it  proper  to  set  aside  the  verdict  as  indicated,  and  also  to  dismiss  the 
complaint,  with  costs.     Ordered  accordingly. 


(irj  Misc.  Rep.  59.) 

BROWN  et  al.  ▼.  DBNNISON. 

(Supreme  C!ourt,  Special  Term,  Kings  County.     December,  1897.) 

L  PARTNBK8IIIP— Dissolution— CoNBTRucTioir  ok  Akticms— Balks. 

Where  one  partner,  under  the  articles,  has  the  right  and  agrees  to  buy 
out  the  others,  and  takes  possession  of  the  property,  and  the  partners  ajrree 
on  the  respective  sums  due  them,  but  on  the  expiration  of  the  preseribeil 
time  within  which  the  money  Is  to  be  paid,  and  on  tender  of  the  bill  of  sale, 
such  partner  refuses  to  pay  the  money  as  agreed,  the  sale  is  not  con- 
summated, as  the  articles  contemplate  that  such  sale  shall  be  for  cash,  and 
title  does  not  pass  by  an  election  to  purchase  without  performance  or  Ite 
equivalent  In  readiness  and  offer  to  perform. 

8,  Sawe — Waiver  op  Rights. 

Where  one  partner  agrees  to  buy  out  the  other  partners,  as  permitted  by 
the  articles,  and  is  given  possession,  and  then  transfers  the  projierty  to 
another  firm  within  the  time  prescribed  by  the  articles  for  paying  the  money 
and  giving  the  bill  of  sale,  though  such  transfer  was  made  with  the  consent 
of  the  other  partners,  they  did  not  waive  the  provision  of  the  articles  that 
payment  of  the  price  by  the  buying  partner  should  be  a  prerequisite  of  the 
sale  to  him. 

Action  by  Hersey  Brown  and  another  against  Charles  M.  Dennison 
for  an  accounting  and  the  appointment  of  a  receiver.  Interlocntory 
judgment  for  plaintitfs. 

J.  Orlando  Harrison,  for  plaintiffs. 
Atwater  &  Cruikshank,  for  defendant. 

HIRSCHBERG,  J.  The  parties  were  co-partners  until  January 
31,  1897,  under  the  firm  name  of  Dennison  &  Brown.  Their  partner- 
ship agreement  provided  that,  at  the  close  of  the  co-partnership,  the  de 
fendant  should  take  immediate  possession  of  all  of  the  assets,  and 
should  wind  up  the  business  and  settle  the  affairs  of  the  co-partnership, 
as  provided  for  in  articles  i;i  and  14  of  said  agreement  Article  13 
related  to  the  manner  in  which  the  affairs  of  the  firm  should  be  wound 
up  in  case  the  defendant  availed  himself  of  the  privilege  of  purchasing 
his  partners'  interests  as  conferred  by  article  11.  This,  in  effect, 
provided  that,  if  the  defendant  desired  to  purchase  such  interests,  he 
should  notify  his  partners  of  such  intention  10  days  before  the  termina- 
tion of  the  co-partnership;  that  he  should  pay  to  the  plaintiff  Brown  the 
sum  shown  by  the  books  to  be  due  him,  together  with  $1,200  for  his 
good  will  in  the  business,  and  to  the  plaintiff  Lent  the  sum  shown  by 
the  books  to  be  due  him,  together  with  |1  for  his  good  will  in  the  busi- 
ness ;  and  that  on  the  receipt  of  the  moneys  above  specified,  or  a  tender 
thereof,  the  plaintiffs  should  give  to  the  defendant  a  bill  of  sale  of  their 
entire  respective  interests  and  good  will  in  the  partnership  and  business. 
Article  13  provided  that,  if  the  defendant  decided  to  avail  himself  of  the 
option  or  privilege  so  conferred  by  article  11,  he  should  pay  to  tl>e  plain- 
tiffs the  amount  which  should  be  due  them  within  60  days  after  taking 
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possession  of  the  property.  Article  14  provided,  in  case  the  said  de- 
fendant should  not  tate  advantage  of  the  option  or  privilege  granted, 
that  then  the  debts  of  the  Ann  should  be  paid,  the  assets  converted  into 
cash  as  soon  as  practicable,  without  serious  sacrifice,  and  the  net  prop- 
erty of  the  firm  distributed  among  the  parties  according  to  their  rights 
and  interests  as  fixed  by  the  agreement.  On  the  2l8t  of  January,  1897, 
the  defendant  gave  the  plaintiffs  due  notice  that  he  availed  himself  of 
the  option  to  purchase;  and,  on  the  31st  of  January,  he  took  possession 
of  the  firm  property.  The  parties  thereupon  adjusted,  and  agreed 
upon,  the  sums  due  the  plaintiffs,  respectively,  as  follows:  There  was 
found  to  be  due  the  plaintiff  Brown  the  sum  of  fl3,554.02,  and 
to-  be  due  to  the  firm  from  the  plaintiff  Lent  the  sum  of  1821.11. 
The  plaintiff  Brown,  however,  agreed  that  Lent's  indebtedness  should 
be  charged  against  the  amount  due  to  him,  thereby  reducing  the  sum  to 
112,732.91,  and  making,  with  the  $1,200  for  the  good  will,  the  sum  of 
113,932.91  as  the  purchase  price  of  the  property  and  good  will  required 
to  be  paid  by  the  defendant  under  the  terms  of  the  option.  The  de- 
fendant never  paid  any  part  of  this  sum.  On  the  1st  day  of  February, 
1897,  he  transferred  all  the  property  of  the  firm  to  a  new  co-partnership 
formed  1^  him  and  his  sons,  under  the  firm  name  of  Dennison  &  Sons ; 
and  when,  at  the  expiration  of  the  60  days,  the  plaintiffs  tendered  him 
the  bill  of  sale,  and  demanded  payment  of  the  money,  he  refused  to  pay 
the  agreed  price  or  any  part  of  it.  The  plaintiffs  thereupon  notified 
the  defendant  that  they  rescinded  the  agreement  to  sell  at  the  price 
stated,  and  would  enforce  their  legal  rights  as  partners  in  the  firm. 
This  action  is  accordingly  brought  for  an  accounting  and  the  appoint- 
ment of  a  receiver. 

The  defendant,  in  his  answer,  substantially  admits  all  the  allegations 
herein  recited,  but  sets  up  a  counterclaim  or  offset  in  the  sum  of  ?20,000. 
and  asks  judgment  for  a  balance  of  ?G,000.  The  counterclaim  or  offset 
is  based  on  the  assertion  that  the  plaintiffs,  for  months  prior  to  the  close 
of  their  co-partnership  term,  were  unlawfully  undermining  its  business, 
procurii^  patronage  in  its  line  for  rival  concerns,  and  especially  for  a 
firm  of  which  they  had  then  agreed  to  become  members,  violating  the 
terms  of  the  co-partnership  agreement  by  not  devoting  their  whole  time 
and  best  endeavors  to  the  firm's  interests,  and  thereby,  and  in  other 
kindred  ways,  impairing  the  value  of  the  good  will  of  the  business,  to 
the  defendant's  damage  in  the  sum  named.  On  the  trial  the  plaintiff.s 
moved  for  an  interlocutory  judgment  upon  the  pleadings,  and  it  was 
conceded  that  the  facts  as  stated  in  the  pleadings  furnished  all  the  in-' 
formation  in  the  possession  of  the  parties  and  essential  to  the  ultimate 
decision  of  the  case. 

Tlie  plaintiffs  are  entitled  to  the  relief  sought.  The  claim  of  the 
dtfenibnt  is  that  the  sale  to  him  was  consummated;  that  the  title  to  the 
property  passed  to  him,  leaving  him  liable  for  the  purchase  price  to  Iw 
recovered  in  an  action  at  law,  in  which  his  counterclaim  may  be  inter- 
posed and  litigated.  Undoubtedly,  the  defendant  had  under  the  co- 
partnership agreement  the  right  to  the  possession  of  the  property,  to- 
gether with  the  right  of  selling  and  disposing  of  it;  but,  as  against  hia 
partners,  the  only  way  he  could  become  the  sole  owner  was  by  buying 
and  paying  for  it     The  contract  conteniplaled  piiyment  in  cash,  and  he 
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cannot  therefore  pay  for  the  property  by  merely  complaining  that  he  has 
agreed  to  give  more  for  it  tiian  it  is  worth.  The  contract  was  exec- 
utory. The  plaintiffs  agreed  to  sell  and  to  execute  and  deliver  a  bill 
of  sale  upon  receiving  payment.  The  defendant,  being  lawfuUy  in 
possession,  agreed  to  buy  and  pay  m  cash.  When  the  time  arrived  for 
the  payment  and  the  delivei^  of  the  bill  of  sale,  the  defendant  refused 
to  carry  out  the  agreement,  and  the  plaintiffs  have  elected  to  treat  it  as 
abrogated.  Title  could  not  be  taken  by  an  election  to  purchtise  with- 
out performance  or  its  equivalent,  in  readiness  and  offer  to  perform. 
Hull  V.  Cartledge,  18  App.  Div.  61,  45  N.  Y.  Supp.  450;  In  re  Wright. 
10  Ch.  Div.  554. 

It  is  alleged  in  the  answer  that  the  transfer  to  Dennison  &  Sons  wah 
made  with  the  plaintiffs'  knowledge  and  assent;  but  I  do  not  see  that 
that  fact  affects  the  situation.  It  occurred  within  10  days  of  the  time 
when  the  defendant  took  possession,  and  consequently  50  days  before 
the  time  when  payment  by  him  was  compellable.  The  defendant 
claims  that  the  provision  for  the  bill  of  sale  was  waived  by  such  knowl- 
edge and  assent  Had  the  transfer  taken  place  after  the  expiration 
of  the  60  days,  there  might  be  some  force  in  this  contention ;  but,  under 
the  circumstances,  I  see  no  justification  for  the  assertion  that  the  plain- 
tiffs waived  any  of  their  rights  under  the  partnership  agreement. 
The  defendant  must  account  for  the  value  of  the  co-partnership  property 
and  good  will  which  he  has  sold,  and  an  interlocutory  judgment  will  be 
granted,  appointing  a  receiver  and  a  referee.     Ordered  accordingly. 


(21  Misc.  Rep.  700.) 

THOMPSON  V.  NICOLAI. 

(Supreme  Oonrt,  Special  Term,  Jefferson  County.     November.  1897.) 

1.   COBPORATIONS  —  CORFOBATE      DBBTS  —  LlABILITT       *      INDIVIDUAL       StOCK- 
ROI.DEKS. 

Laws  1892,  c.  088,  H  54,  55,  making  the  stockholders.  Jointly  and  severallj-. 
personally  liable  for  the  debts  of  the  corporation,  until  the  stock  shall  have 
been  fully  paid,  and  providing  that  no  stockholder  shall  be  personally  lia- 
ble for  any  such  debt,  not  payable  wltliln  two  years  from  the  time  it  was 
contracted,  nor  unless  an  action  for  its  collection  shall  be  brought  against 
the  corporation,  give  to  an  individual  creditor  of  such  corporation  a  ri.cht 
of  action  against  an  Individual  stockholder  thereof,  and  permit  on  action 
for  an  accounting,  with  all  of  the  parties  l>efore  the  court,  for  the  de- 
termination of  the  rights  of  all  in  a  single  suit 
t.  Same— LiABiMTY.  Primary  ahd  Contractdai.. 

Where  all  of  the  capital  stock  of  a  deiitor  corporation  had  not  been  paid 
In,  the  liability  of  an  individual  stockholder,  who  had  paid  for  no  part  of  hi.4 
stock,  for  a  debt  of  such  corporation,  was  primary  and  contractual;  and 
nn  action  could  be  maintained  to  enforce  it  in  the  same  manner  as  if  such 
stockholder  owed  such  debt  to  the  creditor,  as  the  liability  of  the  stock- 
holders for  debts  created  before  the  capital  stock  was  paid  in  is  treated  as 
that  of  partners,  and  is  continued,  under  Laws  1892,  c.  088,  H  51,  56,  until 
the  capital  stock  shall  have  been  fully  paid. 
&  Same— Action  against  C'obpohation— Dissoldtion. 

The  requirement  of  Laws  1892,  c.  688,  H  54,  56,  that  an  action  for  collec- 
tion of  a  debt  should  be  brought  against  the  corporation,  as  a  condition 
preredent  to  the  right  to  maintain  an  action  to  enforce  the  liability  of  an 
Individual  stockholder  for  such  debt,  under  section  54,  did  not  apply  where 
■lu-b  corporation  had  been  previously  dissolved  by  Judicial  decree. 
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Action  by  ilyers  Thompson,  assignee  of  Lucy  A.  Thompson,  against 
Cnrt  Nicolai,  as  a  stockholder  of  the  Wendler  Machine  Company,  to 
recover  for  a  debt  of  said  corporation,  on  the  ground  that  defendant 
had  not  paid  for  the  stock  thereof  of  which  he  was  the  owner  and 
holder.    On  demurrer  to  complaint.    Overruled. 

A-  E.  Kilby,  for  plaintiff. 
Rudolph  Loreck,  for  defendant. 

SCIUl^URE,  J.  The  complaint  alleges  that  the  Wendler  Machine 
Company  was  a  domestic  corporation  organized  in  September,  1894, 
under  the  business  corporation  law  of  the  state  of  New  York, 
located  and  having  its  principal  business  office  at  Carthage,  N.  Y.; 
that  the  object  of  such  corporation  was  the  manufacture  and  sale  of 
pulp  machinery,  paper  machinery,  and  iron  and  wood  work  generally, 
and  the  purchase,  development,  and  sale  of  patents,  etc,  thereunder; 
that  the  capital  stock  was  $150,000,  divided  into  shares  of  |100  each; 
that  the  defendant  was  a  subscriber  for  10  shares  of  said  stock, 
amounting  to  ?1,000  par  value,  and  such  shares  were  duly  issued 
to  him  by  certificates  thereof,  duly  executed  and  delivered  to  him  in 
September,  1894,  and  he  continued  to  possess  and  own  the  same  at 
the  time  of  the  indebtedness  hereinafter  alleged,  and  down  to  the 
time  of  the  dissolution  of  the  said  company,  as  herein  stated;  that, 
at  the  time  of  the  contracting  of  the  debts  hereinafter  alleged,  the 
capital  stock  of  said  company  was  not  all  paid,  and  never  had  been, 
although  all  of  the  said  capital  stock  had  been  actually  issued  and 
delivered  to  the  various  subscribers;  that  the  defendant  had  not  then 
paid  for  the  said  stock  nor  any  part  of  it,  and  has  never  paid  for  it 
or  any  part  of  it;  that  said  stock  had  been  executed  and  delivered  to 
others  without  pajment  therefor;  that  a  large  part  of  said  stock 
was  issued  and  delivered  for  property  at  a  price  far  above  its  true 
va.lue,  with  the  intent  and  for  the  purpose  of  evading  the  statute 
and  defrauding  the  creditors  of  the  said  company.  The  complaint 
further  alleges  the  sale  and  delivery  of  coal  to  the  company  from 
about  December  19,  15*94,  to  March  26,  1895,  by  the  plaintiff  as  agent 
for  Lucy  A.  Thompson,  and  the  giving  and  delivery  of  the  notes  of 
the  company  therefor  to  the  order  of  Myers  Thompson,  agent.  (A 
copy  of  the  notes  is  set  out  in  the  complaint.)  The  complaint  fur- 
ther alleges  the  indorsement  of  the  notes  by  the  payee,  and  that  they 
were  duly  presented  for  payment  at  the  First  National  Bank  at 
Carthage,  when  the  notes  became  due,  and  payment  duly  demanded 
and  refused;  that  they  were  duly  protested  for  nonpayment,  and 
notice  given  the  indorser;  that  no  part  of  the  notes  have  been  paid 
except  the  sum  of  f51,  paid  by  the  receiver,  April  1,  1895,  to  apply 
on  the  note  bearing  date  December  19,  1894.  The  face  of  the  com- 
plaint shows  that  all  of  the  notes  became  due  before  May  6,  1895; 
that  before  the  conunencement  of  this  action  the  said  Lucy  A.  Thomp- 
son duly  assigned  and  set  over  all  of  said  claims  to  this  plaintiff, 
who  is  the  owner  thereof;  that  in  all  of  such  transactions  the  plain- 
tiff, in  the  sale  of  such  coal  and  taking  of  said  notes,  was  the  agent 
of  said  Lucy  A.  Thompson,  and  acting  for  her;   that  in  the  giving 
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of  Baid  notes  the  said  J.  G.  Jones,  who  was  the  treasurer  of  this 
corporation,  had  authority  to  make  and  deliver  the  same.  The 
complaint  further  shows  that  about  ilarch  9,  1835,  proceedings 
were  duly  commenced  in  the  supreme  court  for  the  dissolution  of 
sfiid  corporation,  and  an  order  duly  graut«'d  on  that  day  by  said  court, 
at  a  special  term  thereof,  and  entered  in  the  clerk's  oflBce  of  Jefferson 
county,  enjoining  all  creditors  from  commencing  any  suit  against 
said  corporation ;  that  at  a  special  term  held  on  the  29th  day  of  June, 
1895,  an  order  was  duly  granted  and  entered,  dissolving  said  corpo- 
ration, and  appointing  a  jx^rmanent  receiver  therein;  that  judgment 
thereon  was  duly  entered  in  said  action,  on  or  about  said  date,  in 
the  clerk's  office  of  Jefferson  county,  dissolving  said  corporation  and 
appointing  such  permanent  receiver;  and  that  from  said  29th  day  of 
June,  1895,  the  said  corporation  has  ceased  to  exist. 

The  plaintiff  contends  that  his  complaint  is  suflBcient  to  constitute 
a  cause  of  action. 

The  statutory  provisions,  the  construction  of  which  is  involved  in 
this  case,  are  contained  in  the  stock  corporation  law  of  1892,  and 
read  as  follows: 

"Sec.  54.  The  stockholders  of  every  stock  corporation  shall,  Jointly  and  sev- 
erally, be  personally  liable  to  Its  creditors,  to  an  amount  equal  to  the  amount 
of  the  stock  held  by  them  respectively,  for  every  debt  of  the  corporation,  until 
the  whole  amount  of  Its  capital  stock  issued  and  outstanding  at  the  time  suoli 
debt  was  incurred  shall  have  been  fully  paid.    •    •    • 

"Sec.  55.  No  action  shall  be  broujrht  against  a  stockholder  for  any  debt  of 
the  corporation  until  judgment  therefor  has  been  recovered  ajrainst  the  corpora- 
tion, and  an  execution  thereon  has  lieen  returned  unsatisfied  in  whole  or  in 
part,  and  the  amount  due  on  such  execution  shall  be  the  amount  recoverable, 
with  costs  against  the  stockholder.  No  stockholder  shall  be  personally  liable 
for  any  debt  of  the  corporation  not  payable  within  two  years  from  the  time  It 
Is  contracted,  nor  unless  an  action  for  Its  collection  shall  be  brought  against 
the  corporation  within  two  years  after  the  debt  becomes  due;  and  no  action 
shall  be  brought  against  a  stockholder  after  he  shall  have  ceased  to  be  a  stock- 
holder, for  any  debt  of  the  corporation,  unless  brought  within  two  years  from 
the  time  he  shall  have  ceased  to  be  a  stockholder." 

The  primarj'  question  for  our  consideration  is  whether  an  action 
at  law  can  be  maintained  by  a  single  creditor,  against  a  single  stock- 
holder, or  is  an  action  in  equity  for  an  accounting,  with  all  the 
parties  before  the  court,  the  only  appropriate  remedy,  under  the 
stock  corporation  law? 

As  to  the  liability  of  stockholders,  under  Laws  1848,  c.  40,  section 
10  reads: 

"Sec.  10.  All  the  stockholders  of  every  company  Incorporated  under  this  act 
shall  be  severally  Individually  liable  to  the  creditors  of  the  company  In  which 
they  are  stockholders,  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively,  for  all  debts  and  contracts  made  by  such  company,  until  the 
whole  amount  of  capital  stock  fixed  and  limited  by  such  company  shall  have 
been  paid  in,  and  a  certificate  thereof  shall  have  been  made  and  recorded  as . 
prescribed  in  the  following  section;  and  the  capital  stock,  so  fixed  and  lim- 
ited shall  all  be  paid  in,  one-half  thereof  within  one  year,  and  the  other  half 
thereof  witliln  two  years  from  the  incorporation  of  said  company,  or  such  cor- 
poration shall  be  dissolved." 

As  to  the  liability  of  the  trustees  for  the  debts  of  the  corporation, 
under  the  act,  section  12  reads: 
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"Sec.  12.  Every  BBch  company  shall  annually,  within  twenty  days  from  the 
first  day  of  Januaiy,  make  a  report  which  shall  be  published  In  some  news- 
paper, published  In  the  town,  city  or  village,  or  If  there  be  no  newspaper  pub- 
lished in  said  town,  city  or  village,  then  In  some  newspaper  published  nearest 
the  place  where  the  business  of  said  company  is  carried  on,  which  shall  state 
the  amount  of  capital,  and  of  the  proportion  actually  paid  in,  and  the  amount 
of  its  existing  debts,  which  report  shall  be  signed  by  the  president  and  a 
majority  of  the  trustees;  and  shall  be  verified  by  the  oath  of  the  president 
or  secretary  of  said  company,  and  filed  in  the  office  of  the  clerk  of  the  county 
where  the  business  of  the  company  shall  be  carried  on;  and  If  any  of  said 
companies  shall  fall  so  to  do.  all  the  trustees  of  the  company  shall  be  Jointly 
and  severally  liable  for  all  the  debts  of  the  company,  then  exisltng,  and  for 
all  that  shall  be  contracted  before  such  report  shall  be  made." 

Section  23  of  the  stock  corporation  law  of  1892  gives  the  liabilitj' 
of  directors  for  mnking  unauthorized  loans;  section  24,  for  contract- 
ing unauthorized  debts  and  overissue  of  bonds;  section  25,  for  loans 
to  stockholders;  section  31,  the  liability  of  officers  for  false  certifi- 
cates, reports,  or  public  notices,  and  makes  the  officer  jointly  and 
severally  personally  liable  to  the  creditors.  Section  12  of  the  act  of 
1848  makes  the  trustees  jointly  and  severally  liable  to  the  creditors. 
Section  10  of  the  act  of  1848  makes  the  stockholders  severally  individ- 
ually liable  to  the  creditors  for  debts  of  the  company,  until  the  whole 
amount  of  the  stock  was  paid  in,  and  certificates  thereof  made  and 
recorded,  and  that  one-half  should  be  paid  in  within  one  year,  and 
the  other  half  within  two  j-ears,  from  the  incorporation,  or  such 
corporation  should  be  dissolved.  Section  54  of  the  stock  corporation- 
law  makes  the  stockholders  jointly  and  severally  and  personally  liable 
until  the  stock  issued  and  outstanding  shall  have  been  fully  paid. 
Section  55  provides  that  "no  stockholder  shall  be  personally  liable 
for  any  debt  of  the  corporation,  not  payable  within  two  years  from 
the  time  it  is  contracted,  nor  unless  an  action  shall  be  brought." 

It  is  clear,  from  a  careful  perusal  of  every  section  of  the  stodk 
corporation  law,  and  the  act  of  1848,  and  the  various  acts  amend- 
atory thereof,  and  other  acts  providing  for  the  incorporation  and 
regulation  of  the  different  kinds  of  corporations,  having  special  and 
peculiar  provisions  as  to  creation,  management,  and  dissolution,  that 
the  legislature  intended  to  retain  such  acts,  and  parts  of  acts,  as 
were  applicable  to  different  corporations,  and  that  they  form  and 
are  made  a  part  and  are  embraced  in  the  general  act  now  in  force. 
The  general  corporation  law  was  passed  in  1890,  and  amended 
throughout,  and  became  a  law  May  18,  1892.  This  statute  classifies 
all  corporations.  The  stock  corporation  law  was  passed  in  1890, 
and  amended  throughout,  except  the  title,  and  became  a  law  May 
18,  1892.     Laws  1892,  c.  688. 

There  were  many  provisions  contained  in  prior  laws,  for  the 
formation  of  peculiar  classes  of  corporations,  that  differ  materially 
from  the  present  stock  corporation  law,  and  in  many  instances  are 
made  a  part  of  the  act  relating  to  those  corporations.  In  all  statutes 
passed,  the  rights  of  the  creditors  of  the  corporation  and  the  liabil- 
ities of  the  stockholders  are  well  defined,  the  legislature  intending 
to  guard  and  protect  the  creditors  from  the  fraud  and  imposition 
of  the  corporation.  The  stockholder  is  made  jointly  and  severally 
and  personally  liable.    To  emphasize  the  legislative  will  on  thk 
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subject,  it  is  provided  in  section  55:  "No  stockholder  shall  be  per- 
sonally liable  for  any  debt  of  the  corporation,  not  payable  within 
two  years  from  the  time  it  is  contracted."  It  seems  to  us  that  the 
plain  intent  and  meaning  of  the  act  now  in  force  is  to  give  the 
individual  creditor  a  right  of  action  against  an  individual  stockholder. 
The  statute  and  the  decisions  also  permit,  to  avoid  multiplicity  of 
actions,  in  a  proper  case,  an  action  for  an  accounting  with  all  of 
the  parties,  as  plaintiffs  and  defendants,  before  the  court,  so  that 
the  rights  of  all  may  be'  determined  in  the  action.  In  the  case  at 
bar  it  would  seem  an  idle  ceremony  for  the  plaintiff  to  file  a  bill 
when  it  is  obvious  that  defendant  is  a  stockholder  and  has  paid  for 
no  part  of  his  stock,  and  is  personally  liable  for  the  debt,  and  the 
debt  does  not  cniual  the  amount  of  his  stock.  It  will  be  observed 
that  by  section  10,  Laws  1848,  all  stockholders  were  severally  and 
individually  liable  to  creditors,  while  by  sections  64  and  55  of  the 
stock  corporation  law  they  are  made  jointly  and  severally  and  per- 
sonally liable,  so  that  now  the  creditor  can  sue  one  or  all.  In  an 
examination  of  the  decisions  previous  to  the  revision  of  the  corpo- 
ration law,  and  esi)ecially  those  decisions  under  stock  corporations, 
it  will  be  observed  that  the  creditor  could  maintain  an  action  at 
law,  and  in  a  i)roper  case  an  action  in  equity  for  an  accounting. 

That  we  may  reach  a  correct  result  as  to  the  intent  and  meaning 
of  the  present  statute,  a  very  careful  investigation  should  be  had 
of  the  leading  cases  on  the  subject,  and  those  parts  of  previous 
laws  relating  to  the  rights  of  creditors  and  the  liabilities  of  stock- 
holders which  have  received  judicial  construction,  and  especially  as 
to  those  which  now  form  a  part  of  sections  54  and  55. 

In  the  case  of  Weeks  v.  Love,  50  N.  Y.  568,  Judge  Andrews  writes: 

"It  has  been  settled  by  decisions  in  this  st^te.  In  actions  brought  by  a  sin;:!)- 
•creditor  to  enforce  n  stockholder's  llabilty,  under  this  and  other  statutes  con- 
tniniuK  similar  provisions,  that  an  action  at  law  could  be  maintained  agalns; 
one  of  several  stockholders  to  recover  a  debt  owing  by  the  corporation.  •  •  • 
To  hold  that  the  plaintiff  eotlld  not  maintain  this  action  because  there  were 
other  creditors  would  confine  the  applicallon  of  these  decisions  to  the  case  of 
n  suit  apiinst  a  stockholder  by  the  sole  creditor  of  the  corporation.  The  right 
of  one  of  several  creditors  to  maintain  the  action  is  also  the  reasonable  con- 
struction of  the  statute.  ♦  •  •  It  assumes  a  liability  to  suit  for  a  debt  as 
a  single  complete  cause  of  action,  and  not  merely  .i  liability  In  equity,  to  be 
enforced  in  an  equitable  .action.  The  personal  liability  of  stockholders,  under 
these  acts,  may  be  enforced  in  an  equitable  action  a;;,iinst  all  the  stockholders. 
The  liability  is  created  for  the  security  of  the  creditors;  and,  upon  dissolu- 
tion or  Insolvency  of  the  corporation,  it  may  be  treated  as  corporate  property, 
and  the  court  may,  in  a  proper  action,  provide  for  taking  an  account  and  en- 
forcing the  liability  of  all  the  stockholders,  for  the  benefit  of  all  the  creditors 
entitled  to  share  In  the  fund  collected  from  the  stockholders,  in  satisfaction 
4)f  their  liability." 

In  the  case  cited  the  court  construed  section  10  of  the  Laws  of 
1848,  and  it  was  urged  by  the  appellant  that  an  action  at  law  could 
not  lie;  but  it  was  held  that  the  stockholder,  when  judgment  was 
passed  against  him,  and  his  personal  liability  was  fixed  for  the  debts 
of  the  corporation  to  an  amount  equal  to  the  stock  held  by  him, 
or  when  be  has  paid  debts  of  the  corporation  to  that  amount,  is 
relieved  from  further  liability.  In  the  case  of  Wiles  v.  Suydam, 
■C4  N.  Y.  173,  the  complaint  contained  two  causes  of  action,  one 
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chaz^^ing  defendant  as  stockholder  with  the  debts  of  the  corporation, 
under  section  10  of  the  Laws  of  1848,  and  the  other,  as  trustee,  with 
the  debt  for  failure  to  file  annual  report,  as  required  by  section  12 
of  the  same  act.     Church,  0.  J.,  says: 

"The  allegations  In  the  complaint  are  Bufficlent  to  establish  a  perfect  cause 
of  acUon  against  the  defendant  as  a  stockholder  primarily  liable  for  the  debts 
to  the  amount  of  his  stock.  The  allegations  against  the  defendant  as  trustee 
:)lso  constitute  a  distinct  and  perfect  cause  of  action,  but  of  an  entirely  ditfer- 
i>nt  character.  Here  the  liability  Is  created  by  statute,  and  is  in  the  nature 
i>f  a  i>enalt7  Imposed  for  neglect  of  duty.  •  •  •  The  object  of  the  action 
i!<  the  same,  viz.  the  collection  of  the  debt,  but  the  liability  and  the  grounds 
ot  it  are  entirely  distinct  and  unlike." 

In  an  action  by  an  individual  creditor  against  an  individual  stock- 
holder and  creditor,  under  section  12  of  the  Laws  of  1848,  where 
the  stock  has  not  been  paid  in,  the  creditor  had  his  election  either 
ro  bring  an  action  at  law  against  a  stockholder,  or  to  bring  an  action 
in  equity  against  all  of  the  stockholders  for  an  accounting  between 
fhem  and  all  of  the  creditors.  When,  however,  the  stockholder  sued 
was  also  a  creditor  of  the  corporation  to  an  amount  equal  to  his 
."Stock,  and  his  debt  is  one  for  which  the  stockholders  are  individually 
liable,  an  action  at  law  cannot  be  maintained  against  him  by  another 
ireditor,  as  he  has  an  interest  in  the  fund  sned  for,  the  amount  of 
which  can  only  be  determined  by  an  accounting,  which  cannot  be 
had  in  such  an  action,  because  the  proper  parties  are  not  before  the 

•  ourt.  The  stockholder  is  absolutely  discharged  from  his  liability 
to  crfditors  by  payment  of  an  amount  equal  to  his  stock  on  legal 

•  ompulsion,  and  probably  by  voluntary  payment  to  any  creditor  or 
I  roditors  for  whose  debt  he  is  liable. 

Mathez  v.  Neidig,  72  N.  Y.  100.  In  the  case  cited  the  court  makes 
the  distinction  between  an  action  against  the  stockliolder  alone  and 
when  he  sustains  the  dual  relation  of  creditor  and  stockholder  of 
the  corporation. 

In  Wlieeler  v.  Millar,  90  N.  Y.  3.5.3,  the  action  was  brought  by  a 
single  creditor  against  a  single  stockholder.  The  ground  of  action 
was  that  the  stock  had  not  been  fully  paid  in,  and  plaintiff  sought 
to  maRe  defendant  liable  for  the  debt.  The  fact  of  the  nonpayment 
i>f  the  stock  was  not  disputed,  but  it  was  answered  that  defendant 
was  not  a  stockholder,  and  not  liable  to  the  plaintifF  as  such.  De- 
fendant also  pleaded  an  equitable  offset,  which  he  had  the  right  to 
do,  founded  upon  an  alleged  indebtedness  of  the  company  to  him. 
The  court  said : 

"The  statutory  liability  arises  whenever  the  whole  capital  stock  has  not  been 
paid  in.  The  stockholder  sued  may  have  paid  in  full,  but  that  does  not 
relieve  him.  If  others  are  in  default  He  is  still  liable  to  an  amount  equal  to 
his  stock.  BO  long  as  the  whole  capital  is  not  fully  paid.  But  that  liability  con- 
stitutes a  fund  which  any  creditor  of  the  company  may  reach.  If,  now,  the 
Ktockholder  sued  Is  himself  such  creditor  to  an  amount  equaling  his  statutory 
liability,  he  has  quite  as  good  a  right  to  the  fund  which  is  pursued  as  the  par- 
xuer;  Indeed,  he  has  the  better  right,  because  It  Is  already  in  his  possession, 
and  it  would  be  Inequitable  to  take  It  from  him  for  the  benefit  of  another  cred- 
itor, who  has  no  superior  equity.  But  the  stockholder  must  be  really  a  cred- 
itor of  the  company.  He  must  stand  In  a  relation  to  It  which  in  equity  and 
Juittlce  is  aa  strong  as  that  of  the  assailant" 
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In  the  case  cited  it  was  held  that  defendant  was  a  stockholdCT,  and 
not  a  creditor,  and  that  plaintiff  could  maintain  the  action. 

In  the  case  of  Cochran  v.  Wiechers,  11!)  N.  Y.  399,  23  N.  E.  803, 
Judge  O'Brien,  writing: 

"The  plaintiff's  action  Is  In  the  nature  of  a  creditors'  suit  to  settle  the  affairs 
of  the  American  Opera  Company,  Limited,  and  distribute  its  assets,  as  well 
as  the  proceeds  of  the  stocl^holders'  individual  liability,  among  the  company's 
creditors." 

Pfohl  T.  Simpson,  74  N.  Y.  137.  It  was  held  in  this  case  that  under 
the  provisions  of  the  act  of  1875,  relating  to  basiness  corporations, 
the  liability  of  stockholders  was  individual,  to  an  amount  eqaal 
to  the  capital  stock  held  by  them,  respectively,  for  all  the  debts  of 
the  company,  until  frtock  was  fully  paid  in  and  certificate  recorded; 
that  the  liability  so  imposed  is  not  penal,  but  in  the  nature  of  a 
contract;  that  the  statutory  obligation  which  the  stockholder  as- 
sumes when  he  becomes  such  is  inherent  in,  and  becomes  part  of, 
every  contract  made  by  the  corporation  with  the  creditors,  prior  to 
the  time  that  the  certificate  required  is  filed;  that  thie  liability  of  a 
trustee  for  neglecting  to  make  a  report,  or  for  declaring  dividends 
out  of  capital  stock,  or  acts  of  a  kindred  character,  are  breaches  of 
duty.  In  the  Cochran  Case  the  court  expressly  recognized  the 
principle  laid  down  in  the  case  of  Wiles  v.  Suydam,  supva,  that  a 
single  creditor  can  maintain  an  action  against  a  single  stockholder. 

In  the  recent  case  of  Rowell  v.  Janvrin,  151  N.  Y.  60,  45  N.  E.  398, 
which  was  an  action  at  law  against  a  single  stockholder,  the  court, 
in  construing  the  liability  of  the  stockholder  under  section  10  of  the 
Laws  of  1848,  and  the  amendment  of  1853,  distinctly  held  that  an 
action  was  properly  brought  against  the  defendant  alone. 

In  the  case  of  Castner  v.  Duryea,  16  App.  Div.  249,  44  N.  Y.  Supp. 
708,  it  was  held  that  a  creditor  could  maintain  an  action  to  enforce 
against  a  stockholder  his  debt  against  the  corporation,  to  an  amount 
equal  to  that  of  his  stock,  where  the  whole  amount  of  the  capitaJ 
stock  has  not  been  paid  in. 

In  Donnelly  v.  Pancoast,  15  App.  Div.  323,  44  N.  Y.  Supp.  104,  a 
general  creditor  was  allowed  to  maintain  an  action  at  law  against 
the  directors  under  the  stock  corporation  law  of  1892. 

In  the  case  of  Manufacturing  Co.  v.  Beamer,  14  App.  Div.  408,  43 
N.  Y.  Supp.  1027,  which  was  an  action  at  law  brought  by  a  single 
creditor  against  the  defendant  directors  of  the  corporation,  for 
failure  to  make  a  report  as  required  bv  section  30  of  the  stock  corpo- 
ration law,  it  was  held  that  such  an  action  could  be  maintained. 

In  the  case  at  bar  all  of  the  capital  stock  had  not  been  paid  in, 
nor  had  the  defendant  paid  for  his  stock,  or  any  part  of  it.  His 
liability  was  primary  and  contractual,  and  an  action  can  be  main- 
tained to  enforce  it  in  the  same  manner  as  if  the  stockholder  owed 
the  debt  to  the  creditor.  The  liability  of  the  stockholder  for  debts 
created  before  the  capital  stock  is  paid  in  is  treated  as  that  of  part- 
ners, and  the  statute  preserves  and  continues  that  liability,  notwith- 
standing the  creation  of  the  corporation,  until  the  capital  stock  is 
paid  in.  Bank  v.  Dillingham,  147  N.  Y.  608,  42  N.  E.  338;  Marshall 
V.  Sherman,  148  N.  Y.  19,  42  N.  E.  419.    "The  liability  imposed  upon 
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stockholders  nnder  chapter  40  of  the  Laws  of  1848,  by  section  10  of 
the  act  and  the  amendments  thereto,  for  the  debts  of  the  company, 
is  controlled  by  section  24.  By  that  section  it  is  made  a  condition 
precedent  to  the  maintenance  of  an  action  to  enforce  the  liability 
of  a  stockholder,  created  by  section  10,  that  a  suit  for  the  recovery 
of  a  debt  should  have  first  been  brought  against  the  company,  and 
'an  execution  against  the  company  shall  have  been  returned  un- 
satisfied in  whole  or  in  part.' "  Section  24  is  now  part  of  section  55 
of  the  stock  corporation  law.  "The  decisions  thus  far  have  dispensed 
with  the  condition  precedent  (1)  when  the  corporation  has  been 
dissolved  by  judicial  decree;  (2)  where,  by  final  judgment  in  an  action 
for  sequestration,  a  perpetual  injunction  has  been  issued  restraining 
suits  by  creditora;  and  (3)  where,  by  statute,  such  suits  are  prohib- 
ited." Glass  Co.  V.  Vary,  152  N.  Y.  127,  46  N.  E.  312.  See  Stock 
Corp.  Law,  §  55. 

In  the  case  at  bar  the  corporation  has  been  dissolved  by  judicial 
decree.  The  learned  counsel  for  the  defendant  insists  that  under 
the  cases  of  Pfohl  v.  Simpson,  74  N.  Y.  137,  Bank  v.  Dillingham,  147 
X.  Y.  603,  42  N.  E.  338,  and  Marshall  v.  Sherman,  148  N.  Y.  9.  42 
N.  E.  419,  this  action  cannot  be  maintained.  The  Pfohl  Case  has 
no  application  here.  That  was  a  creditor's  suit,  with  all  the  parties 
before  the  court  demanding  an  accounting  and  distribution  of  assets 
of  a  bankrupt  corporation,  and  to  restrain  many  actions  at  law  that 
had  been  begun  by  many  individual  creditors  against  individual 
stockholders.  In  Bank  v.  Dillingham,  the  action  was  brought 
against  the  defendants,  trustees  of  a  corporation  created  under  the 
act  of  1848,  who  were  directors  under  the  stock  corporation  law  of 
1892,  to  enforce  the  liability  imposed  by  section  24  of  the  act,  which 
act  repealed  section  23  of  the  Ijaws  of  1848.  and  substituted  in  its 
place  section  24.  Both  of  the  sections  refer  to  stock  corporations 
where  the  corporations  are  fully  organized  and  doing  business, — 
in  the  one  case,  as  to  the  indebtc'dncsis  of  the  company  excefniing 
the  amount  of  its  capital  stotk;  in  the  other,  that  the  total  indebted- 
ness 'not  secured  by  mortgage  shall  not  exceed  the  amount  of  its 
paid-up  capital  stock  and  the  bonds  and  other  obligations  of  the 
corporation,  secured  by  mortgage,  issued  in  excess  of  the  amount 
authorized  by  law  or  in  violation  of  law.  The  corporation  was  not 
a  iiarty,  and  no  judgment  had  bwn  obtained  against  the  corporation 
for  the  debt.  A  demurrer  was  interposed  (1)  that  there  is  a  defect  of 
jiarties,  in  that  other  creditors  of  the  company,  and  the  company 
itself,  are  not  parties  to  the  action ;  and  (2)  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  It  was  expressly 
held  that  the  liability  imposed  on  the  directors  by  the  statute  was 
in  the  nature  of  a  penalty  for  disobedience  to  its  commands;  that 
the  liability  was  secondary,  not  primary^  and  that  their  liability 
was  in  equity  a  fund  to  which  all  the  creditors  may  resort.  It 
was  further  h«fld  that  the  liability  of  the  stockholders  for  debts  cre- 
ated b«?fore  the  cai)ital  stock  is  paid  in  was  primary  and  contractual, 
and  continued  and  remained,  notwithstanding  the  creation  of  the 
corporation,  until  the  capital  stock  was  paid  in.  Marshall  v.  Sher- 
msm  was  an  action  against  a  stockholder  of  a  foreign  corporation 
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to  recover  for  a  debt  of  the  corporation  contracted  whfle  doing  busi- 
ness as  such.  It  was  held  that  the  liability  was  not  primary  and 
contractual,  likened  to  that  of  partners  engaged  in  a  joint  enterprise, 
which  disappears  upon  the  perfection  of  a  corporate  organization; 
that  the  only  liability  that  in  law  is  imposed  upon  the  defendant 
to  pay  the  debt,  or  any  part  of  it,  was  created  by  the  statute  of  the 
state  where  the  corporation  is  domiciled,  and  was  secondary,  and, 
being  a  statutory  liability,  can  be  enforced  only  by  a  suit  in  equity. 

It  will  be  observed  that  it  does  not  appear  on  the  face  of  the 
complaint  in  this  action  that  there  are  other  creditors  of  the  corpo- 
ration besides  the  plaintiff.  There  is  no  allegation  that  the  debts  of 
the  corporation  equal  or  exceed  the  amount  of  defendant's  personal 
liability  for  the  debts.  In  the  following  cases  recoveries  have  been 
had  in  law  actions,  under  the  stock  corporation  law,  by  individual 
crtHlitor  against  individual  director,  and  in  some  cases  against  all 
of  the  directors;  Donnelly  v.  Pancoast,  15  App.  Div.  .323,  44  N.  Y. 
Supp.  104;  Manufacturing  Co.  v.  Reamer,  14  App.  Div.  408,  43  N. 
Y.  8upp.  1027;  Rose  v.  Chadwick,  9  App.  Div,  311,  41  N.  Y.  Supp. 
190;  Fertilizer  Co.  v.  Baker,  16  App.  Div.  581,  44  N.  Y.  Supp.  909. 
Actions  at  law  have  been  sustained  against  the  individual  stock- 
holder by  an  indlndual  creditor  in  cases  arising  since  the  passage 
of  the  stock  corporation  law.  Rowell  v.  Janvrin.  131  N.  Y.  60,  4.'> 
N.  E.  .'?flS;  Casfner  v.  Duryea,  16  App.  Div.  249,  44  N.  Y.  Supp.  708. 
It  would  seem  that,  in  all  recoveries  had  in  actions  at  law,  the  liabilitv' 
for  the  payment  of  the  debt  of  the  corporation  must  be  primary  and 
contractual,  if  secondary  and  penal.  An  action  in  equity  is  the  only 
appropriate  remedy  in  case  an  accounting  is  necessary  to  ascertain 
the  extent  of  the  liability  as  a  fund  out  of  which  the  creditors  are 
to  be  paid  alike.  In  the  very  recent  case  of  Fertiliser  Co.  v.  BakcT-, 
16  App.  Div.  581,  44  N.  Y.  Supp.  999,  the  opinion  of  Adams,  J.,  con- 
tains many  of  the  principles  contended  for  and  sustained  in  the  above 
decisions,  and  his  distinction  and  comparison  between  the  liabili 
ties  imposed  by  sections  24  and  30  of  the  stock  corporation  law  seems 
to  be  perfect  and  complete: 

"In  case  of  a  violation  of  section  30,  the  remedy  of  the  creditor  Is  an  action 
at  law  afralnst  one  or  more  of  the  directors,  and,  under  section  24,  the  liability 
of  the  directors  who  are  in  fault  Is  limited  to  the  excess  of  the  Indebtedness 
Incurred  over  and  above  the  paid-up  capital  stock,  and  such  excess  can  onl.v 
l)e  ascertained  by  an  accountlnp;  •  *  •  and  the  amount  Of  the  directors' 
liability,  when  ascertained,  cannot,  from  the  very  nature  of  things,  be  appro- 
priated to  any  particular  debt,  but  Is  a  fund  for  all  the  creditors  alike.  *  •  • 
To  hold  that  no  action  can  be  brought  until  after  a  judgment,  etc.,  and  then 
only  an  equity  action,  in  which  all  the  directors  must  be  joined  as  defend.mts. 
would  defeat  the  beneficial  purpose  which  this  statute  was  designed  to  secure." 
Fertilizer  Co.  v.  Baker,  16  App.  Div.  581,  44  N.  Y.  Supp.  90S>. 

It  is  quite  apparent  that  sections  54  and  55  of  the  stock  corpora- 
tion law  are  substituted  for  sections  10  and  24  of  the  Laws  of  1818, 
together  with  such  other  provisions  as  would  inure  to  the  benefit 
of  the  creditor,  for  the  collection  of  his  debt  against  the  stockholder, 
in  all  cases  where  the  liability  was  primary  and  contractual. 

We  are  of  the  opinion  that  the  stock  corporation  law  contains 
all  of  the  remedies  of  the  creditor  contained  in  all  previous  laws  on 
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the  subject,  and  in  harmony  with  the  judicial  Interpretation  of 
those  provisions.  The  statute  was  passed  for  the  protection  of  per- 
sons holding  small  claims  against  corporations,  as  well  as  those  hold- 
ing large  claims;  and  it  was  never  intended  or  designed  that  a 
person  holding  a  small  claim  should  be  remediless,  unless  he  presented 
his  case  to  an  equity  court,  with  all  the  parties  in  interest  before  it, 
who  in  some  instances  are  so  numerous  tiiat  he  would  be  unable,  for 
want  of  means,  to  do  so.  Any  other  construction  of  the  statute 
would  defeat  the  main  object  for  wliich  it  was  passed,  viz.  full  pro- 
tection of  each  individual  creditor  against  the  stockholders,  jointly 
and  severally  and  personally,  in  cases  where  they  are  jjrimarily  liable 
for  the  payment  of  the  debt. 

Formal  decision  and  interlocutory  judgment  may  be  prepared 
overruling  defendant's  demurrer,  with  costs,  with  the  usual  pro- 
visions allowing  the  defendant  to  otherwise  plead  or  defend  herein. 
Danurrer  overruled,  with  costs,  with  leave  to  answer. 


(22  Misc.  Kep.  158.) 

ALLEN  et  al.  v.  STEVENS  et  al. 

(Supreme  Conrt,  Special  Term,  Onondaga  County.    Peoember,  1807.) 

L  Wri.Ls— Eqpitable  Conversion. 

A  will  devised  real  and  personal  property  to  trustees,  for. the  purpose  of 
fonndin?  and  maintaining  a  home  for  the  af;pd,  and  gave  aiitbority  tn  sell 
the  estate.  There  was  not  enough  personal  property  to  pay  the  debts, 
lejraples,  and  expenses.  HeM,  that  all  the  property  must  be  treated  as 
personalty  for  the  puriioses  of  the  trust. 

2.  Charitable  Trusts— Pehpetdities—Indbfiniteness  of  Beneficiaries. 
A  will  devised  property  to  trustees  for  the  purpose  of  founding  and  main- 
taining a  home  for  the  aged,  with  authority  to  the  trustees  to  sell  or  rent 
the  estate,  and  provided  that  certain  banking  Interests  might  be  continue*! 
during  the  lives  of  two  persons  named.  Held,  that  the  will  vested  the  title 
absolutely  in  the  trustees  on  the  death  of  testator,  and,  being  limited  by  two 
lives  in  being,  did  not  violate  the  statute  against  perpetuities,  nor  contra- 
vene any  statute  as  to  corporations  or  associations  entitled  by  their  charters 
to  talce  gifts  for  charitable  uses,  and  was  not  void  for  indefinlteness  of  bene- 
ficiaries. 

8.  Wills — Ukstrictions  on  CnARixAULE  Devises. 

I^ws  l,S»iO,  c.  3t!0,  which  prohibited  testators  from  devising  more  than 
one-half  their  property  to  corporations  and  associations  of  certain  classes, 
does  not  apply  to  others  not  named  or  to  individuals. 

4.  8a.me— Who  mat  Urge  Violations. 

I>aws  ISOO,  c.  3G0,  which  prohibited  testators  from  devising  more  than  one- 
half  of  their  property  to  certain  corporations,  and  thereby  depriving  near 
relatives  named  therein  of  the  property,  was  passed  for  the  sole  benefit  of 
such  relatives;  and  other  relatives  not  mentioned,  although  Interested  in 
the  property,  have  no  right  to  insist  on  the  enforcement  of  the  statute. 

9.  Charitable  Trusts— Validitt—Coksthijction  op  Statute. 

Laws  18ii3,  c.  701,  is  entitled  "An  act  to  regulate  gifts  for  charitable  pur- 
poses," and  provides  that  a  devise  to  charitable  uses,  "which  shall  In  other 
respects  be  valid  under  the  laws  of  this  st.nfe."  shall  not  be  invalid  by  rea- 
son of  the  indeiiniteness  of  the  persons  designated  as  beneflclarles  in  the 
instrument  creating  the  same;  that.  If  a  trustee  be  named  in  such  instru- 
ment, title  shall  vest  in  him.  and,  If  none  be  named,  title  shall  vest  in  the 
supreme  court,  which  shall  have  control  of  the  devise.     Helii,  that  the  act 
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not  only  relieves  devises  to  charity  when  the  beneficiaries  are  uncertain, 
but  also  includes  all  devises  for  charitable  uses,  whether  to  corporatlcms 
or  individuals. 

Action  by  Benjamin  G.  Allen  and  others  against  Charles  E.  Stev- 
•ens  and  othera  for  the  construction  of  a  will.  Judgment  for  defend- 
ants. 

W.  G.  Tracey,  for  plaintiffs. 

A.  0.  Stevens  and  George  R.  Cook,  for  defendant  trustees  and 
executors. 

Frank  Hiscock,  for  defendant  attorney  general 

0.  Carskadden,  for  defendant  S.  B.  Breese. 

Brooks  &  Walrath,  for  Syracuse  University.  . 

Charles  C  Cook,  for  defendants  Syracuse  Home  Ass'n,  Hope  Col- 
lege, and  Onondaga  County  Orphan  Asylum. 

Charles  E.  Stevens,  for  First  Reformed  Dutch  Church,  of  Syra- 
■cuse,  and  Henry  D.  Mulford. 

M.  E.  &  G.  W.  Driscoll,  for  St.  Joseph's  Hospital 

Sutphen  &  Lefferts,  for  General  Synod. 

G.  D.  Chapman,  for  other  defendants. 

SCRIPTURE,  J.  This  action  was  brought  by  the  plaintiffs,  who 
■are  the  only  heirs  at  law  of  Nathan  F.  Graves,  deceased,  for  the  con- 
struction of  the  last  will  and  testament  of  said  deceased,  and  all 
questions  relating  to  the  construction  of  said  will  can  therein  be 
properly  adjudicated.  The  executors  intended  to  bring  an  action 
for  the  construction  of  said  will,  but  were  not  quite  ready  to  do  so 
at  the  time  of  the  commencement  of  this  action.  Nathan  F.  Graves, 
an  old  resident  of  Syracuse,  N.  Y.,  died  July  21,  1896  (at  the  ape 
of  about  83  years),  leaving  no  descendants  him  surviving,  but  leav- 
ing Catherine  H.  Graves  (who  at  the  time  of  his  death  was  about 
85  years  of  age),  his  widow,  and  the  plaintiffs,  his  only  heirs  at  law 
and  next  of  kin.  He  left  a  will,  drawn  by  himself,  bearing  date 
September  15,  1893,  proved  in  the  surrogate's  court  of  Onondaga 
county,  September  5,  1896;  and  on  the  same  da^y  letters  testamen- 
tary were  issued  to  Charles  E.  Stevens  and  Maurice  A.  Graves,  two 
of  the  executors  and  trustees  named  in  said  will,  Rasselas  A.  Bonta, 
and  executor  and  trustee  therein  named,  having  renounced  as  exec- 
utor, but  not  as  trustee.  The  executors  believe  that  all  of  the  leg- 
acies and  devises  under  said  will  are  valid,  except  the  one  to  Helen 
A.  Graves,  who  died  in  the  lifetime  of  the  testator.  The  personal 
estate  of  the  testator  was  appraised  at  about  $88,000.  The  real 
estate  of  the  testator  is  probably  worth  ?100,000,  more  or  less,  and 
about  which  there  is  an  action  in  the  supreme  court  pending  and  un- 
determined, involving  $40,000  or  $50,000;  it  being  claimed  on  the  part 
of  said  executors  that  the  same  is  a  part  of  the  testator's  estate,  and 
on  the  part  of  the  committee  of  Catherine  H.  Graves  (the  former 
owner)  that  the  same  doth  belong  to  her.  The  testator  was  a  law- 
yer by  profession,  and  had  practiced  law  more  or  less  until  his  death, 
but  was  not  actively  engaged  in  his  profession  during  the  last  20 
years  of  his  life,  but  had  an  office  in  the  front  room  of  the  New 


Digitized  by 


Google 


Sup.  Ct.)  ALLEN   ▼.  STKVEN8.  433 

York  State  Banking  Company  (of  which  bank  he  was  president  for 
about  40  years),  and  transacted  such  law  business  as  he  did  in  such 
office.  The  testator,  by  his  will,  has  appropriated  for  his  own  bene- 
fit, or  bequeathed  to  corporations,  societies,  and  associations,  about 
¥28,000,  no  part  of  which  has  been  paid;  f 22,000  to  relatives  and 
friends;  the  use  of  his  bank  stock  (between  f 20,000  and  |30,000) 
he  bequeathed  to  his  wife  for  life,  and  the  same  forms  a  part  of 
his  residuary  estate;  and  the  balance  of  his  property  to  Charles 
E.  Stevens  (a  nephew  and  former  law  partner),  Maurice  A.  Graves 
(a  nephew),  and  Basselas  A.  Bonta  (who  had  been  the  cashier  of  his 
bank  for  towards  40  years),  in  trust,  to  found,  erect,  and  main- 
tain a  home  to  be  known  as  "Craves  Home  for  the  Aged."  The 
defendants,  Charles  E.  Stevens,  Maurice  A.  Graves,  and  Basselas  A. 
Bonta,  are  the  trustees  named  in  the  tenth  paragraph  of  the  will 
of  Nathan  F.  Graves,  late  of  the  city  of  Syracuse,  deceased,  and 
Charles  E.  Stevens  and  Maurice  A.  Graves  are  also  the  acting  exec- 
utors of  such  will.  By  the  tenth  subdivision  of  such  will,  the  tes- 
tator gives  and  devises  unto  all  such  trustees  all  the  residuum  of 
his  estate,  in  the  following  words: 

"I  give,  bequeath,  and  devise  an  the  rest  and  residue  of  my  property,  of  every 
kind,  personal  and  real,  wherever  situate,  to  my  trustees  hereinafter  named, 
for  the  pnrpoee  of  founding,  erecting,  and  maintaining  Graves  Home  for  the 
Aged,  to  be  located  In  the  city  of  Syracase,  In  the  state  of  New  York.  It  Is 
■intended  as  a  home  for  those  who,  by  misfortune,  have  become  Incapable  of 
providing  for  themselves,  and  those  who  have  slender  means  of  support;  the 
institution  to  be  known  as  'Graves  Home  for  the  Aged.'  I  hereby  appoint 
Charles  E.  Stevens,  Basselas  A.  Bonta,  and  Maurice  A.  Graves  for  the  trustees 
to  execute  the  above  trust.  I  hereby  authorize  and  empower  my  executors, 
or  the  survivor  of  them,  to  rent  or  sell  any  part  or  all  of  my  real  estate  that 
I  may  own  at  the  time  of  my  death." 

Then  follows  an  authority  to  the  trustees  to  convey,  in  snbstan* 
tially  the  same  words.  And  the  eleventh  subdivision  of  the  will 
reads  as  follows: 

"My  executors  or  my  tmatees  are  authorized  to  retain  my  stock  and  shares 
In  the  New  York  State  Banking  Company,  and  continue  the  business  of  bank- 
ing for  a  term  of  years,  at  their  discretion;  but  the  same  Is  not  to  be  continued 
nor  any  portion  of  my  property  held  longer  than  the  lives  of  Catiierlne  Graves 
Roby  and  Helen  Breese  Graves." 

It  is  claimed  by  the  plaintiffs  that  this  portion  of  the  will  is  void 
by  reason  of  the  indefluiteness  of  the  trust  and  the  uncertainty  of 
the  beneficiaries,  and  that  it  violates  the  rule  against  perpetuities. 
The  plaintiffs  ask  for  the  construction  of  the  will  principally  upon 
two  questions:  First.  Is  the  residuary  devise  and  bequest  by  the 
testator  to  the  Graves  Home  for  the  Aged  invalid? — claiming  it  is 
void  and  that  the  plaintiffs  are  entitled  to  all  the  real  estate  of  the 
deceased,  and  all  the  personal  property  remaining  after  the  payment 
of  valid  legacies,  and  subject  to  any  share  the  widow  may  be  enti- 
tled to  therein.  Second.  Whether,  in  case  the  devise  and  bequest  to 
the  Graves  Home  for  the  Aged  is  valid,  such  devise  or  bequest  to 
trustees  to  found  such  home  falls  within  the  statute  of  18G0, — 
claiming  that  it  does.  These  defendants  claim  that  the  above  con- 
stitutes a  perfectly  valid  trust  under  the  laws  of  this  state,  and  they 
49  N.Y.S.— 28 
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base  such  claims  on  two  grounds:  First,  two  recent  statutes,  chap- 
ter 701  of  the  Laws  of  1893,  and  chapter  547  of  the  Laws  of  1896; 
and,  second,  irrespective  of  such  statutes,  on  the  authority  of  the 
case  of  Burrill  v.  Boardman,  43  N.  Y.  254,  and  the  doctrine  therein 
set  forth,  and  which  is  hereafter  fully  set  forth. 

Before  considering  the  rffect  of  the  Laws  of  1893  and  1896  upon 
gifts  for  charity,  the  history  of  that  law  in  England  and  all  of  thf 
states  of  the  Union,  including  New  York,  with  the  powers  of  the 
English  court  of  chancery  and  the  cy-prea  doctrine,  should  be  con- 
sidered. The  original  and  inherent  jurisdiction  of  courts  of  equity 
in  the  different  states,  and  the  source  from  whence  their  cy-pres 
powers  are  derived,  should  also  be  examined,  to  the  end  that  the 
true  intent  of  the  legislature  may  be  arrived  at,  and  from  what 
source  or  sources  and  principles  the  framers  of  the  law  created  the 
act.  Based  upon  certain  prerogatives  of  the  crown  and  the  statute 
of  43  Eliz.  c.  4,  the  court  of  chancery  in  England  exercised  a  pe- 
culiar jurisdiction  over  charitable  trusts,  in  determining  and  ap- 
plying gifts  to  charity  where  the  donor  had  failed  to  define  them. 
and  in  framing  schemes  of  approximation  near  to  or  remote  from 
the  donor's  true  design.  Where,  therefore,  there  was  a  gift  for  a 
general  and  indefinite  charitable  purpose,  either  the  king,  under  his 
sign  manual,  or  the  court  representing  him,  disposed  of  the  subject 
donated.  "The  distinguishing  features  of  this  class  of  trusts  as  ad 
ministered  in  England,  from  an  early  period,  were  that  they  might 
be  established  through  trustees,  who  might  consist  either  of  individ- 
uals or  a  corporation ;  and,  in  the  case  of  individual  trustees,  they 
might  hold  an  indefinite  succession,  and  be  self-perpetuating,  and 
the  funds  might  be  devoted  in  perpetuity  to  the  charitable  purposes 
iiidicated  by  the  donor,  while  private  trusts  were  not  permitted  to 
continue  longer  than  a  life  or  lives  in  being  and  twenty-one  years 
and  a  fraction  afterward.  The  persons  to  be  benefited  might  con- 
sist of  a  class,  though  the  individual  members  of  the  class  might  be 
upcertain.  The  scheme  of  the  charity  might  be  wanting  in  suffi- 
cient deflniteness  or  details  to  admit  of  its  practical  administration, 
and  in  such  cases  a  court  of  equity  would  order  a  reference  to  a 
master  in  chancery  to  devise  a  scheme  for  its  administration  which 
should  as  nearly  as  possible  conform  to  the  intentions  of  the  found- 
er of  the  charity,  and  thus  was  called  into  operation  what  was 
known  as  the  *cy-pres  doctrine.'  These  charitable  trusts  were  re- 
garded as  matters  of  public  concern,  and  were  enforceable  by  the 
attorney  general,  although  in  many  cases  the  court  would  compel 
their  performance  without  his  intervention  at  the  instance  of  a  town 
or  parish,  or  of  its  inhabitants,  or  of  an  individual  of  the  class  in- 
tended to  be  benefited,  such  as  one  of  the  poor  or  maimed,"  etc. 
Opinion  of  the  court,  per  Rapallo,  J.,  Holland  v.  Alcock,  108  N.  Y. 
324,  16  N.  E.  305.  It  was  well  said  in  Vidal  v.  Girard  Ex'rs,  2  How. 
127,  and  Price  v.  Maxwell,  28  I'a.  St.  23,  speaking  of  trusts  for  char- 
itable uses :  "WTiatever  is  given  for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  in  the  catholic  and  universal  sense,  given  from 
these  motives,  and  to  these  ends,  free  from  the  stain  or  taint  of 
every  consideration  that  is  personal,  private,  or  selfish,"  is  a  gift  for 
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charitable  uses.  But  a  condition  that  the  donor's  name  shall  be  at- 
tached does  not  invalidate  it  as  a  legal  charity.  Miller  v.  Porter,  53 
Pa.  St.  292.  It  was  at  one  time  supposed  that  trusts  for  charitable 
uses  arose  from  the  provisions  of  the  statute  of  43  Eliz.  c.  4,  known 
as  the  "Statute  of  Charitable  Uses,"  which  enumerated  many  which 
were  directed  to  be  enforced;  but  the  design  of  this  and  several 
prior  statutes  was  merely  the  restoration  and  encouragement  of  the 
charitable  institutions  which  had  been  abolished  by  earlier  statutes. 
Perry,  Trusts,  §  692.  The  English  court  -of  chancery,  earlier  than 
the  enactment  of  this  statute,  has  often  exercised  jurisdiction  over 
the  trusts,  not  from  the  statute,  but  independently  of  it.  Vidal  v. 
Girard's  Ex'rs,  supra.  It  is  now  generally  settled  that  courts  of 
equity  have  an  original  and  inherent  jurisdiction  over  charities, 
though  the  English  statute  is  not  in  force. 

It  is  believed  that  at  the  time  of  the  passage  of  Laws  1893,  c.  701, 
in  every  state  of  this  Union,  except  Maryland,  North  Carolina, 
New  York,  Virginia,  and  Wisconsin,  courts  of  equity  have- cypres 
power  and  jurisdiction  over  trusts  for  charity.  In  some  of  the  states 
the  statute  of  43  Eliz.  c.  4,  has  been  adopted,  while  in  others  the 
principles  of  the  statutes  have  been  adopted  and  constitute  part  of 
the  law  of  the  state.  In  some  of  the  states  the  court  of  chancery 
has  jurisdiction  by  virtue  of  its  original  common-law  power  without 
claiming  prerogative  powers  or  invoking  the  aid  of  the  statute. 
The  statute  of  Elizabeth  was  repealed  by  the  state  legislature  in 
1788,  and  the  prerogative  of  the  crown  had,  of  course,  no  effect  in 
this  state;  but  the  powers  and  jurisdiction  of  the  English  court  of 
♦•hancery,  as  they  existed  in  England  at  the  time  of  the  Revolution, 
were  supposed  to  have  followed  and  remained  with  courts  of  equity 
in  this  state;  and  the  law  of  charities,  it  was  claimed,  independent 
of  the  statute  of  Elizabeth,  was  in  force  prior  to  that  statute,  and 
continued  after  its  abolition.  It  was  also  held  that  the  provisions  of 
the  Revised  Statutes  relative  to  restriction  on  alienation  generally, 
and  to  accumulations  of  personal  property  and  of  expectant  estates, 
did  not  affect  property  given  in  perpetuity  to  religious  or  charitable 
institutions.  Williams  v.  Williams,  8  N.  Y.  527;  Owens  v.  Society, 
14  N.  Y.  380;  Beekman  v.  Bonsor,  23  N.  Y.  298.  In  Williams  v. 
^A'illiams  it  was  considered  by  the  court  of  appeals  that  the  law 
of  charity  was,  at  an  early  period  in  English  judicial  history,  in- 
grafted upon  the  common  law,  and  that  it  existed  irrespective  of 
the  declaratory  statute  of  Elizabeth  which  was  afterwards  repealed. 
The  proceedings,  under  that  statute,  were  considered  of  an  excep- 
tional nature,  applicable  to  existing  gifts,  and  not  to  the  exercise 
of  a  general  jurisdiction  of  the  courts  over  charitable  gifts,  which, 
consequently,  remained  unimpaired  on  the  abolition  of  the  statute. 
It  was  held  in  Beekman  v.  Bonsor,  23  N.  Y.  298,  that,  as  a  general 
rule,  charitable  trusts  are  subject  to  the  rules  which  appertain  to 
trusts  in  general;  among  others,  that  the  trust  must  be  capable 
of  execution  by  a  judicial  decree,  in  affirmance  of  the  gift  as  the 
donor  made  it;  and.  consequently,  that  a  charitable  gift  of  a  sum 
which  is  left  uncertain,  or  which  is  left  to  the  discretion  of  executors 
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who  have  renoanced  the  trust,  especially  where  the  objects  to  be 
benefited  are  not  especially  designated,  was  void;  that  the  English 
common  law  on  the  subject  could  only  be  considered  as  in  force  here 
80  far  as  it  is  adapted  to  our  political  condition,  and  capable  of  ad- 
ministration in  the  exercise  of  strictly  judicial  power,  inasmuch  as 
our  courts  are  clothed  only  with  an  expressed  judicial  authority,  and 
do  not  act  as  exponents  or  ministrants  of  a  governing  power.  In 
the  cases  of  Levy  v.  Levy,  33  N.  Y.  97,  and  Bascom  v.  Albertson. 
34  N.  Y.  584,  it  was  held  that  the  statute  of  charitable  uses  was  re- 
pealed by  statute  in  1788,  and  with  it  the  whole  system  of  charitablt* 
uses,  and  that  trusts  for  charities  must  be  as  definite  as  private 
trusts,  and  that  indefinite  charitable  uses  must  be  administered  ac 
cording  to  the  statute  of  the  state,  and  that  all  gifts  for  such  uses 
are  subject  to  the  provisions  of  the  Revised  Statutes  in  relation  to 
uses  and  trusts,  perpetuities,  and  the  limitations  of  future  estates. 
The  cy-pres  power  of  the  English  courts  of  chancery  was  definitdr 
held  not  to  have  any  existence  in  the  jurisprudence  of  this  state  in 
Holland  v.  Alcock,  supra,  and  that  trusts  for  charitable  purposet^ 
formed  an  established  exception  to  the  law  against  perpetuities,  a» 
it  existed  before  the  Revised  Statutes,  and  that  it  was  not  the  in- 
tention of  the  legislature  in  reversing  the  branch  of  the  law  relative 
to  perpetuities  to  abolish  that  feature  of  the  law  of  charities  which 
allowed  the  income  of  property  to  be  perpetually  devoted  to  ichar 
itable  purposes. 

The  trend  of  decisions  up  to  the  passage  of  Laws  1893,  c.  701,  and 
Real  Property  Law  (chapter  547,  Laws  1896)  §  93,  are  to  the  effect 
that  courts  of  equity  had  no  cy-pres  powers;  that  gifts  to  individ- 
uals as  trustees  in  perpetuity,  to  unincorporated  associations,  to 
corporations  not  expressly  authorized  by  charter  or  statute  to  take, 
or  for  uncertain,  undefined,  or  indefinite  uses,  or  for  the  nse  of  un- 
defined or  indeterminate  beneficiaries,  and  not  limited  to  take  effect 
within  the  statutory  period,  all  were  invalid.  Read  v.  Williams,  125 
N.  Y,  660,  26  N.  E.  730;  Wilcox  v.  Gilchrist,  85  Hun,  12,  32  N.  Y. 
Snpp.  608;  Pri chard  v.  Thompson,  96  N.  Y.  76;  Tilden  v.  Green.  130 
N.  Y.  29,  28  N.  E.  880;  Fairchild  v.  Edson,  77  Hun,  298,  28  N.  Y. 
Supp.  401;  Gross  v.  Moore,  141  N.  Y.  559,  36  N.  E.  343;  Goddaid 
V.  Pomeroy,  36  Barb.  546;  People  v.  Powers,  147  N.  Y.  104,  41  5. 
E.  432;  White  v.  Howard,  46  N.  Y.  144;  In  re  O'Hara,  95  N.  Y. 
403;  Rose  v.  Hatch,  125  N.  Y.  427,  26  N.  E.  467;  Posdick  v.  Town 
of  Hempstead,  125  N.  Y.  581,  26  N.  E.  801;  Jennings  v.  Conboy,  73 
N.  Y.  230.  "The  characteristics  of  a  charitable  use  before  the  Re- 
vised Statutes  were  indefiniteness  and  permanence, — ^indefinitenese. 
in  that  the  trust  was  for  the  benefit  of  a  class  or  the  public,  and  not 
for  a  particular  person;  permanence,  in  that  the  rules  relating  to 
perpetuities  had  no  relation  to  charity  unless  the  execution  of  the 
charity  was  postponed.  Limitations,  settlements,  or  gifts  intended 
to  benefit  the  public,  or  which  have  some  educational,  benevolent, 
charitable,  or  religious  end,  usually  present  two  characteristics. 
They  are  permanent  in  operation,  and  they  are  indefinite  or  nncer- 
tain  in  respect  of  the  real  or  individual  beneficiaries."    Fowler. 
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Cbaritable  Uses,  1896.  The  Eevised  Statutes  abolished  all  uses  and 
trasts  in  real  property  not  therein  authorized,  and,  among  others, 
trusts  and  uses  for  charitable  purposes.  Biker  v.  Leo,  115  N.  Y. 
t>3,  21  N.  E.  719.  This  statutory  abrogation  of  all  trusts  except  the 
four  classes  specified  in  the  statute  does  not  apply  to  personal  prop- 
erty trasts.  Holmes  v.  Meade,  52  N.  Y.  332.  In  personal  property, 
trusts  may  be  created  for  any  purpose  not  in  its  nature  improper; 
but,  in  so  far  as  any  trust  in  personal  property  affects  suspension 
of  the  absolute  ownership,  it  falls  within  the  operation  of  the  statute 
forbidding  such  suspension  beyond  two  lives  in  being.  Barry  v. 
Lambert,  98  N.  Y.  300;  Genet  v.  Hunt,  113  N.  Y.  158,  21  N.  E.  91; 
Fowler,  Charit  Uses,  97.  The  Bevised  Statutes  permitted  the  crea- 
tion of  powers  in  trust  for  any  purpose  not  contrary  to  law,  but 
prohibited  an  undue  suspension  of  the  power  of  alienation.  The  Re- 
vised Statutes  did  not  provide  specifically  the  term  for  which  a  trust 
may  be  created,  except  in  few  instances  which  are  not  important 
here.  The  real  property  law  provides  that  every  express  trust  ceases 
when  its  purpose  ceases.  The  only  other  statutes  bearing  on  this 
subject  are  those  which  deal  with  suspension  of  the  power  of  alien- 
ation or  of  ownership  beyond  a  specified  term. 

Briefly  stated,  the  law  of  charitable  uses  contemplated  permission 
of  an  indefinable  class  of  beneficiaries,  an  unlimited  term,  and  they 
were  entirely  abolished  as  to  real  and  personal  property,  and  wheth- 
er under  trusts  or  powers;  but  certain  quasi  charitable  trusts  and 
powers  could  still  be  created,  restricted,  in  cases  of  suspension,  to 
the  statutory  term,  and  in  all  cases  to  the  benefit  of  persons  who 
might  be  very  numerous,  but  must  be  definitely  ascertained;  and  the 
particular  purpose  of  these  quasi  charitable  trusts  was  restricted,  in 
real  property,  by  the  terms  of  the  statute  speci^ng  the  purposes 
authorized,  and  in  personal  property  or  under  powers  to  any  purpose 
not  contrary  to  law;  and  the  only  method  (with  a  few  statutory 
exceptions  like  the  Shaker  trusts)  provided  by  law  for  accomplish- 
ing a  similar  end,  without  a  time  limit  or  a  definite  description  of 
the  individuals  who  might  ultimately  and  directly  secure  a  benefit, 
lay  in  the  system  of  corporations  chartered  for  charitable  purposes. 
Bird  V.  Merklee,  144  N.  Y.  544,  39  N.  E.  645.  The  l^islature  had 
taken  away,  and  the  legislature  might  give  again,  the  power  to 
create  charitable  uses,  untrammeled  by  these  restrictions.  Some  such 
exceptions  were  from  time  to  time  created. 

The  will  of  Mr.  Graves  does  not  provide  for  the  formation  of  a 
corporation  or  society  by  said  trustees,  and  the  conveyance  of  the 
propCTty  to  it.  It  expressly  provides  for  the  founding,  erecting, 
and  maintaining  the  charity  under  his  name,  to  be  known  as  "Graves 
Home  for  the  Aged,"  and  appoints  the  trustees  to  execute  the  trust. 
They  are  not  directed  to  incorporate  a  society  or  corporation  to  do 
it,  conveying  thereto  the  estate  they  take  under  the  will,  but  they  are 
to  execute  it.  The  title  to  the  property  devised  to  the  trustees 
vested  absolutely  in  them  free  from  any  charges  on  the  death  of 
Mr.  Graves.  The  charge  of  the  payment  of  income  of  certain  real 
and  personal  estate  did  not  suspend  the  vesting  of  the  title  of  the 
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estate  in  them  until  the  widow's  death.  The  eleventh  clause  of  the  will 
expressly  provides  that  no  portion  of  his  property  shall  be  held  longer 
than  the  lives  of  two  persons  in  being  named.  The  statute  of  per 
petuities  is  in  no  way  violated.  Numerous  cases  have  held  devises 
for  charitable  purposes  invalid  which  directed  the  incorporation  of 
a  company  to  take  title  and  administer  the  charity,  which  of  neces- 
sity could  not  be  done  within  the  lives  of  two  persons  in  being. 
"One  vice  in  all  these  cases  was  that,  by  force  of  the  limitations 
created,  the  ownership  was  left  'swinging  in  abeyance,'  doubtful  of 
its  direction  and  ultimate  resting  place;  and  this  for  a  period  longer 
or  shorter,  and  not  measured  by  lives  in  being."  Opinion  by  Pinch. 
J.,  Oruikshank  v.  Chase,  113  N.  Y.  337,  21  N.  E.  64.  "It  seems  that 
the  nonexistence,  as  a  corporate  body,  at  the  time  of  a  testator's 
death,  of  an  institution  intended  by  him  as  an  object  of  his  bounty, 
will  not  alone  defeat  a  testamentary  gift.  If  no  such  limit  is  fixed 
to  the  time  of  incorporation,  but  is  left  dependent  upon  the  will  of 
the  legislature,  the  gift  is  void."  People  v.  Simonson,  126  N.  T. 
299,  27  N.  E.  380. 

The  case  that  resembles  the  one  at  bar  is  Burrill  v.  Boardman. 
43  N.  Y.  254.  It  was  an  executory  bequest  to  trustees  for  the  es- 
tablishment in  the  city  of  New  York  of  a  hospital  for  the  reception 
of  sick  and  diseased  persons,  and  for  its  permanent  endowment, 
directing  the  trustees  to  apply  to  the  legislature  for  proper  acts  to 
incorporate,  secure,  and  perpetuate  said  hospital.  The  will  further 
provided  that,  in  the  event  the  legislature  refused  the  charter  within 
two  lives  in  being  at  his  decease,  the  trustees,  from  time  to  time, 
pay  over  the  bequests  that  may  come  into  their  possession  to  the 
United  States,  etc.  This  executory  bequest  was  held  good  on  the 
same  principle  as  a  devise  for  the  benefit  of  an  unborn  child.  "Th'- 
testator  does  not  only  declare  his  intention  to  give  to  a  person  not 
in  esse,  but  is  actually  giving  directions  for  tiie  creation  of  that 
person;  and  there  is  no  difference  between  the  cases,  but  that  one 
is  an  executory  trust  for  a  natural  person,  to  be  created,  and  the 
other  is  a  political  person  to  be  created."  Attorney  General  v. 
Downing,  Wilm.  Op.  16;  Burrill  v.  Boardman,  supra.  The  testa- 
tor, in  the  case  of  Power  v.  Cassidy,  79  N.  Y.  602,  gave  the  residuum 
of  his  property  to  his  executors,  to  be  divided  by  them  among  such 
Catholic  charities  and  churches,  etc.,  in  the  state  of  New  York,  as 
the  majority  of  his  executors  should  decide,  and  in  such  proportions 
as  they  should  think  proper.  This  will  was  sustained,  and  it  was 
held  that  by  the  terms  of  the  will  there  was  an  equitable  conversion 
of  the  testator's  real  estate  into  personalty.  The  principles  held  in 
the  case  cited  were  approved  in  People  v.  Powers,  147  N.  Y.  104, 
41  N.  E.  432.  The  courts  have  built  up  on  the  ruins  of  the  Williams 
Case  a  system  or  rule  of  law  holding  that  if  a  man  desires  to  leave 
his  real  property  to  charity,  he  can  only  do  so  through  a  corporation, 
making  his  bequest  to  a  corporation  entitled  by  its  charter  to  re- 
ceive  and  hold  the  gift  for  charitable  uses,  or  he  must  provide  by 
bis  will  for  the  creation  of  a  corporation,  with  power  to  take  the 
gift  within  the  time  limited  by  the  statute  against  perpetuities. 
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"When  the  gift  to  a  charitable  use  is  so  indefinite  as  to  be  incapable 
of  being  executed,  the  representatives  of  the  donor  must  prevail  over 
the  charity." 

Williams  v.  Williams,  sapra,  is  the  only  case  which  defines  the 
troBts  that  are  and  are  not  capable  of  execution  by  judicial  decree. 
Judge  Denio  says,  on  page  549 : 

"The  cases  in  which  the  Intervention  of  the  Ulng  is  required  are  very  dif- 
ferent. The  rule  upon  this  snbject  is  laid  down  with  precision  by  Sir  Wil- 
liam Grant,  In  Ommanney  v.  Butcher,  Turn.  &  R.  200.  'The  law  upon  cases 
of  this  sort,'  he  says,  'is  now  reduced  to  very  clear  and  distinct  principles. 
Where  there  Is  a  general.  Indefinite  charitable  purpose,  not  fixing  itself  upon 
any  particular  object,  the  disposition  is  in  the  Icing  by  the  sign  manual;  but 
where  the  gift  is  to  trustees,  with  general  or  some  objects  pointed  out,  the  court 
will  take  upon  itself  the  execution  of  the  trust.  If  he  [the  executor]  Is  not 
to  take  for  his  own  beneflf,  the  consequence  is  that  if  a  particular  object,  as 
the  erection  of  a  school,  or  even  a  general  object,  providing  it  can  be  seen 
what  the  purpose  is,  Is  pointed  out,  the'  court  wUl  execute  the  trust;  but  If 
there  la  an  absence  of  discretion  in  individuals,  and  the  object  to  which  the 
fund  is  to  be  applied  Is  of  a  general.  Indefinite  nature,  the  law  casts  the  ap- 
plication of  the  fund  upon  the  king  as  parens  patrla.  The  gift  In  that  case 
was  of  a  residue,  to  be  given  In  private  charity.'  In  Moggrldge  v.  Thackwell, 
7  Ves.  36,  the  same  doctrine  is  laid  down  by  Lord  Bldon.  The  will,  in  that 
rase,  gave  the  residue  to  an  individual,  'desiring  him  to  dispose  of  the  same 
in  such  charities  as  he  shall  think  fit,  recommending  poor  clergymen  who 
have  large  families  and  good  characters.'  Lord  Thurlow  had  decided  that 
this  was  sufficiently  definite  to  be  executed  by  the  court,  and  Lord  Eldon 
affirmed  the  decree  on  a  rehearing.  In  Gary  v.  Abbot,  Id.  490,  the  bequest 
was  for  the  education  of  poor  children  in  the  Roman  Catholic  faith,  which, 
by  the  law  of  England,  was  illegal;  and  the  master  of  the  rolls  decreed  that 
the  fund  should  not  go  to  the  next  of  kin,  but  to  such  charitable  purposes  as 
the  king,  under  his  sign  manual,  should  appoint  See,  also,  Reeve  v.  Attorney 
General,  3  Hare,  191;  2  Story,  Eq.  Jur.  i  1190.  It  is  only  where  the  purpose 
Is  Indefinite,  as  In  the  case  of  a  gift  for  charity  generally,  or  has  become  im- 
practicable on  account  of  the  death  of  a  party  who  was  to  select  the  object. 
or  Is  illegal,  as  in  the  case  last  referred  to,  that  the  aid  of  the  crown  is  required." 

One  of  the  results  of  the  decisions  built  up  on  the  ruins  of  the 
Williams  Case  was  that  the  courts  would  not  permit  a  willing  trus- 
tee to  carry  out  the  benevolent  and  charitable  purposes  of  the  testa- 
tor. The  common-law  courts  knew  no  such  thing  as  a  trustee  when 
the  legal  title  was  vested  where  they  supposed  the  beneficial  enjoy- 
ment to  be  A  trustee  is  a  creature  of  equity,  and,  when  he  be- 
comes vested  with  the  legal  title  under  a  valid  will,  the  trust  ex- 
pressed by  the  testator  failed.  The  only  way  in  which  the  benefit  of 
the  property  could  be  given  .to  the  representatives  of  the  testator 
was  by  a  court  of  equity  creating  in  the  heirs  and  next  of  kin  an 
equitable  interest,  or  "eqnita,ble  estate,"  as  it  is  called,  and  thus 
decreeing  a  resulting  trust.  Now,  then,  the  very  nature  of  a  re- 
snltiog  trust — the  principles  upon  which  it  arose — was  either  to 
carry  out  the  intentions  of  the  testator  or  grantor,  as  the  case  might 
be,  or  to  prevent  the  unjust  enrichment  of  the  person  holding  the 
legal  title.  They  arise  when  property  has  been  conveyed  or  willed 
upon  trust,  and  either,  through  inadvertence,  no  beneficiary  is 
named,  or,  if  named,  is  not  in  existence  or  refuses  the  gift,  or  else 
that  the  trust  created  is  illegal  or  against  public  policy.  In  the 
one  case  it  is  impossible  for  the  trustee  to  carry  out  the  trust,  and 
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in  the  other  case  the  law  says  that,  since  the  trust  is  against  public 
policy,  in  no  event  will  we  allow  the  trustee  to  carry  out  the  trust. 
Hence  it  is  seen  in  either  case  for  the  trustee  to  keep  the  property 
would  be  manifestly  unjust;  he  would  be  unjustly  enrichfiig  him- 
self. Why?  Because  the  giver  of  the  property,  by  declaring  the 
gift  to  be  in  trust,  has  clearly  indicated  his  intention  that  the  trus- 
tee, shall  not  have  it  himself;  and,  since  it  is  absolutely  impossible 
to  give  it  to  the  persons  who  the  testator  meant  should  have  it, 
it  is  eminently  just  that  it  should  be  returned  to  the  heirs  and  next 
of  kin  by  means  of  a  resulting  trust,  in  order  to  prevent  the  unjust 
enrichment  of  the  trustee.  Now,  in  the  case  of  a  charitable  trust, 
where  the  trustee  is  willing  to  execute  the  trust  according  to  the 
confldoice  imposed  in  him  bv  the  testator,  nothing  of  the  kind  hap 
pens.  It  would  be  a  travesty  on  justice  to  say  that  a  charitable 
trust,  such,  for  instance,  as  to  A.  B.  for  the  purpose  of  educating 
such  poor  children  as  he  should  select,  was  against  public  policy. 
To  say  that  it  would  be  impossible  for  the  trustee  to  carry  out  the 
trust  if  left  alone  would  be  to  say  that  he  was  void  of  ordinary  in- 
telligence. The  testator  has  created  no  equitable  interest  in  his 
heirs  and  next  of  kin.  In  fact,  he  has  Indicated  his  intention  that 
they  should  not  have  his  property.  He  has  vested  in  the  trustee  a 
personal  confidence,  and  as  long  as  the  trustee  is  willing  and  anx- 
ious to  carry  out  the  intentions  of  the  testator,  and  is  not  in  any 
way  trying  to  unjustly  enrich  himself,  there  is  no  occasion  for  the 
court  to  create  an  equitable  estate  in  the  heirs,  and  decree  a  resulting 
trust. 

The  effect  of  refusing  to  allow  a  willing  trustee  to  carry  out  a 
trust  is  described  by  Professor  Ames,  of  Harvard  Law  School,  as 
follows: 

"In  the  one  case,  where  the  will  of  the  testator  cannot  be  carried  out,  equity. 
by  interfering,  prevents  the  unjust  enrichment  of  the  trustee  at  the  expense  of 
those  better  entitled.  In  the  other  case,  where  the  will  of  the  testator  can 
be  fulfilled  [1.  e.,  a  charitable  trust],  equity,  by  interfering,  defeats  his  will, 
and  thus  produces  the  unjust  enrichment  of  the  testator's  representatives,  at 
the  expense  of  the  Intended  beneHclaries.  In  the  one  case  the  impossibility 
of  performing  the  express  trust  gives  rise  to  an  equitable  constructive  trust. 
In  the  other  case  an  inequitable  constructive  trust  is  what  causes  the  impos- 
sibility of  performing  the  express  trust.     Surely,  a  strange  perversion." 

But  it  is  argued  that  it  is  the  essence  of  a  trust  that  there  should 
be  a  beneficiary  capable  of  coming  into  court,  and  demanding  the 
execution  of  the  trust.  This  is  all  very  well  when  it  comes  to  en- 
forcing the  execution  of  the  trust.  If  the  trustee  refuses  to  carry 
out  the  intentions  of  the  testator,  then  he  is  trying  to  unjustly  en- 
rich himself;  and  the  court  not  being  vested  with  any  discretionary 
power  by  the  testator,  if  it  cannot  ascertain  the  beneficiaries,  may 
rightly  and  on  principle  decree  a  resulting  trust.  Is  the  above  not 
exactly  what  the  courts  of  this  state  have  done  in  that  class  of  cases 
(hereafter  more  fully  referred  to),  where  a.  testator  has  made  a  be- 
quest to  a  corporation  to  be  devoted  to  a  particular  object,  as  the 
support  of  the  poor?  The  courts  hold  that,  no  matter  how  indefinite 
the  ultimate  beneficiaries,  if  the  corporation  has  the  corporate  power 
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to  perform  the  thing  designated,  the  bequest  is  perfectly  valid,  and 
that  there  is  really  no  trust.  Adams  v.  Perry,  43  N.  Y.  487;  Wet- 
more  V.  Parker,  52  N.  Y.  450;  Le  Couteulx  y.  City  of  Buffalo, -33 
N.  y.  333.  The  most  recent  case  of  this  class  is  Bird  v.  Merklee,  144 
N.  Y.  544,  39  N.  E.  645,  where  the  testator  gives  his  property  to 
certain  churches  for  the  purpose  of  buying  coal  for  the  poor  of  such 
churches.  Suppose  that  one  of  these  churches,  by  its  charter,  also 
had  the  corporate  power  of  running  a  baseball  park,  or,  to  make 
an  extreme  case  (extreme  cases  best  illustrate  a  principle),  of  carry- 
ing on  a  race  course,  and  should  apply  the  money  given  for  the  pur- 
pose of  training  horses;  would  the  courts  still  say  that  there  was 
really  no  trust?  I  think,  in  common  justice,  they  would  say  that 
the  corporation  was  unjustly  enriching  itself,  and,  if  the  courts 
could  not  ascertain  the  beneficiaries,  would  then  decree  a  resulting 
trust.  Why  should  not  a  bequest  to  a  trustee  for  a  specific  purpose, 
where  the  rule  against  perpetuities  is  not  violated,  and  the  trustee 
is  willing  to  execute  the  trust,  be  held  valid  as  well  as  a  bequest  to 
a  corporation  for  a  specific  purpose?  A  trust  of  personal  property  is 
not  within  the  statute  of  uses  and  trusts,  and  may  be  created  for 
any  purpose  not  forbidden  by  law.  Gilman  v.  McArdle,  99  N.  Y. 
451,  2  N.  E.  464,  and  see  cases  heretofore  referred  to  on  trusts  and 
uses  in  personal  property. , 

.  I  am  inclined  to  regard  the  trust  in  this  case  at  bar  as  a  trust  of 
personal  property,  and  the  direction  of  the  testator  for  the  sale 
amounts  to  equitable  conversion  for  the  purpose  of  paying  debts 
and  legacies  and  the  founding  of  Graves  Home  for  the  Aged,  and  a 
full  execution  of  the  charity.  It  is  evident  that  the  persondl  prop- 
erty is  not  sufficient  to  pay  the  debts,'  legacies,  and  expenses  of  ad- 
ministration. The  property  must  be  treated  as  personal  for  the  pur- 
poses of  the  trust.  First,  the  will  directs  the  sale  of  it;  and,  sec- 
ond, necessity  demands  the  conversion.  Asche  v.  Asche,  113  N.  Y. 
232,  21  N.  E.  70;  Delafield  v.  Barlow,  107  N.  Y.  535,  14  N.  E.  498; 
Dodge  V.  Pond,  23  N.  Y.  69;  Power  v.  Cassidy,  79  N.  Y.  602;  Lent 
V.  Howard,  89  N.  Y.  169;  Fraser  v.  Trustees,  124  N.  Y,  479,  26  N. 
E.  1034;  Shipman  v.  Bollins,  98  N.  Y.  326.  I  am  unable  to  find  a 
single  authority  in  the  courts  of  this  state  holding  or  even  intimat- 
ing that  a  testator  cannot,  through  private  individuals  and  friends, 
selected  as  trustees  (giving  and  devising  to  them  the  absolute  title), 
work  out  and  provide  a  private  charity  to  the  same  extent  and  in  all 
respects  as  valid  as  a  devise  to  a  corporation  or  to  trustees  to  con- 
vey to  the  same  for  charitable  uses,  within  two  years  after  the 
testator's  death,  provided  two  lives  named  in  his  will  should  con- 
tinue so  long.  The  title  of  the  property  vested  absolutely  in  the 
trustees,  free  from  any  charges,  upon  the  death  of  Mr.  Graves.  His 
will  does  not  violate  the  statute  against  perpetuities,  and  does  not 
contravene  any  statute  of  the  state  as  to  corporations,  associations, 
and  societies  entitled  by  their  charters  to  take  and  receive  gifts  for 
charitable  uses.  It  is  the  duty  of  the  court  to  harmonize  and  retain 
as  far  as  possible  all  the  provisions  of  the  will,  to  reject  no  words 
of  the  maker  except  upon  imperative  necessity,  and  to  seek  for  all 
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of  them  some  force  and  operation.  The  court  may  punctuate,  and 
add,  omit,  or  substitute  words,  in  order  to  give  effect  to  the  actual 
intention  appearing  from  the  instrument  as  a  whole;  as  by  adding 
commas  and  relative  pronouns,  changing  "and"  to  "or,"  correcting 
plural  into  singular,  transposing,  inserting,  and  omitting.  Crooke 
V.  CJounty  of  Kings,  97  N.  Y.  421,  434;  Fraser  v.  Trustees,  124  X. 
Y.  479,  26  N.  E.  1034;  Roe  v,  Vingut,  117  N.  Y.  204,  22  N.  E.  933; 
Weeks  v.  Corn  well,  104  N.  Y.  325,  10  N.  E.  431;  Mott  v.  Ackerman, 
92  N.  Y.  539;  Starr  v.  Starr,  132  N.  Y.  154,  30  N.  E.  384.  Where  a 
testator's  object  is  unworthy  or  commands  the  just  condemnation  of 
the  court,  it  will  not  strain  to  support  its  plan.  In  re  Paton,  111 
N,  Y.  480,  18  N.  E.  625;  Greene  v.  Greene,  125  N.  Y.  506,  26  N. 
E.  739.  But,  apart  from  this  objection,  it  endeavors  to  find  a  way 
of  upholding  the  will,  and  to  effectuate  it  through  some  legal  chan- 
nel of  construction,  if  any  be  open.  Greene  v.  'Greene,  supra ;  Locke 
V.  Trust  Co.,  140  N.  Y.  135,  35  N.  E.  578;  Terry  v.  Wiggins,  47  X. 
Y.  512;  Duclos  v.  Benner,  136  N.  Y.  560,  32  N.  E.  1002.  In  aid 
of  a  construction  which  would  give  validitv,  testator  may  be  pre- 
sumed to  have  known  the  law  and  intended  that  meaning.  The  law 
favors  a  construction  that  will  avoid  intestacy.  Chwatal  v.  Schrein- 
er,  148  N.  Y.  683,  43  N.  E.  166.  I  am  of  the  opinion  that  the  devise 
and  bequest  for  founding  "Graves  Home  for  the  Aged"  is  valid, 
independent  of  the  remedial  acts  of  1893  and  1896. 

The  plaintiffs  claim  that,  if  the  devise  and  bequest  to  "Graves 
Home  for  the  Aged"  is  valid,  then  such  bequest  falls  within  the 
statute  of  1860,  and  that  the  testator's  wife,  and  plaintiffs  are  enti- 
tled to  receive  all  of  the  property  in  excess  of  one-half  part  thereof, 
which  the  corporations  and  associations  named  in  the  acts  can  hold 
in  trust  or  otherwise.  A  testator  having  wife,  child,  or  parent  was 
not  prohibited  by  chapter  319  of  the  Laws  of  1848  and  chapter  360 
of  the  Laws  of  1860  from  giving  his  entire  estate  to  other  corpora- 
tions and  associations  not  named  in  those  acts,  or  to  other  indi- 
viduals. 
In  Harris  v.  Slaght,  46  Barb.  504,  Johnson,  J.,  speaking: 
"But  the  restraint  Is  only  af^ainst  the  corpomtions  of  a  specified  character 
or  description,  and  not  even  corporations  Rpnerally.  And,  as  respects  indi- 
viduals, there  Is  no  restraint  whatever.  There  is  nothing  whatever  In  the 
provisions  of  this  act  (referring  to  chapter  319  of  the  Laws  of  1848)  to  prevent 
a  testator  thus  related  from  giving  his  entire  estate  to  other  corporations  or  to 
other  Individuals." 

In  Re  Crane's  Will,  12  App.  Div,  276,  42  N.  Y.  Supp.  904,  the  court 
says: 

"The  point  is  also  taken  that  the  bequest  to  the  city  conflicts  with  the  pro- 
visions of  chapter  360  of  the  Laws  of  1860,  prohibiting  the  gift  by  a  testator, 
under  certain  clrcnmstances.  of  more  than  one-half  of  his  estate.  But  this  act 
only  applies  to  benevolent,  charitable,  literary,  sclentlflc,  religious,  or  mission- 
ary societies;  in  other  words,  to  a  particular  class  of  private  corporations.  It 
does  not  apply  to  the  state,  nor  to  Individuals,  nor  to  public  or  municipal  cor- 
porations." 

In  HoUis  V.  Seminary,  95  N.  Y.  166,  Judge  Earl  says: 
"The  general  rule  Is  that  one  may  do  with  his  property  as  he  pleases.     He 
may  dispose  of  It  by  will  in  any  way  that  suits  his  fancy  or  his  Judgment.   He 
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may  give  It  all  to  strangers,  and  thus  disinherit  his  relations.  He  may  give  It  aD 
to  natural  persons  or  to  corporations  capable  of  taking.  He  may  give  It  di- 
rectly, or  create  trusts  which  the  law  allows,  and  this  general  power  of  dlsposl- 
tton  be  possesses  down  to  the  last  hour  of  conscious,  Intelligent  existence." 

The  statute  of  1860  does  not  include  devises  to  individuals  or  de- 
vises to  the  supreme  court. 

The  counsel  for  the  executors  makes  the  further  point  that  the- 
law  of  1860,  naming  certain  near  relatives,  was  passed  for  the  sole- 
benefit  of  those  persons  named,  and  that  relatives  or  heirs,  not 
named  in  the  law,  although  they  would  benefit  by  its  applicatioq^ 
have  no  right  or  standing  in  court  to  insist  on  its  enforcement. 
After  a  careful  examination  of  the  decisions,  and  particularly  of  the 
recent  case  of  Amherst  College  v.  Bitch,  151  N.  Y.  333,  45  N.  E.  876,. 
we  are  of  the  opinion  that  he  is  fully  justified  in  his  contention. 

The  will  should  also  be  sustained  under  the  remedial  acts.  The 
supreme  court,  besides  its  original  jurisdiction  over  trusts,  is  given 
by  the  acts  in  question  control  over  gifts  for  charitable  or  benevolent 
uses,  and  the  cy-pres  powers  of  the  English  courts  are  adopted  and 
conferred  upon  it  in  some  respects. 

Laws  1883,  c.  701,  {  1:  "No  gift,  grant,  bequest  or  devise  to  religious,  edu- 
cational, charitable,  or  benevolent  uses,  which  shall,  in  other  respects  be  valid 
under  the  laws  of  this  state,  shall  or  be  deemed  invalid  by  reason  of  the  In- 
definiteness  or  uncertainty  of  the  persons  designated  as  the  beneficiaries  there- 
under in  the  Instrument  creating  the  same.  If  in  the  instrument  creating 
such  a  gift,  grant,  bequest  or  devise  there  is  a  trustee  named  to  execute  the 
same,  the  legal  title  to  the  lands  or  property  given,  granted,  devised  or  be- 
queathed for  such  purposes  shall  vest  In  such  trustee.  If  no  person  be 
named  aa  trustee  then  the  title  to  such  lands  or  property  shall  vest  In  the 
supreme  court." 

Section  2:  "The  supreme  court  shall  have  control  over  gifts,  grants,  bequest* 
and  devises  In  all  cases  provided  for  by  section  1  of  this  act.  The  attorney- 
general  shall  represent  the  beneficiaries  In  all  such  cases,  and  it  shall  be  hl» 
dutv  to  enforce  such  trusts  by  proper  proceedings  in  the  court."  (Not  repealed' 
In  1896.) 

Real  Property  Law,  e.  547,  jl  93:  "A  conveyance  or  devise  of  real  property- 
for  religious,  educational,  charitable  or  benevolent  uses,  which  is  in  other  re- 
spects valid.  Is  not  to  be  deemed  invalid  by  reason  of  the  Indefinitencss  er  un- 
certainty of  the  persons  designated  as  the  beneficiaries  thereunder  in  the  In- 
strument making  such  conveyance  or  devise.  If  In  such  Instrument  a  trustee- 
is  named  to  execute  the  same,  the  legal  title  to  the  real  pn^erty  granted  <or 
devised  shall  vest  in  such  trustee.  If  no  person  is  named  as  trustee,  the  title- 
to  such  real  property  vests  in  the  supreme  court,  and  such  court  shall  have  con- 
trol thereof.  The  attorney-general  shall  represent  the  beneficiaries  In  such 
cases  and  enforce  such  trusts  by  prefer  proceedings." 

The  statute  is  to  be  construed  so  as  to  carry  out  the  intention  of 
the  legislature,  though  it  seem  contrary  to  the  letter.  A  thing  that 
is  within  the  intention  of  the  makers  of  the  statute  is  as  much  with- 
in the  statute  as  if  it  were  within  the  letter;  and  a  thing  which  is 
within  the  letter  of  the  statute  is  not  within  the  statute  unless  it 
is  within  the  intent  of  the  makers.  Jackson  v.  Collins,  3  Cow.  89; 
Smith  V.  People,  47  N.  Y.  330;  Riggs  v.  Palmer,  115  N.  Y.  506,  22 
N.  E.  188.  Where  the  legislative  intent  is  manifest,  the  letter  of 
the  statute  must,  upon  the  most  familiar  rules  of  construction,  yield 
to  the  spirit;  and,  if  remedial  in  its  nature,  it  should  be  liberally 
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construed,  with  a  view  to  the  beneficial  ends  proposed.  Murray  v. 
Railroad  Co.,  '43  N.  Y.  274,  278;  Hudler  v.  Golden,  36  N.  Y.  446. 

By  the  Revised  Statutes  all  uses  and  trusts  in  real  property  not 
therein  authorized  were  abolished.  Among  those  not  thus  author- 
ized were  all  those  for  charitable  purposes.  The  statute  permitted 
the  creation  of  powers  in  trust  for  any  purpose  not  contrary  to  law, 
but  at  the  same  time  prohibited  any  employment  of  them  to  effect 
an  undue  suspension  of  the  power  of  alienation.  The  legislature 
had  taken  away,  and  the  legislature  might  give  again,  the  power  to 
create  charitable  uses,  and  untrammeled  by  these  restrictions.  For 
«xample,  in  Rev.  Laws  1813,  p.  212,  c.  60,  §  4,  both  real  and  personal 
property  might  be  held  for  the  use  of  an  unincorporated  religious 
«ociety.  Corporations  under  the  act  of  1860  (chapter  360)  could  take 
gifts  and  devises  in  trust  or  otherwise.  Trusts  for  common  schools 
in  perpetuity  were  allowed,  and  the  trusts  were  not  invalid  for  want 
of  a  trustee  or  donee.  Trusts  for  the  benefit  of  "Friends."  Laws 
1878,  c.  209;  also,  Laws  1880,  c.  337;  also,  the  membership  corpo- 
rations law,  under  which  almost  any  kind  of  a  charitable  institution 
can  be  formed.  The  English  system  in  relation  to  charitable  trusts 
and  uses  was  overthrown  in  this  state  by  leeislative  enactment,  and 
not  from  the  nature  of  things,  or  of  the  condition  of  our  institutions 
or  form  of  government.  The  legislature  having  the  right  to  devest 
the  courts  of  the  state  of  the  cy-pres  powers  of  the  English  chan- 
cery courts,  it  could  reinvest  them  with  those  powers  and  control 
over  gifts  for  charitable  purposes.  It  could  re-enact  the  statute  of 
Elizabeth,  or  create  a  new  statute,  so  that  a  testator  could  devise  his 
property  to  individuals,  or  corporations,  or  both,  for  charitable  uses. 

The  counsel  for  the  plaintiffs  contends  that  the  gift  for  founding 
"Graves  Home  for  the  Aged"  is  void,  and  that  the  remedial  art 
of  1893  has  reference  only  to  the  indeflniteness  or  uncertainty  of  the 
beneficiaries  named  in  the  will,  and  that  all  gifts  for  such  uses  are 
«till  subject  to  the  provisions  of  the  Revised  Statutes  in  relation  to 
uses  and  trusts,  perpetuities,  and  the  limitations  of  future  estates. 
In  of  her  words,  the  gift  must  be  valid  under  the  laws  of  this  state; 
and,  if  it  is,  it  will  not  be  deemed  invalid  if  the  beneficiaries  are  in- 
definite and  uncertain.  In  my  opinion,  such  a  construction  would 
•defeat  the  beneficial  purpose  of  the  act.  It  was  not  the  design  or  in- 
tention of  the  framers  of  the  law  to  only  relieve  gifts  or  grants  to 
charity  when  the  beneficiaries  were  indefinite  or  uncertain,  but  they 
intended  to  embrace  within  the  act  all  gifts  for  charitable  uses 
whether  to  corporations  or  individuals.  Gifts  for  charitable  uses  to 
corporations  were  valid,  and  did  not  offend  the  statute  of  perpetui- 
ties, and  grants  to  them  were  equally  valid.  Public  policy  did  not 
demand,  from  the  condition  of  the  law  relating  to  charitable  trusts 
and  uses,  a  further  enactment  as  to  them.  The  legislature  fully 
realized  that  the  community  had  suffered  by  defeating  the  real  in- 
tention and  design  of  charitably  disposed  pOTSons  more  than  could 
possibly  accrue  from  a  more  humane  and  liberal  policy  towards  such 
iises.  The  books  were  full  of  cases  exhibiting  curious  instances  of 
varying  opinions  in  the  judicial  mind.    The  cases  where  the  worthy 
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girers  gave  to  noble  and  benevolent  objects  and  uses  were  legion, 
but,  before  they  could  find  their  final  resting  place,  the  ultimate  de- 
signs of  the  donors  were  frustrated  and  defeated,  because  the  gifts 
offended  the  unyielding  rules  of  law. 

The  creators  of  this  act  knew  that  the  great  majority  of  those  who 
had  been  inclined  to  amass  fortunes,  large  or  small,  to  be  devoted  to 
charitable  purposes,  and  who  have  labored  with  that  end  in  view 
throughout  a  long  life,  do  not  want  to  leave  them  to  institutions  found- 
ed and  established  by  others,  but  prefer  to  have  the  charities  bear  their 
name,  and  remain  a  lasting  monument  to  their  memories,  or  to  sup^ 
port  a  certain  class  of  persons  who  are  the  direct  objects  of  their 
charity.  The  makers  of  the  statute  knew  that  very  many  charitable 
trusts  failed  because  they  were  incapable  of  being  executed  by  ju- 
dicial decree,  and  in  some  cases  even  where  the  trustees  were  willing 
to  execute  the  trust  (Can  a  corporation  execute  a  discretionary 
power  better  than  an  individual?)  They  were  aware  of  the  numer- 
ous cases  of  gifts  to  individuals  as  trustees  in  perpetuity,  and  of  the 
indefiniteness  and  uncertainty  of  the  persons  designated  as  bene- 
ficiaries in  the  gift  or  grant,  whereon  the  statute  of  perpetuities  was 
impressed,  and  how  they  fell,  as  violative  of  the  statute  of  uses  and 
trusts  in  real  property  and  powers  in  trust,  and  from  an  undue  sus- 
pension and  limitation.  There  has  been  hitherto  no  judicial  con- 
struction of  the  full  scope  and  meaning  of  these  remedial  acts.  In 
People  V.  Powers,  147  N.  Y.  104,  41  N.  E.  432,  an  action  in  relation 
to  a  trust,  where  the  testator  died  in  1882,  it  was  held  that  it  failed 
because  the  beneficiaries  were  indefinite  and  uncertain,  and  that  the 
provisions  of  the  will  must  be  Considered  under  the  law  as  it  existed 
at  the  death  of  the  testator,  and  consequently  not  affected  by  chapter 
701  of  the  Laws  of  1893.  But  in  Dammert  v.  Osborn,  140  N.  Y.  43, 
35  N.  E.  407,  it  is  said: 

"There  Is  anotber  and  more  recent  statute,  that  has  some  application  to  tb!» 
case;  and  it  is  the  last  expression  of  the  legislative  will  on  the  subject  and  dis- 
closes what  onr  public  policy  Is  In  regard  to  such  bequests.  By  chapter  701 
of  Laws  of  1893,  entitled  'An  act  to  repulate  gifts  for  charitable  purposes,'  It 
Is  enacted  that  no  such  gift,  when  valid  in  other  respects,  under  the  law  of  thi» 
state,  shall  be  deemed  Invalid  by  reason  of  the  Indeflnttenees  or  uncertainty 
of  the  persons  designated  as  the  beneflelaries  in  the  instrument  creating  the 
same;  that  in  such  cases,  when  a  trustee  is  named,  the  title  shall  vest  in  him, 
and.  If  no  i^rson  is  named  as  trustee,  then  the  title  shall  vest  In  the  supreme 
court,  and  in  all  cases  of  bequests  to  charitable  uses,  where  the  beneficiaries 
are  not  definitely  designated,  that  court  shall  have  full  control;  and  it  shall 
be  the  duty  of  the  attorney  general  to  enforce  the  trust  and  represent  the  bene- 
ficiaries. The  statute  Indicates  an  intention  on  the  part  of  the  legislature  to 
enforce  and  uphold  charitable  bequests  not  heretofore  recognized  as  valid,  and 
tt  may  be  regarded  as  the  first  step  in  the  direction  of  modifying  that  body  of 
law  which  this  court  has  built  up  on  the  ruins  of  the  system  outlined  in 
Wmiams  V.  WilUams,  8  N.  Y.  525.  The  result  which  the  Second  division  of 
this  court  was  constrained  to  reach  in  a  recent  case  of  public  importance  no 
doubt  had  some  Influence  In  creating  the  Sentiment  which  Is  embraced  in  the 
law.  *  *  •  When  a  court  of  equity  obtains  Jurisdiction,  and  all  the  facts  are 
before  it,  •  •  •  It  may,  and  generally  does,  adapt  the  relief  to  the  situation 
existing  at  the  close  of  the  litigation." 

In  the  case  at  bar  the  testator  drew  his  will  September  15,  189S, 
died  July  21, 1896,  and  the  same  was  admitted  to  probate  Septembor 
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6,  1896,  and  this  action  was  commenced  in  January,  1897.  The 
remedial  act  became  a  law  May  13, 1893.  The  real  property  law  be- 
came a  law,  with  the  approval  of  the  governor.  May  12,  1896.  Sec- 
tion 93  of  that  act  has  been  referred  to  and  set  out  in  full  for  the 
purpose  of  showing  the  legislative  will  on  the  subject  of  charitable 
uses.  It  must  be  presumed  the  testator  knew  the  law,  and  intended 
to  make  his  gift  a  valid  one,  within  the  remedial  act.  Chwatal  v. 
Schreiner,  148  N.  Y.  683,  43  N.  E.  166. 

Bearing  in  mind,  apart  from  legislative  provisions,  a  court  of 
«quity  has  no  power  to  transfer  the  legal  title  from  one  person  to  an- 
other, by  the  mere  force  of  its  decree;  also  having  in  mind  the 
causes  and  influences,  together  with  the  lamentable  history,  of  gifts 
and  grants  for  charitable  purposes, — ^we  are  prepared  to  examine  the 
statute,  and  find  out  what  it  means.  We  should  consider,  first,  the 
title,  "An  act  to  regulate  gifts  for  charitable  purposes."  It  assumes 
to  take  care  of  and  control  all  gifts  for  the  purposes  specified.  What 
next?  "No  such  gift  when  valid  in  other  respects  under  the  laws  of 
this  state."  What  laws?  Statutory,  in  this  act.  The  I^slature  re- 
fers to  laws  of  its  own  creation,  unless  otherwise  expressed.  A  be- 
quest or  devise  under  a  will  must  be  by  a  will  valid  in  its  execution, 
and  in  conformity  with  the  provisions  of  the  Eevised  Statutes  in  re- 
lation to  wills  and  real  and  personal  property.  If,  in  the  instrument 
creating  such  a  gift,  grant,  bequest,  or  devise,  there  is  a  trustee 
named  to  execute  the  same,  the  legal  title  to  the  lands  or  property 
given,  granted,  or  devised  for  such  purposes  shall  vest  in  such  trus- 
tees. This  plainly  shows  that  the  legislature  intended  and  meant 
that  the  instrument  creating  the  gift  must  conform  to  the  statute  in 
Its  execution,  and,  if  it  does,  it  is  valid  "under  the  laws  of  this  state" ; 
and,  by  force  of  the  statute,  uncertainty  or  indeflniteness  of  the  bene- 
ficiaries will  not  invalidate  the  gift;  and  as  the  act  recognizes  all 
^fts  for  charitable  purposes,  and  assumes  to  regulate  their  disposi- 
tion, it  embraces  every  valid  gift  for  such  uses.  Section  93  of  the 
Teal  property  law  provides  that  the  instrument  making  the  convey- 
-ance  or  devise  of  real  property,  which  is  in  other  respects  valid,  omits 
the  words  "under  the  laws  of  this  state."  Reading  the  two  a<>ts  to- 
gether, we  are  of  the  opinion  that  the  legislature  refers  to  the  in- 
•strument  creating  the  gift  or  devise,  and  not  to  the  gift  itself,  for 
all  such  gifts  are  valid  under  the  remedial  acts.  The  statute  vests 
the  title  to  the  property  in  the  trustee,  to  execute  the  same,  and,  if 
BO  trustee  is  named,  in  the  supreme  court;  and  it  gives  the  court  no 
-greater  title  or  control  over  the  trust  than  the  trustee. 

Can  the  statute  of  perpetuities  invade  the  title  of  the  supreme 
court?  Can  any  other  statutes  passed  before  the  reimedial  acts  in 
question  be  impugned  upon,  and  invade  that  title  and  control  over 
gifts  for  charitable  uses?  The  bequest  for  founding  .the  home  was 
valid  under  the  remedial  act.  The  enactment  gives  to  the  supreme 
court  greater  jurisdiction  and  control  over  charitable  uses  than  the 
English  courts  ever  had.  The  act  is  a  very  great  improvement  over 
the  English  system  in  relation  to  charitable  uses.  That  system  was 
■defective  wherein  it  permitted  the  courts  to  control  the  gift  not  in 
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strict  accordance  with  the  donor's  true  design.  It  has  been  supposed 
by  manj  that  these  remedial  acts  have  given  to  the  courts  the  cy-pres 
powers  of  the  English  court  of  chancery,  and  the  compilers  of  the 
statute  have  so  treated  it.  It  is  true  the  act  is  framed  and  founded 
upon  many  of  the  principles  within  those  powers  and  the  statute  of 
Elizabeth;  yet  we  are  not  prepared  to  hold  that  the  cy-pres  doctrine 
has  been  fully  adopted.  Judgment  is  ordered  in  accord  with  the 
findings  and  decision  heretofore  made. 
Judgment  accordingly. 


<'J5  App.  Div.  245.) 

HARRIOT  T.   HARRIOT. 

(Supreme  Court,  Appellate  Division,  First  Department.    January  21,  1898.) 

1.  Deed — Constrdction— Nature  of  Estate. 

In  November,  1855,  the  owner  of  certain  real  property  executed  a  deed 
of  gift  thereof  to  his  son,  which  conveyed  the  some  together  with  all  the 
estate,  right  title,  and  Interest  of  the  grantor,  "to  hnve  »nd  to  hold,  •  •  • 
unto  the  said  party  of  the  second  part  from  and  after"  May  1,  18G1,  "for 
and  during  the  residue  of  his  natural  life,  with  remainder  over  *  *  * 
unto  his  lawful  Issue,  *  *  *  as  tenants  in  common;  •  *  *  and  in  case 
any  child  should  die,  •  •  •  leaving  lawful  children,  then  such  children 
shall  take,"  etc.  The  grantor  also,  In  terms,  reserved  the  Intermediate 
estate  prior  to  May  1,  ISCl.  The  grantee,  who  never  had  issue,  died  in- 
testate In  1S97,  leaving  the  plaintiff,  his  widow.  Beld,  that  the  deed  con- 
veyed to  the  grantee  only  a  life  estate. 

X  Samk  —Remainder  in  Feb. 

Under  1  Rev.  St  p.  722,  S  8  (now  Real  Property  Law,  {  22),  relating  to  the 
effect  of  a  valid  remainder  limited  upon  an  estate  which  would  have  been  a 
fee  taU  at  the  common  law,  a  remainder  In  fee  is  not  rendered  invalid  by 
the  mere  fact  that  no  persons  answering  to  the  description  used  to  designate 
the  remainder-men  are  in  existence  when  the  grant  is  delivered. 

&  Bamb— Intent  of  Grantor. 

In  determining  the  true  construction  of  a  deed,  the  habendum  clause  Is  not 
absolutely  controlling.  The  real  question  Is,  what  was  the  Intention  of  the 
grantor,  to  be  gathered  from  the  entire  Instrument,  and  not  inconsistent 
with  any  rule  of  law?   1  Rev.  St.  p.  748,  {  2. 

■4.  Dower  in  Life  Estate. 

A  widow  Is  not  entitled  to  dower  in  the  life  estate  of  her  husband. 

Submission  of  controversy,  on  facts  admitted,  between  Jennie  A. 
Harriot  and  Mary  A.  Harriot.     Judgment  for  defendant. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Chas.  P.  Easton,  for  plaintiff. 
E.  V.  B.  Getty,  for  defendant. 

PATTERSON,  J,  The  questions  to  be  determined  in  this  case  arise 
upon  the  submission  of  a  controversy  under  the  provisions  of  section 
1279  of  the  Code  of  Civil  Procedure;  and  the  substantial  inquiry  to 
be  made  is,  what  were  the  nature  and  extent  of  the  estate  which  the 
grantee  named  in  the  deed  set  forth  in  the  submission  acquired  by  that 
deed?  Was  it  a  life  estate,  or  was  it  a  fee  simple?  The  plaintiff  la 
the  widow  of  the  grantee,  and  her  claim  here  is  that  she  is  entitled  to 
dower  in  the  land  conveyed.     The  defendant  is  the  only  heir  at  law  of 
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both  the  grantor  and  grantee,  and  she  claims  the  whole  estate,  free 
from  dower  of  the  plaintiff.  It  appears  by  the  agreed  statement  of 
facts  that  James  Harriot,  prior  to  November,  1855,  was  the  owner  of 
the  land  in  question.  On  that  day  he  executed  a  deed  of  gift  to  his 
son,  William  H.  Harriot,  now  deceased.  By  the  terms  of  that  deed, 
in  consideration  of  natural  love  and  affection,  he  conveyed  to  his  son, 
William  Henry  Harriot,  the  premises  in  question  (describing  than) — 

"Togetber  with,  all  and  singular,  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  and  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof, 
and  also  all  the  estate,  right,  title,  and  Interest,  property  and  possession,  claim 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said  party  of  the 
first  part  in  and  to  the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances." 

The  above-quoted  granting  clause  or  premises  of  the  deed  was  im- 
mediately followed  by  this  habendum  clause,  namely: 

"To  have  and  to  hold,  all  and  singular,  the  above  mentioned  and  described 
premises,  with  the  appurtenances,  unto  the  said  party  of  the  second  part,  from 
and  after  the  first  day  of  May,  which  wiU  be  in  the  year  one  thousand  eight 
hundred  and  sixty-one,  for  and  during  the  residue  of  his  natural  life,  with  re- 
mainder over,  and  Immediately  after  his  decease  unto  his  lawful  issue  whom 
be  may  leave,  him  surviving,  as  tenants  in  common.  If  more  than  one  child, 
and  not  as  Joint  tenants;  and  in  case  any  child  should  die  during  the  lifetime 
of  the  said  party  of  the  second  part,  leaving  lawful  children,  then  such  children 
shall  take  such  share  in  said  estate  as  the  parent  would  have  been  entitled  to 
if  living." 

It  will  be  observed  that,  by  the  terms  of  this  deed,  whatever  estate 
was  created  thereby  was  to  arise  in  future.  Meantime,  according  to 
the  terms  of  the  deed,  it  was — 

"Understood  and  declared  that  until  the  first  day  of  May,  one  thousand  eight 
hundred  and  sixty-one,  the  said  party  of  the  first  part  stands  seised  and  holden 
of,  all  and  singular,  the  above-described  premises,  for  his  own  use  and  benefit" 

This  deed,  apparently,  was  not  delivered  during  the  lifetime  of  the 
grantor,  but  by  his  will  he  directed  his  executors,  upon  his  son  becom- 
ing of  the  age  of  23  years,  to  deliver  it  to  the  said  son,  which  was  done; 
and  the  deed  was  duly  recorded  in  the  ofiQce  of  the  register  of  the  dty 
and  county  of  New  York  on  the  20th  day  of  May,  1861.  William  H. 
Harriot,  the  son,  died  intestate  on  the  1st  of  September,  1897,  leaving: 
this  plaintiff,  his  widow,  and,  as  before  stated,  his  only  heir  at  law,  the 
defendant,  Mary  Harriot,  who  was  his  sister,  and  who  also  was  the 
only  heir  at  law  of  James  Harriot,  the  grantor.  It  further  appears 
that  William  H.  Harriot,  the  grantee  in  the  deed,  had  not  at  the  time 
of  the  delivery  of  the  deed,  and  never  has  had,  any  issue. 

Under  these  circumstances,  the  following  specific  questions  are  sub- 
mitted for  the  decision  of  the  court:  First.  Did  the  deed  of  gift  of 
James  Harriot  to  William  H.  Harriot  grant  to  him  a-  life  estate,  witti 
a  reversionary  interest  in  case  of  his  death  without  issue?  Secmid. 
Did  the  said  deed  of  gift  grant  a  fee  simple  to  William  H.  Harriot,  for 
the  reason  that  no  valid  remainder  was  limited  upon  the  life  estate? 
Third.  Is  the  widow  entitled  to  dower  in  said  property?  Fourth.  Did 
said  property,  on  the  death  of  William  H.  Harriot,  vest  in  Mary  A. 
Harriot,  as  sole  surviving  heir  at  law  of  James  Harriot,  deceased? 

It  is  conceded  by  both  parties  to  this  controversy  that,  judged  by  the- 


Digitized  by 


Google 


Sup.  Ct.)  HARRIOT  ▼.  HARRIOT.  449 

habendum  clause  alone,  the  estate  granted  by  the  father  to  the  son 
would  have  constituted,  before  the  Kevised  Statutes,  an  estate  tail. 
It  is  claimed  by  the  plaintiflE  that,  by  force  of  section  3  of  the  statute  re- 
lating to  the  creation  and  division  of  estates  (1  Rev.  St.  p.  722),  the 
grant  in  this  deed  was  enlarged  into  a  fee  simple  absolute,  because  no 
valid  remainder  was  limited  thereon.  The  single  question  arising, 
therefore,  on  this  branch  of  the  case,  is  whether  or  not  a  remainder 
limited  as  i?  that  in  this  deed  is  a  valid  remainder,  under  the  law  of 
this  state.  The  contention  on  the  part  of  the  plaintiff  is  that  it  was 
not  valid,  because  neither  at  the  time  of  the  grant,  nor  at  any  other  time, 
was  there  any  one  in  being  in  whom  the  remainder  could  vest.  But  it 
is  not  required,  in  order  to  make  a  valid  remainder,  that  it  should  be  a 
vested  one.  The  statutes  of  this  state  expressly  authorize  the  crea- 
tion of  contingent  future  estates,  and  declare  an  estate  to  be  contingent 
while  the  person  to  whom  or  the  event  upon  which  it  is  limited  to  take 
effect  remains  uncertain.  The  mere  fact  that  there  was  no  child  or 
issue  of  the  grantee  in  existence  at  the  time  the  grant  was  delivered 
did  not  invalidate  the  remainder.  Limitations  over  by  way  of  re- 
mainder to  unborn  issue,  to  take  effect  after  the  expiration  of  a  par- 
ticular estate,  are  perfectly  good,  under  our  Revised  Statutes.  It  is 
said  in  Manice  v.  Manice,  43  N.  Y.  374: 

"We  are  of  opinion  that  under  the  provisions  of  the  Revised  Statutes  (1  Rev. 
St.  p.  723,  §{  15,  16;  Id.  p.  726,  {  37)  a  remainder  in  fee  In  real  estate,  to  taite 
efTc^-t  upon  the  termination  of  two  lives  in  being  at  the  time  of  the  creation  of 
the  estate,  may  be  limited  to  a  person  not  in  being  at  that  time." 

And  so  it  is  said  in  Purdy  v.  Hayt,  92  N.  Y.  456: 

"It  Is  no  objection  to  the  validity  of  a  remainder  in  fee  that  it  Is  limited  In 
favor  of  persons  not  in  being  when  the  limitation  is  created,  or  not  ascertaina- 
ble until  the  termination  of  a  precedent  estate,  provided  only  the  contingency 
upon  which  the  remainder  depends  must  happen  within,  or  not  beyond,  the 
termination  of  the  prescribed  period  for  the  vesting  of  estates." 

Therefore  a  valid  remainder  was  created  by  this  deed,  so  far  as 
the  nature  of  the  gift  over  is  concerned.  The  true  construction  of 
the  habendum  clause  is  a  life  estate  to  the  son,  with  a  contingent 
remainder  over  to  his  issue,  in  case  he  have  issue.  The  whole  estate, 
then,  consisted  of  the  estate  for  life  in  the  son,  the  contingent  re- 
mainder in  the  unborn  issue,  and  a  reversion  arising  by  operation  of 
law  (as  every  reversion  necessarily  must)  in  the  grantor  if  the  grantee 
predeceased  him  without  issue,  or  in  the  grantor's  heirs  if  the  son 
died  after  his  father,  and  without  issue.  The  only  effect  of  this 
grant  would  be  to  suspend  the  absolute  power  of  alienation,  at  the 
utmost,  during  the  life  of  the  grantee.  The  whole  estate  is  accounted 
for,  and  there  is  no  part  of  the  fee  "swinging  in  abeyance,"  whatever 
that  phrase  may  mean. 

Another  question  remains  for  decision,  and  that  relates  to  the  true 
construction  of  this  deed,  regard  being  had  to  all  its  provisions.  The 
habendum  ckuse  is  not  absolutely  controlling.  While  in  ancient 
times  such  a  clause  defined  and  fixed  the  quantity  of  an  estate  to 
be  taken  by  the  grantee,  it  has  ceased  to  perform  that  ofllce  in  modern 
conveyancing.  Usually  the  granting  clause  or  the  premises  of  the 
deed  would  indicate  what  was  intended  to  be  conveyed.  By  our  stat- 
49  N.Y.S.-29 
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ute  it  is  provided  (1  Rev.  St.  p.  748,  §  1),  among  other  things,  that 
every  grant  of  real  estate  shall  pass  all  the  estate  or  interest  of  the 
grantor,  unless  the  intent  to  pass  a  less  estate  or  interest  shall  appear 
by  express  terms,  or  be  necessarily  implied  from  the  terms  of  snch 
grant.  If  there  is  a  plain  and  open  repugnancy  between  the  grant- 
ing clause  and  the  habendum,  and  nothing  else  to  be  considered,  the 
larger  estate  granted  may  not  be  cut  down  or  reduced  by  the  haben- 
dum; but  in  the  construction  of  deeds,  as  of  other  instruments,  the 
real  question  is,  what  was  the  intention  of  the  grantor,  to  be  gathered 
from  all  the  terms  of  the  instrument?  Here  it  seems  to  me  that  it 
is  plain  that  this  grantor  merely  inttnded  that  his  son  should  have 
a  life  estate  in  the  property.  The  contrary  cannot  be  conclusively 
inferred  from  the  grant  of  the  "reversion  and  reversions."  Those 
are  only  cumulative  words  to  pass  the  whole  fee  in  the  remainder 
when  the  contingency  upon  which  that  remainder  is  limited  should 
happen,  viz.  on  the  birth  of  issue  to  the  grantee.  Nor  can  it  be  so 
inferred  from  the  omission  to  provide  for  the  event  of  the  son  dying 
without  issue.  The  purpose  of  the  grantor,  it  seems  to  me,  was 
to  preserve  the  fee  of  the  estate  for  some  one  else  than  his  son,  and 
yet  for  the  benefit  of  his  own  descendants.  The  grantor  was  veiy 
careful  so  to  provide.  He  intended  that  the  son  should  enjoy  the 
life  estate  only  from  a  fixed  period.  It  was  not  an  absolute  gift, 
to  begin  at  the  date  of  the  signing  and  aclinowledgment  of  the  deed. 
The  title  was  not  to  pass  out  of  tlie  grantor  until  six  years  after  the 
deed  was  formally  made,  and  the  period  of  enjoyment  of  the  estate 
by  the  son  is  plainly  stated  to  be  from  the  1st  of  May,  1801,  to  the 
time  of  his  death, — whenever  that  might  happen.  That  that  was 
all  the  estate  intended  for  the  son  by  this  deed  seems  to  me  to  be 
the  proper  construction,  so  far  as  that  intent  may  be  collected  from 
the  terms  of  the  whole  instrument  1  Rev.  St.  p.  748,  §  2.  And 
that  intent,  so  ascertained,  is  not  inconsistent  with  any  rule  of  law. 

I  am  therefore  of  the  opinion  that  there  was  a  valid  remainder  lim- 
ited upon  the  life  estate,  and  that  it  was  the  intention  of  the  grantor 
to  create  by  the  deed  only  a  life  estate  in  the  son,  and  nothing  more, 
and  that  the  plaintiff  is  not  entitled  to  dower  in  the  premises  de- 
scribed in  the  complaint,  and  that  the  defendant  is  entitled  to  the 
whole  estate  in  fee,  and  that  judgment  to  that  effect  should  be  directed, 
with  costs  to  the  defendant.     All  concur. 


(22  Misc.  Kep.  180.) 

In  re  BIRDSALL'S  ESTATE. 

(Surrogate's  Court,  Chautauqua  County.    December.  1897.) 

1.  Transfru  Tax— PnoPERTT  Subject — Leoacies— Amouxt. 

Although  speclflc  bequests  are  each  for  less  than  $10,000,  yet  If  the  entire 
personal  property  berjiienthed  amounts  to  that  sum,  each  legacy  la  taxable 
under  Laws  1892,  c.  399  (Taxable  Transfer  Act)   §  2. 
&  Same— Rklation  op  Parent  and  Cniiu — Evidence. 

From  the  death  of  their  surviving  parent,  In  1S82,  M.  and  S.,  then  aged 
10  and  5  respectively,  had  lived  with  their  aunt  B.,  later  appointed  their 
guardian,  with  the  exception  of  M.'s  absence  at  l>oardlng  school  from  the 
age  of  13  to  16,  and  S.'s  absence  at  the  same  place  from  the  age  of  8  nntU 
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11.  B.  had  the  control,  care,  and  bringing  up  of  her  nieces  until  M.  was  mar- 
ried, with  B.'8  approval,  In  1880,  and  thereafter  S.  spent  a  portion  of  her 
time  with  B.,  and  the  remainder  with  M.  During  all  this  time  their  rela- 
tions were  friendly,  and  the  girls  called  B.  "auntie,"  and  she  called  them 
"my  dear  girls,"  but  they  were  not  held  out  to  the  community  as  mother 
and  children.  As  guardian,  she  allowed  all  her  nieces'  expenses,  including 
board,  clothing,  education,  wedding  outfit  of  M.,  etc.,  to  be  paid  from  their 
estate,  which  was  worth  jointly  $50,000,  while  she  was  worth  nearly  $280,- 
000,  and  she  took  her  commission  as  guardian.  Held,  that  the  mutually 
acknowledged  relation  of  parent  and  child  did  not  exist  under  Laws  1892, 
c.  399  (Taxable  Transfer  Act)  |  2,  exempting  real  property,  and  taxing  per- 
sonal property  at  the  rate  of  only  1  per  cent.,  when  the  grantor  or  devisor 
and  the  grantee  or  devisee,  for  more  than  10  years  prior  to  the  transfer, 
have  stood  in  the  mutually  acknowledged  relation  of  parent  and  child. 

Sw  Samk— Transfers  in  Contemplation  of  Dkath. 

Evidence  that  one  was  79  years  old,  afflicted  with  consumption,  from 
which  she  knew  she  could  not  recover,  and  under  the  constant  care  of  a 
physician,  with  Icnowledge  that  death  was  Imminent,  made  a  deed  of  gift 
of  the  hulk  of  her  property  to  her  nieces,  8  days  before  her  death,  although 
the  same  property  had  been  devised  to  them  by  her  will,  executed  but  a 
few  months  previous,  shows  that  such  transfer  was  made  in  contemplation 
of  death,  within  Laws  1882.  c.  309  iTaxabie  Transfer  Act)   S  1. 

4  Same— OfPTs  Intkr  Vivos — Construction  of  Statutes. 

Laws  1802,  c.  399  (Taxable  Transfer  Act)  {  1,  provides  that  a  tax  shall 
be  paid  on  property  transferred  by  deed  or  gift  in  contemplation  of  death 
of  the  grantor  or  donor,  or  intended  to  take  effect  in  possession  or  enjoy- 
ment, at  or  after  such  death,  and  that  such  tax  shall  also  be  imposed  when 
any  such  person  or  corporation  becomes  beneficially  entitled,  in  possession 
or  expectancy,  to  any  property  or  the  income  thereof,  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of  the  act.  This  law  was  an 
amendment  to  Laws  18S7,  c.  713,  which  provided  for  a  tax  on  deeds,  gifts, 
etc.,  to  take  effect  at  or  after  death,  but  did  not  in  terms  impose  a  tax  upon 
grants  or  gifts  made  in  contemplation  of  death,  although  gifts  causa  mortis 
were  probably  covered  by  it.  Held,  that  the  amendment  applies  to  gifts 
Inter  vivos  as  well  as  to  gifts  causa  mortis,  where  the  beneficial  interest 
nnder  a  deed  is  vested  in  the  grantee  after  the  passage  of  the  act 

Proceedings  to  determine  the  amoont  of  the  transfer  tax  npon  the 
real  and  personal  property  of  Margaret  I.  Baldwin  and  Sarah  J.  Pea- 
cock, devised  and  deeded  to  them  by  Sarah  J.  Birdsall,  deceased.  Or- 
dered that  the  entire  property  be  taxed  at  the  rate  of  5  per  cent 

Henry  Chase,  for  executors  and  others. 

"Walter  S.  Jenli:ins,  for  county  treasurer  and  another. 

WOODBURY,  S.  Mrs.  Birdsall  executed  her  last  will  and  testa- 
ment on  the  8th  day  of  June,  1895.  She  died  December  13,  1895,  and 
her  will  was  admitted  to  probate  by  a  decree  of  this  court  on  the  2d 
day  of  March,  1896.  William  G.  Martin  was  appointed  appraiser  un- 
der the  taxable  transfer  act,  upon  application  of  the  executors,  and  on 
the  8th  day  of  November,  1897,  made  and  filed  his  report.  On  the  same 
day  the  surrogate  heard  the  arguments  of  counsel  for  the  respective 
parties.  After  making  bequests  to  the  amount  of  f36,700,  upon  which 
all  the  tax  to  which  the  same  is  liable  has  been  paid,  the  testatrix 
bequeathed  and  devised  all  the  residue  of  her  estate,  both  real  and 
personal,  to  her  two  nieces,  Margaret  I.  Baldwin  and  Sarah  J.  Pea- 
cock. The  residue  of  the  personal  estate  is  conceded  to  be  the  sum  of 
15,802.56,  and  the  real  estate  devised  by  said  will  is  found  by  the  ap- 
praiser to  be  of  the  value  of  f30,441.60.     Eight  days  prior  to  her  de- 
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cease,  and  on  the  5th  day  6f  December,  1896,  the  testatrix  deeded,  as 
a  gift,  real  property  found  by  the  appraiser  to  be  of  the  value  of  f216,- 
550,  to  her  said  nieces,  the  residuary  legatees  under  her  wilL 

It  is  claimed  by  the  residuary  legatees  and  executors  that  the  per- 
sonal property  passing  to  the  residuaiy  legatees,  being  less  than  |10,- 
000  in  amount,  is  not  taxable.  It  is  conceded,  however,  that  the  ag- 
gregate amount  of  all  the  personal  property  passing  to  the  legatees  by 
virtue  of  the  will  largely  exceeds  the  sum  of  |10,000;  and,  following 
In  re  Hoffman's  Estate,  143  N.  Y.  327,  38  N.  E.  311,  which  must  be 
regarded  as  controlling  in  this  matter,  it  must  be  held  that  the  same 
is  taxable,  although  the  value  of  the  individual  legacies  la  less  than 
$10,000.  The  rate  of  taxation  depends  upon  the  relation  existing  be- 
tween the  testatrix  and  the  residuary  legatees,  and  the  determination 
of  the  nature  of  that  relationship  is  one  of  the  main  contentions  in 
this  case. 

The  executors  and  residuary  legatees  contend  (1)  that  the  testatrix, 
for  not  less  than  ten  years  prior  to  the  transfer  of  said  property,  stood 
in  the  mutually  acknowledged  relation  of  a  parent  to  the  said  residn 
ary  legatees,  and  consequently  that  all  the  real  property  transferred 
to  them  is  exempt  from  any  payment  of  any  tax,  and  that  whatever 
of  any  personal  property  there  may  be  subject  to  taxation  is  only  tax- 
able at  the  rate  of  1  per  cent.;  (2)  that  the  real  property  conveyed 
by  deeds  of  gift  by  the  testatrix  to  the  residuary  legatees  prior  to  lier 
decease  was  not  made  in  contemplation  of  death,  as  that  term  is  em 
ployed  in  subdivision  3  of  section  1  of  the  taxable  transfer  act,  and 
that  in  consequence  thereof  the  same  is  not  subject  to  the  payment  of 
any  tax. 

Now,  if  it  shall  be  found  that  the  testatrix,  for  not  less  than  10 
years  prior  to  the  transfer  of  said  property,  stood  in  the  mntoally 
acknowledged  relation  of  a  parent  to  the  residuary  legatees,  then  none 
of  the  real  property  which  was  transferred  by  the  will  or  by  the  deeds 
of  gift,  prior  to  her  decease,  is  subject  to  taxation,  and  the  personal 
proi)erty  passing  by  them  by  virtue  of  the  term  of  the  will  is  only  to 
be  taxed  at  the  rate  of  1  per  cent.  If,  however,  it  shall  be  found  that 
this  relation  did  not  exist  between  the  testatrix  and  the  residuary 
legatees,  then  the  personal  and  real  property  passing  to  them  by  her 
will  is  all  taxable  at  the  rate  of  5  per  cent;  and  the  real  property 
transferred  by  the  deeds  of  gift  prior  to  her  decease  will  be  taxable 
at  the  rate  of  5  per  cent.,  provided  it  shall  be  found  that  the  same  w»» 
deeded  in  rontemplation  of  death,  as  that  term  was  employed  in  the 
statute  to  which  we  have  referred.  Thus,  it  will  be  seen  that  if  this 
relation  did  exist,  and  had  existed  for  the  statutory  period  of  10  years, 
it  disposes  of  the  question  in  this  case.  It  determines  that  none  of 
the  real  property  transferred  by  the  will,  or  by  the  deeds  of  gift,  is 
subject  to  taxation,  and  also  fixes  the  rate  at  which  the  personal  prop 
erty,  or  rather  the  transfer  thereof,  is  taxable.  We  will  therefore 
undertake  to  dispose  of  the  question  of  the  relationship  first. 

The  father  of  the  legatees  died  April  8,  1880,  and  the  mother  died 
on  the  24th  day  of  June,  1882.  At  the  time  of  the  death  of  their 
mother,  Margaret  was  10  and  Sarah  5  years  old.  The  testatrix,  Sarah 
J.  Birdsall,  was  the  paternal  aunt.     She  was  a  widow,  64  years  of 
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age  at  the  death  of  Mrs.  Peacock,  and  has  never  had  any  children  of 
her  own.  About  three  weeks  prior  to  her  death,  Mrs.  Peacock  and  these 
two  girls  were  sick  with  the  measles  at  their  home,  in  Mayville,  N.  Y. ; 
and  the  testatrix  went  there,  and  cared  for  them  until  the  death  of 
Mrs.  Peacock,  and,  after  her  death,  continued  to  stay  there  and  care 
for  these  girls  until  they  were  taken  to  Sherman,  N.  Y.,  by. one  Betsey 
Harmon,  their  grandaunt,  a  few  days  after  the  death  of  their  mother. 
It  appears  that,  immediately  after  the  death  of  Mrs.  Peacock,  a  con- 
troversy arose  as  to  the  custody  of  these  girls.  Betsey  Harmon,  their 
grandaunt,  was  appointed  guardian  of  their  person  by  Surrogate 
Mapits,  of  Chautauqua  coimty,  and,  as  we  have  already  stated,  took 
them  to  her  home,  at  Sherman,  N.  Y.  Then  Mrs.  Birdsall,  being  un- 
willing that  Mrs.  Harmon  should  have  the  custody  of  these  girls,  in- 
stituted a  proceeding  in  the  supreme  court  for  the  appoinlinent  of 
another  guardian  for  them;  and,  in  that  proceeding,  C.  P.  Skinner, 
of  Westfield,  was  appointed  their  general  guardian.  The  order  of 
the  court  provided,  however,  that  the  guardian  should  permit  the  rel- 
atives of  said  infants,  paternal  and  maternal,  to  visit  them  at  all 
proper  times.  Immediately  upon  the  appointment  of  Mr.  Skinner 
as  guardian,  he  obtained  possession  of  these  girls  from  Mrs.  Harmon, 
after  they  had  been  in  her  custody  for  about  10  weeks,  and  placed 
them  in  the  custody  of  the  testatrix,  at  Westfield,  N.  Y.,  where  she 
then  resided;  and  two  days  thereafter  she  removed  with  them  to  the 
Peacock  homestead,  at  Mayville,  N.  Y.,  which  was  owned  by  said  in- 
fants, and  where  they  had  formerly  resided  with  their  parents,  and 
undertook  their  care  and  bringing  up.  It  is  a  fair  inference  from 
the  evidence  that  she  entered  into  an  agreement  with  the  guardian 
that  the  estate  of  the  infants  should  bear  the  biuden  of  their  main- 
tenance, and  that  she  was  to  receive  a  stipulated  price  for  their  board. 
Upon  the  other  hand,  she  leased  the  homestead,  and  paid  rent  there- 
for, and  continued  so  to  do  until  the  time  of  her  death.  In  1885  the 
testatrix  was  appointed,  by  the  supreme  court,  guardian  of  their  per- 
son and  propeny,  and  continued  to  act  in  that  capacity  until  shortly 
after  the  marriage  of  Margaret,  the  eldest  of  the  girls,  to  Alvin  T. 
Baldwin,  when,  by  an  order  of  the  same  court,  made  upon  application 
of  the  testatrix,  on  the  23d  day  of  April,  1891,  she  was  discharged 
from  her  trust  as  such  guardian,  and  Mr.  Baldwin  appointed  in  her 
place  and  stead. 

From  the  time  of  her  going  to  the  Peacock  homestead,  in  1882,  the 
testatrix  had  the  control,  care,  and  bringing  up  of  these  girls,  who 
were  nieces,  until  the  marriage  of  Margaret,  in  1890.  She  looked 
after  them  in  every  way,  and  superintended  their  education,  both 
secular  and  religions.  They  looked  to  her  for  advice  and  counsel,  and 
her  wishes  and  judgment  were  deferred  to  and  followed  by  them. 
During  this  period  of  time  they  all  resided  together  as  one  family, 
except  that  Margaret  spent  three  years,  dating  from  the  time  she  was 
thirteen  years  of  age,  and  Sarah  s|)ent  two  years,  dating  from  the 
time  she  was  nine  years  of  age,  at  a  boarding  school  in  the  city  of 
Buffalo,  N.  Y.,  where  they  were  placed  bv  the  testatrix,  presumably 
spending  their  vacation  at  Mayville,  with  the  testatrix.  The  rela- 
tionship between  them  was  friendly  and  affectionate,  as  would  ap{)ear 
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from  the  evidence.  The  girls  were  wont  to  call  the  testatrix  "auntie," 
and  she  would  often  address  them  as  "my  dear  girls,"  "dear  girls," 
and  the  like.  They  were  in  the  habit  of  assisting  her  by  doing  her 
errands,  helping  to  care  for  and  nurse  her,  and  aiding  her  in  dressing 
and  undressing  when  needed.  Margaret  was  married  with  the  ap- 
proval of  the  testatrix,  at  the  home  thus  established.  After  her  mar- 
riage, which  occurred  about  eight  years  after  she  commenced  to  live 
with  testatrix,  she  took  up  her  residence  with  her  husband  at  or  near 
Rochester,  N.  Y.,  and  never  thereafter  resided  with  testatrix.  Shortly 
after  the  marriage  of  Margaret,  Sarah  went  to  live  with  her,  and  con- 
tinued to  live  with  her  until  about  two  years  before  the  death  of  the 
testatrix,  when  she  came  back  to  Mayviile,  and  made  it  her  home,  as 
she  had  theretofore  done,  with  her  aunt,  the  testatrix,  until  the  tes- 
tatrix died,  although  spending  a  good  deal  of  the  time  with  her  sister 
at  Rochester,  N.  Y.  While  living  with  her  sister,  Sarah  was  attend- 
ing school,  and  her  vacations,  about  two  months  during  each  sum- 
mer, were  spent  with  this  aunt. 

The  testatrix  rendered  and  settled  her  account  as  guardian,  at  the 
time  of  her  discharge,  covering  the  whole  period  of  her  guardiauBhip. 
and  her  accounts  are  a  part  of  the  evidence  before  ua  in  this  proceed- 
ing. An  examination  of  these  accounts  discloses  the  fact  that  the 
burden  of  the  maintenance,  support,  and  education  of  these  girla  was 
borne  by  their  estate,  and  that  no  part  thereof  was  borne  by  the 
testatrix.  So  far  as  the  evidence  discloses,  these  accounts  were 
settled  and  allowed  by  the  court.  The  accounts  were  submitted  in 
evidence  as  bearing  upon  the  question  of  the  relationship  existing 
between  testatrix  and  these  nieces,  the  residuary  legatees.  It  appears 
from  these  accounts  that  the  testatrix,  in  her  capacity  as  guardian, 
charged  against  her  said  nieces  all  expenditures  incurred  in  their  be- 
half for  clothing,  sewing  and  mending,  tuition,  schoolbooks,  board, 
pew  rent  in  church,  railroad  fare,  legal  services  for  herself  as  gtiard- 
ian,  etc.  She  periodically  charged  and  retained  her  commission 
upon  all  moneys  received  and  expended  by  her  as  guardian,  and  regu- 
larly charged  and  retained  for  their  board  |7.50  per  week  for  each  of 
them  while  they  were  living  with  her.  When  Margaret  was  married, 
her  wedding  outfit  and  the  expenses  of  the  wedding  were  paid  for 
by  the  estate,  and  charged  against  her  by  the  testatrix.  It  also 
appears  that,  when  the  testatrix  resigned  her  trust  as  guardian,  Mar- 
garet was  not  residing  with  her;  and  the  fair  Inference  from  the 
petition  of  the  testatrix  Is  that  Sarah  was  not  residing  with  her  at 
that  time,  but  she  was  residing  at  Rochester,  with  her  sister;  and 
from  the  petition  of  Mr.  Baldwin,  upon  which  he  was  appointed 
guardian  for  both  of  the  girls,  it  appears  by  distinct  and  direct  al- 
legation that  both  of  them  then  resided  at  Rochester,  N.  Y. 

The  foregoing  are  the  main  facts  in  this  controversy,  which  we 
regard  as  established  by  the  evidence  taken  by  the  appraiser;  and 
we  are  called  upon  to  determine  whether  they  established  the  facta 
that  the  testatrix  stood  in  the  mutually  acknowledged  relation  of 
parent  to  these  nieces,  her  residuary  legatees,  for  not  less  than  10 
years  prior  to  her  decease,  so  as  to  exempt  the  transfer  of  the  prop- 
erty to  them  from  taxation,  under  section  2,  c.  399,  Laws  1892.      In 
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the  disposition  of  this  question,  we  have  examined  with  considerable 
care  the  leading  cases  bearing  upon  this  provision  of  the  statute, 
among  which  are:  In  re  Wheeler's  Estate,  1  Misc.  Rep.  450,  22  N. 
Y.  Supp.  1075;  In  re  Spencer's  Estate  (Surr.)  4  N.  Y.  Supp.  395;  In 
re  Nichols'  Estate,  91  Hun,  134,  36  N,  Y,  Snpp.  538;  In  re  Stilwell's 
Estate  (Surr.)  34  N.  Y.  Supp.  1123;  In  re  Butler,  58  Hun,  400,  12  N. 
Y.  Sapp.  201;  In  re  Moulton's  Estate,  11  Misc.  Rep.  694,  33  N.  Y. 
Supp.  578;  In  re  Sweetland's  Estate  (Surr.)  20  N.  Y.  Supp.  310. 
These  cases  may  be  regarded  as  settling  the  question  of  the  meaning 
of  the  term  "mutually  acknowledged  relation,"  as  that  term  is  em- 
ployed in  the  statute,  proceeding,  as  ^ey  do,  upon  the  same  general 
principles  of  interpretation;  but  they  also  demonstrate  the  fact  that 
the  actnal  existence  of  such  relationship  must  be  ascertained  and 
determined  from  the  facts  existing  and  the  circumstances  surround- 
ing each  particular  case. 

In  Re  Butler,  58  Hun,  400,  403,  12  N.  Y.  Supp.  201,  203,  Dykman, 
J.,  says: 

"The  word  'mntnal,'  In  this  statute,  has  no  abstrnse  sifrnlflcatlon.  It  means 
and  requires  reciprocity  of  action,  correlation,  and  Interdependence,  and  finds 
Its  best  Illustration  and  application  in  the  relations  existing  between  parents 
and  children,  which  are  always  mutual." 

In  Re  Nichols'  Estate,  91  Hun,  134,  139,  36  N.  Y.  Supp.  538,  541, 
Mayham,  P.  J.,  says: 

"It  seems  clear  to  us  that  the  use  of  the  general  words  [referring  to  the 
words  'mutually  acknowledfied  relation']  was  Intended  to  embrace  a  class  of 
persons  who,  while  not  In  fact  sustaining  the  blood  relation  of  parent  and  child, 
h,id  assumed  and  adopted  that  conventional  relation,  by  mutually  acknowledg- 
ing it  by  their  method  of  living,  and  mutual  recognition  of  that  relation  for  ten 
years." 

The  court  in  this  case  cites  with  approval  In  re  Wheeler's  Estate, 
supra,  and  also  Case  of  Spencer  (Surr.)  4  N.  Y.  Supp.  396.  In  the 
Spencer  Case,  Surrogate  Kennedy,  in  the  course  of  an  elaborate  and 
exhaustive  opinion,  says: 

"In  this  class  of  cases,  to  'acknowledge*  means  to  admit  or  recofrnize  the  ex- 
igence of  parental  relations:  and  the  question  arises  whether  this  must  be 
done  by  agreements  in  writing,  or  by  verbal  declarations  and  statements  In 
public,  or  to  each  other  or  In  some  special  manner,  or  whether  the  life,  acts, 
and  conduct  of  the  parties  may  not  of  themselves  be  satisfactory  and  legal 
evidence  of  that  acknowledgment  which  the  law  requires.  We  shall  hold  that 
It  may  be  established  by  either  or  any  mode  of  proof  that  may  satisfy  the  court. 
The  law  In  question  does  not  suggest  the  character  of  the  proof  necessary  to 
l)e  supplied.  It  does  not  require  the  acknowledgment  to  be  In  writing,  or  by 
declarations  In  public,  or  to  any  person  or  persons;  so  that  if  the  evidence  con- 
clusively shows  that  the  parties  imderstood  that  their  relations  were  parallel, 
and  they  thus  lived  together  in  this  belief,  discharging  their  duties  and  obliga- 
tions to  each  other  upon  the  theory  that  such  relations  existed,  such  manner  of 
life  Is  a  mutual  acknowledgment  of  the  relation  which  each  sustains  to  the 
other." 

The  learned  surrogate,  in  the  same  case,  at  page  400,  points  out 
how  this  parental  relationship  may  be  established,  viz.  by  adoption 
under  the  statute,  by  agreement  when  the  person  who  is  to  occupy 
the  relation  of  child  is  21  years,  and,  lastly,  ''where  the  adult,  by  his 
conduct  and  rdations  to  a  minor,  stands  in  loco  parentis  to  him,  and 
thereby  has  become  entitled  to  the  rights  and  subject  to  the  liabili- 
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ties  of  an  actual  parent.  In  each  of  these  two  cases  [referring  to 
adoption  and  the  one  now  being  referred  to],  as  well  as  in  the  case  of 
an  actual  parent,  it  is  their  duty  to  maintain,  educate,  and  protect  the 
child  during  its  minority." 

Counsel  for  the  residuary  legatees  also  suggest  a  standard  by  which 
this  question  is  to  be  determined,  which  we  think  is  in  general  accord 
with  the  decisions  referred  to.  He  says:  "The  real  question  is, 
did  these  two  nieces  stand  in  the  same  relation  to  the  testatrix,  Sarah 
J.  Birdsall,  that  they  would  have  stood  in  if  the  testatrix  had  been 
their  own  natural  mother?"  Viewed  in  the  light  of  the  interpreta- 
tion placed  upon  the  statute  in  question  by  the  authorities  referred 
to,  and  the  standard  by  which  we  are  requested  to  determine  this 
question  (in  which,  generally  speaking,  we  concur),  let  us  briefly  re- 
fer to  the  evidence  in  this  case  which  bears  upon  the  facts, — ^the  life, 
the  conduct,  the  declaration,  and  the  understanding  of  these  parties. 
— for  the  purpose  of  determining  whether  or  not  it  established  that 
mutually  acknowledged  relation  which  the  statute  contemplates. 

The  testatrix,  in  her  will,  refers  to  these  legatees  as  her  nieces. 
and  makes  no  mention  of  any  relationship.  They  were  in  the  habit 
of  calling  her  "auntie,"  and  there  is  no  e\idence  that  they  ever  spoke 
to  or  of  her  as  their  mother.  As  we  already  stated,  she  often  ad- 
dressed them  as  "dear,"  "my  dear  girls,"  "dear  girls,"  etc.;  and  there 
is  no  evidence  that  she  ever  sjwke  to  or  of  them  as  her  daughters 
or  children.  There  is  nothing  in  tlie  evidence  to  show  that  she  ever 
held  them  out  to  the  public  as  her  children,  or  they  her  as  a  mother; 
and,  so  far  as  the  endonce  discloses,  there  is  nothing  to  indicate 
that  the  reputation  respecting  the  relationship  which  they  bore  to 
each  other  in  the  community  was  other  than  the  legal  one  existing 
between  them.  The  endearing  terms  in  which  the  testatrix  referred 
to  these  nieces  is  some  evidence,  standing  alone,  of  the  relationship 
contended  for;  but  they  are  also  con<'istent  with  the  legal  relations 
existing  between  them,  and,  taken  in  connection  with  all  the  oth« 
facts  and  circumstances  in  the  case,  are,  we  think,  the  more  consistent 
with  the  latter  relation.  These  declarations  are  not,  however,  con- 
trolling as  to  the  relations  existing  between  the  parties,  but  are  evi- 
dence of  that  relationship,  to  be  considered  in  that  connection  with 
all  the  other  evidence  in  the  case.  The  acts,  conduct,  and  every- 
day life  and  dealings  of  the  parties  have,  in  our  opinion,  greater 
weight  in  determining  the  relations  which  in  fact  existed  between 
them  than  mere  declarations  and  speech.  The  latter  is  easily  per- 
verted or  misconstrued,  while  the  acts,  conduct,  and  dealing  of  the 
parties  in  everyday  life  point  with  almost  unerring  certainty  to  the 
true  conditions  and  relation  existing  between  them.  We  have 
reached  the  conclusion  in  this  case  that  the  testatrix  did  not  stand 
in  the  mutually  acknowledged  relation  of  parent  to  these  nieces,  and 
shall  therefore  only  refer  to  the  evidence  in  detail  sufficiently  to  state 
our  reasons  for  so  holding. 

Let  us  bear  in  mind  during  the  further  discussion  of  this  case 
that  the  testatrix  possessed  a  very  large  fortune,  the  nature  and  extent 
of  which,  during  the  period  in  question,  can  readily  be  understood 
from  the  figures  already  given;  that  it  must  have  yielded  an  income 
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largely  in  excess  of  her  needs;  that  she  had  no  family  of  her  own 
upon  which  to  spend  it;  and  that  these  girls  were  her  nearest  blood 
relations,  living  with  her  under  the  circumstances  already  detailed. 
And  let  as  also  bear  in  mind  that  the  aggregate  estate  of  these  girls 
was  about  150,000,  or  less  than  one-flfth  of  that  of  the  testatrix,  as 
the  evidence  shows.  By  bearing  these  facts  in  mind,  we  can  better, 
understand  the  force  of  the  evidence  bearing  upon  the  proposition 
under  consideration. 

The  evidence  of  the  nieces  tends  to  show  that  the  testatrix  very 
frequently  gave  them  spending  money;  that  she  always  made  her 
presents  to  them  in  that  way;  and  that  she  kept  no  account  of  the 
moneys  which  she  let  them  have;  but  they  do  not,  as  we  now  recall, 
give  evidence  of  any  knowledge  that  she  furnished  them  with  any 
fipending  money  out  of  their  own  estates,  and  charged  the  same 
against  them  in  her  accounts  as  guardian.  With  one  or  two  excep- 
tions, the  evidence  fails  to  show  when  or  under  what  circumstances 
or  in  what  amount  she  let  them  have  money.  Her  accounts  as 
guardian  disclose  the  fact  that  she  frequently  and  quite  regularly  let 
them  have  spending  money  from  their  own  estate,  and  charged  the 
same  against  them,  and  her  accounts  bear  evidence  of  the  fact  that 
these  allowances  were  very  liberal  in  amount.  In  view  of  these  facts, 
we  are  not  convinced  that  the  moneys  that  the  testatrix  let  these 
girls  have  were  all  monetary  donations  on  her  part,  but,  on  the  con- 
trary, we  are  of  the  opinion  that  the  greater  part  of  the  same,  at  least, 
were  moneys  belonging  to  their  estate,  which  the  testatrix  was  hand- 
ling as  their  guardian.  In  view  of  these  facts,  we  cannot  regard 
such  acts  of  the  testatrix  as  parental. 

The  act  of  the  testatrix  in  placing  Sarah  in  a  boarding  school  for 
a  period  of  two  years,  commencing  when  she  was  of  the  tender  age 
of  but  nine  years,  is,  to  say  the  least,  an  unusual  act  and  an  un- 
common thing  for  a  parent  to  do;  and  but  very  few  parents  would 
consent  to  do  so,  or  to  be  parted  from  their  child  in  that  manner 
when  the  child  was  of  such  tender  age,  unless  extraordinary  or  peculiar 
circumstances  have  been  disclosed  by  the  evidence  in  this  case. 

From  the  evidence  of  the  nieces  it  would  also  appear  that  the  tes- 
tatrix received  no  compensation  for  her  services  in  caring  for  and 
looking  after  them,  at  the  same  time  conceding  that  they  were  sup- 
ported, educated,  and  maintained  out  of  their  own  property.  It  does 
appear,  however,  that  the  testatrix  was  reimbursed  for  all  expendi- 
tures incurred  by  her  as  guardian;  and  that  their  clothing  was  paid 
for  from  their  estate;  and  that  she  received  and  took  her  commission 
as  guardian;  and,  also,  that  she  retained  and  received  ?7.50  per  week 
for  the  board  of  each  of  them  during  the  period  of  time  they  were 
living  with  her.  Can  it  therefore  be  said  that  she  received  no  com- 
pensation for  these  services?  Her  commissions  fully  compensated 
her  for  looking  after  their  proi^erty,  and,  considering  the  fact  that  they 
were  residing  in  a  rural  community,  f 7.50  per  week  for  the  board  of 
each  of  them  was  sufficient  to  reimburse  her  for  the  cost  of  their 
board,  and  leave  a  reasonable  compensation  for  her  services  in  car- 
ing for  them.  The  price  charged  was  largely  in  excess  of  what  their 
Ixmrd  was  worth  or  would  cost  in  the  community  where  they  resided. 
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But  let  US  look  at  these  charges  in  another  light.  If  the  parental 
relation  existed  between  these  parties,  what  right  had  the  testatrix 
to  make  any  cliarges  for  the  board  of  these  nieces?  It  is  the  duty 
of  paroits  to  support  and  educate  their  child,  and,  as  we  have  seen, 
where  this  assumed  relation  exists  the  same  obligations  follow.  We 
are  unable  to  see  how  the  testatrix,  if  she  stood  in  the  mutually 
acknowledged  relation  of  parent  to  these  nieces,  would  have  any  right 
to  charge  them  for  their  board,  or  for  their  care.  If  they  were  lier 
own  children,  she  would  not  be  permitted  to  make  these  charges,  an;l 
a  court  would  not  justify  these  expenditures.  She  had  more  prop- 
erty of  her  own  than  she  could  possibly  use  for  her  own  benefit,  and 
it  seems  incredible  that  she  should  charge  these  nieces  for  their  care 
and  board,  and  yet  at  the  same  time  claim  to  stand  in  parental  re- 
lation to  them.  These  acts  and  this  conduct  on  the  part  of  the  tes- 
tatrix are  not  parental,  and  tend  to  dispel  the  presumption  that  par- 
ental relations  existed  between  her  and  them. 

Again,  the  act  of  the  testatrix  in  charging  to  Margaret  the  expenses 
of  her  wedding  and  wedding  outfit  tends  to  dispel  the  presumption  and 
claim  of  a  parental  relation.  What  mother,  situated  as  the  testatrix 
was  financially,  would  permit  her  child  to  pay  for  her  wedding  outfit 
and  for  the  serving  of  her  wedding  breakfast  or  supper?  What  mother 
80  situated  would  permit  her  child  to  leave  the  parental  roof  under 
such  circumstances?  We  cannot  bring  ourselves  to  believe  that  the 
testatrix  would  have  done  this  if  she  had  assumed  this  parental  rela- 
tionship towards  these  girls,  or  any  mother,  real  or  assumed,  similarly 
situated.  Then,  again,  the  presumption  of  parental  relationship  is 
dispelled  by  the  acts  of  the  testatrix  in  chai^ng  against  these  sirls 
their  schoolbooks  and  tuition,  sewing  and  mending,  clothing  and  shoes, 
pew  rent  in  church,  and  many  other  items  which  are  contained  in 
her  accounts  as  guardian.  These  acts  are  not  only  inconsistent  with 
such  relationship,  but  they  are  inconsistent  w^ith  the  legal  obligations 
of  a  i)areut,  or  one  who  has  assumed  such  relation,  to  support  and 
educate  their  children. 

It  will  serve  no  useful  purpose  to  multiply  illustrations  of  this  kind 
which  tend  to  characterize  the  nature  of  the  relations  existing  be- 
tween the  testatrix  and  these  residuary  legateea  These  acts  of  the 
testatrix  are  all  consistent  with  her  duties  as  guardian,  and  are  in- 
consistent with  parental  relations.  These  residuary  legatees  were 
evidently  favorites  of  the  testatrix,  and  she  doubtless  intended  tluit 
they  should  have  the  proper  care  and  bringing  up.  The  acts  and 
eonduct  of  the  testatrix  suggest  the  existence  of  a  well-regulated 
guardianship,  and  nothing  more.  Our  conclusions  are,  therefore,  tluit 
the  testatrix  did  not  stand  in  the  muttially  acknowledged  relation  of 
a  parent  to  these  residuary  legatees  for  the  statutory  period  of  10 
years  prior  to  the  transfer  of  the  property  in  question.  A  tax  of 
5  per  cent,  will  be  imposed  upon  all  the  property,  real  and  personal, 
transferred  to  the  residuary  legatees  b^  the  will  of  the  testatrix. 

This  brings  us  to  the  consideration  of  the  second  question  involved 
in  this  proceeding:  Were  the  deeds  of  gift  of  the  real  property, 
valued  at  $216,550,  executed  and  delivered  by  the  testatrix  to  the 
re.siduary  legatees  eight  days  prior  to  her  decease,  made  ''in  contem- 
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plation  of  death,"  as  that  term  is  employed  in  subdivision  3,  §  1,  of  the 
taxable  transfer  act?  The  evidence  in  this  case  establishes  to  our 
entire  satisfaction  that  the  transfer  of  property  was  made  in  contem- 
plation of  death.  It  is  true  that,  at  the  time  the  deeds  were  de- 
livered, nothing  was  said  by  the  testatrix  with  respect  to  her  decease 
or  the  probability  of  life;  but  the  circumstances  lead  us  irresistibly  to 
the  conclusion  that  she  was  contemplating  this  event  at  the  time  of 
making  said  transfer,  and  that  the  same  was  made  in  view  of  that 
event  'It  appears  that  she  was  an  old  lady,  past  79  years  of  age, 
and  afiSicted  with  consimiption,  from  which  she  knew  she  could  never 
recover.  For  several  months  prior  to  making  these  transfers,  she 
had  been  under  the  constant  and  almost  daily  care  of  her  physician, 
who  had  informed  her  that  she  could  not  be  cured;  that  the  only 
thing  he  could  do  for  her  was  to  make  her  feel  better.  Some  days 
she  coughed  a  great  deal,  and  was  made  very  weak  thereby,  and  upon 
other  days  would  feel  much  better.  She  was  constitutionally  weak, 
yet  possessed  of  great  vitality.  She  knew  the  fact  that  she  was  lia- 
ble to  be  taken  worse  and  die  at  any  time,  or,  upon  the  contrary,  that 
she  might  live  for  a  considerable  period  of  time.  It  was  under  these 
conditions  that  she  contemplated  making  a  transfer  of  property  to 
her  niece8^  Her  attorneys  were  instructed  to  make  investigation  and 
prepare  and  make  necessary  papers  to  that  end.  The  property  trans- 
ferred C(m8tituted  the  large  bulk  of  her  property,  considerably  more 
than  two-thirds  of  the  amount  thereof  in  value.  Taking  all  these 
facts  and  circumstances  into  consideration,  it  seems  to  us  that  no 
other  conclusion  can  be  reached  than  that  the  testatrix,  in  making 
this  transfer  of  property,  was  considering,  thinking  of,  and  contem- 
plating the  fact  that  she  was  approaching  the  end  of  her  lease  of 
life,  and  that  her  act  in  making  such  transfer  was  in  contemplation 
of  that  event.  It  is  urged  by  counsel  for  the  residuary  legatees  that 
our  conclu^on  in  this  respect  is  not  warranted  by  the  facts  and  cir- 
cumstances disclosed,  and  this  transfer  was  not  made  in  contempla- 
tion of  death.  It  is  claimed  that,  if  the  testatrix  had  contemplated 
it,  it  would  have  been  unnecessary  to  make,  and  she  would  not  have 
made,  the  transfer,  because  of  the  fact  that  these  residuary  legatees, 
to  whom  the  transfer  was  made,  would  have  taken  the  same  property 
under  and  by  virtue  of  the  terms  of  her  will;  and  it  is  urged  that 
the  reason  why  the  transfer  was  made  was  because  she  was  desirous 
of  having  these  nieces  enjoy  the  income  from  a  portion  of  her  estate 
during  her  lifetime.  It  appears  that  the  testatrix  had  frequent  con- 
versations with  Mai^aret.  for  the  period  of  about  five  years  prior  to 
her  death,  in  regard  to  the  contemplated  conveyance  of  a  gift  of  cer- 
tain of  her  real  property  to  them.  From  their  testimony  it  would 
appear  that  she  had  very  frequently  told  them  that  it  was  her  in- 
tention and  desire  to  convey  to  them  a  portion  of  the  real  property, 
80  that  they  might  have  and  enjoy  the  income  thereof  during  her 
lifetime.  Kate  Sperry,  the  servant  of  the  testatrix,  testifies  to  con- 
versations had  .with  the  testatrix  in  April  and  September  before  her 
death,  in  which  she  stated  it  was  her  intention  to  convey  to  these 
certain  nieces  certain  of  her  real  property,  to  the  end  that  they  might 
have  and  enjoy  the  income  therefrom  during  her  life,  and  the  tes- 
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tatriz  told  her  in  these  conversations  that  she  wanted  these  nieces 
to  have  tliis  property  right  away.  In  view  of  these  facts,  it  is  urged 
by  counsel  for  the  comptroller  that  if  the  testatrix  was  so  anxious 
that  these  nieces  should  have  the  use  and  income  of  this  property 
during  her  life,  and  that  she  wanted  them  to  have  it  right  away, 
and  had  frequently  talked  with  them  and  her  servant  concerning  it 
for  the  period  of  time  disclosed  by  the  evidence,  she  would  have  deeded 
the  property  to  them  at  the  time  she  required  the  attendance  of  her 
counsel  for  the  purpose  of  preparing  her  will  in  June,  before  her  de- 
cease, instead  of  giving  it  to  them  by  that  instrument.  It  is  also 
urged  that,  if  the  testatrix  desired  these  nieces  to  have  a  portion  of 
her  income,  she  would  have  given  some  portion  thereof  during  her 
lifetime,  but  that,  instead  of  so  doing,  she  retained  the  same  unto 
herself,  and  even  collected  the  rent  for  the  month  of  December,  in 
which  she  made  the  transfer  of  the  property  in  question  on  the  5th 
instant. 

The  fact  that  the  testatrix  deeded  to  her  nieces  the  same  property 
which  was  devised  to  them  by  her  will,  executed  but  a  few  months 
previous,  standing  alone  and  by  itself,  would  be  a  strong  indication 
that  she  did  not  contemplate  death  at  the  time  of  making  the  transfer. 
and  was  actuated  in  so  doing  by  the  thought  of  her  approaching  end; 
but  when  taken  in  connection  with  the  other  circumstances  in  tWe 
case,  which  we  have  already  referred  to,  it  seems  to  us  that  the  force 
(rf  that  presumption  is  completely  destroyed.  It  seems  quite  clear 
that  she  may  have  had  other  reasons  for  desiring  to  deed  this  prop- 
erty to  her  nieces,  rather  than  have  it  pass  by  her  will.  She  was 
acting  under  the  advice  of  counsel,  and  it  is  quite  possible  that  she 
may  have  contemplated  the  possibilities  of  a  contest  over  the  wiU 
after  her  decease,  and  desired  to  obviate  it  by  a  gift  of  the  property 
in  her  lifetime,  or  it  is  possible  that  the  question  of  transfer  tax  may 
have  induced  her  action  in  that  respect.  But  it  is  unnecessary  to 
discuss  these  questions,  as  her  motives  for  the  act  whether  to  avoid 
the  tax,  or  to  avoid  litigation  over  her  will,  could  make  no  difference 
as  to  the  liability  of  this  property  to  taxation. 

The  deeds  of  conveyance  were  without  consideration,  and  consti- 
tuted a  gift  of  the  property  to  these  nieces.  Possession  was  delivered, 
and  they  immediately  assumed  the  control  and  management  of  the 
property.  The  gift  was  one  in  praesenti.  It  was  a  gift  inter  vivos, 
absolute,  unreserved,  and  unconditional.  It  was  not  a  gift  causa 
mortis,  because  it  was  not  intended  to  be  conditional;  and  no  right 
of  revocation  was  reserved  either  expressly,  by  inference,'  or  by  im- 
plication. It  passed  to  these  nieces  an  absolute,  irrevocable,  and  in- 
defensible title. 

The  act  (Laws  1892,  c  399,  §  1)  provides  that  a  tax  shall  be  paid: 

"(1)  When  the  transfer  Is  by  will  or  by  the  Intestate  laws  of  this  state  from 
any  persow  dying  seized  or  possessed  of  the  property  while  a  resident  of  the 
state.  (2)  When  the  transfer  is  made  by  will  or  intestate  law  of  property 
within  the  state,  and  the  decedent  was  a  nonresident  of  the  state  at  the  time 
of  his  death.  (3)  When  the  transfer  Is  of  property  made  by  a  resident  or 
by  a  nonresident,  when  such  nonresident's  property  Is  within  this  state,  by 
deed,  grant,  bargain,  sale  or  gift  made  In  contemplation  of  death  of  the  gramor, 
vendor  or  donor,  or  Intended  to  take  effect,  in  possession  or  enjoyment,  at  or 
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after  snch  death.  Such  tax  shall  also  be  Imposed  when  any  such  person  or 
corporation  becomes  beneficially  entitled,  In  possession  or  expectancj-,  to  any 
property  or  the  Income  thereof,  by  any  such  transfer,  whether  made  before  or 
after  the  passage  of  this  act." 

It  is  very  evident  tliat  the  word  "deed,"  as  used  in  this  act,  has  no 
reference  to  conveyance  of  property  by  such  an  instrument  made  in 
the  ordinary  course  of  business  for  a  valuable  consideration,  but  is 
amfined  to  conveyances  of  real  property  intended  as  gifts;  and  it  is 
also  quite  evident  that  it  was  intended  to  eliminate  any  technical 
distinction  between  gifts  of  real  property,  and  personal  property,  and 
place  both  classes  in  the  same  category,  so  far  as  the  taxation  of  the 
transfers  thereof  under  this  act  are  concerned.  We  shall  therefore, 
in  determining  the  questiqn  involved,  trt-at  the  conveyance  of  this 
property,  .by  deed,  as  a  gift  inter  vivos,  made  in  contemplation  of 
death. 

'  It  is  urged  that  this  statute  does  not  impose  a  tax  upon  the  transfer 
of  property  by  gifts  inter  vivos,  but  is  confined  in  its  operation,  in 
imposing  a  tax  ujwn  transfers  by  gift,  to  gifts  causa  mortis.  The 
language  of  subdivision  3,  §  1,  of  the  act  in  question,  reads: 

"When  the  transfer  Is  of  property  •  •  •  by  deed  *  *  *  or  gift  made  In 
contemplation  of  the  death  of  the  grantor,  vendor  or  donor,  or  Intended  to  take 
effect,  in  possession  or  enjoyment,  at  or  after  such  death." 

Thus  far  the  language  of  the  statute  is  plain  and  unambiguous.  It 
is  not  in  express  terms  limited  in  its  operation  or  effect  to  any  par- 
ticular class  of  gifts,  but  is  broad  and  unrestricted  enough  to  cover 
alike  grants  or  gifts  inter  vivos  made  in  contemplation  of  death  as 
well  as  gifts  causa  mortis.  In  both  cases,  however,  the  statute,  as 
a  condition  of  the  right  to  tax,  requires  the  concurring  event  that 
Buch  gift  should  be  made  in  contemplation  of  death.' 

The  rule  is  well  settled  in  the  interpretation  of  statutes  that  the 
l^islatnre  is  presumed  to  u.<»e  apt  words  to  express  the  meaning  and 
intent  of  its  enactments,  and  it  is  ordinarily  the  duty  of  the  court,  in 
construing  a  statute,  to  give  the  language  employed  its  usual  and 
ordinary  meaning  and  force.  In  re  Nichols'  Estate,  91  Hun,  138,  3(5 
N.  Y.  Supp.  538;  Tompkins  v.  Hunter,  149  N.  Y.  117,  122,  43  N.  E. 
532.  We  see  nothing  in  the  language  employed  in  this  act,  thus  far, 
which  requires  or  justifies  a  court  in  limiting  its  operation  to  one 
particular  class  of  gifts,  to  the  exclusion  of  the  other. 

There  is  another  salutary  rule  adopted  by  our  courts,  and  universally 
recognized,  in  the  inten)retati(tn  of  statutes,  which  is  quoted  bv  Peck- 
ham.  J.,  in  the  case  of  People  v.  liutler,  147  N.  Y.  1G7.  41  N.  E.  417, 
viz. : 

"The  cardinal  nilo  In  the  interpretation  of  statutes  Is  to  arrive  at  and  give 
effect  to  the  intention  of  the  lefrislntive  liody  which  enacted  them." 

In  the  same  case,  Peckham,  J.,  in  discussing  and  applying  the  rule, 
aays: 

"This  Intention  Is  primarily  to  be  deduced  from  the  language  used  in  the 
statute  Itself;  and  It  has  been  said  that,  where  said  languaco  Is  clear  and  un- 
ambiguous, there  Is  no  room  for  construction,  and  that  effect  mtist  l)e  given 
to  its  plain  and  obvious  meaning.  Language  which,  when  separated  from  the 
rest  of  the  act.  Is  thus  plain  and  unaml>iguous,  may,  when  read  In  connection 


Digitized  by 


Google 


462  49  NEW  TORK  SUPPLEMENT  (SttFT.  Gt 

and  83  New  York  State  Reporter. 

with  the  whole  act,  be  thereby  rendered  ambiguous,  and  the  necessity  for  con- 
struction become  for  that  reason  quite  apparent.  Sometimes  the  language  of 
some  parts  of  a  statute,  when  considered  with  reference  to  the  ordinary  mean- 
ing attributed  to  such  language,  is  so  clear  and  unambiguous  that  It  would 
seem  not  to  be  open  to  any  construction  other  than  Ita  plain,  obvious  meaning 
calls  for;  and  yet,  when  read  In  connection  with  the  whole  act  and  in  the  light 
of  what  the  real  Intention  of  the  legislature  must  in  the  nature  of  things  have 
been,  the  construction  properly  to  be  favored  leads  to  a  result  which  is  different 
from  what  it  otherwise  would  have  been." 

Before  referring  to  other  proTisions  of  the  statute  nnder  considera- 
tion which  may  be  relied  upon  to  give  it  a  different  interpretation 
than  its  plain  language  seems  to  mdicate,  under  the  rule  advanced  by 
Peckham,  J.,  in  the  Butler  Case,  let  us  call  attention  to  another 
salutary  and  well-settled  rule, — that  a  law  is  never  to  be  construed 
as  having  a  retroactive  effect  unless  its  express  letter  or  clevlj  mani- 
fested intention  so  requires;  that,  if  the  language  of  the  law  can  be 
satisfied  by  giving  it  prospective  operation,  it  should  be  construed  as 
having  a  prospective  operation  only.  In  the  light  of  these  rules,  let 
us  refer  to  the  language  of  the  act  immediately  following  that  last 
quoted,  upon  which  reliance  must  be  placed  to  give  it  a  different 
meaning  than  its  plain  language  seems  to  indicate, — ^a  meaning  which 
will  limit  it  to  gifts  causa  mortis,  and  exclude  from  its  operation  gifts 
inter  vivos  made  in  contemplation  of  death.  Such  language  is  as 
follows: 

"Such  tax  shall  also  be  Imposed  when  any  such  person  or  corporation  becomes 
beneficially  entitled,  in  possession  or  expectancy,  to  any  property  or  the  Incomp 
thereof,  by  any  such  transfer,  whether  made  before  or  after  the  passage  of 
this  act." 

'  The  question  now  recurs,  does  this  language  restrict  the  operation 
of  the  statute  to  a  particular  kind  or  class  of  gifts,  namely,  gifts  causa 
mortis?  If  such  is  its  effect,  it  is  by  reason  of  the  fact  that  to  give 
it  a  construction  which  will  embrace  all  classes  will  make  it  retro- 
active in  its  operation  and  effect.  That  it  applies  to  gifts  cansa 
mortis  there  can  be  no  question.  In  re  Seaman's  Estate,  147  N.  Y. 
69,  41  N.  E.  401;  In  re  Green,  7  App.  Div.  339,  40  N.  Y.  Supp.  1019; 
In  re  Crosby  (Surr.)  20  N.  Y.  Supp.  62.  In  fact,  under  the  statute 
of  1887  (chapter  713),  and  before  the  amendment  thereto  embracing 
transfers  by  deed,  gift,  etc.,  made  in  contemplation  of  death,  incor- 
porated in  1892,  the  language  of  the  statute  which  provided  for 
deeds,  gifts,  etc.,  intended  to  take  effect  at  or  after  death,  was  prob- 
ably broad  enough  to  cover  this  class  of  gifts;  for  a  gift  causa  mortis 
is  made  with  respect  to  its  effect  after  death,  is  conditional  upon  the 
happening  of  that  event,  and  revocable  during  life,  and  may  there- 
fore be  said  to  take  effect  at  or  after  death.  This  interpretation  was 
placed  upon  that  language  bv  the  court  in  the  case  of  In  re  Edwards, 
85  Hun,  436,  32  N.  Y.  Supp.  901.  If  this  interpretation  of  the  stat- 
ute as  it  then  existed  is  correct,  then  the  amendment  of  1892,  by 
adding  the  words  "made  in  contemplation  of  death,"  etc.,  have  no  new 
ofSce  to  perform,  and  are  practically  valueless,  if  limited  in  their  ap- 
plication to  gifts  causa  mortis.  We  do  not  believe  that  such  was  the 
intention  of  the  legislature  in  incorporating  this  amendment  into  the 
statute." 
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Now,  let  us  again  refer  to  the  part  of  the  statute  which  we  have 
quoted,  for  the  puipose  of  determining  whether  it  can  be  applied  to 
grants  and  gifts  inter  vivos  made  in  contemplation  of  death,  as  well 
as  grants  and  gifts  causa  mortis,  without  giving  it  a  retroactive  effect, 
because,  if  it  can  be,  the  plain  and  unambiguous  language  of  the 
statute  must  govern  and  be  given  its  usual  and  ordinary  meaning, 
and  should  not  be  restricted  to  the  latter  claSs  of  gifts  only.  The 
act  speaks  from  the  time  it  takes  effect,  and  seems  to  us  very  clear 
and  plain  that  the  vesting  of  the  beneficial  interest  in  possession  or 
expectancy,  which  is  the  condition  precedent  to  the  right  to  tax,  is 
a  futore  event, — ^an  event  occurring  after  the  passage  of  the  act,  and 
cannot  be  held  to  apply  to  a  beneficial  interest  already  vested  in  pos- 
sesflion  or  expectancy.  This  doctrine  is  clearly  recognized  in  the 
Seaman  Case,  147  N.  Y.  G9,  41  N.  E.  401.  Then,  again,  the  verbs 
"shall"  and  '"become"  and  the  adverb  "when,"  as  tiiey  are  employed 
in  the  act,  clearly  refer  to  future,  and  not  to  past,  events.  The  act 
then  provides  that  the  tax  shall  then  be  imposed,  at  the  time  indi- 
••ated,  upon  the  transfer  of  property,  "whether  made  before  or  aftor 
the  passage  of  this  act."  We  understand  this  to  mean  that  the  in- 
strument or  act  creating  the  transfer  or  right  of  succession  may,  in 
a  possible  case,  have  been  executed  before  the  passage  of  the  act  in 
contemplation  of  death,  or  intended  to  take  effect  at  or  after  death; 
and  where  the  event  happens  after  its  passage,  which  vests  for  the 
first  time  a  beneficial  interest  in  possession  or  expectancy,  it  is  sub- 
ject to  the  rights  of  succession  or  taxation,  but  if  both  the  transfer 
or  right  of  succession  and  the  vesting  of  the  beneficial  interest,  in 
possession  or  expectanny,  occurred  before  the  passage  of  the  act,  the 
same  could  not  be  subjected  to  taxation  thereunder,  by  reason  of  the 
fact  that,  as  we  have  already  seen,  the  vesting  of  the  beneficial  interest 
is  an  event  which  must  occur  after  its  passage;  otherwise,  it  is  not 
taxable.  In  the  view  which  we  take  of  this  case,  it  is  unnecessary  to 
discuss  or  determine  the  application  of  this  language  to  the  case  of 
wills  w  other  instruments  affecting  the  transfer  of  property,  exe- 
cuted before  the  passage  of  the  act,  in  respect  to  whether  the  statute 
would  be  considered  retroactive  as  to  them.  For  the  purposes  of 
this  case,  we  may  treat  the  language  as  apnlying  only  to  those  cases 
immediately  preceding  it  in  the  same  subdivision,  namely,  grants  or 
gifts  made  in  contemplation  of  death,  or  intended  to  take  effect  at 
or  after  death.  In  the  case  under  consideration  the  transfer  by  gift 
was  made  after  the  passage  of  the  act.  It  seems  clear  that  this  stat- 
ute can  have  no  retroactive  effect  when  applied  to  grants  or  gifts  inter 
vivos  made  in  contemplation  of  death.  A  eift  inter  vivos  is  a  gift 
in  pnesenti,  a  consummated  and  completed  act,  and  has  no  reference 
to  past  or  future  acts  or  events.  It  would  be  an  impossibility  to  have 
a  gift  inter  vivos  created  by  an  instrument  or  act  made  prior  to  the 
passage  of  this  act  take  effect  upon  the  happening  of  an  event  which 
should  occur  after  its  passage.  It  would  lack  the  essential  elements 
necessary  to  constitute  such  a  gift,  namely,  immedate  delivery  and 
the  passing  of  an  irrevocable  title.  This  statute  can  have  a  prospec- 
tive operation  when  applied  to  this  class  of  gifts,  but,  as  we  have 
seen,  it  can  have  no  retroactive  effect  with  respect  to  them. 
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In  the  construction  of  statutes,  it  ofttimes  is  of  material  aid,  in 
determining  the  true  legislative  intent  of  a  statute  or  an  amendment, 
to  look  to  the  cause  or  necessity  therefor,  and  the  defect  or  mischief 
which  it  is  sought  to  remedy.  The  statute,  as  it  existed  prior  to 
the  enactment  of  chapter  li*M  of  the  Laws  of  181)2,  subjected  to  taxa- 
tion transfers  by  deed,  gifts,  etc.,  intended  to  take  effect  at  or  after 
the  death  of  the  grantor  or  donor;  but  it  did  not  impose  a  tax  upon 
grants  or  gifts  made  in  contemplation  of  death.  It  therefore  miuht 
have  been  possible,  if  not  a  practice,  for  persons  who  knew  or  be- 
lieved that  they  were  about  to  die  to  give  away  their  property,  thereby 
avoiding  the  transfer  tax;  and  it  is  very  obvious  that,  by  incorporat- 
ing this  amendment  into  the  statute  referred  to,  which  brought  grants, 
gifts,  etc.,  "made  in  contemplation  of  the  death  of  the  grantor,  ven- 
dor, or  donor,"  under  the  operation  of  the  statute,  the  legislature  in- 
tended to  remedy  this  defect.  Now,  if  we  are  to  say  that  this  lan- 
guage applies  only  to  gifts  causa  mortis,  and  was  not  intended  to 
cover  gifts  inter  vivos  made  in  contemplation  of  death,  then  all  that 
will  be  necessary  for  a  person  who  contemplates  that  he  is  about  to 
die  to  do,  in  order  to  defeat  the  provisions  of  the  statute,  is  to  make 
an  absolute  and  irrevocable  gift, — a  gift  inter  vivos.  If  we  hold  this 
to  be  the  meaning  of  this  language,  it  seems  to  as  that  it  will  de- 
feat the  very  purpose  of  the  amendment.  As  we  have  already  stated, 
gifts  causa  mortis  were  probably  covered  by  the  statute  before  the 
amendment;  and  to  hold  that  the  amendment  is  not  to  apply  to  pfts 
inter  vivos  made  in  qontemplation  of  death  will  Ite  to  render  the  lan- 
guage thereof  nugatory.  We  do  not  believe  that  such  was  the  in- 
tention of  the  legislature,  or  that  such  is  the  correct  interpretation 
of  the  statute;  and  we  therefore  hold  that  the  transfer  of  the  real 
property  in  question,  by  the  deeds  of  gift  from  the  testatrix  to  these 
nieces,  her  residuary  legatees,  is  taxable. 

We  have  examined  with  considerable  care  In  re  Seaman,  147  N.  Y. 
69,  41  N.  E.  401,  and  In  re  Cfreen,  7  App.  Div.  339,  40  N.  Y.  Supji. 
1019.  (The  latter  case  was  reversed,  upon  other  points  than  tliosc 
under  consideration,  m  153  N.  Y.  223,  47  N.  E.  292.)  Both  of  these 
cases  discuss  the  meaning  of  the  language  employed  in  the  amend- 
ment to  which  we  have  referred.  In  the  Seaman  Case  the  court  says 
that  the  language  employed  evidently  refers  to  gifts  causa  mortis, 
but  does  not,  directly  or  by  necessary  inference,  hold  that  gifts  inter 
vivos,  made  in  contemplation  of  death,  are  excluded  from  its  opera- 
tion and  effect.  The  fact  in  that  case  was  essentially  different  from 
that  in  this  case.  The  question  in  that  case  arose  under  a  will  which 
was  made  and  went  into  effect  long  before  any  taxable  transfer  law 
was  enacted.  We  think  that  neither  of  the  cases  cited  is  controlling 
in  this  case.  The  question  under  consideration  here  was  not  involved 
in  either  of  them.  Neither  are  we  aware  that  this  precise  question 
has  ever  been  passed  upon  by  any  court.  We  have  therefore  treated 
it  as  an  original  proposition,  and  have  given  to  the  statute  an  in- 
terpretation which  seems  to  us  to  be  in  accord  with  the  l^slative 
intent  in  enacting  it,  and  which,  as  it  seems  to  us,  gives  to  the  lan- 
guage employed  its  ordinary  sigiiifleation.     Decreed  accordingly. 
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(22  Misc.  Rep.  580.) 

VON  HAGBN  v.  WATEBBUEY  MFG.  CO. 

(Sapreme  Ck>nrt,  Special  Term,  Kings  County.     February  15,  1888.) 

PLSADING — MATTERS  OP  DEFENSE— MOTION  TO   StBIKB. 

Where,  in  answer  to  a  complaint  alleging  a  breach  of  contract,  defendant 
pleads  a  general  denial,  its  allegation  tliat  it  had  refused  to  make  the  con- 
tract unless  a  deposit  was  made,  and  that  the  deposit  was  not  made,  should 
be  stridden,  as  such  a  matter  is  not  a  "defense,"  within  Code  CIt.  Proc.  § 
50(^  and  can  be  shown  under  the  general  denial. 

Action  by  Philip  Von  Hagen  against  the  -Waterbury  Manufactur- 
ing Company. 

Motion  to  strike  out  allegations  pleaded  as  a  defense.  The  complaint  alleges 
the  breach  of  a  contract  by  the  defendant  to  sell  and  deliver  to  the  plaintiff  cer- 
tain specified  merchandise,  and  prays  for  damages.  The  answer  contains  in 
substance  a  general  denial,  and  then  pleads  as  a  "defense"  that  one  Jacob  Von 
Hagen  asked  the  defendant  to  manufacture  and  deliver  to  him  the  said  mer- 
chandise; that  the  defendant  informed  him  that  it  would  not  make  the  contract 
without  a  deposit  of  |300  being  made;  that  such  deposit  was  not  made  by  the 
Mid  Jacob  Von  Hagen,  and  the  defendant  did  not  manufacture  and  deliver  the 
foods.   Motl(Mi  granted. 

Emley  &  Rubino,  for  the  motion. 
Byram  L.  Winters,  opposed. 

GAYNORj  J.  This  is  one  of  those  answers  which  so  often  bother 
trial  judges.  The  so-called  "defense"  is  no  defense.  A  defense  can 
only  consist  of  new  matter,  viz.,  facts  outside  of  the  issue  raised  by 
a  general  or  special  denial.  Code  Civ.  Proc.  §  600.  First  come  de- 
nials in  an  answer,  and  then  defenses  if  there  be  any.  The  distine- 
tion*between  th«n  is  shown  in  the  rule  that  while  a  defense  may  be 
stricken  out  as  sham,  a  denial  may  not  be.  Wayland  v.  Tysen,  45 
N.  Y.  281.  Nothing  may  be  pleaded  as  a  defense  which  may  be 
proved  under  a  denial.  Flack  v.  O'Brien,  19  Misc.  Rep.  399,  4.3  N. 
Y.  Supp.  854;  McManns  v.  Assurance  Co.,  22  Misc.  Rep.  269,  48  N. 
y.  Supp.  820;  Green  v.  Brown,  22  Misc.  Rep.  279,  49  N.  Y.  Supp.  163. 
The  burden  of  proof  is  on  the  defendant  upon  an  issue  made  by  a 
defense,  and  facts  should  not  be  pleaded  as  a  defense  if  the  burden 
of  proving  the  issue  to  which  they  belong  is  not  on  the  defendant. 
This  is  the  test  to  go  by.  The  general  denial  in  this  answer  raises 
the  whole  issue.  It  puts  the  plaintiff  to  the  proof  of  the  alleged 
contract,  and  enables  the  defendant  to  prove  any  fact  which  dis- 
proves the  making  of  it.  If,  therefore,  Jacob  Von  Hagen,  named  in 
the  alleged  defense,  were  to  be  considered  as  Philip  Von  Hagen,  the 
plaintiff,  the  facts  stated  are  not  a  defense,  but  are  embraced  within 
the  general  issue. 

Motion  granted. 
49N.Y.S.-80 
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HEAPHY  V.  METROPOLITAN  LIFE  INS.  CO. 

(Supreme  (3ourt,  Appellate  DiTision,  Fourth  Department.     February  6,  1898.> 

AcnoN  ON  Policy— EviBKNCB. 

In  an  action  upon  a  life  Insurance  policy.  It  waa  shown  that  the  applica- 
tion contained  false  statements,  but  plaintiff  claimed  that  the  signature  of 
the  Insured  thereto  was  forged.  The  beneficiary  testified  that  she  was 
present  when  the  application  was  filled  out,  but  did  not  see  insui-ed  sign 
It.  The  physician  testified  that  the  Insured  signed  In  his  presence.  Ex- 
perts declared  the  signature  to  be  genuine.  The  disputed  signature  was 
exactly  similar  to  a  signature  to  a  part  of  the  application  which  was  ad- 
mitted to  be  genuine,  except  that  the  genuine  signature  was  "Chas.  D.  H.," 
and  the  disputed  one  had  been  "C.  D.  H.,"  but  a  letter  "h"  had  been  in- 
serted after  the  "0."  Veld,  that  the  evidence  was  not  sufHclent  to  support 
the  charge  of  forgery,  and  a  verdict  for  the  beneficiary  was  therefoR 
against  the  evidence. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Elizabeth  Heaphy  against  the  Metropolitan  Life  Insur 
ance  Company  to  recover  the  value  of  a  life  insurance  policy.  From 
a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Eugene  Van  Voorbis,  for  appellant. 
Patrick  Mclntyre,  for  respondent 

ADAMS,  J.  The  plaintiff  seeks,  through  the  medium  of  this  ac- 
tion, to  recover  of  the  defendant  the  amount  claimed  to  be  due  upon 
a  policy  of  insurance  issued  to  her  by  the  defendant  upon  the'life 
of  her  son,  Charles  D.  Heaphy.  The  contract  of  insurance  was 
based  upon  a  written  application  consisting  of  four  subdivisions, 
and  designated,  severally.  A,  B,  C,  and  D.  Subdivision  A  contained 
certain  questions  relating  to  the  age,  occupation,  residence,  etc.,  of 
the  insured,  the  answers  to  which  were  written  out  by  the  defend- 
ant's agent,  and  signed  by  the  insured^  Subdivision  C  contained 
numerous  questions  relating  to  the  physical  condition  of  the  insured, 
as  well  as  to  that  of  his  parents  and  other  members  of  his  family. 
It  is  claimed  that,  in  compliance  with  the  directions  accompanying 
the  application,  the  answers  to  these  questions  were  filled  out  by 
the  physician  of  the  company,  and  signed  by  the  insured,  and  that 
it  was  thereupon  expressly  stipulated  that  they  should  form  the  basis 
and  become  a  part  of  the  contract  of  insurance,  and  that  any  false 
statements  therein  contained  should  vitiate  the  policy  issued  thereon. 
Upon  the  trial  it  was  conceded  that  the  insured  signed  subdivision 
A  of  the  application,  but  it  was  claimed  that  what  purported  to  be 
his  signature  to  subdivision  C  was  a  forgery.  In  this  latter  subdi- 
vision it  was  stated  that  one  of  the  applicant's  brothers  and  two  of 
his  sisters  had  died  of  pneumonia,  and  that  none  of  his  brothers 
or  sisters  had  ever  been  afflicted  with  consumption.  It  appeared, 
however,  by  evidence  which  was  undisputed,  that  these  representa- 
tions were  untrue,  and  that  the  insured's  brother  and  one  of  his  sis- 


Digitized  by 


Google 


Sup.  Ct.)  HEAPHY  V.  METROPOLITAN    LIFE   INS.  CO.  467 

tera  did  die  of  consumption,  of  which  disease  the  insared  himself 
died  within  five  months  after  the  policy  was  issued.  Thus  it  was 
made  to  appear  beyond  all  controversy  that,  if  the  signature  to  sub- 
division C  of  the  application  was  the  genuine  signature  of  Charles 
D.  Heaphy,  the  policy  in  suit  was  vitiated  in  consequence  of  the 
misstatements  contained  in  such  subdivision;  and  the  sole  issue  of 
fact  which  was  submitted  to  the  jury  upon  the  trial  related  to  the 
genuineness  ot  such  signatura  Upon  the  issue  thus  presented,  the 
plaintiff  was  sworn  as  a  witness  in  her  own  behalf,  and  testified  that 
she  was  present  when  her  son  was  examined  by  the  defendant's  phy- 
sician; that  such  examination  was  exceedingly  perfunctory,  and  con- 
sisted simply  of  sounding  the  chest;  that  no  questions  were  asked; 
that  no  information  whatever  was  imparted  by  the  applicant  respect- 
ing his  physical  condition,  or  that  of  any  of  his  ancestors  or  other 
relatives;  and  that  no  paper  was  signed  by  him  in  her  presence. 
This  evidence  was  flatly  contradicted  by  the  defendant's  medical  ex- 
aminer. Dr.  Edgar  H.  Earl,  who  testified  that  he  made  the  medical 
examination  of  the  insured  at  his  residence,  that  the  answers  to  the 
various  questions  were  furnished  by  the  insured  in  response  to  in- 
quiries made  of  him,  that  snch  answers  were  inserted  in  sub^vlsion 
C  by  the  witness,  that  the  insured  thereupon  signed  his  name  to  such 
subdivision,  and  that  the  witness  then  signed  subdivision  D,  and 
mailed  the  application  to  Dr.  Willard,  the  medical  director  of  the 
defendant,  who  resided  in  the  city  of  New  York.  These  two  are  the 
only  living  witnesses  who  were  present  when  the  examination  re- 
ferred to  took  place,  and,  as  we  have  seen,  their  evidence  is  contra- 
dictory in  every  essential  particular.  The  plaintiff  is,  of  course, 
directly  interested  in  the  result  of  this  action.  Her  evidence  was 
uncorroborated  by  that  of  any  other  witness,  and  it  Is  by  no  means 
satisfactory.  Moreover,  it  was  detailed  in  such  a  manner  as  to  con- 
vey the  impression  'that  her  recollection  of  what  occurred  at  the  time 
to  which  her  evidence  relates  is  not  entitled  to  the  utmost  reliance. 
Nevertheless,  if  there  were  no  other  evidence  in  the  case  than  that 
of  Dr.  Earl,  we  should  feel  constrained,  under  well-established  rules, 
to  say  that  this  was  simply  another  instance  where  a  sharp  issue  of 
fact  had  been  determined  by  a  jury,  and  that  their  verdict  must  be 
accepted,  even  though  it  did  not  command  our  approval.  Fortu- 
nately, however,  there  is  other  evidence  available,  which  to  our 
minds  is  so  convincing  in  its  character  that  we  do  not  feel  at  liberty 
to  disregard  it.  In  the  first  place,  an  expert  in  handwriting,  of 
conceded  experience  and  ability,  was  called  in  behalf  of  the  defend- 
ant, who  had  carefully  compared  the  signature  to  subdivision  0 
with  the  one  to  subdivision  A,  the  latter  of  which,  as  has  been  stated, 
was  admitted  to  be  genuine,  and  he  expressed  the  opinion  that  the 
two  signatures  were  written  by  the  same  person.  This  species  of 
evidence,  it  is  true,  would  not  prove  altogether  convincing,  standing 
by  itself;  and  we  should  not,  if  such  were  the  case,  deem  it  of  suffi- 
cient weight  to  authorize  us  to  interfere  with  the  verdict.  But  upon 
the  argument  the  original  application  was  submitted  to  the  court  for 
personal  examination,  and  we  have  availed  ourselves  of  the  oppor- 
tunity thus  afforded  to  examine  and  compare  the  two  signatures 
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with  great  care,  and  such  examination  and  comparison  have  produced 
upon  our  mind  the  conYiction  that  beyond  all  peradventnre  the  two 
signatures  were  written  by  one  and  the  same  person,  and  that,  con- 
sequently, if  the  signature  to  subdivision  A  was  written  by  Charles 
D.  Heaphy,  he  must  also  have  signed  his  name  to  eubdivision  C. 
Although  the  two  signatures  were  written  at  diflferent  times,  and 
one  of  them  in  ink,  while  the  other  wa«  written  with  a  blue  pencil, 
their  general  characteristics  are  the  same,  and  they  are  so  marked 
and  well  defined  in  both  signatures  that  we  think  it  would  have  been 
impossible  for  the  most  expert  forger  to  have  thus  imitated  them. 
Moreover,  there  is  a  peculiarity  about  the  signature  to  subdivision  C 
which  plainly  establishes  its  genuineness,  independently  of  its  gen- 
eral characteristics,  and  that  peculiarity  is  this:  The  signature  to 
sabdivision  A  is  written  "Chas.  D.  Heaphy,"  whereas  the  one  to  sub- 
division O  was  evidentlv  written  "C.  D.  Heaphy,"  and  then,  after 
the  first  initial,  a  small  "h"  was  inserted,  with  the  obvious  design 
of  conforming  to  the  requirement  of  the  defendant  that  the  full  name 
of  the  applicant  should  appear.  Had  this  signature  been  forged  by 
an  expert  of  sufficient  skill  to  imitate  the  handwriting  of  the  insured 
as  closely  as  this  does,  he  would  most  certainly  have  made  his  signa 
tnre  correspond  exactly  with  the  one  he  was  attempting  to  imitate, 
instead  of  using  the  initials  of  the  insured,  and  subsequently  mak- 
ing the  addition  just  adverted  to.  If  we  entertained  the  slightest 
doubt  as  to  our  duty  to  this  case,  we  might  cite  other  circumatancfs 
of  more  or  less  weight  which  tend  to  strengthen  the  views  we  have 
expressed;  but,  so  well  satisfied  aie  we  that  injustice  has  been  done 
the  defendant  by  a  verdict  which  was  obviously  rendered  under  the 
stress  of  some  extraneous  influence,  that  we  are  content  to  rest  our 
decision  that  such  verdict  should  be  set  aside  as  against  the  weight 
of  evidence  upon  the  knowledge  gained  by  a  personal  inspection  of 
the  signature  which  is  claimed  to  have  been  fabricated.  It  is  not  an 
agreeable  duty  for  an  appellate  court  to  interfere  with  the  verdict 
of  a  jury,  and  it  is  one,  as  we  have  heretofore  had  occasion  to  say. 
which  ought  always  to  be  exercised  with  the  greatest  caution.  Curry 
T.  Wibom,  12  App.  Div.  1,  4  N.  Y.  Supp.  178.  But  human  nature  is 
imperfect  at  the  best,  and,  when  it  is  made  to  appear  as  plainlv  as 
it  does  here  that  judgment  has  yielded  to  either  sympathy  or  preju- 
dice, a  responsibility  is  cast  upon  the  court  of  review  which  it  is  not 
at  liberty  to  evade.  Bmith  v.  Insurance  Co.,  49  N.  Y.  211-216: 
Adsit  V.  Wilson,  7  How.  Prac.  64-fi6;  Manufacturing  Co.  v.  Foster. 
51  Barb.  346;  Mulligan  v.  Railroad  Co.  (Sup.)  11  N.  Y.  Snpp.  4S2: 
Belch  V.  Railroad  Co.,  90  Hun,  477,  36  N.  Y.  Supp.  56;  Bosko  v. 
Railroad  Co.,  91  Hun,  320,  36  N.  Y.  Supp.  261. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.     All  concur. 
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DE  LANCBY  v.  HAWKINS  et  al. 

(Sapreme  Oonrt,  Appellate  DiTisIon,  Second  Department    December  7,  1897.) 

1.  Adterse  Possession— Ma  hink  Railway. 

Under  Code  Cly.  Proc.  §  3«J8,  relating  to  adverse  possession,  the  fact  that 
a  defendant.  In  an  action  of  ejectment  brought  by  the  owner  of  the  legal 
title  to  recover  lands  below  hlRh-water  mark  under  the  navigable  waters 
of  the  Sound  at  City  Island,  has  during  a  continuous  period  of  20  years 
maintained  a  structure  erected  for  use  as  a  marine  railway  for  hauling  out 
vessels  from  the  water,  and  extending  some  550  feet  beyond  high-water 
mark,  does  not  necessarily  require  the  Implication  of  a  grant  In  fee  to  ren- 
der it  lawful,  and  la  therefore  not  available  to  support  the  defense  of  ad- 
verse possession. 

SL  Same— Evidence. 

In  such  an  action,  defendant  also  set  up  a  grant  procured  from  the  state 
In  18S6  of  the  premises  in  question,  both  for  promoting  the  commerce  ot 
the  state  and  for  beneficial  enjoyment.  At  the  trial  of  the  action,  he  testi- 
fied that  he  got  the  grant  from  the  state  because  he  wanted  the  right  to 
work  the  railway,  and  did  not  claim  to  own  any  land  below  high-water  mark 
in  fee.  Beld^  that  this  admission  by  itself  disposed  of  his  claim  of  having 
ever  held  by  adverse  posBessIon. 

f.  Okakt  from  State— Consthdctiow. 

Held,  further,  that  the  rlfjhts  of  a  grantee  under  such  a  grant  most  be 
construed  strictly  against  the  grantee. 

4.  Same— Laxd  under  Water— Riparian  Riohts. 

The  lands  In  question  had  been  originally  granted  by  the  crown  to  one 
Palmer,  then  owner  of  the  upland,  but  in  1836  were  conveyed  by  the 
comptroller  to  Hunter,  under  whom  the  plaintiff  claimed.  Defendant, 
claiming  under  Palmer,  was  owner  of  the  upland.  Heldt  that  the  grant 
to  Hunter  was  within  the  power  of  the  state  to  grant  such  land  under  water 
for  the  purpose  of  promoting  the  commerce  of  the  state,  against  which  the 
right  of  defendant,  as  owner  of  the  upland,  did  not  avail. 

Ik  Bamb— Promotion  of  Commerce. 

Tbe  Palmer  patent  and  the  comptroller's  deed  to  Hunter  both  contained 
reservations,  which  were  Incorporated  in  the  Judgment,  which  in  effect  se- 
cured to  the  people  the  same  measure  of  enjoyment  of  the  premises  con- 
Teyed  as  they  were  entitled  to  before  the  conveyance,  until  the  land  should 
be  actually  appropriated  and  applied  to  the  puriMse  of  commerce  or  for 
the  beneficial  use  of  the  owner,  by  the  erection  of  docks  and  other  structures 
thereon.  Held,  that  while  the  grant  from  the  state  in  1886,  to  defendant's 
predecessor,  was  made  in  pursuance  of  the  powers  reserved  to  it  both  ex- 
pressly and  by  implication,  the  marine  railway  constructed  and  maintained 
by  him,  being  a  private  enterprise,  and  used  by  defendant  only  in  the  con- 
duct of  his  individual  business,  and  with  no  right  In  others  to  use  It  with- 
out his  permission,  did  not  in  any  proximate  sense  promote  the  commerce  of 
the  state. 

Appeal  from  trial  term,  Westchester  county.     ' 

Action  by  Elizabeth  D.  De  Lancey  against  John  P.  Hawkins  and 
others.  From  a  jadgment  on  a  verdict  directed  by  the  court,  defend- 
ant Hawkins  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  BRADLEY,  JJ. 

Lawrence  Eneeland,  for  appellant. 

Walter  D.  Edmonds  (John  Hunter,  Jr.,  on  flie  brief),  for  respondent. 

GOODRICH,  P.  J.  The  action  is  ejectment  to  recover  the  posaes- 
slon  of  a  strip  of  land  in  front  of  the  shipyard  of  the  defendant  Haw- 
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kins,  at  City  Island,  and  extending  out  about  400  feet  from  high- 
water  mark.  The  judgment  awarded  to  the  plaintiff  the  possession 
of  three  undivided  fourth  parts,  and  to  the  defendants,  other  than  the 
defendant  Hawkins,  the  possession  of  one  undivided  fourth  part,  of 
the  premises  in  question.  The  premises  are  situated  under  the  wa- 
ters of  Long  Island  Sound,  adjacent  to  Minneford's,  now  called  City 
Island,  and  are  part  of  a  large  tract  which  extends  from  high-water 
mark  outward,  and  under  the  waters  of  the  Sound  on  the  east,  west, 
and  south  sides  of  the  island.  These  lands  were  granted  by  the  Eng- 
lish crown  to  Benjamin  Palmer,  his  heirs  and  assigns,  by  royal  patent 
dated  May  27,  1763,  upon  the  tenure  of  free  and  common  socage,  and 
upon  the  express  condition  that  he  pay  to  the  said  crown  or  its  suc- 
cessors, yearly  forever,  a  certain  rent.  At  the  time  of  this  grant. 
Palmer  was  the  owner  of  the  entire  upland  of  the  island.  The  colo- 
nial assembly,  and  afterwards  the  legislature  of  this  state,  the  people 
having  succeeded  to  the  rights  of  the  crown,  passed  a  number  of  acts 
directing  the  grantees  of  lands  chargeable  with  perpetual  rents  to 
redeem  from  their  defaults,  or,  in  case  of  failure  thereof,  declaring 
that  such  lands  should  be  sold  by  reason  of  such  nonpayment  It  is 
not  necessary  to  refer  to  these  acts,  other  than  chapter  222  of  the 
Laws  of  1819,  whereby  the  lands  so  forfeited  were  directed  to  be  sold 
by  the  comptroller  of  the  state.  Under  this  act  the  lands  were  sold 
on  March  26, 1826,  but  the  deed  was  not  delivered  until  April  5,  ISSB. 
when  the  comptroller  duly  transferred  by  patent  the  said  premises 
to  Elias  D.  Hunter,  who  on  April  1,  1851,  leased  the  premises  to 
Joshua  Leviness  for  a  term  of  six  years,  and  at  the  end  of  that  term 
made  a  further  lease  of  said  premises  for  a  term  of  five  years,  both 
of  which  leases  were  duly  recorded.  Hunter  died  on  March  22, 1865. 
leaving  a  will,  under  which  the  property  passed,  subject  to  the  life 
estate  of  his  widow,  to  his  two  daughters,  Mrs.  De  Lancey,  the  plain 
tiff,  and  Adele  Hunter,  share  and  share  alike.  The  widow  died, 
leaving  Adele  surviving  her,  but  she  also  is  dead,  leaving,  her  sur- 
viving, as  next  of  kin  and  only  heirs  at  law,  the  plaintiff  and  one 
John  Hunter.  Thus  it  appears  that  the  plaintiff  was  the  owner  of 
three-fourths  of  the  estate,  and  John  Hunter  was  the  owner  of  one- 
fourth,  as  tenants  in  Common.  On  December  12,  1893,  John  Hunter 
conveyed  his  interest  in  the  pranises  to  the  defendants  other  than 
the  defendant  Hawkins. 

In  the  spring  of  1867,  one  Pordham,  who  bv  various  mesne  convey- 
ances, originating  with  Palmer,  had  become  owner  of  a  portion  of  the 
upland,  leased  the  same  to  one  Hillman.  The  lease  is  not  in  evi- 
dence, but  I  assume  that  it  conveyed  the  same  premises  as  were  sub- 
sequently conveyed  by  Fordham  to  Hillman,  in  April,  1872.  The 
premises  in  this  deed  had  a  frontage  on  the  Sound  of  about  192  feet. 
When  Hillman  obtained  his  lease,  he  constructed  certain  shipways 
or  marine  railway  in  front  of  such  premises,  at  a  cost  of  from  eight 
to  ten  thousand  dollars.  These  were  designed  and  used  by  Hill- 
man for  the  purpose  of  hauling  out  vessels  from  the  water  to  the 
land,  and  they  extended  some  400  feet  below  high-water  mark.  In 
1877,  Hillman  leased  the  premises  to  the  defendant  Hawkins.  In 
December,  1886,  Hillman,  at  the  request  of  Hawkins,  procured  a 
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grant  from  the  state  for  the  premises  ander  water,  npon  a  part  of 
which  the  railways  were  built.  The  grant  was  both  for  promoting 
the  commerce  of  the  state  and  for  beneficial  enjoyment.  These  prem- 
ises, the  subject  of  this  action,  are  said  in  the  grant  to  contain 
1.417  acres,  more  or  less,  and  are  a  part  of  the  strip  of  land  under 
water  contained  in  the  Palmer  patent  On  December  1,  1887,  Hill- 
man  and  wife  conveyed  the  upland  to  the  defendant  Hawkins,  and 
also  gave  him  a  quitclaim  deed  of  the  premises  named  in  the  grant 
Previous  to  this  time,  and  when  he  went  into  possession  of  the  prem- 
ises under  the  lease,  Hawkins  partially  rebuilt  the  marine  rail- 
ways, and  extended  them  out  to  a  distance  of  550  feet  from  high- 
water  mark.  This  structure  was  of  a  somewhat  more  durable  and 
permanent  character  than  that  which  had  been  erected  by  Ilillman. 
On  April  5,  1894,  the  plaintiff  conveyed  to  Walter  D.  Edmunds  the 
undivided  fourth  of  the  lands  in  question  under  water,  being  that  part 
which  she  had  inherited  from  her  sister,  Adele;  and  this  action  is  in- 
stituted by  Edmunds,  in  the  ilame  of  the  plaintiff,  pursuant  to  section 
1501  of  the  Code  of  Civil  Procedure.  The  defendants  other  than  the 
defendant  Hawkins  were  made  parties  defendant,  upon  the  allegation 
that  they  had  refused  to  join  as  plaintiffs  in  the  action. 

The  complaint  alleges  that  the  defendant  Hawkins  is  wrongfully 
in  possession,  and  unlawfully  holds  possession,  of  the  said  lands  un- 
der water,  and  demands  judgment  for  the  plaintiff  for  the  possession 
of  three  undivided  parts  thereof.  The  defendants  other  than  the  de- 
fendant Hawkins  answered,  and  demanded  judgment  against  the  de- 
fendant Hawkins  for  the  possession  of  the  other  fourth  part  of  the 
premises.  The  defendant  Hawkins  admits  that  he  has  entered  upon 
the  possession  of  the  premises,  but  denies  that  the  same  is  unlawful. 
and  alleges  that  neither  the  plaintiff  nor  any  one  from  whom  she 
derives  title  was  seised  of  the  premises  within  20  years  before  the 
commencement  of  the  action,  and  that  he  (the  defendant  Hawkins) 
and  Hillman  have  held  undisputed  and  possessed  the  premises  ad- 
versely to  the  pretended  title  of  the  plaintiff  for  20  years,  and  that, 
as  owner  in  fee  in  possession  of  the  upland,  he  has  all  the  riparian 
rights  appertaining  thereto,  including  the  right  to  build  and  maintain 
a  marine  railway  which  has  been  used  by  him  in  his  business  of 
shipbuilder.  The  issues  thus  framed  came  on  for  trial  before  the 
trial  term  in  Westchester  county.  At  the  close  of  the  testimony, 
the  plaintiflfs  counsel  moved  for  the  direction  of  a  verdict  in  favor 
of  the  plaintiff  and  the  defendants  other  than  the  defendant  Haw- 
kins, and  the  defendant  Hawkins  moved  for  the  dismissal  of  the  com- 
plaint and  of  the  demand  of  the  other  defendants  for  affirmative  re- 
lief. This  motion  was  denied,  and  he  excepted,  and  subsequently 
asked  to  go  to  the  jury  upon  the  question  whether  so  much  of  the 
premises  as  are  covered  by  the  marine  ways  had  been  actually  held 
by  the  defendant  Hawkins  and  his  grantors  adversely  to  the  plain- 
tiff and  the  other  defendants  for  more  than  20  years  before  the  com- 
mencement of  this  action.  The  court  directed  a  verdict  as  requested 
by  the  plaintiff,  and,  from  the  judgment  entered  upon  the  yerdict,  the 
defendant  Hawkins  appeals. 


Digitized  by 


Google 


472  49  NBW  YORK  SUPPLEMENT  (Bup.  Ct 

and  83  New  York  State  Reporter. 

The  learned  justice  based  his  refusal  upon  the  authority  of  De  Lan- 
cey  V.  Piepgras,  which  has  been  many  times  before  the  courts.  The 
first  report  will  be  found  in  63  Hun,  169,  and  17  N.  Y.  Supp.  681. 
This  was  alHrmed  in  138  N.  Y.  26,  33  N.  E.  822.  As  reported  in  73 
Hun,  607,  and  26  N.  Y.  Supp.  806,  it  was  affirmed  in  141  N.  Y,  88, 
35  N.  E.  1089.  In  the  case  as  reported  in  138  N.  Y.  and  33  N.  E. 
the  court  sustained  the  title  of  Mrs.  De  Lancey  to  the  lands  embraced 
in  her  patent,  and  held  that  the  title  of  Piepgras  to  ways  of  the  same 
general  character  as  those  of  the  defendant  Hawkins  did  not  consti- 
tute adrerse  possession  to  the  lands,  or  a  permanent  appropriation 
thereof.  It  is  stated  in  the  opinion  of  Judge  Maynard  that  there  was 
no  permanent  appropriation  of  the  soil;  that  the  structures  in  that 
case  were  of  a  temporary  character,  and  designed  simply  to  afford  a 
means  of  access  between  the  upland  and  the  navigable  waters  of  the 
Sound;  and  that  a  title  in  fee  will  never  be  presumed  from  user  where 
an  easement  only  will  secure  the  privilege  enjoyed;  and  that: 

"Prom  the  nature  of  the  property,  It  Is  difficult  to  show  such  a  possession  of 
lands  under  water  as  Is  required  to  support  the  presumption  of  a  grant;-  and 
we  fall  to  find  any  case  where  anytliing  short  of  a  permanent  and  exclusive 
occupation  of  the  soil  has  been  regarded  as  sufficient.  Busw.  Lim.  S  244;  Mc- 
Parlane  v.  Kerr,  10  Bosw.  249." 

The  use  which  the  appellant's  grantor  made  of  this  property  for 
any  continuous  period  of  20  years  is  not  shown  to  have  been  of  such  a 
kind  as  to  necessarily  require  the  implication  of  a.  grant  in  fee  to 
render  it  lawful ;  and  it  is  therefore  not  available  as  a  defense  when 
the  owner  of  the  legal  title  seeks  to  recover  the  fee.  By  section 
.■J68  of  the  Code  of  Civil  Procedure,  in  an  action  of  this  character, 
the  person  who  establishes  a  legal  title  to  the  premises  is  presumed  to 
have  possession  thereof  within  the  time  required  by  law;  and  the 
occupation  of  the  premises  by  another  person'  is  presumed  to  have 
been  under  and  in  subordination  to  such  legal  title,  unless  the  prem- 
ises have  been  held  and  possessed  adversely  to  the  legal  title  for  20 
years  before  the  commencement  of  the  action.  This  section  was  held 
to  apply  to  the  structure  of  Piepgras,  and  we  think  it  applies  equally 
to  the  structure  of  Hawkins.  We  approve  the  decision  of  the  learned 
justice  at  circuit  in  holding  that  the  premises  of  the  defendant  Haw- 
kins, although  a  little  more  permanent  and  substantial  than  those 
of  Piepgras,  were  of  the  same  general  character.  The  denial  of  the 
request  of  Hawkins  to  go  to  the  jury  on  that  question  was  proper. 

Since  the  argument  of  this  case,  and  at  the  current  term,  ^e  court 
of  appeals  has  decided  the  case  of  Sage  v.  Mayor,  etc,  154  N.  Y.  61. 
47  ^'.  E.  1096.  The  premises  which  were  the  subject  of  controversy 
were  lands  in  the  upiier  part  of  New  York  City,  running  out  into 
the  East  river,  the  plaintifif  claiming  title  thereto  under  the  charter 
of  Gov.  Nichols,  and  the  defendant  under  the  Dongan  charter.  The 
lands  were  what  are  called  the  "tideway  lands,"  between  high  and 
low  water  mark.  Judge  Vann,  in  delivering  the  exhaustive  opinion 
of  the  court,  held  that  where  lands  are  described  in  a  deed  as  bounded 
by  a  navigable  river,  where  the  tide  ebbs  and  flows,  the  title  ends 
at  high-water  mark,  as  the  law  stood  in  1767  and  as  it  stands  to-day. 
and  that,  while  the  title  of  such  owners  did  not  extend  beyond  tlie 
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drv  land,  they  were  entitled,  as  against  all  but  the  crown,  «b  truetee 
for  the  people  at  lai^e,  to  certain  valuable  privileges  or  easements, 
including  the  right  of  access  to  the  navigable  part  of  the  river  for 
the  purpose  of  unloading  boats,  drawing  nets,  and  the  like;  that 
these  riparian  rights  were  property  belonging  to  the  riparian  owner, 
who  could  not  be  deprived  of  them  without  his  consent  or  by  due 
process  of  law,  although  he  could  only  use  them  subject  to  the  rights 
of  the  public.  He  cited  with  approval  the  remarks  of  Mr.  (lerard 
in  his  valuable  work  on  Real  Estate  (4th  Ed.,  p.  853),  where  he  said: 

"It  has  been  established  in  this  state  by  Judicial  decision  that  the  legislature 
of  the  state  has  an  inherent  right  to  control  and  regulate  the  navigable  waters 
within  the  state.  •  •  •  The  Individual  right  of  the  riparian  owner  was  con- 
sidered •  •  •  as  subject  to  the  right  of  the  state  to  abridge  or  destroy  it  at 
pleasure,  by  a  construction  or  filling  In  beyond  bis  outer  line,  and  that,  too, 
without  compensation  made." 

As  the  state  has  this  power,  it  has  equal  power,  for  the  purpose  of 
promoting  the  commerce  of  the  state,  or  for  the  purpose  of  the  bene- 
ficial enjoyment  of  the  owner  of  the  upland,  to  grant  the  land  under 
water;  and  it  made  such  grant  to  the  plaintiff's  ancestors  when,  by 
patent,  in  1836,  it  granted  to  the  plaintiff's  predecessors  in  title  the 
land  around  a  large  portion  of  City  Island,  between  hi^  and  low 
water  mark,  including  the  premises  in  question.  The  subsequent 
grant  to  Hawkins,  in  1886,  purported  to  be  a  grant  of  the  premises 
in  qnestion  for  promoting  the  commerce  of  the  state,  and  for  his  bene- 
ficial enjoyment. 

It  will  be  observed  that  there  is  no  evidence  that,  since  the  issuing 
of  that  grant,  Hawkins  has  made  any  considerable  improvement  of 
the  premises,  his  improvements  having  been  made  only  when  he  went 
into  possession  under  lease  from  Hillman,  in  1872.  It  must  also  be 
held  that  the  rights  of  a  grantee  under  a  grant  of  the  character  of 
the  Hawkins  grant  must  be  construed  strictly  against  the  grantee. 
Hawkins  testified  that  he  got  the  Hillman  grant  from  the  state  in 
1886,  because  he  wanted  to  have  the  right  to  work  his  railway,  and 
did  not  claim  to  own  any  land  below  high-water  mark  in  fe&  Haw- 
kins, when  under  examination,  testified: 

'The  ways  are  used  only  for  marine  purposes.  Mr.  Hillman  got  this  grant 
of  land  under  water  from  the  state.  I  thought  it  was  his  duty  to  do  It  to  pro- 
tect me,  80  that,  In  case  vessels  ran  in  on  the  railways,  I  had  protection.  They 
would  pay  for  repairs  on  the  ways,  and  they  wouldn't  sue  me  for  damages  for 
having  the  obstruction  there.  I  did  not  know  whetlter  I  had  a  right  or  not 
to  put  an  obstruction  out  there  without  a  grant  from  the  state.  It  was  built 
without  a  grant,  but,  as  I  told  >Ir.  Hillman  when  I  leased  the  place,  I  thought 
It  was  his  duty  to  get  a  grant  to  protect  me,  which  he  did.  I  wanted  to  have 
the  light  to  do  work,  and,  In  case  a  vessel  came  asliore  to  get  damages,  they 
couldn't  sue  me,  but  I  could  make  them  pay  for  the  damages  they  done  me." 

This  testimony  becomes  important  in  view  of  the  law  well  stated 
IB  the  case  of  Colvin  v.  Burnet,  17  Wend.  564,  569,  where  the  court 
said: 

"It  Is  well  known  that  a  single  lisp  of  acknowledgment  by  the  defendant 
that  he  claims  no  title  fastens  a  character  upon  his  possession  wbieb  makes  It 
onaTailable  for  sges.  No  matter  that,  in  the  language  of  these  ideas,  he  and 
tbo«e  under  whom  he  claims  may  have  holden  peaceably,  and  without  the 
hindrance,  molestation,  or  even  claim  of  the  owner." 
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And  this  would  Beem  to  dispose  of  Hawkins'  contention  that  he 
has  ever  held  the  premises  by  adverse  possession  against  the  other 
parties  to  the  action. 

Neither  does  the  easement  of  Hawkins  as  a  riparian  owner  avail 
him.  Such  was  the  decision  of  the  court  in  De  Lancey  t.  Piepgras, 
supra.  In  accordance  with  the  opinion  of  the  court  in  that  case, 
we  are  compelled  to  affirm  the  judgment  so  far  as  it  awards  the  pos- 
session of  the  premises. 

It  remains  to  examine  the  effect  of  the  inclusion  in  the  judgment, 
in  ipsis  verbis,  of  the  proviso  contained  in  the  Palmer  patent,  which 
was  referred  to  by  Judge  Maynard  in  the  case  of  De  Lancey  v.  Piep- 
gras. It  is  to  the  effect  that  if  Palmer,  his  heirs  or  assigns,  shall  at 
any  time  erect  or  build  any  wharf  or  any  other  building  or  thmg 
whatsoever  on  the  premises,  or  on  any  part  thereof,  so  as  in  any  man- 
ner to  obstruct,  hurt,  or  prejudice  the  navigation  of  the  said  Sound, 
or  to  make  it  at  any  time  less  commodious  for  ships  to  navigate,  then 
the  grant  shall  be  void,  except  such  parts  of  the  premises  as  shall 
at  such  times  be  covered  with  wharves  or  buildings  by  Palmer,  his 
heirs  or  assigns,  reserving  to  the  crown  all  rights  and  privileges  in 
€very  part  of  the  premises  not  covered  with  wharves  or  buildings, 
as  aforesaid,  as  fully  as  if  the  grant  had  not  been  made.  Judge  May- 
nard, in  commenting  upon  this  proviso,  said: 

"The  property  rights  granted  to  Palmer  were  similar  In  terms  to  the  grants 
of  land  under  water  by  the  commissioners  of  the  land  office,  and  contained 
similar  reservations,  which  secure  to  the  people  the  same  measure  of  enjoyment 
of  the  premises  conveyed  as  they  were  entitled  to  before  the  conveyance,  untli 
the  land  has  been  actually  appropriated  and  applied  to  the  purpose  of  com- 
merce, or  for  the  beneficial  use  of  the  owner,  by  the  erecti<Hi  of  docks  and 
other  structures  thereon.  The  deed  to  Hunter  is  expressly  limited  to  the  lands 
granted  to  Palmer,  and  did  not  vest  in  him  any  rights  which  the  crown  had 
reserved,  and  which  passed  to  the  people,  as  the  successors  of  the  royal  power, 
and  of  which  they  did  not  become  possessed  by  means  of  the  forfeiture  of  the 
grant." 

The  comptroller's  deed  contained  the  following  habendam  clause: 
"To  have  and  to  hold  the  same  to  the  partv  of  the  second  part,  his 
heirs  and  assigns,  subject  to  all  claims  which  the  people  of  the  state 
have  therein."  Under  this  clause,  the  state  reserved  the  right  to 
make  other  grants  to  riparian  owners  for  the  purpose  "of  promoting 
the  commerce  of  said  state,  and  for  the  beneficial  enjoyment  of  the 
adjacent  owner." 

In  the  case  of  Sage  v.  Mayor,  etc.,  supra,  the  court  said: 

"While  we  think  It  is  a  logical  deduction  from  the  decisions  in  this  state  that 
as  against  the  general  public,  through  their  official  representatives,  riparian 
owners  have  no  right  to  prevent  important  public  improvements  upon  tide 
water  for  the  benefit  of  commerce,  the  principle  upon  which  the  rule  rests, 
although  sometimes  foreshadowed,  has  not  been  clearly  set  forth.  Althougii, 
as  against  individuals  or  the  unorganized  public,  riparian  owners  hare  special 
rights  to  the  tideway  that  are  recognized  and  protected  by  law,  as  against  the 
general  public,  as  organized  and  represented  by  government,  they  have  no 
rlphts  that  do  not  yield  to  commercial  necessities,  except  the  right  of  pre-emp- 
tion, when  conferred  by  statute,  and  the  right  to  wharfage,  when  protected  by 
a  grant  and  covenant  on  the  part  of  the  state,  as  In  the  Langdon  and  Williams 
Cases  [93  N.  Y.  129,  and  11  N.  B.  829].  I  think  that  the  rule  rests  upon  the 
principle  of  Implied  reservation,  and  that  in  every  grant  of  lands  bounded  by 
navigable  waters,  where  the  tide  ebbs  and  flows,  made  by  the  crown  or  tine 
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State  as  trustee  for  the  public,  there  Is  reserved  by  Implication  the  right  to  so 
improve  the  water  front  as  to  aid  navigation  for  the  benefit  of  the  general 
public,  without  compensation  to  the  riparian  owner.  The  Implication  springs 
from  the  title  to  the  tideway,  the  nature  of  the  subject  of  the  grant,  and  Us 
relation  to  navigable  tide  water,  which  has  been  aptly  called  the  'highway  of 
the  world.'  The  common  law  recognizes  navigation  as  an  interest  of  para- 
mount importance  to  the  public.  Thus,  when  the  king  used  to  grant  an  ex- 
clusive right  of  fishing  in  navigable  tide  water,  as  once  he  lawfully  might,  if. 
In  the  course  of  time,  the  nets  or  weirs  Interfered  with  navigation,  they  be- 
came a  nuisance,  and  could  be  abated  as  such.  The  grant  was  silent  upon  the 
subject;  yet  the  courts  held  that  whatever  Impeded  the  superior  right  of  navi- 
gation was  impliedly  excepted  from  the  effect  of  the  grant  So,  as  it  seema 
to  me,  when  any  public  authority  conveys  lands  bounded  by  tide  water.  It  Is 
impliedly  subject  to  those  paramount  uses  to  which  government,  as  trustee  for 
the  public,  may  be  called  upon  to  apply  the  water  front  for  the  promotion  of 
commerce  and  the  general  welfare.  The  purpose  for  which  the  supreme  au- 
thority holds  the  title  to  lands  under  tide  water  Is  Inconsistent  with  the  power 
to  grant  any  easement  or  right  to  those  lands  that  will  prevent  it,  when  the 
necessities  of  commerce  demand,  from  "wharfing  out"  to  deep  water,  so  that 
vessels  can  load  and  unload  and  the  Interests  of  navigation  be  promoted." 

The  result  of  these  two  decisions  and  the  reservations  of  the  Pal- 
mer patent  and  the  comptroller's  deed  to  Hunter  is  that  the  state 
was  still  the  owner,  and  possessed  the  power  of  erecting  wharves 
and  structures,  so  as  to  "so  improve  the  water  front  as  to  aid  navi- 
gation for  the  benefit  of  the  general  public,  without  compensation  to 
the  riparian  owner'';  navipalion  being  an  "interest  of  paramount  im- 
portance to  the  public,"  and  the  state  being  possessed  of  these  rights 
to  grant,  at  least  to  the  rit>arij'-  vnor.  antl  to  him  alone,  under  the 
statute  (1  Rev.  St.  [9th  Ed.]  p.  406;  the  law  being  the  same  in  18SG). 
the  right  to  erect  wharves  and  bulkheads  in  the  public  interest  of 
navigation.  In  pursuance  of  this  power,  the  state,  in  1886,  made 
its  grant  to  Hillman  for  the  purpose  of  promoting  the  commerce  of 
the  said  state,  and  for  the  benefifial  enjoyment  by  Hillman  of  the 
premises  upon  which  hU  marine  railway  was  constructed.  But  the 
railway  is  a  private  enterprise,  and  used  by  Hawkins  only  in  the 
conduct  of  his  own'  individual  business,  and  no  one  can  use  the 
same  without  his  permission.  If  Hillman  had  erected  a  public  wharf, 
the  public  would  have  been  entitled  to  use  it  on  payment  of  wharf- 
age (Heaney  v.  Heeney,  2  Denio,  627);  and  a  very  different  question 
would  have  arisen.  But  this  is  not  true  of  the  structure  of  the 
defendant  Hawkins,  and  the  distinction  is  a  clear  one.  It  makes 
no  difference  that,  in  an  ultunate  sense,  the  structure  is  designed 
for  the  benefit  of  vessels  employed  in  navigation.  Its  proximate  use 
is  for  the  individual  benefit  of  the  defendant  Hawkins. 

We  are  thus  forced  to  the  conclusion  tliat  the  judgment  must  be 
affirmed.     All  concur  except  CULLEN,  J.,  concurs  in  the  result. 


SOULE   V.    PALMER. 

(City  Court  of  New  York,  General  Term.     December  2,  1897.) 

Lakdlord  and  Tenakt — Lkase — Signature. 

A  written  lease  made  to  a  company  and  one  P.,  "president,"  was  signed 
and  sealed  by  both  parties,  with  a  subscribing  witness  as  to  the  signature 
of  P.,  who  wrote  the  word  "President"  after  his  name.  The  body  of  the 
instrument  recited  that  it  was  between  S.,  as  landlord,  party  of  the  first 
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^rt,  and  the  company  and  P.,  president,  as  tenant,  partieB  of  the  second 
part,  and  that  the  said  party  of  the  first  part  "hath  letten  •  •  •  unto  the 
said  parties  of  the  second  part"  the  pi-emiaes,  and  "the  said  parties  of  th« 
second  part  hereby  covenant  to  pay  •  •  •  the  yearly  rent."  i/e/rf,  P. 
was  liable  IndlTldually  on  the  lease. 
8.  Same— Intekt  of  Pahties. 

In  an  action  to  enforce  the  covenants  of  a  lease  si^ed  and  sealed,  no 
Inquiry  Into  the  question  of  the  intent  of  the  signers  as  to  their  Indlvldnal 
liability  vplll  be  permitted. 

3.  Same— Pehsosal  Liabilities. 

Where  one  si^s  his  name  to  an  instrument,  with  the  addition  of  tbe  word 
"President,"  the  additional  word  is  merely  descriptive,  and  does  not  relieve 
him  of  personal  liability  thereon. 

Appeal  from  trial  term. 

Action  by  Jeanie  E.  Soule  against  William  M.  Palmer  and  another 
on  a  lease.  Judgment  was  rendered  for  defendant  Palmer,  from 
which  plaintiff  appeals.    Reversed. 

Argued  before  VAN  WYCK,  0.  J.,  and  O'DWYER,  J. 

Andrew  J.  Shipman,  for  appellant 
Leonidas  Dennis,  for  respondent. 

O'DWYER,  J.  This  is  an  action  to  recover  rent  due  under  a 
written  lease.  The  jury  found  a  verdict  for  the  full  amount  claimed 
against  the'  defendant  corporation,  and  in  favor  of  the  defendant 
Palmer;  and  from  an  order  denying  plaintiff's  motion  for  a  new  trial 
as  to  the  defendant  Palmer,  and  the  portion  of  the  judgment  in 
favor  of  said  defendant,  plaintiff  appeals. 

Plaintiff  leased  to  tbe  National  Wrought-SteelMaiiufacturing  Com- 
pany and  William  W.  Palmer,  president,  the  parlor  floor  of  No.  10 
East  Forty-Second  street,  New  York  City,  for  1  year  and  10  months. 
The  lease  was  in  writing,  and  was  signed  and  sealed  by  the  defend- 
ants. The  defendant  corporation  admitted  all  the  allegations  of 
the  complaint  concerning  the  lease,  and  judgment  was  recovered 
against  it.  The  defendant  Palmer,  however,  set  up  the  defense  that 
the  lease  was  executed  by  him  on  behalf  of  the  defendant  corpora- 
tion, and  hence  he  was  not  individually  liable.  It  will  be  noticed 
that  the  lease  in  question  is  a  solemn  instrument  under  seal.  There 
are  three  signatures  and  three  seals,  and  Charles  M.  Heymann  sub- 
scribes as  a  witness  for  William  W.  Palmer.  The  body  of  the  in- 
strument recites  that  it  is  "between  Jeanne  E.  Soule,  as  landlord, 
party  of  the  first  part,  and  the  National  Wrought-Steel  Manufactur- 
ing Company  and  William  W.  Palmer,  president,  as  tenant,  parties 
of  the  second  part,"  and  "that  the  said  party  of  the  first  part  hath 
letten,  and  by  these  presents  doth  grant,  demise,  and  to  farm  let, 
unto  the  said  parties  of  the  second  part,  the  parlor  floor,"  etc.,  and 
"the  said  parties  of  the  second  part  hereby  covenant  to  pay  to  the 
said  party  of  the  first  part  the  yearly  rent  as  herein  specified,"  etc., 
together  with  many  other  covenants  whereby  the  parties  of  the  sec- 
ond part  bound  themselves.  The  execution  of  the  instrument  was 
proven,  and  the  defendant  Palmer  admits  that  he  "looked  at  the 
body  of  it,  stating  the  terms  and  the  rent,"  and  signed  it  His  con- 
tention upon  the  trial  was  that,  under  the  lease  so  made,  only  the 
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company  was  bound;  and  the  learned  trial  justice  left  the  intention 
of  the  parties  to  the  jury,  over  the  plaintiff's  exceptions. 

It  is  well  settled  that  parol  evidence  will  not  be  admitted  or  per- 
mitted to  vary  the  contents  of  a  sealed  instrument.  Here,  indeed, 
no  such  evidence  was  directly  introduced,  but  evidence  was  intro- 
duced tending  to  show  the  original  intention  of  the  parties.  Where 
a  person  signs  and  seals  an  instrument,  no  inquiry  into < the  question 
of  his  intent  will  be  permitted  upon  an  action  to  enforce  the  cove- 
nants contained  in  the  instrument.  The  court  must  construe  the 
instrument  as  it  finds  it.  Dwight  v.  Insurance  Co.,  103  N.  Y.  352, 
.S  N.  E.  654.  The  defendants  come  into  court,  and  admit  that  the 
lease  is  valid  and  binding  against  the  defendant  corporation,  but 
seek,  by  a  mere  question  of  preliminary  intention,  to  eliminate  from 
the  whole  instrument  all  mention  of  the  defendant  Palmer,  and  of  the 
"parties"  of  the  second  part,  and  in  fact  to  change  its  whole  tenor.  Tak- 
ing the  instrument  as  it  stands  on  the  record,  we  find  that  it  is  made  to 
two  parties  of  the  second  part, — ^the  defendant  corporation,  and  "Wil- 
liam W.  Palmer,  president."  All  the  plaintiff's  contentions  in  regard  to 
the  defendant  corporation  having  been  sustained,  the  instrument  is 
now  to  be  viewed  as  though  the  sole  issue  was  between  the  plaintiff  and 
"W^illiam  W.  Palmer,  president."  The  defendant  Palmer  contends, 
however,  that  the  word  "president"  relieves  him  of  personal  liability. 
But  it  is  dear  that  this  addition  to  his  name  is  only  descriptive,  and  has 
no  effect  in  limiting  or  discharging  his  liability  upon  the  covenants  in 
the  lease.  Such  words  are  mere  words  of  description,  and  the  makers 
of  the  instruments  are  liable  personally.  Taft  v.  Brewster,  9  Johns. 
334;  Orchard  v.  Binninger,  51 N.  Y.  652;  Hills  v.  Bannister,  8  Cow.  31; 
White  V.  Skinner,  13  Johns.  310;  Stone  v.  Wood,  7  Cow.  454;  Moss 
V.  Livingston,  4  N.  Y.  210;  De  Witt  v.  Walton,  9  N.  Y.  571;  Bank 
V.  Clark,  139  N,  Y.  310,  34  N.  E.  908;  Institution  v.  Bitter,  87  N. 
Y.  250-255.  The  form  of  lease  made  him  the  lessee,  and  he  is  liable 
upon  the  covenants  therein  contained.  It  was  not  necessary  even 
that  he  should  sign  and  seal  it.  It  appears  from  his  own  testimony 
that  he  occupied  the  leased  premises  from  July,  1896,  to  the  time 
this  action  was  begun,  and  this  lease  was  the  only  terms  upon  which 
the  defendants  ever  entered  the  premises.  "By  accepting  the  deed 
and  taking  possession  of  the  land  conveyed,  the  grantee  became 
bound  to  perform  the  obligations  specified  in  the  deed,  and  which 
became  attached  to  the  grant."  Post  v.  Railroad  Co.,  50  Hun,  303, 
3  N.  Y.  Supp.  172;  Belmont  v.  Coman,  22  N.  Y.  438;  Dock  Co.  v. 
Leavitt,  54  N.  Y.  41.  Nor  can  it  be  said  that  the  words  "William 
W.  Palmer,  President,"  are  a  part  of  the*  signature  of  the  National 
Wronght-Steel  Manufacturing  Company.  The  signature  "William 
W,  Palmer,  President,"  moreover,  exactly  agrees  with  the  wording 
in  the  body  of  the  lease.  Nothing  more  than  the  company's  bare 
name  was  requisite  to  constitute  its  signature.  "So  the  statute  of 
frauds,  requiring  certain  agreements  in  writing,  and  to  be  signed  by 
the  party  to  be  charged  therewith,  is  satisfied  by  the  signature  or 
subscription  of  the  name  of  such  party  thereto  by  another  person 
authorized  to  make  it."  Barnard  v.  Heydrick,  49  Barb.  66.  The 
statement  of  the  defendant  that  he  did  not  read  the  contract,  or 
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inform  himself  of  the  contract,  cannot  be  considered.  He  had  full 
opportunity  to  do  so,  and  must  take  the  consequences  if  he  did  not. 
The  order  and  the  portion  of  the  judgment  appealed  from  should 
be  reyersed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

VAN  WYCK,  0.  J.,  concurs. 


(25  App.  DlT.  308.) 

VOSSBLLER  v.   SLATER  et  al. 

(Supreme  CJonrt,  Appellate  Division,  Fourth  Department     February  6,  1898.^ 

1.  Mechanics'  Libnb— Execdtory  Contract  of  SaI/B— Labor  and  Matkrial 
FOR  Vendee — Liability  of  Vendor's  Interest. 

The  mechanic's  Hen  law  (Laws  1885,  c.  342,  §  1)  provides  that  a  person 
furnishing  labor  or  material  for  a  building,  "with  the  consent  of  the  owner 
as  hereinafter  defined,"  shall  have  a  Hen  to  the  extent  of  the  owner's  right 
Section  6  provides  that,  where  the  owner  has  agreed  to  sell  the  premises  to 
the  contractor  or  other  person,  such  owner  shall  be  deemed  to  be  the  owner 
until  the  deed  has  been  delivered  and  recorded,  under  such  agreement. 
Held,  that  section  5  applies  only  where  the  owner  of  the  fee,  by  an  e.v 
ecutory  contract,  agrees  to  sell  and  convey,  and,  by  the  same  contract 
binds  the  vendee  to  erect  a  building  of  a  prescribed  kind,  and  within  a  time 
fixed,  the  Improved  premises  to  constitute  security  for  the  unpaid  purchase 
money. 

t,  Samb— Control  of  Premises. 

The  section  does  not  apply  where  the  executory  contract  merely  grants 
the  vendee  the  privilege  of  moving  an  old  building  from  one  corner  of  the 
lot  to  another,  and  the  vendor  has  no  authority  to  require  the  vendee  to 
build,  alter,  or  repair,  or  to  prevent  him  from  so  doing,  though  the  vendor 
know  that  a  new  building  is  to  be  erected  by  the  vendee,  and  know  that  it 
is  being  erected. 

Appeal  from  Erie  county  court. 

Action  by  Nathan  Vosseller  against  Bridget  Slater  and  Christina 
McNally.  Judgment  for  plaintiff,  and  defendant  Slater  appeals.  Re- 
versed as  to  her. 

This  action  was  begun  July  3,  1896,  to  foreclose  an  alleged  mechanic's  lien. 
In  June,  1895,  the  appellant,  Bridget  Slater,  was  the  owner  in  fee  of  a  lot  of 
considerable  size  in  the  city  of  Buffalo,  on  which  was  then  standing  a  small 
cottage,  which  was  the  only  building  thereon,  except  possibly  a  bam.  In  that 
month  she  entered  into  an  executory  contract  with  the  defendant  Christina 
McNally,  by  which  the  former  agreed  to  sell,  and  the  latter  to  purchase,  the 
premises  for  the  sum  of  $4,000,  payable,  ?1.000  at  the  end  of  30  days,  $1,000 
at  the  end  of  90  days,  and  the  remainder,  $2,0(X),  to  be  secured  by  the  bond 
of  the  vendee,  with  a  mortgage  as  collateral  thereto  on  the  premises,  payable 
three  years  after  the  date  of  the  mortgage,  with  Interest  The  contract  con- 
tains this  provision,  which  Is  the  only  one  relating  to  the  erection,  removal,  or 
separation  of  buildings  by  the  vendee:  "Said  party  of  the  second  part  shall 
have  the  privilege  to  remove  the  cottage  from  whore  it  now  stands  on  said 
premises  to,  and  place  the  same  upon,  the  northeasterly  thirty  feet  of  said 
premises,  fronting  on  Delevan  avenue."  On  the  execution  of  the  contract  the 
vendee  entered  Into  possession  of  the  premises,  but  has  never  paid  anything 
to  the  vendor  on  the  contract,  and  a  few  months  after  Its  date  abandoned  It 
Shortly  after  the  vendee  took  possession  of  the  property  she  entered  Into  a 
contract  with  a  plumber  to  remove  the  cottage  from  the  place  where  It  stood 
to  the  place  designated  In  the  contract,  and  make  certain  improvements  on 
the  liuilding.  for  which  she  agreed  to  pay  $250.     The  cottage  was  removed 
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at  an  expense  of  $25.  Additional  repairs,  not  provided  for  by  the  contract, 
were  made  by  the  mechanic,  worth,  according  to  his  evidence,  $90.  For  these 
amounts  the  mechanic,  on  the  31st  of  August,  1895,  filed  a  lien,  In  which  It 
was  asserted  that  the  appellant  was  the  owner  of  the  premises.  Afterwards 
the  alleged  lien  was  assigned  to  the  plaintiff,  who  brought  this  action  for  Its- 
foreclosure,  which  was  tried  In  the  county  court,  which  found  that  Christina 
MoN'ally  was  never  authorized  by  the  appellant  to  act  as  her  agent  in  respect 
to  the  alterations  made  upon  the  cottage,  but  did  find:  "Fourth.  That  at  the 
time  of  entering  into  such  contract  of  sale  it  was  understood  between  the  de- 
fendants hereto  that  said  cottage  should  be  placed  upon  the  rear  portion  of 
said  premises  for  the  purpose  of  being  used  thereon,  and  that  a  block  of  flats 
was  to  be  built  upon  the  remaining  portion  of  the  lot"  "Ninth.  The  defend- 
ant Slater  knew  that  Improvements  and  alterations  were  being  made  upon 
said  premises."  As  a  conclusion  of  law  the  court  held  that  the  plaintiff  had 
a  valid  lien  on  the  interests  of  both  defendants,  and  directed  a  foreclosure  of 
the  alleged  mechanic's  lien,  with  costs,  and  directed  a  sale  of  the  premises. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Adolph  Rebadow,  for  appellant 
George  E.  Pierce,  for  respondent. 

FOLLETT,  J.  Section  1,  c.  342,  Laws  1885  (the  mechanic's  liett 
law),  provides  that  any  person  who  shall  perform  labor  or  furnish 
materials  used  in  erecting,  altering,  or  repairing  any  building,  "with 
the  consent  of  the  owner,  as  hereinafter  defined,  or  his  agent,"  shall 
have  a  lien  for  the  price  and  value  of  the  labor  performed  and  mate- 
rials furnished,  "to  the  extent  of  the  right,  title  and  interest  at  the 
time  existing  of  such  owner,  whether  owner  in  fee  or  of  a  less  estate, 
or  whether  a  lessee,  for  a  term  of  years,  or  vendee  in  possession  under 
a  contract  existing  at  the  time  of  the  filing  of  said  notice  of  lien,  or> 
of  the  owner  of  any  right,  title  or  interest  in  such  estate,  which  may 
be  sold  under  an  execution."  3  Rev.  St.  (9th  Ed.)  p.  2C35.  By  the 
fifth  section  of  the  act  it  is  provided:  "In  cases  in  which  the  owner 
has  miade  an  agreement  to  sell  and  convey  the  premises  to  the  con- 
tractor or  other  person,  such  owner  shall  be  deemed  to  be  the  owner 
w^ithin  the  intent  and  meaning  of  this  act,  until  the  deed  has  been 
actually  delivered  and  recorded,  convejang  said  premises  pursuant  to 
such  agreement."  Id.  p.  2(540.  By  virtue  of  these  provisions,  the 
plaintiff  asserts  that  his  assignor,  who  performed  labor  and  furnished 
materials  in  moving  and  altering  the  dwelling  upon  the  property,  un- 
der the  contract  wiUi  the  vendee  in  possession,  acquired  a  lien  against 
the  interest  of  the  vendor.  The  vendee,  Christina  McNally,  who 
contracted  with  the  plaintiff's  assignor,  did  not  answer,  and  does  not 
contest  the  claim  of  the  plaintiff.  Bridget  Slater,  the  vendor  of  the 
premises,  alone  defends,  and  contests  the  right  of  the  plaintiff  to  estab- 
lish a  lien  upon  her  interest  in  the  property.  The  provision  above 
quoted  from  the  fifth  section  of  the  mechanics'  lien  law  does  not  pro- 
vide for  or  embrace  the  case  at  bar.  This  provision  was  not  intended 
to  embrace,  and  does  not  embrace,  the  case  in  which  the  owner  in^ 
fee  of  land  has  contracted  in  good  faith  to  sell  and  convey  it  to  a 
vendee,  who  has  the  right  of  possession  of  the  land  under  the  con- 
tract, provided  the  contract  of  sale  was  executed  and  possession  there- 
under given  before  the  contract  was  made  by  the  vendee  for  con> 
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structing  or  altering  the  buildings,  and  provided  the  contract  of  sale 
does  not  provide  that  the  vendee  shall  erect  a  building  on  the  prem- 
ises. This  provision  of  the  statute  was  intended  to  provide  for  and 
embrace  a  class  of  contracts  common  in  the  cities  of  this  slate,  by 
which  the  owner  of  the  fee  of  a  lot,  by  an  executory  contract,  agrees 
to  sell,  and  subsequently  convey,  it,  and  by  the  same  contract  binds 
the  vendee  to  erect  a  building  tliereon  of  a  prescribed  kind  and  within 
a  time  fixed.  Such  contracts  usually  provide  that  the  vendor  shall 
advance  money  to  the  vendee  from  time  to  time,  as  the  building 
progresses,  to  enable  the  vendee  to  erect  a  building,  and  provides  that 
when  the  building  is  completed  the  vendor  shall  convey  the  property 
to  the  vendee,  and  take  back  a  mortgage,  as  security  for  the  purchase 
price  0/  the  lot,  and  for  the  sums  to  be  advanced  to  the  vendee  under 
the  contract  Schmalz  v.  Mead,  125  N.  Y.  188,  26  N.  E.  251;  Miller 
V.  Mead,  127  N.  Y.  544,  28  N.  E.  387.  This  provision  was  brought 
into  the  statute  in  18G3  (chapter  500,  §  14)  to  avoid  the  effect  of  the 
cases  of  which  Loonie  v.  Hogan,  9  N.  Y.  435,  and  those  cited  in  para- 
graph 72,  p.  4998,  Brightly's  Dig.,  are  tvpes. 

There  is  no  provision  in  this  executory  contract  of  sale  binding  the 
vendee  to  remove  the  cottage,  or  alter  it  or  repair  it  The  provision 
is  tlkat  the  vendee  shall  have  the  privil^e  of  removing  the  cottage 
fi-om  where  it  stood  at  the  execution  of  the  contract  to  another  part 
of  the  lot.  The  vendee  might  or  might  not  do  it,  as  she  chose. 
There  is  no  suggestion  in  the  contract  that  the  cottage  was  to  be 
rebuilt  or  extensively  repaired.  The  vendor,  Mrs.  Slater,  had  no 
power  to  compel  the  vendee  to  remove  the  cottage,  or  to  control  the 
voidee  as  to  what  repairs  should  be  made  upon  it,  at  what  expense, 
•or  by  whom.  The  alterations  were  not  made  for  her  benefit,  and, 
as  it  turned  out,  they  were  made  to  her  great  injury,  as  the  undis- 
puted evidence  is  that  the  premises  as  altered  were  not  worth  as 
much  as  they  were  before  the  change,  and  could  not  be  rented  for 
as  much  as  formerly.  The  mere  fact  that  Mrs.  Slater  knew  that  her 
vendee  contemplated  moving  and  altering  this  cottage  before  the  eon- 
tract  of  sale  was  entered  into,  and  talked  about  it  with  the  person 
who  did  the  repairs,  knew  that  he  was  going  to  make  them,  and 
knew  that  he  was  making  them,  does  not  render  her  interest  in 
the  land  subject  to  a  lien  filed  for  labor  performed  and  materials  fu^ 
nished.  It  would  be  a  most  unusual  statute,  and  of  doubtful  validity, 
which  should  provide  that,  in  case  a  vendor  sells  real  estate  by  an 
ordinary  executory  contract  of  sale,  knowing  that  the  vendee  intended 
to  erect  a  building  thereon,  the  vendor's  interest  should  be  charged 
with  a  lien  for  the  expense  of  erecting  a  building,  and  so  improve 
the  vendor  out  of  his  estate. 

The  term,  "with  the  consent  of  the  owner,"  as  used  in  the  statute, 
implies  that  the  owner  has  power  to  give  or  withhold  his  consent 
in  respect  to  the  construction,  alteration,  or  reparation  of  the  build- 
ing. In  case  the  vendor  in  an  executory  contract  has  no  authority 
to  require  the  vendee  to  build,  alter,  or  repair,  and  has  no  power  to 
prevent  him  from  doing  so,  his  interest  cannot  be  charged  with  a 
mechanic's  lien  for  the  erection,  reparation,  or  improvement  of  a 
building  ordered  by  the  vendee,  simply  because  he  (the  vendor),  know- 
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ing  that  the  work  is  to  be  done  and  knowing  that  it  la  bdng  done, 
does  not  try  to  stop  what  he  has  no  power  to  prevent.  Harens  v. 
Power  Co.  (Sap.)  17  N.  T.  Sapp.  580,  affirmed  20  N.  Y.  Supp.  764; 
Hankinson  v.  Vantine,  152  N.  Y.  20,  46  N.  E.  292;  McCauley  v.  Hat- 
field (Sup.)  28  N.  Y,  Supp.  648. 

In  case  an  owner  of  premises  has  such  control  over  them  that  he 
may  permit  or  prevent  thdr  improvement  by  the  person  in  posses- 
sion, and  stands  by  and  allows  them  to  be  improved,  a  different 
qaestion  is  presented,  and  the  cases  arising  out  of  such  a  state 
of  facts  are  not  germane  to  the  question  involved  in  the  case  at  bar. 
It  is  clear  that  the  plaintiff's  assignor  never  acquired  a  legal  lien  on 
the  interest  of  the  appellant  in  the  land,  and  the  judgment  against 
Bridget  Slater  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur;  ADAMS,  J.,  in 
result 


(25  App.  DlT.  383.) 

COOPBB  V.  NEW  YORK,  O.  &  W.  EX.  CO. 

(Siq>reine  <3onrt.  Appellate  Division,  rowrth  Department    February  6,  189S.1 

1.  Irjcrt  to  Railhoad  Ehflote— Neolioeiicb. 

An  experienced  conductor  caused  his  train  to  back  on  a  side  track,  push- 
ing along  some  empty  cars  not  connected  with  his  train.  He  did  not  put 
brakes  on  these  cars,  as  be  knew  he  was  required  to  do  by  the  rules.  When 
he  returned  to  the  main  track,  said  cars  followed,  rolling  down  a  grade 
that  was  so  slight  as  to  be  Imperceptible  to  the  eye.  Another  train  collided 
with  the  cars,  and  the  fireman  was  killed.  Held,  that  the  railroad  company 
was  not  negligent  in  allowing  said  conductor  to  act  on  the  division  where 
the  accident  occurred,  though  he  was  unfamiliar  with  the  road,  and  did  not 
know  that  the  side  track  had  a  down  grade. 

Sl  Same— ExoEasivB  Damages. 

PlaintifTs  Intestate  was  34  years  old,  and  in  good  health.  He  left  a  wife, 
■on,  and  daughter,  of  the  ages  32,  10,  and  8  years,  respectively.  Defendant 
had  employed  him  as  fireman  for  three  years,  paying  $1.75  per  day  the 
first  year,  |1.85  the  second,  and  $2  the  third.  Held,  that  a  verdict  of  $15,000 
for  negligently  causing  his  death  was  excessive. 

Appeal  from  trial  term. 

Action  by  Emma  Cooper,  as  administratrix  of  the  estate  of  Judson 
M.  Cooper,  deceased,  against  the  New  York,  Ontario  &  Western  Rail- 
way Company.  From  a  judgment  for  plaintiff  for  |15,000,  and  an 
order  overruling  a  motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Lewis  E.  Carr,  for  appellant 
L,  W.  Baker,  for  respondent. 

FOLLETT,  J.  This  action  was  begun  February  29,  1896,  to  re- 
cover damages  occasioned  by  the  death  of  the  plaintiff's  intestate,  her 
husband,  caused,  it  is  alleged,  by  the  negligence  of  the  defendant  The 
accident  which  caused  the  death  arose  out  of  the  following  facts: 

1316  Chicago  Limited,  No.  5,  a  passenger  train  from  New  York  City, 
running  nor£,  was  due  at  Bernard's  Bay  at  1 :15  a.  m.  August  18, 1895. 
Trains  Nos.  5  and  30  were  due  to  meet  and  pass  at  12:63  a.  m.  at 
40  N.T.8.-81 


Digitized  by 


Google 


482  48  NEW  YORK  SUPPLEMENT  (Sup.  (3t 

and  n  New  Tork  State  Reporter. 

Sylvan,  a  station  a  few  miles  east  of  Bernard's  Bay;  but,  No.  30  be- 
ing late,  its  conductor  was  directed  to  place  bis  train  on  the  side  track 
at  Bernard's  Bay,  and  wait  untU  No.  5  had  passed,  which  he  did. 
Standing  on  this  side  track  were  15  or  20  empty  coal  and  freight  cans, 
in  two  groups,  left  there  on  the  morning  of  August  17th.  Conductor 
Covey  ran  his  train  No.  30  down  the  main  track  to  the  east  end  of  the 
siding,  and  backed  it  west  onto  the  siding,  and,  in  doing  so,  backed 
against  the  empty  cars  standing  thereon,  and  moved  tibem  a  short  dis- 
tace  to  the  west,  so  as  to  make  room  for  his  train,  No.  30,  on  the  aid- 
ing. 

Rule  311  reads  as  follows: 

"311.  They  [freight  conductors]  must  be  Bare  that  no  cars  have  become 
detached  from  their  trains  on  the  main  track.  When  cars  are  left  on  a  Biding, 
they  must  see  that  the  brakes  are  put  on  tightly,  to  prevent  them  from  being 
moved." 

Plaintiff's  witness,  Covey,  testified: 

"I  suppose  It  was  a  part  of  my  duty  to  put  brakes  on  these  [cars  which  he 
had  moTed].  As  I  was  unacquainted  with  the  grades  of  the  road,  I  should 
have  used  that  precaution." 

And  the  undisputed  evidence  is  that  for  a  long  time  prior  to  August 
18,  1895,  the  practice  had  been  that,  when  cars  standing  on  a  side 
track  were  moved  by  a  train  entering  thereon,  the  conductor  was  re- 
quired to  see  that  the  brakes  were  set  on  the  cars  which  were  moved, 
before  they  were  left.  On  the  occasion  in  question,  Conductor  Covey 
did  not  set  or  cause  to  be  set  the  brakes  on  the  cars  which  he  had 
moved ;  and  the  result  was  that,  after  his  train  left  the  side  track  and 
passed  east  on  the  main  track,  two  empty  gondola  cars  rolled  east- 
ward on  the  side  track,  down  to  the  main  track. 

August  18,  1895,  Judson  M.  Cooper,  plaintifTs  intestate,  was  on- 
ployed  as  fireman  on  freight  train  No.  29,  which  met  and  passed  No. 
30  at  Cleveland,  the  next  station  about  three  miles  east  of  Bernard's 
Bay;  and,  when  No.  29  reached  Bernard's  Bay,  it  collided  with  the 
two  gondola  cars  which  had  escaped  onto  the  main  track,  killing  the 
plaintiff's  intestate. 

The  plaintiff,  on  the  trial,  sought  to  recover  on  the  grounds  (1)  that 
defendant  was  negligent  in  not  having  a  "derailing  switch"  at  the 
•ast  end  of  the  side  track;  (2)  that  defendant  was  negligent  in  not 
promulgating  and  enforcing  necessary  rules  for  the  management  of  its 
iusiness  and  the  safety  of  its  trains ;  (3)  that  defendant  was  negligent 
in  allowing  Albert  E.  Covey  to  act  aa  conductor  on  trains  Nos.  30 
and  31. 

The  learned  trial  judge  ruled  correctly  that  the  evidence  was  insuf- 
ficient to  authorize  the  submission  of  the  first  and  second  groups, 
upon  which  a  recovery  was  sought,  to  the  jury;  and  the  case  was  sent 
to  the  jury  upon  the  theory  that  the  evidence  was  sufScient  to  au- 
thorize a  finding  that  the  defendant  was  negligent  in  permitting  Al- 
bert E.  Covey  to  act  as  conductor  of  the  train.  There  is  no  dispute 
about  any  material  fact  in  the  case,  and  from  the  evidence  it  is  clear, 
I  think,  that  the  accident  was  caused  solely  by  the  neglect  of  Albert 
E.  Covey  and  the  employes  of  train  No.  30  to  set  the  brakes  on  the 
cars  standing  on  the  side  track,  which  they  moved.     This  n^Ugence 
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was  that  of  co-employ^s  with  the  plaintiffs  intestate,  and  for  their 
Diligence  the  defendant  was  not  liable  to  the  plahitiff's  intestate,  as 
was  correctly  held  by  the  learned  trial  judge. 

The  issue  upon  which  the  plaintiff's  right  to  recover  depended  was 
whether  William  C.  Hartigan,  defendant's  superintendent  of  the  NOTth- 
em  Division  of  its  railroad,  was  negligent  in  employing  Albert  E. 
Covey  to  act  as  conductor  on  that  division.  CJovey  was  called  as  a 
witness  by  the  plamtifl,  and  he  testified  that  he  entered  the  service 
of  the  defendant  in  1887,  and  continued  therein  until  August  18,  1895, 
the  date  of  the  accident,  for  a  period  of  eight  years.  During  the  first 
two  years  he  was  a  car  repairer;  during  the  next  two  years  a  brake- 
man  on  the  Northern  Division;  and  for  about  four  years  was  a  con- 
ductor of  freight  trains  running  between  Mayfield,  Pa.  (which  is  three 
miles  south  of  Garbondale),  and  Norwich.  The  defendant's  superin- 
tendent gave  substantially  the  same  account  of  Ck>vey'8  services,  and 
also  testified  that  his  record  was  good.  It  is  not  asserted  that  during 
his  long  service  he  had  been  guilty  of  negligence  or  of  misconduct,  and 
it  is  conceded  that  he  possessed  sufficient  intelligence  and  was  compe- 
tent to  discharge  the  duties  of  a  conductor  of  freight  trains.  The  sole 
ground  upon  which  it  was  sought  to  have  the  jury  find  that  he  was 
incompetent  to  conduct  this  particular  train  was  that  he  had  insuf- 
ficient knowledge  of  the  road  between  Norwich  and  Oswego  to  justify 
his  employment  thereon.  In  August,  1895,  CJovey  applied  to  the  super- 
intendent of  the  Northern  Division  for  a  freight  train  on  that  di- 
vision, and  was  directed  to  go  over  it  on  a  freight  train,  and  familiarize 
himself  with  the  service.  August  13,  1895,  he  left  Norwich  for  Os- 
wego on  a  freight  train,  went  to  Osw^o,  and  returned  to  Norwich 
Angast  14,  1895;  and  on  the  17th  he  was  directed  by  the  superin- 
tendent to  take  freight  train  No.  31  to  Oswego,  and  return  therefrom 
to  Norwich  with  train  No.  30. 

It  was  asserted  on  the  trial,  and  is  now  asserted,  as  a  ground  for 
sustaining  this  verdict,  that  the  proximate  cause  of  the  accident  was 
the  want  of  knowledge  of  Covey  of  the  fact  that  this  side  track  was 
not  level,  bat  sloped  from  the  west  towards  the  east,  so  that  cars 
•on  which  brakes  were  not  set  might  roU  down  to  the  east  end  of  the 
side  track.  The  plaintiff  called  an  engineer  who  testified  that  this 
side  track  is  1,724  feet  long,  and  that  the  east  end  thereof  is  4  feet 
lower  than  the  west  end  thereof,  that  is,  that  there  is  a  descending 
grade  from  the  west  end  to  the  east  end  of  4  feet  in  1,724  feet.  This 
grade  is  so  slight  that  it  would  not  be  observed  by  ordinary  observers, 
and,  indeed,  the  evidence  is  that,  when  standing  at  the  west  end  of 
the  side  track,  it  apparently  descends  towards  the  west  instead  of  •to- 
wards the  east.  Besides,  it  is  a  matter  of  common  knowledge  that, 
when  standing  on  a  railroad  track  with  a  slight  grade,  it  is  impos- 
sible to  tell  in  which  direction  the  track  descends.  It  is  not  asserted 
that  Albert  E.  Covey  made  any  error  in  running  trains  30  and  31, 
except  his  failure  to  see  that  the  brakes  were  applied  to  the  cars 
which,  he  moved  before  leaving  them.  I  am  unable  to  see  any  con- 
nection between  his  neglect  to  set  the  brakes  on  those  cars  and  the 
fact  that  he  had  never  before  run  a  freight  train  over  the  Northern 
Division.     For  four  years  before  the  accident  he  had  been  a  freight 
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conductor,  familiar  with  rule  311,  and  familiar  with  the  practice  of 
the  defendant's  employ^  that,  when  cars  were  moTed  on  side  tracks, 
the  brakes  must  be  set  before  they  were  left  He  so  testified.  Hie 
cause  of  the  accident  '^as  his  omission  to  set  the  brakes  on  the  cars 
wliich  he  moved,  in  obedience  to  the  rule  and  the  practice  long  en- 
forced by  the  defendant.  Tiiis  rule  and  practice  related  to  all  side 
tracks  on  the  whole  road,  whether  they  were  level  or  on  grades.  It 
appears  by  undisputed  evidence  that  trains  Nos.  30  and  31  were  well 
manned  by  Albert  Connors,  engineer,  Baulif,  fireman,  Henry  Jones, 
head  brakeman,  J.  M.  Wheeler,  middle  brakeman,  and  Albert  Haight, 
flagman.  This  crew,  with  the  exception  of  Albert  E.  CoTey,  con- 
ductor, had  long  been  engaged  in  running  freight  trains  over  the  North- 
em  Division,  and  Connors,  Jones,  and  Haight  testified  that  they  were 
familiar  with  the  division,  its  stations,  and  its  side  tracks.  Haight 
was  so  familiar  with  the  division  and  eflScient  that  he  had  been  em- 
ployed as  an  extra  freight  conductor  on  the  division. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  that  the 
complaint  be  dismissed,  which  was  denied,  and  the  defendant  excepted, 
which  motion  was  renewed  at  the  dose  of  the  evidence,  and  again  de- 
nied, and  the  defendant  excepted.  The  denial  of  this  motion  was 
error,  for  which,  without  considering  the  exceptions  to  the  charge,  the 
judgment  should  be  reversed. 

The  intestate  was  34  years  of  age,  and  in  good  health.  He  left  a 
wife,  32  years  of  age,  a  son,  10  years  of  age,  and  a  daughter,  8  years 
of  age.  He  had  been  employed  by  the  d^endant  as  a  fireman  for  a 
little  over  3  years,  receiving  during  the  first  year  |1.75  per  day,  during 
the  second  year  |1.85  per  day,  and  during  the  third  year  f  2  per  day. 
Before  becoming  a  fireman,  he  worked  in  defendant's  roundhouse  as 
a  wiper,  receiving  fl  per  day.  The  verdict  was  excessive,  and  vastly 
more  than  a  just  compensation  for  the  pecuniary  injuries,  resulting 
from  the  decedent's  death,  to  the  person  or  persons,  for  whose  benefit 
the  action  is  brought.  The  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event.     All  concur. 


(25  App.  Dlv.  373.) 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H.  B.  B.  CO.  V.  BUDLONO  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    February  6,  1898.) 

Taxation— Certiorari— Petition. 

Petition  for  and  writ  of  certiorari  against  tax  assessors  need  not  specify 
particular  instances  in  which  inequality  of  valuation  exists,  and  the  extent 
'thereof,  where  it  states  that  the  valuation  placed  by  the  assessors  on  re- 
lator's property  for  purpose  of  taxation  is  95  per  cent,  of  its  actual  value. 
and  that  the  valuation  placed  on  the  other  pr(^>erty  In  the  town  for  said 
purpose  la  but  50  per  cent  of  its  value. 

Appeal  from  special  term. 

Certiorari  by  the  state,  on  the  relation  of  the  New  York  Central  & 
Hudson  Biver  Railroad  Company,  against  Arthur  Budlong  and  others, 
as  assessors  of  the  town  of  Schuyler.  On  motion,  the  writ  was  dis- 
missed (47  N.  Y.  Supp.  765),  and  the  state  appeals.     Reversed. 
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Argued  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Harris  &  Harris,  for  relator. 
Smith  &  Thomas,  for  respondents. 

FOLLETT,  J.  The  relator  owns  105.48  acres  of  land  in  the  town  of 
Schuyler,  on  which  it  has  25.84  miles  of  main  track,  and  about  one- 
half  mile  of  side  track.  In  1897  the  assessors  of  the  town  or  tax 
district  assessed  the  relator's  aforesaid  realty  at  f356,400.  On  the 
third  Tuesday  of  August,  1897,  the  relator  appeared  before  the  as- 
sessors, and  complained  that  its  assessment  was  unequal,  and  made 
at  a  higher  proportionate  valuation  than  was  placed  on  the  other 
property  assessed  on  the  same  roll,  and  applied  for  a  reduction  of  the 
assessed  valuation,  which  was  refused;  and  thereupon  the  relator  on 
the  3d  of  September,  1897,  verified  a  petition  stating  the  foregoing 
facts,  and  also  "that  the  full  value  of  its  property  in  such  tax  dis- 
trict did  not  exceed  on  July  1,  1897,  |373,485.00" ;  the  assessment 
being  95  per  cent,  of  the  value  of  its  property.  It  is  not  asserted  in 
the  petition  that  the  relator's  property  was  assessed  for  more  than 
its  valae,  bat  it  is  asserted: 

"That  Its  said  assessment  is  unequal,  in  that,  while  its  property  Is  assessed 
at  the  amount  above  stated,  that  of  other  owners  of  property  In  said  tax  dis- 
trict, assessed  upon  said  roll,  does  not  exceed  50  per  cent  of  its  full  value, 
on  the  average, — said  assessors  having  assessed  the  property  in  said  tax  dis- 
trict, other  than  that  of  your  petitioner,  at  that  percentage  of  its  full  yalne, 
Instead  of  at  fall  value,  as  the  law  requires;  and  such  inequality  exists,  not 
in  specific  instances,  but  generally  through  said  tax  district." 

On  this  petition  a  writ  of  certiorari  was  granted  September  6, 1897, 
pursuant  to  article  11  of  the  tax  law  (chapter  908,  Laws  1896),  re- 
quiring the  assessors  to  certify  and  return  at  a  special  term  held 
September  25, 1897,  a  true  copy  of  their  assessment  roll,  "and  wheth- 
er said  assessment  has  been  made  at  a  higher  proportionate  valua- 
tion than  the  other  real  or  personal  property,  or  either  of  them,  on 
the  same  roll,  and  that  you  also  then  certify  and  return  at  what  per- 
centage of  the  full  value  thereof  you  assessed  on  said  roll  the  prop- 
erty in  said  town,  other  than  that  of  the  petitioner,  •  •  •  and 
to  serve  a  copy  of  your  said  return  to  this  writ"  on  the  relator's  at- 
torneys within  10  days  after  the  service  of  this  writ  The  petition 
and  writ  were  served  September  9,  1897;  but  the  defendants  made 
no  return  thereto,  and  on  the  return  day  moved  to  dismiss  the  writ 
on  the  ground  that  "it  is  not  specified  in  the  petition  the  instances  in 
which  such  inequality  exists,  and  the  extent  thereof,"  which  motion 
was  granted  on  the  theory  that  the  failure  of  the  relator  to  specify 
the  i>articular  instances  in  which  it  was  asserted  that  there  were 
inequalities  in  the  valuations,  and  the  extent  thereof,  was  fatal  to 
the  jurisdiction  of  the  court  In  this  I  think  the  court  erred.  In 
the  petition  and  in  the  writ  it  is  clearly  and  definitely  stated  that  the 
valuation  placed  by  the  assessors  upon  the  relator's  property  for  the 
purpose  of  taxation  is  95  per  cent,  of  its  actual  value,  and  that  the 
valuation  placed  upon  the  other  property  in  the  town  for  the  purpose 
of  taxation  is  but  50  per  cent,  of  its  value.    This  is  a  clear  and  defl- 
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nite  assertion  of  a  fact  which,  if  true,  entitled  the  relator  to  r 
The  relator  cannot  be  required  to  specify,  either  in  the  petition 
the  writ,  particular  instances  in  which  it  is  asserted  that  then 
inequalities  in  valuation,  unless  relief  is  sought  upon  that  grc 
Usually  relief  is  sought  upon  the  ground  that  the  valuation  pi 
upon  the  relator's  property  is  higher  than  that  placed  upon  the  ] 
erty  of  various  other  persons  or  corporations  in  the  town,  and  > 
relief  is  sought  on  that  ground  the  instances  must  be  alleged, 
in  case  it  is  alleged,  as  in  the  case  at  bar,  that  the  relator's  pro] 
is  assessed  at  95  per  cent,  of  its  value,  and  all  other  property  s 
per  cent  of  its  value,  it  is  quite  sufficient  to  give  the  court  jnri 
tion  to  grant  relief.  The  defendants  had  their  choice  to  contr( 
the  allegations  in  the  writ,  or  to  admit  their  truth,  which  in  € 
they  did,  by  moving  to  dismiss  the' writ;  and,  instead  of  the 
being  dismissed,  the  relator's  assessment  should  have  been  red 
by  45  per  cent.  This  writ  is  authorized  by  the  eleventh  title  ol 
tax  law,  and  it  is  not  a  discretionary  one,  but  is  the  mode  provide 
statute  for  reviewing  assessments  alleged  to  be  erroneous,  and 
petition  is  in  the  nature  of  a  complaint  in  an  action.  People  v. 
Com'rs  of  City  of  New  York,  144  N.  Y.  483,  39  N.  E.  385.  An< 
case  the  allegations  in  the  petition  and  writ  are  indefinite,  the  rer 
of  the  defendants  ia  to  move,  before  filing  their  return,  to  havt 
allegations  made  more  definite  and  certain.  People  v.  Board  oi 
sessors,  10  App.  Div.  393,  41  N.  Y.  Supp.  7G9;  Code  Civ.  Proc.  §  ] 
The  case  last  cited  was  followed  by  this  court  in  People  v.  McCt 
(at  the  Nov.,  1897,  term)  48  N.  Y.  Supp.  1113,  and  an  order  am 
ing  the  writ  was  affirmed. 

The  order  should  be  reversed,  and  the  motion  to  dismiss  the 
denied,  without  costs,  with  leave  to  the  defendants  to  file  a  re 
within  20  days.    All  concur. 


(26  App.  Dlv.  28.5.) 

SAPBRSTONE  v.  ROCHESTER  RT.  GO. 

(Supreme  Court,  Appellate  Dirlslon,  Fourth  Department    February,  18 

Inadequate  DAMAusa— New  Trial. 

Plaintiff,  while  driving  in  a  wagon,  was  injured  by  a  collision  caust 
defendant's  negligence.  He  paid  physicians  $88,  which  was  the  reaso; 
value  of  their  services,  and  was  in  bed  six  weeks.  His  wagon  was 
terially  injured.  ffeW,  that  he  was  entitled  to  a  new  trial,  where  the 
diet  was  $55,  as  authorized  by  Code  Civ.  Proc.  S  9d&,  where  the  dan 
are  insufficient. 

Appeal  from  trial  term,  Monroe  county. 
Action  by  David  Saperstone  against  the  Rochester  Railway  ( 
pany. 

On  the  17th  of  .Tnly,  1895,  the  plaintiff  was  driving  upon  North  street  w 
horse  and  wagon  belonging  to  him,  and  while  so  driving  It  is  alleged  he  wa 
into  by  one  of  the  defendant's  cars,  which  caused  the  plaintiff  to  be  thrown 
his  wagon,  and  it  is  alleged  that  he  sustained  severe,  permanent,  and  bodi 
Juries,  and  that  his  wagon  and  harness  were  broken  and  greatly  damaged, 
complaint  alleges  that  the  plaintiff  has  been  put  to  an  expense  of  more  tha; 
for  medical  and  surgical  attendance  and  services  In  consequence  of  said  inji 
that  the  wagon  was  damaged  to  the  extent  of  $30,  and  the  harness  to  tii 
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tent  of  $6.  and  the  plaintifTs  clothing  was  torn  and  damaced  to  the  extent  of 
$23,  and  that  he  sustained  damages  to  bis  person  In  the  sum  of  $2,500.  !■ 
the  bill  of  particulars  served  It  was  stated  that  there  was  a  fracture  of  the 
seventh  and  eighth  ribs,  and  a  strain  of  the  lumbar  muscles,  and  bruises  upon 
rarlons  parts  of  the  plaintiff's  person.  The  answer  contained  a  general  denial. 
After  the  Jury  rendered  a  verdict  for  $55,  the  plaintiff  moved  for  a  new  trial 
on  the  minntes,  which  was  denied,  and  from  the  order  denying  a  motion  for  a 
new  trial  the  plaintiff  appeals.    Reversed. 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WABD,  JJ. 

Quincy  Van  Voorhis,  for  appellant 
Charles  J.  Bisscll,  for  respondent. 

HARDIN,  P.  J.  Section  999  of  the  Code  of  Civil  Procedure  au- 
thorizes the  trial  court  to  entertain  a  motion  for  a  new  trial  on  the 
minutes,  among  other  grounds,  for  insuCacient  damages.  Imme- 
diately after  the  plaintiff  received  the  injuries  he  called  Dr.  Nor- 
ton, who  attended  him  as  a  physician,  and  charged  for  his  services 
f  13,  which  the  evidence  shows  the  plaintiff  has  paid.  Subsequently 
Dr.  Soble  attended  the  plaintiff,  and  the  value  of  his  services  is 
shown  to  have  been  |75.  Plaintiff  was  in  bed  six  weeks.  The  evi- 
dence indicates  that  one  of  the  shafts  of  the  wagon  was  broken, 
and  that  it  was  otherwise  injured.  When  the  plaintiff  rested,  the 
defendant  moved  for  a  nonsuit,  and  the  motion  was  denied.  At  the 
close  of  the  evidence  the  defendant  again  made  a  motion  upon  the 
same  grounds  for  a  direction  of  a  verdict  in  favor  of  the  plaintiff, 
and  "upon  the  further  ground  that  a  verdict  for  the  plaintiff  would 
be  against  the  weight  of  evidence."  The  motion  was  denied.  The 
trial  court  then  submitted  the  case  to  the  jury,  instructing  them 
that,  if  they  found  the  defendant  was  guilty  of  negligence  and  the 
plaintiff  was  free  from  contributory  negligence,  there  might  be  a 
recovery.    He  also  instructed  them,  viz.: 

"Ton  will  give  him  such  damages  as  you  think  will  fairly  compensate  him 
for  his  Injuries.  He  has  described  his  Injuries,  and  his  physician  has  testified 
to  the  condition  he  was  in  after  the  accident,  and  what  his  services  were  worth." 

The  jury  in  finding  a  verdict  for  the  plaintiff  must  have  found 
that  the  defendant  was  guilty  of  negligence,  and  that  the  plaintiff 
was  free  from  negligence,  and  therefore  that  the  plaintiff  was  enti- 
tled to  recover  such  damages  as  he  had  sustained.  The  verdict  im- 
ports a  verity.  ELaving  reached  the  conclusion  that  the  plaintiff 
was  entitled  to  recover,  the  jury  should  have  found  a  verdict  suflB- 
cient  to  compensate  him  for  the  injuries  which  he  sustained. 

Plaintiff  was  a  manufacturer  of  cigars.  There  was  no  evidence  of 
the  value  of  his  services,  although  there  was  evidence  of  the  time 
lost  by  reason  of  the  injuries.  The  jury  had  no  right  to  measure 
damages  for  loss  of  time,  in  the  absence  of  proof  of  the  value  of  his 
services  and  his  earning  capacity. 

In  Leeds  v.  Gaslight  Co.,  90  N.  Y.  29,  it  was  said: 

"In  the  present  case  the  Jury  knew  simply  that  time  was  lost  by  reason  of 
Incapacity  to  labor.  They  were  bound  to  consider  it  of  some  value,  but  could 
not  go  beyond  nominal  damages,  and  give  compensation  for  It  upon  an  arbi- 
trary standard  of  their  own.    •    •   •    Among  the  elements  of  damage  In  cases 
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of  injury  for  negligence  is  the  cost  of  ttae  core.— the  bills  and  expenses  of 
medical  attendance.  Suppose  that  the  bare  fact  was  shown  that  the  deceased 
had  a  doctor,  but  the  length  of  his  attendance  was  not  given,  the  amount  of  his 
charges  not  shown,  woidd  It  do  to  permit  the  jury  to  give  compensation  for 
the  cost  of  the  cure  npon  tiielr  own  guess  or  speculation  as  to  Its  axnonnt'i! 
For  pain  and  suffering,  or  injuries  to  the  feelings,  there  can  be  no  measure 
of  compensation,  save  the  arbitrary  judgment  of  a  jury.  But  that  is  a  mle 
of  necessity.  Where  actual  pecuniary  damages  are  sought,  some  evidence  must 
be  given  showing  their  existence  and  extent" 

In  Gumb  t.  Railway  Co.,  114  N.  Y.  411,  21  N.  E.  993,  the  plain- 
tiff was  permitted  to  show  how  much  his  physician  charged,  with- 
out giving  evidence  of  payment  or  any  evidence  of  the  value  of  the 
services.  That  was  held  to  be  error.  We  see  nothing  in  that  case 
inconsistent  with  the  doctrine  laid  down  in  Leeds  v.  (Gaslight  Ck)., 
supra. 

There  was  clear  evidence  that  the  services  of  Dr.  Norton  were 
worth  |13,  and  that  the  plaintiff  has  paid  that  sum  for  his  services. 
There  was  clear  evidence  that  Dr.  Soble  had  attended  the  plaintiff 
numerous  times,  and  that  the  value  of  his  services  was  |75.  Upon 
the  evidence  before  the  jury  the  verdict  of  |55  was  insufficient,  and 
it  was  the  duty  of  the  jury  to  fully  compensate  the  plaintiff  for  the 
damages  which  he  had  sustained.  Not  having  done  so,  their  verdict 
ought  to  be  set  aside.  Meyer  v.  Hart,  23  App.  Div.  131,  48  N.  Y. 
Supp.  904. 

In  McDonald  v.  Walter,  40  N.  Y.  551,  a  motion  was  made  upon 
the  minutes  of  the  court,  and  an  order  was  granted,  setting  aside  the 
verdict  on  the  ground  of  inadequacy  of  the  verdict,  and  it  was  held 
that  the  court  had  jurisdiction  and  the  right  to  make  such  order, 
"although,  upon  the  evidence,  a  verdict  for  the  defendants  would  not 
have  been  disturbed." 

In  Kelly  v.  City  of  Rochester  (Sup.)  15  N.  Y.  Supp.  29,  the  general 
term  of  the  Fifth  department  set  aside  a  verdict  which  awarded  |15 
damages  to  the  plaintiff,  and  it  was  held  the  undisputed  evidence 
showed  that  the  plaintiff  fractured  two  ribs,  suffered  pain,  and  was 
disabled  for  several  months,  and  therefore  the  court  properly  set 
aside  the  verdict  upon  the  ground  that  the  damages  were  inade- 
quate.   In  the  course  of  the  opinion  it  was  said: 

"The  verdict  of  the  jury  found  both  tlie  Issues  tried  in  favor  of  the  plaintiff, 
and  that  finding  entitled  him  to  full  compensation  for  the  Injury  which  he  had 
sustained.  For  that  purpose  the  verdict  was  grossly  Inadequate,  and  must 
have  been  the  result  of  unworthy  and  Improper  considerations  prevailing  with 
the  jury.  The  discretion  of  the  trial  court  was  correctly  exercised  In  setting 
aside  the  verdict  and  granting  a  new  trial  to  the  plaintiff." 

In  Brown  v.  Foster,  1  App.  Div.  578,  37  N.  Y.  Supp.  502,  the  plain- 
tiff was  a  trained  nurse,  and  her  leg  was  broken,  and  she  was  kept 
from  her  business  many  weeks,  and  she  had  incurred  medical  ex- 
penses in  an  amount  of  |108,  for  which  sum  the  jury  gave  a  ver- 
dict. It  was  held  that  the  verdict  was  inadequate,  and  that  a  new 
trial  must  be  granted,  and  it  was  said:  "The  statement  of  the  factn 
condemns  the  verdict  and  justifies  the  order." 

In  Cowles  v.  Watson,  14  Hun,  47,  in  delivering  thje  opinion  Dan- 
iels, J.,  said: 
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"Kren  a  Jury  shonld  not  be  permitted,  under  the  forms  of  law,  to  do  what  Is 
•hown  to  be  palpably  unjust;  and,  from  the  conclusion  reached  by  them  upon 
the  facts  forming  the  legal  foundation  of  their  verdict,  that  has  been  done  In 
thiflcase." 

Upon  the  evideiice  given  at  the  trial  it  is  very  manifest  in  the  case 
in  hand  that  the  verdict  is  inadequate,  and  the  damages  are  insuffi- 
cient, and  the  motion  for  a  new  trial  by  reason  thereof,  made  by  the 
plaintiff,  ought  to  have  been  granted.  Inasmuch  as  the  appellant, 
on  the  argument,  acquiesced  in  the  claim  of  the  defendant  that  the 
yerdict  should  be  set  aside  only  upon  condition  that  the  plaintiff  be 
required  to  pay  the  costs  of  the  former  trial,  we  conclude  to  so  order. 

Order  reversed,  and  verdict  set  aside,  and  a  new  trial  ordered,  on 
condition  that  the  plaintiff  pay  the  costs  of  the  former  trial,  with 
costs  of  this  appeal  to  the  appellant  to  abide  the  event    All  concur. 


(25  App.  Div.  376.) 

TIFPT  et  al.  V.  CITY  OF  BUFFALO. 

^Supreme  Court,  Appellate  Division,  Fourth  Department.    February  6,  1898.) 

1.  CiTT  Impkovbkkht— Notice  iNvrriKo  Bids. 

A  charter  provision  that  the  city  shall  not  contract  with  one  to  make  an 
improvement  till  publication,  in  five  successive  numbers  of  the  oiBcial  paper, 
of  notice  inviting  sealed  bids  for  the  work,  pursuant  to  plans  and  specifica- 
tions on  deposit  in  a  designated  ofSce,  is  not  satisfied  by  publication,  on  the 
first  six  days  of  'the  month,  of  a  notice  stating  the  plans  could  be  seen  on 
and  after  the  fourth  day  thereof,  and  that  bids  would  be  received  till  10 
a.  m.  of  the  eighth  day;  as,  the  seventh  day  being  Sunday,  the  plans  were 
on  exhibition  only  three  days,  instead  of  at  least  five,  as  contemplated  by 
the  charter. 
9.  Same— Dkscription  of  Work. 

A  charter  provision  forbidding  a  contract  for  improvement,  to  exceed 
${>00,  till  publication  of  notice  inviting  bids  to  make  the  Improvement, 
pursuant  to  plans  in  the  office,  is  not  complied  with  by  a  notice  stating  the 
work  to  be  the  removal  of  rock  from  a  river,  where  part  of  the  work,  as 
shown  by  the  plans  and  provided  for  by  the  contract.  Is  the  removal  of 
earth,  at  an  expense  of  over  $500. 

8.  Same— Ekfkot  on  Assbssjcent  of  Want  of  Notice. 

Failure  to  satisfy  charter  provision  as  to  notice,  by  publication,  for  sealed 
bids  for  Improvement  according  to  plans  on  exhibition  for  such  length  of 
time,  vitiates  assessment  to  defray  costs  of  Improvement  under  the  contract 
4.   Res  Judicata. 

Judgment  for  plaintilf  In  an  action  against  a  city  to  recover  an  assessment 
paid,  holding  the  assessment  roll  void,  is  not  in  rem,  and  therefore  con- 
clusive or  competent  evidence  in  an  action  by  another  against  the  city  in 
which  the  same  assessment  roll  Is  Involved. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Marie  L.  Tiflt,  as  administratrix  of  the  estate  of  John  V. 
Tifft,  and  others,  against  the  city  of  Buffalo.  Judgment  for  the  plain- 
tiffs on  report  of  referee.    Defendant  appeals.    Affirmed. 

Argued  before  HARDIN,  P.  J,,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Charles  L.  Feldman,  for  appellant. 
Qeorge  Wadsworth,  for  respondents. 
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FOLLETT,  J.  This  action  was  begun  April  6,  1881,  in  the  sape- 
rior  court  of  the  d^'  of  Buffalo,  to  set  aside  an  assessment  confirmed 
March  23,  1874,  and  to  recover  f4,446.83  taxes  paid  on  said  aasess- 
ment  April  16,  1875,  with  interest  from  the  date  of  payment  The 
assessment  is  sought  to  be  set  aside,  and  the  amount  paid  in  pur- 
suance thereof  recovered,  on  the  following  grounds:  (1)  That  the 
notice  of  assessment  roll  was  not  published  as  required  by  section  5, 
tit.  6,  c.  519,  Laws  1870  (section  148,  c.  105,  Laws  1891).  (2)  That 
the  original  assessment  roll  was  not  signed  by  the  assessors  as  re- 
quired by  section  7,  tit.  6,  c.  519,  Laws  1870  (section  152,  c.  105,  Laws 
1891).  (3)  That  the  assessors  failed  to  mail  notices  of  the  assess- 
ment as  required  by  section  8,  tit.  6,  c.  519,  Laws  1870  (section  150, 
c.  105,  Laws  1891).  (4)  That  the  notice  of  intention  to  order  the 
work,  to  pay  for  which  the  assessment  was  subsequently  levied,  was 
not  published  as  required  by  section  18,  tit.  9,  c.  519,  Laws  1870  (sec- 
tion 407,  c.  105,  Laws  1891).  (5)  That  the  notice  inviting  sealed  pro- 
posals for  doing  the  work,  to  pajy  for  which  the  assessment  was  sub- 
sequently levied,  was  not  published  as  required  bv  section  19,  tit.  9. 
c.  519,  Laws  1870  (section  408,  c.  105,  Laws  1891).  (6)  That  the 
notice  of  intention  to  do  the  work,  the  proposals  therefor,  and  ihe 
order  for  doing  the  work,  specified  that  rock  was  to  be  removed  from 
the  bed  of  the  river,  which  was  removed  at  an  expense  of  more  than 
f  500,  and  that  it  was  not  advertised  that  earth  was  to  be  removed 
from  the  bed  of  tbe  river;  that  earth  was  removed,  pursuant  to  the 
specifications  and  contract,  at  an  expense  of  more  than  |500,  and  the 
expenses  of  removing  the  earth  were  included  in  the  assessment,  in 
violation  of  section  19,  tit.  9,  c.  519,  Laws  1870  (section  408,  c.  105, 
Laws  1891).  (7)  That  the  assessment  roll  was  on  December  18, 1880. 
adjudged  void  by  the  superior  court  of  the  city  of  Buffalo  in  Rumsev 
v.  City  of  Buffalo,  which  judgment  was  on  May  15,  1882,  afilrmed  l^ 
the  general  term  of  said  court,  and  on  October  21,  1884,  by  the  court 
of  appeals.    97  N.  Y.  114. 

By  section  16,  tit.  9,  c.  519,  Laws  1870  (Charter  of  the  City  of  Buf- 
falo), it  was  provided: 

"Sec.  16.  The  city  has  the  power  to  widen,  straighten,  enlarg:e,  clear  from 
obstructions,  dredge  and  put  and  maintain  In  navigable  condition,  the  Buffalo 
river,  the  Black  Kock  harbor,  the  lake,  the  basins,  slips  and  other  waters  in 
the  city,  and  to  defray  the  expense,  or  any  part  of  it,  out  of  tbe  general  fund, 
or  by  local  assessment." 

This  provision  has  ever  since  been  continued,  and  is  now  a  part 
of  the  charter  of  the  city  of  Buffalo.    Laws  1891,  c.  105,  §  405. 

August  18,  1873,  the  common  council  of  the  defendant  adopted  the 
following  resolutions : 

"Resolved,  that  the  common  council  of  the  city  of  Buffalo  Intend  to  order 
the  rock  removed  from  the  Buffalo  river  l)etween  a  line  fifty  feet  westerly 
from  and  parallel  to  a  line  drawn  as  a  straight  extension  of  the  westerly  line 
of  Alabama  street  and  a  line  parallel  to  and  one  hundred  and  fifty  feet  west- 
erly from  a  straight  extension  of  tbe  westerly  line  of  Hamburg  street,  and 
to  a  distance  of  eighty-six  feet  from  the  northerly  bank  of  said  river,  ao  as 
to  create  a  depth  of  water  equal  to  that  produced  by  the  excavations  in  said 
river  In  front  of  the  Delaware  &  Hudson  Canal  Company's  lands,  lying  im- 
mediately westerly  of  tbe  said  proposed  improvement,  and  that  the  engineer 


Digitized  by 


Google 


Sup.  Ct.)  TIFFT  V.  CITY    OF  BUFFALO.  491 

prepare  plans,  specifications  and  quantities,  and  advertise  for  proposals  an4 
report,  and  tbe  city  clerk  cause  this  notice  to  be  duly  published;  also  resolved^ 
that  the  expense  of  the  Improvement  mentioned  In  the  foregoing  resolution 
be  assessed  upon  the  land  fronting  upon  Buffalo  river  benefited  by  such  im- 
provement. In  proportion  to  the  benefits  resulting  thereto." 

In  1873,  1874,  and  1875,  John  V.  TiflEt,  Sarah  A.  Gay,  Mary  A. 
Plimpton,  Charles  A.  Whiting,  and  Louis  W.  Gay  were  the  owners 
of  a  tract  of  land  in  the  city  of  Buffalo  with  a  frontage  of  5,345  feet 
on  Buffalo  river.  April  1, 1874,  an  assessment  roll  for  the  collection 
of  139,001.68  to  pay  the  expenses  "for  removing  rock  from  the  Buffalo 
river,  between  a  line  fifty  feet  westerly  from,  and  parallel  to,  a  line- 
drawn  as  a  straight  extension  of  the  westeriy  line  of  Alabama  street,, 
and  a  line  parallel  to,  and  one  hundred  and  fifty  feet  westerly  from,, 
a  straight  extension  of  the  westerly  line  of  Hamburg  street  to  a  dis- 
tance of  eighty-six  feet  from  the  northerly  bank  of  said  river,"  was- 
delivered  to  the  treasurer  of  the  city.  On  this  roll  the  plaintiffs  were- 
assessed  for  94,446.83,  which  was  paid  by  them  April  16,  1875. 

By  the  plaintiffs'  fifth  objection  to  the  validity  of  the  assessment,. 
they  assert  that  the  notice  inviting  sealed  proposals  for  doing  thf?- 
work,  to  pay  for  which  the  assessment  was  subsequently  levied,  wa.<r 
not  published  as  required  by  section  19,  tit.  9,  c.  519,  Laws  1870" 
(section  408,  c.  105,  Laws  1891),  which  provided: 

"Sec.  19.  The  city  shall  not  enter  Into  a  contract  with  any  person  for  the  doing 
or  making  of  a  worl^  or  improvement,  at  a  price  exceeding  five  hundred  dollars, 
until  they  shall  have  published  a  notice  in  five  successive  numbers  of  the  offlciat 
paper  inviting  sealed  proposals  to  do  the  work  or  make  tbe  improvement, 
pursuant  to  the  plans,  specifications  or  other  proper  description  of  the  work  or 
improvement  on  deposit  In  the  ofilce,  to  be  specified  in  the  notice,  nor  until 
the  assessment  therefor  sliaU  have  been  confirmed." 

September  1,  2,  3,  4,  5,  and  6,  1873,  the  following  notice  was  pub- 
lished in  the  official  paper : 

"Engineer's  Office,  City  of  Buffalo. 

"September  1st,  1873. 

"Sealed  proposals  Tvill  be  received  at  this  ofliee  until  10  o'clock  a.  m.,  Monday, 
September  8th,  1873,  for  the  following  items  of  work,  as  set  forth  l)eiow.  Plans, 
specifications,  and  quantities  can  be  seen  at  this  office  on  or  after  Thursday, 
September  4th,  1873.  Every  bid  must  specify  the  gross  sum  for  tbe  comple- 
tion of  the  work  bid  for,  and  be  accompanied  with  the  bond  required  by  law. 
For  removing  rock  from  Buffalo  river  between  a  line  fifty  feet  westerly  from, 
and  parallel  to,  a  line  drawn  as  a  straight  extension  of  the  westerly  line  of 
Alabama  street,  and  a  line  parallel  to,  and  one  hundred  and  fifty  feet  westerly 
from,  the  straight  extension  of  the  westerly  line  of  Hamburg  street,  and  to  a 
distance  of  eighty-six  feet  from  the  northerly  bank  of  said  river." 

By  the  notice,  the  plans  and  specifications  were  on  exhibition  dur- 
ing only  three  week  days, — September  4th,  Thursday;  5th,  Friday; 
and  6th,  Saturday.  September  7th  was  Sunday,  and  the  bids  were- 
opened  on  Monday,  September  8th,  at  10  a.  m.  This  was  not  a  sub- 
stantial compliance  with  the  foregoing  section,  which  contemplates, 
that  the  plans  and  specifications  should  be  on  exhibition  for  at  least 
five  days.  The  statute  requiring  the  publication  of  the  notice  is. 
mandatory,  and  enacted  for  the  purpose  of  securing  the  work  to  be 
done  for  the  least  possible  price,  and  at  the  least  expense  to  the  tax- 
payers, and  to  protect  them  alike  from  the  rapacity  of  contractorft 
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and  from  official  indifference.  The  result  of  giving  inadequate  notice 
was  what  might  have  been  expected,  and  possibly  was  intended, — 
that  but  two  proposals  for  doing  the  work  were  received,  one  ifor 
f39,000  and  the  other  for  f40,000,— and  the  contract  was  let  to  the 
lower  bidder.  Inadequate  notice  for  doing  public  work  facilitates 
'Combinations  between  bidders,  to  the  detriment  of  taxpayers  and  of 
the  city.  The  omission  to  publish  this  notice  was  a  substantial  and 
jurisdictional  •  error,  which  vitiated  the  assessment  subsequently 
made  to  defray  the  expense  of  the  performance  of  the  contract  In 
re  Pennie,  108  N.  Y.  364,  15  N.  E.  611;  White  v.  Bayonne,  49  N.  J. 
Law,  311,  8  Atl.  295;  Burke  v.  Turney,  54  Cal.  486;  McCloud  v. 
City  of  Columbus  (Ohio)  44  N.  E.  95;  Wait,  Engin.  &  Arch.  Jur.  § 
135. 

By  the  plaintiffs'  sixth  objection  to  the  validity  of  the  assessmmt, 
it  is  asserted  that  it  was  invalid  because  it  embraced  the  cost  of  re- 
moving earth  from  the  river,  which  amounted  to  more  than  |500,  and 
no  proposals  were  invited  for  doing  such  work,  as  provided  by  sec- 
tion 19,  tit  9,  c.  519,  Laws  1870,  above  quoted.  The  following  facts 
in  this  connection  were  conceded  on  the  trial,  and  found  by  the  ref- 
«ree: 

"(1)  That  said  rock  mentioned  In  said  proceedings,  and  to  pay  tar  the  removal 
whereof  said  aEBessment  was  made  and  confirmed  as  aforesaid,  was  the 
lutural  bottom  of  said  Buffalo  river;  that  the  exi)ense  of  removing  said  rock 
•exceeded  $500.  (J)  That  said  work  or  improvement,  and  said  contract,  plans, 
■and  specifications,  Included  the  removal  of  a  large  quantity  of  earth  from  the 
•t)ottom  of  said  Buffalo  river,  and  that  the  expense  of  removing  said  earth  ex- 
-ceeded  the  sum  of  $500;  that  the  eirpense  of  removing  both  said  rock  and 
-earth  was  all  included  in  said  assessment,  (k)  That  said  common  conncO 
never  passed  any  resolution  declaring  its  intention  to  remove  said  earth,  or 
took  any  proceedings  whatever  for  the  removal  thereof,  separate  or  distinct 
-from  the  proceedings  taken  to  remove  said  rock,  as  hereinbefore  set  fortli." 

By  these  concessions  it  appears  that  the  contract  vras  not  let  in 
accordance  with  the  advertised  proposals,  which  did  not  refer  to  the 
removal  of  earth,  but  the  contract  embraced  a  price  for  removing 
«arth,  the  expense  of  which  was  more  than  foOO.  The  resolution  of 
the  common  council  by  which  the  proceedings  resulting  in  the  assess- 
ment were  inaugurated  makes  no  mention  of  the  removal  of  earth. 
The  notice  of  intention  did  not  inform  the  taxpayers  that  such  work 
waa  to  be  done,  and,  which  is  more  important,  the  advertised  pro- 
posals inviting  bids  to  do  the  work  gave  no  hint  that  part  of  the 
work  to  be  done  was  the  removal  of  earth.  Only  the  removal  of  rock 
waa  specified  in  the  advertisement.  Earth  is  removed  by  dredging, 
and  it  is  a  work  quite  different  in  its  character  from  the  removal  of 
rock.  The  plans  and  specifications  provided  for  the  removal  of  rock 
and  earth,  and  the  contract  was  let  for  the  removal  of  rock  and 
«arth,  at  prices  agreed  on.  In  short,  in  none  of  the  proceedings  pre- 
ceding the  preparation  of  the  plans  and  specifications  vas  any  in- 
formation given  to  the  taxpayers,  contractors,  or  to  the  public,  that  a 
■contract  was  to  be  let  for  the  removal  of  the  earth  from  the  Buffalo 
river,  at  an  expense  exceeding  f500,  and  the  tax  roll  specified  that 
the  assessment  waa  for  the  removal  of  rock  only.  This  was  a  viola- 
tion of  the  nineteenth  section  of  title  9  of  the  charter,  and  invalidated 
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the  assessment.    Mutual  Life  Ins.  Co.  v.  City  of  New  York,  79  Hun, 
482,  29  N.  Y.  Supp.  980;  affirmed  144  N.  Y.  495,  39  N.  E.  386. 

The  seventh  ground  on  which  this  action  is  sought  to  be  maintained 
is  not  tenable.  The  judgment  in  Rumsey  v.  CXty  of  Buffalo  was  not 
an  adjudication  in  rem,  and  cbnclusiTe  on  the  litigants  in  this  action^ 
and  was  not  competent  evidence  herein.  In  re  Delancy,  52  N.  Y.  80  j 
Wilkes  V.  Mayor,  etc.,  79  N.  Y.  621;  Purssell  v.  Mayor,  etc.,  85  N.  Y. 
330;  Moore  v.  City  of  Albany,  98  N.  Y.  396;  Caiase  v.  Chase,  95  N.  Y. 
373;  In  re  Bosenbaum,  119  N.  Y,  24,  23  N.  E.  172;  Trimmer  v.  City 
of  Eochester,  130  N.  Y.  401,  29  N.  E.  746. 

The  learned  referee  erred  in  admitting  the  judgment  roll  in  evi- 
dence over  the  objection  of  the  defendant,  but  the  roll  did  not  estab- 
lish, or  tend  to  establish,  any  fatt  in  dispute  in  this  action.  Indeed 
none  of  the  ihaterial  facts  were  disputed  on  the  trial,  and  the  most 
of  them  were  agreed  upon  by  the  written  stipulation  of  the  attorneys 
for  the  litigants;  and  consequently  the  defendant  was  in  no  wise 
prejudiced  by  the  erroneous  ruling  of  the  referee  in  respect  to  the 
judgment  roll.  The  exception  taken  to  the  admission  of  the  judg- 
ment roll  was  the  only  one  taken  to  the  admission  or  exclusion  of 
evidoice  on  the  trial. 

The  defendant  excepted  to  the  refusal  of  the  referee  to  find  certaii* 
facts  requested,  but,  at  the  time  of  the  submission  of  this  action  t» 
the  referee,  section  1023  of  the  Code  of  Civil  Procedure  had  been  re- 
pealed, and  these  exceptions  are  unavailing.  Lazarus  v.  Railroad 
Co.,  83  Hon,  553,  32  N.  Y.  Supp.  48;  afftrmed  145  N.  Y.  581,  40  N.  E. 
240.  Without  considering  the  other  grounds  upon  which  the  validity  , 
of  the  assessment  is  contested,  I  think  the  assessment  was  illegal. 

The  only  question  remaining  is  whether  the  tax  was  voluntarily 
paid  by  the  plaintiffs,  with  notice  of  its  illegality.  The  evidence  i» 
entirely  suflBcient  to  warrant  the  conclusion  that  the  tax  was  paid 
without  knowledge  or  notice  of  the  defects  in  the  procedure  by  which 
the  tax  was  levied.  When  the  tax  was  paid  the  roll  was  in  the  hands 
of  the  treasurer  of  the  city  for  collection,  and  the  charter  of  the  city 
provides  that  assessments  shall  remain  a  lien  upon  the  land  assessed 
for  Ave  years,  and  that  the  assessments  may  be  enforced  by  a  sale  of 
the  realty.  Under  the  decisions,  the  tax  was  not  voluntarily  paid. 
Stmsburgh  v.  Mayor,  etc.,  87  N.  Y.  452;  Purssell  v.  Mavor.  etc.,  85. 
N.  T.  330;  Bruecher  v.  Village  of  Port  Chester,  101  N.  Y.  240,  4  N. 
E.  272;  Jex  v.  Mayor,  etc.,  103  N.  Y.  536,  9  N.  E.  39;  Tripler  v.  City 
of  New  York,  139  N.  Y.  1,  34  N.  E.  729;  Mutual  Life  Ins.  Co.  v.  City 
of  New  York,  79  Hun,  482,  29  N.  Y.  Supp.  980;  affirmed  144  N.  Y. 
494,  39  N.  E.  386;  iEtna  Ins.  Co.  v.  City  of  New  York,  153  N.  Y.  331. 
47  N.  E.  593;  25  Am.  &  Eng.  Enc.  Law,  575. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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RICE  V.  BUTLER. 

Supreme  Court,  Appellate  Division,  Fourth  Department.     Febniaiy  6,  1898.) 

Infants — Contiiact  of  Purcsase — Recovery  ok  PAyuENTS  Made. 

An  Infant  17  years  old,  working  as  a  domestic,  and  living  In  her  em- 
ployer's house,  agreed  to  purchase  a  bicycle  for  $45,  the  title  to  remain  In 
the  seller  until  paid  for.  She  used  it  three  months,  and  then  returned  it, 
after  paying  $15  down  and  weekly  Installments  amounting  to  $11.25.  Bel4 
that,  the  bicycle  not  being  a  necessity,  she  could  recover  back  wbat  she 
bad  paid. 

Adams  and  Ward,  JJ.,  dissenting. 

Appeal  from  Onondaga  county  conrt. 

Action  by  Mary  Rice,  by  her  guardian  ad  litem,  against  William 
Allen  Butler.  From  a  judgment  of  the  county  court  of  Onondaga 
«ounty  affinning  a  judgment  of  the  municipal  court  of  Syracuse  dis- 
missing the  complaint,  plaintiff  appeals.     Berersed. 

This  action  was  begun  October  22,  1896,  in  the  municipal  court  of  Syracuse, 
to  recover  $26.25  paid  on  an  executory  contract  which  the  plaintiff  had  re- 
-flcinded  because  of  her  infancy.  June  18,  1896,  the  plaintiff,  then  an  Infant 
17  years  of  age,  and  employed  as  a  domestic  In  a  family  In  which  she  resided, 
-entered  into  a  written  executory  contract  with  the  defendant,  under  the  name 
■of  Reuben  Woods  Son's  Co.,  by  which  he  agreed  to  sell,  and  she  to  purchase, 
a  bicycle  for  $4.").  BMfteen  dollars  were  paid  on  the  execution  of  the  contract, 
and  the  remainder  was  payable  in  weekly  installments  of  $1.25,  the  title  to 
the  wheel  to  remain  In  the  vendor  until  the  purchase  price  should  be  fully 
paid,  with  the  right  to  take  and  sell  the  machine  in  case  it  was  not  kept  in 
good  repair,  or  in  case  the  stipulated  weeldy  payments  were  not  made.  On 
,  -or  about  September  20,  180G,  the  plaintiff,  having  paid,  as  she  testifled,  weekly 
payments  amounting  to  $11.25,  which  with  the  $16  paid  down,  aggregates 
^26.25,  returned  the  wheel  to  the  defendant,  asserting  that  she  had  been  de- 
frauded, and  demanded  the  repayment  of  the  $26.25.  The  defendant  took 
the  wheel,  but  refused  to  return  the  money,  or  any  part  of  it,  asserting  that 
the  use  of  the  wheel  was  worth  more  than  the  sum  paid,  and  that  It  bad  been 
damaged  l^  use  to  the  extent  of  $15. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

George  F.  Quinn,  for  appellant 
Thomas  Woods,  for  respondent. 

FOLLETT,  J.  An  infant,  not  under  guardianship,  may  enter  into 
a  valid  contract  for  a  necessary  article;  but  a  bicycle  is  not  an  article 
of  necessity  for  a  girl  17  years  of  age,  working  as  a  domestic,  and  liy- 
ing  in  the  house  of  her  employer.  The  truth  of  this  proposition  is  so 
api)arent  that  it  hardly  needs  the  support  of  judicial  authority,  but 
nevertheless  the  question  has  been  decided.  Pvne  v.  Wood,  145  ^lass. 
658,  14  N.  E.  775.  In  the  case  cited  a  boy  17  years  of  age,  residing 
with  his  father,  and  working  in  a  factory,  which  was  more  than  a 
mile  from  his  father's  house,  purchased  a  bicycle  on  the  installment 
plan,  and  paid  f  G4  on  the  contract  out  of  his  own  wages.  After  nang 
the  wheel  for  some  months,  he  returned  it,  and  brought  an  action  to 
recover  the  amount  paid.  It  was  asserted  that  the  wheel  was  an 
article  of  necessity  to  enable  the  boy  to  ride  to  and  from  his  labor,  and 
it  was  shown  that  he  was  allowed  but  one  hour  for  his  dinner,  which 
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was  insafficient  time  to  enable  him  to  walk  from  the  factory  to  his 
father's  house,  dine,  and  return,  and  that  by  means  of  the  wheel  he 
could  do  this.  Neyertheleas  it  was  held  that  the  wheel  was  not  a  ne- 
cessity. The  boy  could  have  carried  his  dinner.  It  is  not  every  ar- 
ticle that  may  be  convenient  for  an  infant  in  the  employment  in  which 
he  is  engaged,  or  which  may  greatly  contribiite  to  his  pleasure,  that 
is  a  necessary  article,  within  the  rules  of  law  allowing  infants  to  con- 
tract for  necessaries.  T3ie  rules  relating  to  contracts  by  infants  are 
not  harmonious,  arising  from  the  fact  that  hard  cases  make  bad  law, 
and  courts  have  too  frequently  relaxed  the  wise  rules  of  the  common 
law  so  as  to  do  justice  between  litigants  in  particular  cases.  A  few 
rules  are  well  settled.  An  infant  under  guardianship  cannot  bind 
himself  for  necessaries  to  the  same  extent  as  an  infant  having  no 
guardian.  It  does  not  appear  that  the  plaintiff  in  the  case  at  bar  has 
a  general  guardian,  and  the  case  is  governed  by  the  rules  applicable 
to  executory  contracts,  by  infants  not  under  guardianship,  for  the  pur- 
chase of  unnecessary  articles.  Formerly  it  was  doubted  whether  an 
infant  could  rescind  his  contract,  and  it  was  held  by  some  of  the  re- 
ported cases  that  he  could  not,  because,  by  reason  of  his  infancy,  he 
could  no  more  annul  than  execute  a  contract;  that  he  could  not  elect 
to  rescind  until  he  reached  his  majority.  But  it  is  now  settled  in  this 
state  that  an  infant  may  rescind  an  executory  contract  for  personal 
services,  one  relating  to  personalty,  or  one  for  the  payment  of  money. 
Chapin  v.  Shafer,  49  N.  Y.  407;  Sparman  v.  Keim,  83  N.  Y.  245; 
Petrie  V.  Williams,  68  Hun,  589,  23  N.  Y.  Supp.  237.  The  bicycle 
not  being  a  necessity,  the  contract  under  which  it  was  purchased  bdng 
executory,  the  wlieel  having  been  returned  to  the  vendor,  and  the  con- 
tract rescinded  before  the  period  fixed  for  the  performance  of  the  con- 
tract, the  question  arises  whether  the  infant  may  recover  the  amount 
which  she  paid  on  the  contract,  without  diminution  for  the  use  of  the 
machine  or  for  damages  thereto  occasioned  by  its  use.  A  witness 
sworn  in  bdialf  of  the  defendant  testified  that  the  fair  rental  value 
of  the  wheel  for  three  months  was  $30,  and  that  by  reason  of  the  con- 
dition in  which  it  was  returned  it  was  worth  |15  less  than  when  it 
was  delivered  to  the  plaintiff.  In  Pyne  v.  Wood,  supra,  the  infant  re- 
turned the  bicycle  after  using  it  some  months,  and  it  was  held  that 
he  was  entitled  to  receiver  tilie  amount  paid  on  the  contract.  Mc- 
Carthy T.  Henderson,  138  Mass.  310,  arose  out  of  a  contract  with  an 
infant  for  the  purchase  of  a  "curtain  side  barge,"  which  he  used  in  his 
business  of  transporting  passengers.  By  the  contract  the  infant 
agreed  to  pay  f50  per  month  for  the  use  of  the  barge,  and  the  vendor 
agreed  that  when  the  infant  should  pay  |675  the  title  should  pass  to 
the  vendee.  The  infant  paid  f  175,  and  used  the  barge  four  months, 
vfhea  the  vendor  took  possession  of  it  because  of  the  infant's  failure 
to  make  the  stipulated  payments.  The  infant  sued  to  recover  the 
amount  paid,  because  of  his  infancy,  and  it  was  held  that  he  was  en- 
titled to  recover  the  full  amount,  without  deducting  the  value  of  the 
use  of  the  barge  during  four  months. 

The  learned  counsel  for  the  defendant  dtes  in  opposition  to  these 
authorities.  Gray  v.  Lessington,  2  Bosw.  257;  Bartholomew  v.  Pin- 
nemore,  17  Barb.  428;   Crummey  v.  Mills,  40  Hun,  370;   Hang«a  v. 
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Hachmeister,  49  N.  Y.  Super.  Ct  34;  Manufacturing  Co.  t.  Jacobs,  2 
Misc.  Rep.  236,  21  N.  Y.  Supp.  1006.     In  the  cases  in  which  it  was 
held  that  the  infants  must  restore  or  make  good  all  they  had  receiTed 
under  the  contracts,  the  judgments  were  placed  upon  the  ground  that 
the  contracts  were  executed,  and  that  the  role  which  prevails  as  to 
executory  contracts  was  not  applicable  to  executed  contracts.     In 
the  case  last  cited  the  vendor  brought  replevin  against  the  infant  pur- 
chaser because  of  his  failure  to  pay  for  the  machine  purchased.     It 
was  held  that  the  action  was  not  founded  on  the  contract,  was  a 
tortious  one,  and  that  the  sums  paid  could  not,  for  that  reason,  and 
for  the  furUier  reason  that  the  contract  was  executed,  be  counter- 
claimed.     Such  were  the  reasons  given,  althou^  they  do  not  seem 
to  fit  the  facts,  and  they  are  far  from  satisfactory  or  Ic^cal.     In 
Cnimmey  v.  Mills,  supra,  the  plaintiff  did  not  part  with  his  own  prop- 
erty, but  with  the  property  of  his  mother.     After  the  plaintiff  became 
of  age,  he  repudiated  the  transaction,  and  brought  an  action  to  recover 
his  mother's  stock  put  up  as  collateral  to  his  contract,  which  stock  was 
never  owned  by  him;  and  it  was  held  that  he  could  not  recover  the 
value  of  his  moth^s  stock  put  up  as  a  margin.     It  was  not  asserted 
that  the  plaintiff  ever  had  title  to  the  shares,  or  that  his  mother  had 
ever  assigned  her  right  of  action  to  him.     On  this  ground  the  judg- 
ment flnnly  rests.     In  Hangen  v.  Hachmeister,  supra,  an  infant,  in  the 
course  of  his  business,  mortgaged  his  chattels.     The  infant  died,  and 
his  personal  representatives  sold  the  mortgaged  property  to  the  plain- 
tiff, who  had  notice  that  the  defendant  held  a  mortgage  thereon.     The 
infant  never  repudiated  the  chattel  mortgage;  neither  did  his  rept-e- 
sentative;  and  it  was  held  that  the  pui-chaser  from  the  representative 
could  not  repudiate  the  infant's  contract,  and  was  not  entitled  to  re- 
cover the  value  of  the  property  in  an  action  for  its  conversion  against 
the  mortgagee  in  possession.     In  Bartholomew  v.  Finnemore,  supra, 
an  infant  exchanged  a  promissory  note  for  |30,  a  bank  note  for  (5, 
and  a  wagon  for  a  horse.     The  infant  was  20  years  of  age,  was  in  busi- 
ness for  himself,  and  his  father  was  present  when  the  exchange  was 
made,  approved  of  it,  and  indorsed  the  note  which  was  given  in  ex- 
change.    The  infant  kept  the  horse  a  month,  returned  it,  and  de- 
manded the  property  which  he  had  given  in  exchange.     The  defend- 
ant refused  to  accept  the  horse  or  return  the  property.     'Hie  infant 
sought  to  recover  the  value  of  the  property  in  an  action  of  trover.    The 
case  was  tried  in  a  justice's  court,  where  a  verdict  and  judgment  were 
rendered  for  ttie  defendant,  but  the  judgment  was  reversed  by  a  county 
court.     On  the  plaintiff's  appeal  the  judgment  of  the  county  court  was 
reversed,  and  the  judgment  of  the  justice's  court  afiSrmed,  upon  two 
grounds:    (1)  That  the  contract  was  made  with  the  approval  of  the 
natural  guardian  of  the  infant,  his  father;  and  (2)  that,  the  contract 
having  been  completely  executed,  the  infant  could  not  recover  the  value 
of  the  articles  which  he  exchanged  without  restoring  the  horse  in  as 
good  condition  as  when  he  took  it.     It  was  shown  on  the  trial  that 
the  horse,  by  misuse,  was  greatly  depreciated  in  the  infant's  hands 
before  it  was  tendered  to  the  defendant.    None  of  these  cases  are  de- 
cisive of  the  case  at  bar.     In  Green  v.  Green,  69  N.  Y.  553,  an  infant 
conveyed  bis  real  estate,  received  the  consideration,  and  squandered  it. 
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Upon  arriving  at  age,  he  brought  an  action  of  trespass  against  the 
Tendee  for  Altering  on  the  land,  and  it  was  held  that  he  could  recover 
without  making  restitution,  as  it  appeared  that  he  had  squandered  the 
money,  and  therefore  it  was  impossible  for  him  to  return  it.  In  ^\llen 
V.  Lardner,  78  Hun,  603,  29  N.  Y.  Supp.  213,  an  infant,  who  owned  a 
boiiding  lot,  and  was  engaged  to  be  married,  contracted  for  the  erection 
of  a  dwelling  thereon  for  f887.  The  house  was  built,  and  it  was  con- 
ceded that  it  was  worth  the  contract  price,  and  suitable  for  the  home 
of  the  infant  and  his  wife,  who  occupied  it  for  some  time,  and  after- 
wards leased  it.  They  gave  a  bond  and.  mortgage  for  the  contract 
price,  which,  when  they  became  of  age,  they  repudiated,  on  the  ground 
that  they  were  infants  when  executed.  In  an  action  brought  (or  the 
foreclosure  of  the  mortgage  it  was  held  that  it  was  not  a  lien  upon  the 
property,  and  a  judgment  was  rendered  for  the  defendants.  In  Kane 
V.  Kane,  13  App.  Div.  544,  43  N.  Y.  Bnpp.  662,  an  infant  mortgaged  his 
lands,  and  received  and  squandered  the  money.  After  he  became  of 
age,  he  disafSrmed  the  mortgages,  and  it  was  held  that  they  were  not  a 
lien  on  the  infant's  lands,  and  that  the  restitution  of  the  consideration 
of  the  mortgages  was  not  a  necessary  condition  precedent  to  the  ef- 
fectual disafitrmance  of  them.  It  is  apparent  that  under  the  authori- 
ties the  vendor  in  the  case  at  bar  could  not  have  maintained  an  action 
against  the  infant  vendee  for  the  purchase  price  of  the  wheel,  or  for 
the  use  thereof,  or  for  damages  not  willfully  inflicted,  but  occasioned 
by  the  use  of  the  wheel.  It  is  difBcult  to  see,  as  was  said  in  McCarthy 
V.  Henderson,  supra,  that  the  vendor  is  any  more  entitled  to  recover  by 
way  of  counterclaim  on  such  a  cause  of  action  than  he  would  have  been 
had  he  brought  an  action.  Experience  has  shown  that  it  is  necessary 
to  enforce  these  rules  for  the  protection  of  infants  and  incompetents,  in 
order  to  protect  them  from  being  defrauded  of  their  estates;  and,  while 
they  work  occasional  injustice,  they  are  necessary  for  the  protection  of 
such  persons.  In  England,  by  a  recent  statute  ("Infants'  Belief  Act," 
37  &  38  Vict,  c  62),  it  is  enacted  that  contracts  entered  into  by  infants 
for  money  borrowed,  and  for  various  purchases,  are  void,  and  cannot  be 
validated  after  the  infant  has  arrived  at  full  age.  If  it  shall  be  held 
that  infants  or  incompetents  must  make  restitution  before  actions  can 
be  maintained  for  the  recovery  of  their  property,  their  estates  will  be 
exposed  to  depletion  by  unprincipled  persons.  A  vendor  who  sells  on 
the  installment  plan  a  bicycle  to  a  girl  17  years  of  age,  employed  as  a 
domestic,  should  be  content  to  stand  on  his  strict  le^  rights. 
The  judgment  should  be  reversed,  with  costs. 

GREEN,  J.,  concurs. 

HARDIN,  P.  J.  Inasmuch  as  I  made  the  decision  at  special  term 
ID  Green  v.  Green,  7  Hun,  492,  affirmed  69  N.  Y.  553,  and  concurred  in 
the  opinion  in  Petrie  v.  Williams,  08  Hun,  589,  23  N.  Y.  Supp.  237,  and 
prepared  the  opinion  in  Kane  v.  Kane,  13  App.  Div.  644,  43  N.  Y.  Supp. 
W2.  and  am  satisfied  with  the  logic  found  in  the  opinion  of  FOLLETT, 
J.,  and  respect  the  authorities  cited  by  him  in  that  opinion,  I  fully  con- 
cur in  his  opinion,  and  vote  to  reverse  the  judgments  below. 

49  N.y.S.-32 
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ADAMS,  J.  (dissenting).  In  the  view  which  I  take  of  th 
it  is  not  important  to  determine  whether  or  not  the  bicych 
the  plaintiff  purchased  of  the  defendant  is  to  be  regarded  at 
essary  article,  the  real  question  being  whether  the  former  ca 
herself  of  her  infancy  to  perpetrate  a  wrong  upon  the  latter 
doubtless  true  that  the  law  of  this  state  relating  to  contract 
by  infants  is  not  in  all  respects  in  harmony  with  that  of  other 
and  it  may  perhaps  be  asserted  with  entire  propriety  that 
cisions  of  the  courts  of  this  state  upon  the  subject  are  not 
feet  accord  with  themselyes,  but  nevertheless  there  is  one 
pie  especially  applicable  to  the  facts  of  this  case,  which 
ceived  very  general  recognition,  and  which,  as  stated  by  i 
nent  authority  as  Chancellor  Kent,  is  this:  "If  an  infai 
money  on  his  contract,  and  enjoys  the  benefit  of  it,  and  then 
it  when  he  comes  of  age,  he  cannot  recover  back  the  consid 
paid."  2  Kent,  Comm.  (5th  Ed.)  240.  See,  also,  Chit.  Coi 
Am.  Ed.)  149-579,  note  1.  This  language  is  quoted  with  a] 
by  Beardsley,  J.,  in  Medbury  v.  Watrous,  7  Hill,  110,  and  1 
that  "the  rule  is  otherwise  where  the  infant  has  not  deriv 
benefit  from  his  contract;  that  then  he  may  avoid  it,  and 
er  back  what  he  haa  paid."  The  same  rule  also  received 
nition  at  the  hands  of  so  able  a  jurist  as  Chief  Justice  Sa\ 
McCoy  V.  Huffman,  8  Cow.  84,  where  it  was  said  that  "al 
the  executory  contracts  of  an  infant  are  voidable  by  him, 
election,  yet  if  he  pays  money  on  a  contract  made  by  him, 
he  avoid  the  contract  on  arriving  at  mature  age,  he  cannot 
the  money  back.  And  so  it  was  expressly  adjudged  in  Ho 
Blogg,  8  Taunt.  508."  And  it  has  been  repeatedly  follow 
adopted  since.  Gray  v.  Lessington,  2  Bosw.  257;  Bartholo 
Finnemore,  17  Barb.  428;  Crummey  v.  Mills,  40  Hun,  370 
ufacturing  Co.  v.  Jacobs,  2  Misc.  Rep.  236,  21  N.  Y.  Supp.  10 
the  case  last  cited,  it  was  expressly  held  that,  where  an  in! 
tempts  to  rescind  a  contract  of  sale  by  returning  the  proper 
chased,  he  must  place  the  vendor  in  statu  quo,  and  that  he 
return  the  property  without  making  good  the  actual  damag 
The  cases  of  Gray  v.  Lessington  and  Bartholomew  v.  Fini 
supra,  likewise  declare  the  same  principle.  In  the  latter  o 
cases,  the  infant  had  purchased  a  horse,  and  paid  for  it  in  p 
which  was  delivered  to  the  vendor.  After  retaining  the  he 
a  month,  during  which  time,  by  reason  of  its  misuse  by  the 
its  value  was  greatly  lessened,  the  infant  tendered  the  hort 
to  the  vendor,  and  demanded  that  he  should  return  the  p 
which  had  been  delivered  in  payment  therefor;  and  it  was  he 
inasmuch  as  the  infant  had  enjoyed  the  use  of  the  horse,  j 
improper  usage,  had  reduced  its  value,  there  would  be  no 
in  permitting  him  to  avoid  his  contract,  and  reclaim  his  pi 
without  restoring  the  consideration  or  its  equivalent  It  ; 
however,  that  this  case  differs  from  the  one  at  bar,  in  that  t 
tract  there  sought  to  be  rescinded  was  executed.  I  can  see 
son  why  that  fact  should  require  the  application  of  any  d 


Digitized  by 


Google 


Sup.  Ct.)  RICE   V.  BUTLER.  4y'J 

rule,  nor  am  I  able  to  discover,  after  a  careful  reading  of  the  case, 
that  it  exerted  any  particular  influence  upon  the  mind  of  the  court 
But,  even  if  such  a  distinction  were  of  any  importance,  the  contract 
which  the  plaintiff  is  here  seeking  to  avoid  was  certainly  executed 
to  the  extent  of  the  payments  which  were  actually  made  thereon 
(Manufacturing  Co.  v.  Jacobs,  supra);  and,  this  being  so,  the  dis- 
tinction is  obviously  more  imaginary  than  real.  But,  however  this 
may  be,  the  facts  of  this  case  justly  require  the  application  of  the 
rule  as  stated  by  Chancellor  Kent.  The  plaintiff  purchased  the 
bicycle  of  the  defendant  upon  the  installment  plan,  without  disclos- 
ing the  fact  that  she  was  an  infant.  The  purchase  price  of  the 
wheel  was  t45,  of  which  sum  |15  was  paid  at  the  time  of  the  pur- 
chase, and  about  f  10  additional  was  thereafter  paid  in  installments. 
After  using  the  wheel  for  upward  of  three  months  during  the  sea- 
son of  1896,  the  plaintiff  became  tired  of  it,  and,  then  suddenly 
remembering  that  she  was  an  infant,  offered  to  return  it,  and  de- 
manded that  the  money  which  had  been  paid  upon  the  purchase 
price  should  be  restored  to  her.  It  is  undisputed  that  the  deteri- 
oration in  the  value  of  the  wheel  resulting  from  its  use  for  this  pe- 
riod of  time  was  about  ^0,  and  that  its  rental  value  during  the 
same  period  would  amount  to  about  the  same  sum;  and  without 
making  any  return  whatever  for  the  injury  done,  and  without  offer- 
ing to  pay  for  the  benefit  derived  from  the  use  of  the  wheel,  the 
plaintiff  seeks  to  avoid  her  obligations  by  resorting  to  the  defense 
of  infancy.  As  was  said  in  the  case  of  Bartholomew  v.  Finnemore, 
"there  would  be  no  equity"  in  permitting  the  plaintiff  in  these  cir- 
cumstances to  recover  back  the  moneys  paid  upon  her  purchase, 
without  "restoring  the  consideration  or  its  equivalent." 

The  learned  counsel  for  the  appellant  calls  attention  to  two  cases 
which  it  is  claimed  are  in  apparent  hostility  to  the  rule  which  has 
just  been  considered.  I  have  examined  with  some  degree  of  care 
both  of  these  cases  (one  of  them  having  been  decided  by  this  court), 
without  discovering  wherein  they  have  any  especial  application  to 
the  case  in  hand.  In  one  of  them  (Green  v.  Green,  69  N.  Y.  556)  the 
court  was  careful  to  state  that  it  was  not  designed  that  the  rule 
there  adopted  should  be  extended  beyond  the  peculiar  facts  of  that 
case;  while  in  the  other  (Kane  v.  Kane,  13  App.  Div.  544,  43  N. 
Y.  Snpp.  662)  the  facts,  in  one  respect  at  least,  were  essentially 
different  from  those  disclosed  by  the  record  in  the  case  under  con- 
sideration. An  infant  having  mortgaged  his  lands,  and  squandered 
the  money  obtained  upon  his  mortgages,  after  reaching  his  ma- 
jority dissafBrmed  his  contract;  and  we  held  that  the  mortgages 
were  not  liens  upon  the  infant's  lands,  and  that  a  restitution  of  the 
moneys  obtained  upon  the  security  thereof  was  not  a  condition  pre- 
cedent to  disaffirmance,  because — and  herein  lies  the  important  dis- 
tinction between  that  case  and  this — the  infant  had  spent  his  mon- 
ey, and  thereby  placed  it  beyond  his  power  to  make  such  restitution. 
Id  this  case,  however,  the  plaintiff  was  differently  situated,  for  the 
moneys  which  she  had  paid  upon  her  contract  were  where  they 
couid  be  applied  in  satisfaction  of  the  injury  done  to  the  property 
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which  she  had  assnmed  to  parchase,  and,  if  she  is  nnwilling  to  hare 
them  thns  applied,  the  law  should  make  such  application  for  her. 

I  am  clearly  of  the  opinion  that  the  judgment  appealed  from 
should  be  a£Brmed. 

WAUD,  J.,  concurs. 


(25  App.  Dlv.  362.) 

WISNER  T.  CONSOLIDATED  FBUIT-^AK  00. 

(Supreme  (3ourt,  Appellate  Division,  Fourth  D^artment     February  6,  1898.) 

L  PiiBADrao— AccousTiHO— Lkqai,  Caubk  of  Action. 

A  complaint  alleged  that  plaintiff  purchased  goods  at  various  times  from 
defendant;  that  from  time  to  time  he  paid  sums  of  money,  by  which 
he  overpaid  defendant  by  a  sum  which  he  seeks  to  recover.  Plaintiff  alsj 
demanded  an  accounting.  Held,  that  only  a.  legal  cause  of  action  was 
stated. 

i.  Same — Prater  vor  LBOAii  and  Equitablb  Rbubf— Dehurrer. 

Where  a  complaint  purports  to  set  out  an  equitable  cause  of  action,  but 
the  facts  alleged  show  only  a  legal  one,  and  plaintiff  has  demanded  a  money 
Judgment  as  wtil  as  equitable  relief,  the  complaint  is  not  demurrable,  on 
tbe  ground  that  it  does  not  state  facts  sufflcient  to  constitute  a  cause  of 
action. 

SL  Same— Issue— Border  of  Pkoof. 

A  complaint  alleged  that  plaintiff  purchased  goods  from  defendant; 
that  from  time  to  time  he  paid  defendant  sums  of  money,  by  which  be  over- 
paid defendant  by  a  sum  which  he  seeks  to  recover.  Held,  tliat  plaintiff 
must  prove  both  sides  of  the  account  in  order  to  establish  the  overpayment. 

Appeal  from  special  term. 

Action  by  Henry  C.  Wisner  against  the  Consolidated  Fruit-Jar  Com- 
pany.  From  a  judgment  overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Affirmed,  with  leave  to  withdraw  the  demurrer  and 
answer. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

(jeorge  B.  Lester,  for  appellant. 
William  A.  Sutherland,  for  respondent. 

FOLLETT,  J.  The  complaint  contains  but  one  count  Its  drafts- 
man evidently  entertained  the  idea  that  he  was  setting  forth  facts 
constituting  an  equitable  cause  of  action  for  an  accounting,  but  in  tliis 
he  was  in  error.  An  equitable  action  for  an  accounting  cannot  be 
maintained  by  a  vendee  of  goods,  who  has  paid  money  from  time  to 
time  on  the  account,  against  his  vendor,  to  ascertain  the  state  of  the  ac- 
count, and  the  fact  that  the  prices  for  all  or  some  of  the  goods  sold 
were  not  agreed  upon  does  not  change  the  rule.  The  facts  alleged 
show  that  for  several  years  before  this  action  was  begun  the  plaintiif 
purchased  goods  at  various  times  of  the  defendant,  for  which  the 
plaintiff  became  liable  to  pay  the  defendant  their  value  or  their  agreed 
price;  and  that  from  time  to  time  the  plaintiff  paid  the  defendant 
sums  of  money,  by  which,  as  the  phuntiff  alleges,  he  overpaid  the  de- 
fendant by  about  $5,000,  which  he  seeks  to  recover,  and  for  which  he 
demands  judgment.     This  is  simply  a  legal  cause  of  action.     It  is 
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troe  that  the  plaintiff,  in  addition  to  his  demand  for  a  money  judg- 
ment, also  demands  an  accounting,  but  this  does  not  make  the  action 
an  equitable  one.  In  case  a  plaintiff,  by  accident  or  design,  sets  forth 
a  legal  cause  of  action  in  his  complaint,  which  he  erroneously  sup- 
poses to  be  an  equitable  cause  of  action,  and  demands  a  money  judg- 
ment, a  demurrer  to  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufiBcient  to  constitute  a  cause  of  action  will  not  be  sustained. 
In  case  a  plaintiff  has  the  right  to  maintain  an  action  at  law  or  a  suit 
in  equity,  and  he  elects  to  bring  a  suit  in  equity,  demanding  only  equi- 
table relief,  but  fails  to  state  sufiQcient  facta  in  his  complaint  to  con- 
stitute an  equitable  cause  of  action,  and  the  defendant  demurs  on  the 
ground  "that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,"  the  demurrer  will  be  sustained,  though  the  facts 
alleged  arc  sufficient  to  constitute  a  legal  cause  of  action ;  and  so,  in 
case  he  elects  to  bring  an  action  at  law,  demanding  only  legal  relief, 
but  fails  to  state  sufficient  facts  in  his  complaint  to  constitute  a  legal 
cause  of  action,  and  the  defendant  demurs  on  the  ground  "that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  (^  ac- 
tion," the  demurrer  will  be  sustained,  though  the  facts  alleged  are  suf- 
ficient to  constitute  an  equitable  cause  of  action.  Edson  v.  Girvan, 
29  Hun,  422;  Swart  v.  Boughton,  35  Hun,  281;  Willis  v.  Fairchild, 
51  N.  y.  Super.  Ct.  405;  Fisher  v.  Insurance  Co.,  52  N.  Y.  Super.  Ct. 
179.  In  such  a  case  a  plaintiff  has  his  choice  of  remedies,  and,  hav- 
ing made  his  election,  he  must,  in  the  face  of  a  demurrer,  abide  by  his 
election.  The  case  at  bar  is  quite  different.  On  the  facts  set  forth 
in  the  complaint  the  plaintiff  has  no  equitable  cause  of  action,  but  has 
a  l^al  one,  and,  Iiaring  demanded  a  money  judgment  as  well  as  equi- 
table relief,  the  complaint  is  not  demurrable  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Plaster 
Co.  V.  Seabury,  43  Hun,  Gil;  Wetmore  v.  Porter,  92  N.  Y.  76.  The 
cases  of  which  Bockes  v.  Lansing,  74  N.  Y.  437;  Wheelock  v.  Lee,  Id. 
495;  Dalton  v.  Vanderveer,  8  Misc.  R^.  484,  29  N.  Y.  Supp.  342; 
Fitzsimons  v.  Drought,  16  App.  Div.  454,  45  N.  Y.  Supp.  44, — ^are 
types,  holding  that,  when  an  equitable  cause  of  action  is  set  out  in  the 
complaint,  the  defendant  answers,  the  cause  is  tried  as  an  equitable 
one,  and  the  evidence  fails  to  establish  an  equitable  cause  of  action, 
the  plaintiff  cannot  recover  on  the  ground  that  the  evidence  estab- 
lishes a  legal  cause  of  action,  are  not  in  point  An  equitable  cause 
of  action  is  not  set  out  in  the  complaint.  This  case  has  not  been  tried, 
and,  it  appearing  on  the  face  of  the  complaint  tliat  the  trial  of  the  ac- 
tion will  involve  the  examination  of  a  long  account,  it  will  neces- 
sarily be  tried  before  a  referee,  neither  party  being  entitled  to  a  trial 
by  jury.  Under  our  Code  of  Procedure,  an  equitable  action  for  an  ac- 
count is  not  snstainable  in  many  cases  in  which  such  an  action  was 
sustainable  nnder  the  practice  prevailing  before  1848.  In  an  action 
at  law  tlie  service  <X  a  bill  of  particulars  and  the  production  of  books 
and  papers  may  be  compelled,  the  adverse  party  may  be  examined  be- 
fore trial,  and  the  issues  are  nsually  tried  before  a  referee.  Marvin  ▼. 
Brooks,  94  N.  Y.  71,  80.  The  plJEuntiff  has  taken  upon  hhnself  the 
borden  of  showing  the  amount  and  value  of  the  goods  purchased  by 
him,  and  when  purchased,  and,  in  case  the  goods  were  sold  at  prices 
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agreed  upon,  the  prices  at  which  they  were  sold,  and  also  of  a 
the  sums  which  he  has  paid  on  account  of  such  goods  and  wh€ 
He  will  not  establish  a  cause  of  action  by  simply  showing  the  a 
which  he  has  paid,  because  his  cause  of  action  rests  on  the  th 
an  overpayment,  to  establish  which  he  most  necessarily  proi 
sides  of  the  account. 

The  interlocutory  judgment  overruling  the  demurrer  should 
firmed,  with  costs,  with  leave  to  the  defendant  to  withdraw 
murrer  and  answer  on  the  paj'ment  of  costs.     All  concur. 


(25  App.  Dlv.  SOO.) 

CITY  OF  ROCHESTER  v.  OOE  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    Febmary  ( 

Taxation— Exempt  Muhicipai.  Property. 

Under  Laws  1896,  c.  908,  S  3,  all  property  within  the  state  Is  tax 
less  exempt  by  law.  Section  4  provides  that  property  of  a  munici 
poratlon  held  for  public  use,  except  that  portion  of  such  property  no 
the  corporation,  is  exempt  from  taxation.  fleW,  that  real  propertj 
by  a  city,  outside  its  corporate  limits,  and  used  as  a  necessary  a4 
Its  waterworks  system,  was  subject  to  taxation. 

Submitted  controversy  by  the  city  of  Rochester  against  Lewis 
and  others,  as  assessors  of  the  town  of  Livonia,  to  determine  tl 
of  defendants  to  assess  waterworks  in  that  town  belonging  to  p 
Judgment  for  defendants. 

Submitted  controversy  under  section  12T9  of  the  Code  of  Civil  Pr 
"The  parties  to  a  question  In  difference"  have  agreed  upon  a  case  "co: 
a  statement  of  the  facts  upon  which  the  controversy  depends."  The 
accompanied  with  affidavits  to  the  effect  that  the  controversy  Is  ri 
that  the  submission  Is  made  In  good  faith,  for  the  purpose  of  determli 
rights  of  the  parties,  and  that  It  has  been  filed  and  recorded  In  the  c( 
Monroe,  and  the  submission  has  been  filed  in  the  office  of  the  clerk 
court,  and  therefore  the  "controversy  becomes  an  action."  Code,  i  12 
the  statement  it  appears  that  the  city  of  Rochester  is  a  domestic  cor 
organized  under  the  laws  of  the  state  of  New  York,  which  are  partlcu 
ferred  to  in  the  statement,  and  that  the  city  is  located  In  the  county  of 
and  contains  a  population  of  155,000  and  upwards.  Hemlock  Lake  Is 
of  water  situated  In  the  county  of  Livingston,  about  30  miles  from  the 
Rochester;  and  Canadlce  Lake  is  a  body  of  water  situated  la  the  cc 
Ontario,  about  80  miles  from  the  city  of  Rochester.  The  legislature,  by 
387  of  the  Laws  of  1872,  entitled  "An  act  to  supply  the  city  of  Roches 
pure  and  wholesome  water,"  and  several  other  statutes  relating  to  sucl 
authorized  the  city  of  Rochester  to  acquire  lands,  and  to  construct  a 
from  Hemlock  Lake  into  the  limits  of  the  city.  The  conduit  was  coi 
and  now  exists.  "It  begins  In  said  lake,  about  one  thousand  four  hund 
above  Its  outlet.  At  this  point,  and  for  nearly  ten  miles  northward,  s 
dult  Is  a  cylindrical  iron  pipe  of  three  feet  interior  diameter.  For  the 
der  of  the  distance  into  said  city  it  is  a  cylindrical  Iron  pipe  of  two  feet 
diameter.  And  It  Is  laI4  all  the  way  under  water  or  under  ground.  U] 
line  there  are  two  open  reservoirs,— one  about  nine  mile;  from  said  c 
one  within  the  city  limits,— supplied  with  the  water  of  said  conduit,  whi( 
voirs  have  a  capacity  of  about  one  hundred  million  gallons.  Within  tl 
of  said  city  it  has  caused  to  be  laid.  In  the  streets,  iron  pipes  or  mains 
In  interior  diameter  from  four  to  twenty-four  inches,  which  mains  are 
with  water  through  said  conduit  and  reservoirs  from  Hemlock  Lak 
conduit  was  constructed,  completed,  and  In  operation  on  or  before  the 
of  February,  1876.     Said  ci^  did  also  construct  during  the  period  fr< 
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to  1895  a  second  conduit  from  said  lake  to  said  reservoirs,  for  the  purpose  of 
procnrlng  an  additional  supply  of  water.  As  said  second  conduit  now  exists, 
it  begins  In  said  lake,  about  one  thousand  six  hundred  feet  above  the  outlet 
thereof,  and  Is  a  riveted  steel  pipe,  five  feet  In  diameter,  laid  upon  and  in  the 
bottom  of  said  lake  as  far  as  the  northeastepn  corner  thereof.  *  *  *  Said 
second  conduit  was  constructed,  completed,  and  In  operation  on  or  before  the 
1st  day  of  November,  1894.  The  city  of  Rochester  has  acquired,  by  acts  of 
the  legislature,  by  purchase,  and  by  condemnation  proceedings,  the  right  to 
use  the  waters  of  said  lakes."  The  legislature  passed  chapter  1018  of  the  Laws 
of  1893,  which  contains  an  act  which  is  entiUed  "An  act  to  provide  for  the 
sanitary  protection  of  the  sources  of  water  supply  of  the  city  of  Rochester  by 
the  acquisition  by  said  city  of  real  property  and  Interests  therein  necessary 
for  that  purpose,  and  by  the  abatement  and  removal  of  sources  of  pollution." 
In  pursuance  of  that  act  the  city  "has  acquired  lands,  rights,  and  easements  in 
land  around  Hemlock  Lake,  that  might  be  necessary  for  the  sanitary  protection 
of  the  sources  of  the  water  supply  of  such  city,  and  the  abatement  of  sources 
of  pollution  thereof.  Said  city  is  the  owner  [of  property  and  easements]  and 
In  possession  of  certain  property  situated  In  the  town  of  Livonia,  N.  Y,"  par- 
ticularly described  In  the  statement.  The  defendants  are  assessors  of  the  town 
of  Livonia,  and  between  May  1,  1897,  and  July  1,  1897,  they  proceeded  to 
ascertain  the  names  of  taxable  Inhabitants  and  taxable  property  In  said  town, 
and  completed  the  assessment  roll  of  said  tjown  on  or  before  July  26,  1897, 
and  published  the  notice  required  by  law  to  hear  allegations  of  all  parties  in- 
terested in  said  assessments;  and  a  copy  of  their  notice  is  set  out  in  the  case, 
and  also  a  copy  "of  the  assessment  against  the  above-described  property  owned 
by  aaid  city,  as  the  same  appeared  upon  the  said  assessment  roll  prior  to  and 
on  the  day  of  meeting  to  hear  said  allegations."  A  particular  enumeration  of 
the  different  parcels  and  ownership  is  set  out  In  the  statement  It  Is  then 
stated,  viz.:  "The  foregoing  real  property  was  acquired  by  said  city,  pursuant 
to  the  statutes  above  referred  to,  for  the  purposes  therein  and  hereinafter 
stated,  and  was  at  the  time  of  making  the  assessment  herein  mentioned,  and 
now  is,  owned  and  used  by  said  city  for  the  following  purposes:  Subdivisions 
eleven  to  eighteen,  Inclusive,  for  the  purpose  of  conveying  water  to  said  city, 
and  for  the  right  of  way  for  water  conduits,  and  the  preservation  and  main- 
tenance of  such  conduits."  The  statement  also  contains  enumeration  of  the 
various  uses  and  purposes  for  which  the  other  parcels  were  acquired  and  used. 
The  statement  contains  the  followlnp:  "The  water  thus  received  by  said  city 
from  Hemlock  Lake  Is  used  by  said  city  and  Its  inhabitants  for  general  domestic 
and  mnnlclpal  purposes,  and  the  extinguishment  of  fires.  The  water  Is  fur- 
nished to  the  city  and  its  Inhabitants  according  to  certain  rates  fixed  by  the 
executive  board  of  said  city,  which  each  conssmer  Is  required  to  pay  therefor. 
The  Income  from  the  waterworks  system  of  said  city  has  never  been  sufficient 
to  meet  the  Interest  on  the  bonds  Issued  for  Its  construction,  and  the  expense 
of  operation  and  maintenance  thereof,  and  there  Is  no  intention  on  the  part  of 
said  city  to  operate  said  system  for  a  profit."  At  the  time  and  place  mentioned 
In  the  notice  given  by  the  assessors  to  hear  allegations  of  all  persons  Interested 
in  said  assessments,  the  city  applied  to  the  said  assessors  "to  strike  said  assess- 
ment from  the  assessment  roll  on  the  ground  that  It  was  illegal,  and  made 
oral  arguments  and  statements  before  said  assessors,  and  offered  to  submit  to 
any  examination  that  said  assessors  desired  to  make,  and  filed  with  said  assess- 
ors affidavits  and  a  statement  under  oath  protesting  against  said  assessment, 
and  demanding  that  the  assessment  against  said  city's  property  be  stricken 
from  the  assessment  roll."  The  case  contains  a  copy  of  the  protest,  demand, 
and  affidavits  so  used.  "On  or  about  September  1,  1897,  said  assessors  com- 
pleted their  assessment  roll  for  said  town,  and  made  and  subscribed  thereto 
an  oath,  before  an  officer  duly  authorized  to  take  the  same,  according  to  the 
statute  of  the  state  of  New  York  in  such  case  made  and  provided,  and  did 
thereafter  deliver  said  assessment  roll,  properly  sworn  to,  on  September  1, 
1897,  to  George  J.  Gross,  the  town  clerk  of  said  town  of  Livonia,  and,  not- 
withstanding the  objections  of  said  city,  assessed  said  property  as  follows, 
which  Is  a  true  copy  of  said  assessment  as  the  same  appears  on  the  assessment 
roll  sworn  to  and  delivered  to  said  clerk  as  above  stated."  Then  follow  the 
names  of  the  owners,  under  the  bead  of  "Names  of  Owners  or  Possessors," 
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the  words  "Rochester  City,"  and  tben  an  enumeration  of  the  serenil  i 
and  the  number  of  acres  of  land,  and  the  value  of  the  real  estate  in  di 
amounting  to  $75,775.  On  September  1,  1807,  the  assessors  posted  a  i 
required  by  law,  of  the  completion  and  filing  of  the  said  roll  as  aforesaid, 
the  property  described  in  said  assessment  roll',  and  for  which  said  city 
sessed,  Is  within  the  town  of  Livonia,  and  none  of  it  within  the  corporat 
Its  of  said  city."  "The  question  submitted  in  this  case  Is  whether  the  pre 
described  In  the  assessment  roll,  or  any  part  thereof,  herein  particular 
forth,  is  assessable  for  the  purpose  of  taxation;  the  city  of  Rochester  cla 
that  no  part  thereof  is  thus  assessable;  the  defendants  claiming  that  all  of 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GK 
and  WARD,  JJ. 

A.  J.  Rodenbeck,  for  plaintifF. 
William  F.  Cogswell,  for  defendants. 

HARDIN,  P.  J,  Plaintiff  is  a  mni^cipal  corporation,  accordi 
the  definition  given  in  section  3  of  the  general  corporation  law  (2 
St.  [Dth  Ed.]  p.  974).  Under  the  general  system  of  tax  laws  ad 
in  1828,  and  the  amendments  thereof  prior  to  1896,  the  property  j 
apon  the  assessment  roll  by  the  defendants  was  exempt  from  taxi 
When  the  case  of  Caty  of  Rochester  v.  Town  of  Rush,  15  Hun,  239 
before  the  general  term,  Talcott,  P.  J.,  in  delivering  the  opinion  c 
court,  said: 

"We  think  the  property  was  not  subject  to  taxation,  and  that  the  assess 
the  town  of  Rush  had  no  authority  or  Jurisdiction  to  place  the  same  upc 
tax  roll  as  liable  to  taxation." 

The  doctrine  of  that  opinion  was  sastained  and  approved  wtae: 
case  reached  the  court  of  appeals,  as  appears  by  the  report  then 
80  N.  Y.  302;  and  it  was  there  held  that  the  lands  of  the  plaintif 
reservoir  and  appendages),  were  for  the  public  benefit,  and  held  foi 
lie  purposes,  and  "that,  in  the  absence  of  an  express  legislative  ( 
ration  authorizing  it,  it  was  not  subject  to  taxation,  and  that  a  ta 
posed  thereon  in  said  town  was  illegal  and  void."  The  Town  of 
Case  was  referred  to  in  People  v.  Forrest,  97  N.  Y.  101 ;  and,  in  s 
ing  of  the  property  sought  to  be  taxed  in  that  case,  Danforth,  J., 

"The  property  involved  belonged  to  the  city,— had  been  purchased,  und 
compulsion  of  a  legislative  act.  for  a  public  purpose  only,  and  was  so  rel 
by  It    It  was  therefore  thought  to  be  exempt  from  taxation." 

Following  that  case  was  People  v.  Board  of  Assessors,  111  N.  Y 
19  N.  E.  90,  which  was  a  case  relating  to  a  landing  place  at  the  f( 
Fulton  street,  in  Brooklyn,  which  had  been  assessed  by  the  autho 
in  the  city  of  BrookljTi.  The  title  to  the  landing  place  was  vest 
the  city  of  New  York,  and  had  been  for  a  period  of  upwards  a 
years;  and,  in  speaking  of  it,  Andrews,  J.,  said: 

"We  think  the  landing  place  was  not  taxable,  upon  the  prlndple  that 
erty  of  a  municipality,  acquired  and  held  for  govjermental  and  public 
and  used  for  public  purposes,  is  not  a  taxable  subject,  within  the  purvl 
the  tax  laws,  unless  specially  Included.  If  would  probably  be  competei 
the  legislature  to  make  the  landing  place  taxable  in  Brooklyn,  but  not  h 
done  so.  In  terms  or  by  necessary  implication,  the  power  to  tax  the  la 
cannot  be  spelled  out  from  general  words  subjecting  to  taxation  all  rea 
personal  property  within  the  state." 
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A  similar  doctrine  was  recognized  in  U.  S.  v.  Kailroad  Co.,  17  Wall. 
329. 

It  IB  contended  by  the  learned  counsel  tor  the  plaintiff  that  the  doc- 
trine of  the  cases  to  which  reference  has  been  made  still  applies  to  the 
property  which  the  defendants  have  assessed,  and  that,  therefore,  their 
affiessment  is  illegal.  On  the  contrary,  it  is  argued  by  the  learned 
counsel  in  behalf  of  the  defendants  that  a  contrary  rule  has  been  pre- 
scribed by  the  revision  and  enactment  of  the  tax  laws  in  1896  (Law* 
1896,  c.  908).  The  legislature  of  1889,  by  chapter  289,  provided  for  the 
revision  of  certain  general  statutes  of  the  state;  and  the  governor,  by 
that  statute,  was  authorized  to  appoint  three  competent  persons  as- 
commissioners  to  prepare  and  report  to  the  legislature  "bills  for  the- 
consolidation  and  revision  of  the  general  statutes  of  this  state  upon  the 
following  subjects:  •  •  •  Subd.  3.  Providing  for  the  collection 
and  assessment  of  taxes  and  the  exemption  of  property  from  taxation 
throughout  the  state."  Laws  1889,  p.  357,  c.  289.  In  chapter  660  of 
the  Laws  of  1892  the  legislature  provided  that  the  governor  should  ap- 
point two  counsel  "to  examine  the  laws  of  this  and  other  states  relating 
to  taxation,  and  to  report  to  the  next  legislature  before  the  first  day  of 
February,  the  result  of  their  investigations,  with  recommendations  as 
to  l^slation,  relating  to  assessment  and  taxation  in  this  state."  The 
commissioners  for  revision  accompanied  their  report  of  a  bill  which 
ultimately  resulted  in  the  statute  of  1896,  with  a  statement  that  "va- 
rious changes,  however,  have  been  necessary  to  eliminate  inconsisten- 
cies, and  to  rednce  the  subject  to  a  harmonious  and  syst^natic  whole"; 
and  they  stated  that  there  had  been  about  100  acts  supplemental  to- 
the  Revised  Statutes  of  1828. 

We  are  called  upon,  by  the  case  before  us,  to  give  constractioD  to- 
certain  provisions  found  in  chapter  908  of  the  Laws  of  1896  (Laws  1896, 
c.  908;  Gen.  Laws,  p.  795,  c.  24).  Section  3  of  that  act  provides  a» 
follows:  "All  real  property  within  this  state,  and  all  personal  property 
situated  or  owned  witliin  this  state,  is  taxable  unless  exempt  from  taxa- 
tion by  law."  The  language  used  is  broad  and  comprehensive,  and  pre- 
sumptively is  intended  to  reach  all  the  real  property  and  personal  prop- 
erty found  in  any  tax  district  of  the  state,  except  such  as  is  exempted 
from  taxation  by  statutory  law.  We  think  the  words  "unless  exempt 
from  taxation  by  law"  were  used  with  the  intention  of  limiting  the  ex- 
emptions to  such  as  should  be  enumerated  by  statutory  law,  Brinck- 
erhoff  V.  Bostwick,  99  N.  Y.  185,  1  N.  E.  663.  We  must  therefore  in- 
quire whether  there  is  anything  in  the  statute  under  consideration 
which  exempts  the  property  in  question  from  taxation.  In  section  4, 
provision  is  made  for  exempting  certain  properties  from  ttie  operation 
of  the  prece^g  section: 

"See.  4.  The  following  property  shall  be  exempt  from  taxation:  (1)  Property 
ot  the  United  States.  '2)  Property  of  this  state  other  than  Its  wild  or  forest 
lands  In  the  forest  preserve.  (3)  Property  of  a  municipal  corporation  of  the 
dtate  held  for  a  public  use,  except  the  portion  of  such  property  not  within  the- 
corporatioii.  *  *  *  (5>  All  property  exempt  by  law  from  execution,  other 
than  an  exempt  homestead." 

That  section  contains  other  enumerations  not  important  to  be  con- 
sidered here. 
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As  we  have  already  seen,  the  plaintiff  is  a  municipal  corporatioi 
as  such  owns  the  property  which  the  defendants  have  assessed,  ai 
property  is  held  by  the  plainttff  for  a  public  use,  and  confessed 
property  so  assessed  is  "uot  within  the  corporation."  It  all  lies  o 
of  the  territorial  limits  of  the  city.  Property  lying  within  the  terr 
limits  of  the  city,  held  for  a  public  use,  by  the  language  of  the  s 
was  clearly  and  distinctly  exempted  by  it  from  taxation.  In  the 
of  the  revisors  it  is  said,  "The  legislature  added  the  words,  'exce: 
portion  of  such  property  not  within  the  corporation.' "  The  re 
state  in  their  notes  that  the  subdivision,  as  reported  by  them 
intended  to  extend  to  and  include  all  the  property  of  a  municip: 
poration,  in  accordance  with  the  decisions  of  the  courts  that  such 
erty  is  not  taxable;  and  they  refer  to  the  case  of  City  of  Roches 
Town  of  Rush,  supra,  and  to  the  case  of  People  v.  Kelly,  76  N.  Y 
where  a  municipal  purpose  is  defined.  The  intention  of  the  re 
fleems  to  have  been  overruled  by  the  legislature,  or  limited  to  such 
erty  as  was  held  for  a  public  use  within  the  territorial  Umits  i 
municipal  corporation;  and  the  words,  "except  the  portion  of 
property  not  within  the  corporation,"  may  be  regarded  as  equival 
a  declaration  of  an  intention  on  the  part  of  the  legislature  that 
erty  owned  by  a  municipal  corporation,  not  within  its  territorial  1 
although  held  for  public  use,  should  be  subject  to  taxation.  It  li 
miliar  rule  oJf  construction  that  that  interpretation  which  gives  s 
cance  to  all  the  words  of  a  statute  or  an  instrument  should  be  pre 
to  one  which  will  leave  the  words  which  were  used  inoperative. 
pie  v.  McGloin,  91  N.  Y.  250;  People  v.  Matsell,  94  N.  Y.  179. 
sumably,  when  the  words  of  the  statute  as  they  first  came  from  th( 
missioners  were  under  consideration,  the  legislature  well  understo< 
rule  which  had  been  declared  by  the  court  of  appeals  in  City  of  R 
ter  V.  Town  of  Rush,  supra,  and  kindred  cases,  and  therefore  ini 
the  words  of  exemption  so  as  to  limit  the  same  to  property  held  n 
the  territorial  limits  of  a  municipality. 

It  is  contended  by  the  learned  counsel  for  the  plaintiff  that: 

"The  assessors  of  the  town  of  Livonia  Inferred  that,  because  the  stati 
pressly  exempted  only  the  property  of  the  city  within  Its  boundaries,  the  b 
of  It  waa  taxable.  This  Is  not  a  fair  inference  from  the  statute,  and  do 
fulfill  the  requirements  of  the  decision  that  property  of  a  municipal  corpc 
used  for  a  public  purpose  Is  not  taxable  unless  expressly  so  declared." 

We  cannot  assent  to  the  contention  made  by  the  learned  co 
On  the  contrary,  we  are  of  the  opinion  that  the  legislative  inten 
to  declare  all  property  liable  to  taxation,  except  such  as  was  exei 
by  the  terms  of  the  act ;  and  having  expressly  limited  the  exem 
in  the  terms  of  the  act,  to  property  held  for  public  use  by  mun 
corporations  when  the  property  was  within  its  territorial  lim: 
evinced  an  intention  to  declare  that  property  which  was  lying  o 
of  the  territorial  limits  unprotected  by  an  exemption  of  the  st 
Such  intent  of  the  legislature,  as  manifested  by  the  language  ue 
equivalent  to  "an  express  declaration"  that  property  lying  outs 
the  limits  of  a  municlpalitj'  should  be  subject  to  assessment.  ( 
•Cooley,  at  page  172  of  his  work  on  Taxation  (2d  Ed.),  says: 
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"Some  things  are  always  presumptively  exempted  from  the  operation  of 
general  tax  laws,  because  It  Is  reasonable  to  suppose  tbey  were  not  within  the 
intent  of  the  legislature  in  adopting  them." 

We  think  the  statute  before  us  expressly  indicates  the  intent  of  the 
legislature  to  include  all  property  belonging  to  a  municipality  not  held 
within  its  territorial  limits.     That  learned  author  says: 

"All  such  property  Is  taxable,  If  the  state  shall  see  fit  to  tax  It" 

In  the  case  in  hand,  we  think  the  legislature  has  enacted  that  prop- 
erty lying  outside  of  the  territorial  limits  of  a  municipality  shall  be  sub- 
ject to  be  assessed.     That  learned  author  also  says: 

"To  levy  a  tax  upon  It  would  render  necessary  new  taxes  to  meet  the  demand 
of  this  tax,  and  thus  the  public  would  be  taxing  Itself  in  order  to  raise  money 
to  pay  over  to  Itself;  and  no  one  would  be  benefited  but  the  officers  employed. 
whose  compensation  would  go  to  increase  the  useless  levy." 

That  language  is  very  appropriate  in  support  of  the  idea  that  prop- 
erty within  the  municipality  ^ould  not  be  taxed  when  it  was  held 
for  a  public  use.  However,  the  property  now  here  in  question  does 
not  lie  within  the  territorial  limits  of  the  city,  and  it  may  well  be 
suggested  that  to  withdraw  a  large  portion  of  the  property  of  another 
municipality  from  the  taxing  power  would  lead  to  irregularities  and  in- 
equalities which  the  legislature,  by  the  language  which  they  have  used, 
sought  to  obviate. 

The  learned  counsel  for  the  plaintiff  calls  our  attention  to  subdivision 
5  in  the  section  exempting  property  frran  taxation.  Hiat  subdivision 
is  as  follows:  "All  property  exempt  by  law  from  execution,  other 
than  an  exempt  homestead."  We  think  the  words  "all  property  exempt 
by  law  from  execution"  were  intended  to  protect  from  assessment  and 
taxation  such  property  as  the  legislature  by  statutory  law  had  ex- 
empted from  execution.  We  see  nothing  in  section  1397  of  the  Code 
of  Civil  Procedure  which  supports  the  contention  of  the  learned  coun- 
sel for  the  plaintiff;  nor  has  he  cited  us  to  any  statute,  nor  do  we 
know  of  any  statute,  which  in  terms  provides  for  exemption  from  exe- 
cution of  municipal  property  situated  like  that  assessed  by  the  defend- 
ants. 

No  question  is  made,  or  can  be  made,  in  respect  to  the  power  of  the 
legislature  over  the  property  in  question,  as  there  is  no  limitation  un- 
der such  power  which  should  prevent  it  from  declaring  such  property 
liable  to  taxation  in  the  locality  where  it  is  situated.  With  the  mo- 
tives of  the  legislature  in  providing  that  property  held  by  municipalities 
outside  of  their  territorial  limits  should  be  taxed,  we  have  no  concern; 
nor  with  the  wisdom  of  the  policy  of  the  law  in  prohibiting  the  with- 
drawal of  a  large  amount  of  rural  property  from  local  taxation,  when 
the  same  has  been  acquired  by  municipalities  situated  like  the  plaintiff. 

The  foregoing  views  lead  to  the  conclusion  that  the  defendants,  as 
assessors  of  the  town  of  Livonia,  did  not  exceed  their  jurisdiction,  and 
that  their  acts  in  making  the  assessment  mentioned  in  the  statement  of 
facts  were  legal,  and  the  assessment  made  by  them  should  be  sustained. 
Judgment  accordingly  is  ordered  for  the  defendants,  with  costs.  All 
eoaeem. 
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NEWTON  V.  NEWTON  et  aL 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department.    February  6,  : 

Appbal— Strj-FiciBNCT  of  Etidbkcb. 

The  findings  of  a  referee  upon  conflicting  evidence,  depending  upo: 
character  and  credibility  of  witnesses,  will  not  be  disturtted.   . 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  Newton  against  William  H.  Newton  and  ot 
From  a  judgment  dismissing  his  complaint  on  report  of  a  ref 
plaintiff  appeals.     AflQrmed. 

As  a  conclusion  of  law  the  referee  found:  "TTiat  the  claim  of  the  pla 
against  the  estate  of  Isaac  Newton,  deceased,  as  set  forth  in  the  com] 
herein,  and  whatever  claim  the  said  plaintiff  may  have  had  at  any 
against  the  real  property  described  herein,  has  been  fully  paid  and  8( 
with  the  note  given  by  the  defendant  AVIUlam  H.  Newton  for  that  pnrj 
Exceptions  were  filed  to  the  conclusions  of  fact  and  conclusions  of  law  s 
by  the  referee.  Charles  Newton  is  a  son  of  the  defendants  William  H, 
Esther  Newton,  and  a  grandson  of  Isaac  Newtou.  Isaac  Newton,  the  f 
of  William  H.  Newton,  died  in  the  town  of  Yorlishlre  In  October,  1875.  H 
him  surviving  his  wife,  Orla  Newton,  and  his  son,  the  defendant  WiUIn; 
Newton,  who  waa  his  only  heir  at  law.  His  will  was  probated,  and  Orla 
ton,  his  widow,  was  appointed  sole  executrix.  Isaac  Newton,  by  his 
bequeathed  to  his  son,  William  H.  Newton,  $1,000,  payable  two  years  aft< 
death;  to  the  defendant  George  Newton  the  sum  of  $1,000,  payable  to 
George  Newton  when  he  s"hould  arrive  at  the  age  of  21  years;  to  the  pla 
the  sum  of  $1,000,  payable  when  he  should  arrive  at  the  age  of  21  year 
Edith  Newton  the  sum  of  $200,  payable  when  she  should  arrive  at  the  a 
21  years;  to  Orla  Newton  the  use  during  her  life  of  all  the  rest,  residue 
remainder  of  his  estate,  both  real  and  personal,  after  the  payment  of 
legacies,  and  after  the  payment  of  the  funeral  expenses  and  debts  of  the 
Isaac  Newton.  The  principal  part  of  Isaac  Newton's  estate  consisted 
bond  and  mortgage  for  about  $5,000  upon  a  tract  of  land  in  the  town  of  " 
shire.  In  1880,  Orla  Newton  foreclosed  the  mortgage.  Some  contro 
arose  upon  the  tiial  as  to  the  effect  of  the  pleadings,  and  it  is  dttScult  to 
llgently  determine  that  controver.sy  by  reason  of  the  fact  that  the  answe 
the  defendants  admit  by  certain  folios  and  deny  by  certain  other  folios,  \ 
are  not  now  given  in  the  printed  case.  It  was  conceded  that  the  legacy  : 
to  George  Newton  liad  been  paid  and  satisfied,  and  that  there  now  rem 
due  Edith  Newton  on  account  of  her  legacy  the  sum  of  $7,500.  Whei 
foreclosure  took  place,  the  premises  covered  by  the  mortgage  were  bid  1 
William  H.  Newton,  and  he  and  his  wife  conveyed  to  Orla  Newton  the  prei 
on  March  15,  1880,  for  a  recited  consideration  expressed  of  $3,050,  which 
veyance  covers  the  premises  described  In  the  complaint,  together  witl 
Myers  lot.  On  the  30th  of  December,  1885.  Orla  Newton  conveyed  to  Wi 
H.  Newton  the  lands  of  which  Isaac  Newton  died  seised  for  an  expressed 
sideration  of  $800.  On  the  8th  of  January,  1889,  the  plalntifT  became  21  ; 
of  age,  and  on  that  day  the  legacy  aforesaid  became  due,  by  its  terms. 
Newton  made  several  payments  upon  the  legacy,  "aggregating  $200,"  ^ 
she  paid  "on  or  before  two  months  after  said  Charles  Newton  became  of 
The  referee  finds,  viz.:  "That  In  the  latter  part  of  June,  1891,  the  defei 
William  H.  Newton  gave  his  personal  note  of  one  thousand  dollars,  dated  a 
to  July  1,  1894,  which  note  included  about  $200  for  labor  performed  and 
hundred  balance  due  upon  the  legacy;  that  said  note  was  delivered  t( 
plaintiff  with  the  express  understanding  that  it  would  extinguish  any 
claims  for  legacy,  and  every  other  claim  for  labor,  and  that  the  note 
received  in  full  payment  of  said  legacy  and  labor;  that  since  the  makh 
said  note  divers  sums  have  been  paid  thereon  by  William  H.  Newton  indl 
ally,  reducing  the  sum  to  $831,  and  Interest  thereon  since  July  1,  1896; 
in  said  $s;?l  and  Interest  thereon  from  July  1,  1806.  are  Included  about 
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the  said  Wflllam  H.  Newton  Is  owing  to  the  plaintiff  for  labor."  The  referee 
also  finds,  viz.:  "That  In  the  month  ot  June,  1894,  and  after  the  giving  of  the 
note  of  ?1,000  by  William  H.  Newton  to  Charles  Newton,  the  sai'd  Charles 
Newton  prepared  a  deed  of  the  premises  described  In  the  plaintiff's  complaint 
from  William  H.  Newton  to  Esther  Newton,  which  deed  was  executed  with 
the  full  knowledfce  of  the  said  Charles  Newton,  and  at  his  suggestion,  subject 
to  a  mortgage  of  $900,  and  In  consideration  further  of  $600  then  given  and 
$400  allowed  for  the  use  of  her  property,  with  Interest,  malting  a  total  consid- 
eration of  $1,000  above  the  mortgage  of  $900  to  the  savings  bank.  This  con- 
veyance did  not  Include  the  Myers  lot.  That  at  the  time  said  note  was  given 
eald  William  H.  Newton  was  the  owner  of  about  $1,000  worth  of  personal 
property  and  the  real  estate  thereafter  deeded  to  Esther  Newton,  and  was 
owing  about  $250  besides  what  was  talcen  up  and  paid  from  a  portion  of  the 
$600,  part  consideration  of  said  deed.  That  said  William  H.  Newton's  finan- 
cial condition  was  known  to  Charles  Newton  at  that  time.  That  at  the  time 
said  deed  was  given  Charles  Newton  Informed  Esther  Newton  that  she  would 
get  a  good  title  to  said  premises,  subject  only  to  the  savings  bank  mortgage, 
unless  it  would  be  a  little  balance  due  Edith;  and,  relying  upon  such  repre- 
sentations, said  transfer  was  made  and  accepted."  This  action  was  com- 
menced on  the  13tb  day  of  November,  1896. 

Argued  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GKEEN, 
and  WARD,  JJ. 

I.  W.  Cole,  for  appellant 
Charles  Newton,  iu  pro.  per. 
Edwin  A.  Scott,  for  respondents. 

HABDIN,  P.  J.  The  conclusions  of  fact  stated  by  the  referee  are 
supported  by  the  evidence  given  at  the  hearing.  There  was  a  severe 
conflict  in  the  evidence  given  by  the  plaintiff  as  a  witness  and  the  tes- 
timony given  by  his  father,  William  H.,  and  his  mother,  Esther,  and 
his  brother,  George  Newton,  as  well  as  in  some  other  circumstances 
and  evidence  disclosed  in  the  case.  The  conclusions  of  fact  stated 
by  the  referee  are  in  accordance  with  the  weight  of  the  evidence  as  it 
appears  to  us  from  an  inspection  of  the  appeal  book.  The  rule  relat- 
ing to  review  of  evidence  that  is  conflicting  is  stated  in  Roof^a  v. 
Smith,  17  Hun,  1.38,  and  we  think  that  rule  is  eminently  applicable 
to  the  case  in  hand.  It  was  there  said  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court,  viz.: 

"We  understand  this  court  has  the  power  to  examine  the  evidence  and  the 
findings  of  fact  In  cases  tried  before  a  referee  or  the  courts;  that  It  has  the 
power,  and  It  Is  Its  duty,  to  Interfere  when  facts  have  been  found  wlliiout 
evidence  or  clearly  against  evidence.  But  we  do  not  understand  It  can  be 
called  on  In  doubtful  cases  upon  conflicting  evidence,  depending  upon  the  char- 
aotor  and  credibility  of  witnesses,  to  review  and  readjust  the  facts  upon  the 
evidence  as  It  shall  appe.-ir  to  it  on  paper." 

That  rule  has  been  sanctioned  and  followed  in  numerous  cases. 
Baird  v.  Mayor,  9G  N.  Y.  5(57;  Stanley  v.  Bank,  115  N.  Y.  122,  22  N. 
E.  29;  Devlin  v.  Bank,  125  N.  Y.  756,  26  N.  E.  744;  Teeter  v.  Teeter 
(Sup.)  20  N.  Y.  Supp.  259;  Sackett  v.  Thomas,  4  App.  Div.  448,  38  N. 
Y.  tsupp.  608;  Curry  v.  Wiborn,  12  App.  Div.  1,  42  N.  Y.  Supp.  178. 
The  referee  saw  the  son,  the  plaintiff,  his  father  and  mother  and 
brother,  and  the  other  witnesses,  who  were  called  to  speak  upon  the 
subject  of  the  settlement  made  with  his  father,  and  could  judge  quite 
as  well  as  the  members  of  this  court  can  from  reading  the  record  of 
their  evidence  as  to  the  credibility  of  the  respective  witnesses,  and 
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we  may  fairly  assume  that  the  report  of  the  referee  is  evidence  of  the 
belief  and  credit  which  he  gave  to  the  testimony  of  the  father,  the 
mother,  and  the  brother  of  the  plaintiff.  Although  a  very  protracted 
and  intelligent  discussion  of  the  conflicting  evidence  has  been  sub- 
mitted to  us  in  behalf  of  the  appellant,  the  plaintiff,  in  which  there 
is  not  only  insinuation,  but  direct  charge,  that  the  parents  have  com- 
mitted perjury  by  falsely  testifying  in  numerous  instances,  and  by  a 
careful  array  of  different  phases  of  the  evidence  with  a  view  of  show- 
ing the  improbability  of  the  testimony  delivered  by  the  father  and 
the  mother,  yet  we  are  satisfied  with  the  conclusion  stated  by  the 
referee  upon  the  whole  evidence,  and  that  he  was  warranted  in  finding 
that  the  plaintiff  had  accepted  the  note  of  the  defendant  William 
H-  Newton,  and  agreed  to  rely  thereon,  and  that  he  expressly  accepted 
the  same  in  settlement  of  the  sura  due  him  for  services,  as  well  as 
any  claim  he  had  upon  his  grandfather's  estate  for  the  legacy  men- 
tioned in  the  complaint.  The  testimony  also  supports  the  finding  of 
the  referee  to  the  effect  that,  subsequent  to  the  delivery  of  that  note, 
the  plaintiff  prepared  a  deed  of  certain  premises  to  be  made  by  his 
father  to  his  mother,  and  assured  his  mother,  at  the  time  she  received 
such  deed,  that  she  would  thus  acquire  a  clear  and  unclouded  title 
to  the  property,  freed  of  any  claim  by  reason  of  any  legacy  mentioned 
in  the  grandfather's  will. 

Several  rulings  were  made  during  the  procress  of  the  trial  to  which 
exceptions  were  taken.  We  have  given  attention  to  them,  and,  so 
far  as  the  rulings  relate  to  the  questions  of  fact  which  we  have  alreadv 
stated,  we  are  of  the  opinion  that  they  do  not  present  prejudicial 
error  requiring  us  to  interfere  with  the  conclusion  reached  by  the 
referee.  We  are  of  the  opinion  that  the  report  of  the  referee  should 
be  sustained. 

Judgment  aflSrmed,  with  costs.     All  concur. 


(25  App.  DlT.  365.) 

welijS  v.  new  tork  cent.  &  h.  r.  r.  go. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department.    February  5,  1898.) 

Carkier— Duty  to  Passenokr  at  Depot. 

One  baring  a  railway  ticket,  after  showing  it  to  the  gatemau,  who  told 
him  to  sit  down,  and  be  would  notify  him  when  his  train  arrived,  took  a 
seat  in  the  waiting  room.  While  there.  It  was  noticed  he  was  sick,  and  not 
In  his  right  mind,  and,  the  gateman  being  informed  thereof,  promised  to 
put  him  on  his  train,  but  forgot  to,  and  then  told  a  policeman  to  put  him 
out  of  the  depot,  which,  being  done,  he  wandered  on  the  track,  and  was 
killed.     Held,  the  company  was  liable  as  for  failure  of  duty  to  a  passenger. 

Action  by  Mary  B.  Wells,  as  administratrix  of  the  estate  of  George 
H.  Wells,  deceased,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  Heard  on  exceptions  to  an  order  of  the  trial 
term  dismissing  plaintiff's  complaint.    Exceptions  sustained. 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  QBEEN, 
and  WARD,  JJ. 

M.  Fillmore  Brown,  for  plaintiff. 
Albert  H.  Harris,  for  defendant. 
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FOLLETT,  J.  This  action  was  begun  March  5,  1897,  to  recover 
damages  for  the  death  of  the  plaintiff's  intestate,  her  husband,  caus- 
ed, it  is  alleged,  by  the  negligence  of  the  defendant.  It  was  brought 
to  trial  November  10,  1897,  at  a  trial  term  of  this  court,  which  dis- 
missed the  complaint  on  the  plaintiff's  opening,  with  costs.  The 
plaintiff  excepted  to  the  decision,  and  her  exception  was  ordered  to 
be  heard  by  this  court  in  the  first  instance.  The  following  facts  were 
stated  by  the  plaintiff's  counsel  in  his  opening,  and  many  of  them 
are  alleged  in  the  complaint.  George  H.  Wells,  the  intestate,  resided- 
at  Le  Roy,  N.  Y.,  and  on  the  4th  of  January,  1897,  purchased  a  ticket 
of  the  defendant  entitling  him  to  a  passage  on  its  trains  from  Le  Roy 
to  Rochester,  N.  Y.,  and  return.  He  reached  Rochester  at  about  2 
o'clock  in  the  afternoon  of  the  day  mentioned,  and,  after  transacting 
some  business  in  the  city,  returned  to  defendant's  passenger  station 
at  Rochester  at  about  4  o'clock  in  the  afternoon,  for  the  purpose  of 
taking  a  train  to  Le  Roy,  which  left  the  Rochester  station  at  5  o'clock 
and  20  minutes  in  the  afternoon.  He  took  a  seat  in  the  waiting 
room  for  passengers,  having  his  ticket  entitling  him  to  ride  from 
Rochester  to  Le  Roy  in  his  possession.  Before  the  5:20  p.  m.  train 
came  the  intestate  showed  the  gateman  his  ticket,  and  stated  where 
he  wished  to  go,  and  the  gateman  told  him  to  sit  down,  and  when 
his  train  arrived  he  would  notify  him.  While  sitting  in  the  waiting 
room  it  was  seen  by  the  persons  in  charge  of  the  station,  .and  by  two 
of  his  friends,  that  he  was  so  ill  that  he  did  not  recognize  his  ac- 
quaintances, and  it  was  apparent  that  he  was  not  in  his  right  mind. 
It  was  said  on  the  argument  that  he  was  occasionally  subject  to  fits 
of  epilepsy,  and  was  afflicted  with  one  at  that  time.  Passengers  at 
this  station  are  admitted  to  the  train  shed  through  a  gate  in  charge  of 
a  gateman,  who  was  informed  who  the  intestate  was,  where  he  lived, 
and  the  train  he  desired  to  go  out  upon,  and  also  that  he  was  not  in 
a  condition  to  care  for  himself,  and  the  gateman  was  asked  to  sec 
that  he  was  put  upon  the  proper  train.  The  train  came  and  depart- 
ed, but  Mr.  Wells  was  not  notified  by  the  gateman  of  its  arrival,  and 
when  the  gateman  saw  that  he  was  left  he  told  a  policeman  who  was 
at  the  station  "that  he  had  forgotten  about  Mr.  Wells,  and  that  evi- 
dently he  was  not  in  a  condition  of  mind  to  go  on  any  train;  and 
told  him  [the  policeman]  to  put  him  out  of  the  depot,  and  the  police- 
man took  Mr.  Wells,  and  led  him  to  the  door  at  the  western  en- 
trance." After  Mr.  Wells  was  taken  from  the  station  by  the  police- 
man he  wandered  around,  and  afterwards  was  seen  on  the  tracks  of 
the  defendant's  road  near  the  train  shed,  and  about  6  o'clock  in  the 
afternoon  he  was  run  over  and  killed  by  defendant's  east-bound  pas- 
senger train. 

If  the  foregoing  facts,  which  were  stated  in  the  opening,  are  estab- 
lished on  the  trial,  and  in  no  wise  explained,  they  are  sufficient  to 
constitute  a  cause  of  action.  The  relation  of  carrier  and  passenger 
existed  between  Mr.  Wells  and  the  defendant.  Gordon  v.  Railroad 
Co.,  40  Barb.  546;  Weston  v.  Railroad  Co.,  42  N.  Y.  Super.  Ct.  1.56, 
affirmed  73  N.  Y.  595;  Grimes  v.  Pennsvlvania  Co.,  3G  Fed.  72;  War- 
ren V.  Railroad  Co.,  8  Allen,  227;  Wood,  Ry.  Law,  §  298;  3  Elliott, 
R.  B.  p.  2460;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  488  et  seq. 
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Mr.  Wells  being  a  pasBenger,  the  defendant  owed  him  an  active 
duty,  and  was  bound  to  exercise  due  diligence  to  care  for  his  safety. 
A  greater  duty  is  imposed  upon  a  carrier  of  passengers  to  look  out  for 
those  incapable  of  caring  for  themselves,  by  reason  of  extreme  age. 
youth,  or  illness,  than  for  passengers  competent  to  care  for  them- 
selv«s.  Whether  the  condition  of  Mr.  Wells  was  such  that  the  de- 
fendant might  have  refused  to  receive  him  as  a  passenger  is  not 
involved  in  this  case,  for  it  did  receive  him  with  knowledge  of  his  con- 
dition, and  the  question  is  whether  it  exercised  due  diligence  in  car- 
ing for  him.  In  case  he  was  found,  after  he  became  a  passenger,  to 
be  too  ill  to  travel  with  safety,  it  was  the  duty  of  the  defendant  not 
to  undertake  to  carry  him,  but  to  put  him  in  a  place  of  safety,  or 
in  the  custody  of  some  oflBcer  of  the  law  authorized  to  take  charge 
of  such  persons.  This  the  defendant  did  not  do.  It  did  not  in- 
form the  policeman  of  the  intestate's  illness  and  temporary  loss  of 
mental  power,  and  place  him  in  his  charge,  but  it  simply  directed 
the  policeman  to  put  him  out  of  the  station.  This,  under  the  facts 
stated  in  the  opening,  the  defendant  had  no  right  to  do,  and  the 
•<>onrt  erred  in  directing  that  the  complaint  be  dismissed. 

The  plaintifiTs  exception  should  be  sustained,  and  a  new  trial 
granted,  with  costs  to  abide  the  event.    All  concur. 


WOOLWORTH  y.  PHCENIX  MUT.  LIFB  INS.  CO.  OP  HARTFORD,  CX)KN. 

(Supreme  Court,  Appellate  DMsion,  Fourth  Department     February,  189&) 

INTBKPI.EADER. 

To  warrant  an  order  of  Interpleader  under  Code  Civ.  Proc.  I  820,  In  action 
by  executor  on  life  policy.  It  is  enough  that  the  papers  used  on  the  motion 
place  in  doubt  the  right  of  plaintiff,  rather  than  of  testator's  children,  to 
recover. 

Appeal  from  special  term,  Jefferson  county. 

Action  by  Seymour  A,  Woolworth,  as  executor  of  the  will  of 
Emily  O.  Sage,  deceased,  against  the  Phoenix  Mutual  Life  Insur- 
ance Company  of  Hartford,  Conn.  From  an  order  that  the  children 
of  deceased  should  interplead,  plaintiff  appeals.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Rogers  &  Atwell,  for  appellant. 
John  N.  Carlisle,  for  respondent. 
£.  R.  Brown,  for  guardian  Loomis. 

HARDIN,  P.  J.  The  papers  used  at  the  special  term  disclose  a 
state  of  facts  or  circumstances  which  place  in  doubt  the  right  of 
the  plaintiff  to  recover  upon  the  policy  mentioned  in  the  complaint, 
and  they  tend  to  show  that  the  children  of  the  assured  have  some 
interest  in  the  policy.  Without  passing  upon  that  question,  we  are 
of  the  opinion  that  there  was  sufficient  doubt  shown  to  warrant  the 
order  for  interpleading.  Code  Civ.  Proc.  §  820;  Dorn  v.  Fox,  61 
N.  Y.  264;  Railroad  Co.  v.  Arthur,  90  N.  Y.  234;  Stevenson  v.  In- 
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snrance  Co.,  10  App.  Div.  235,  41  N.  Y.  Supp,  964;  Bank  v.  Yandes, 
44  Han,  55;  Roberts  v.  Van  Home  (Sup.;  Oct.  8,  1897)  47  N.  Y. 
Supp.  448.  The  order  should  be  afiSrmed,  with  $10  costs  and  dis- 
burse ments.  Order  affirmed,  with  |10  costs  and  disbursements.  All 
concur. 


(::•".  App.  DlT.  309.) 

COMBY  T.  NEW  YORK  CENT.  &  H.  B.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    February  6,  1898.) 

Railroads — Iitjurtes  to  Persos'  at  Crosstwo — Cohtribdtory  Neoligencb. 
Plaintiff,  with  a  companion,  after  passing  a  gate  house  situated  17  feet 
from  certain  railroad  tracks,  had  an  uninterrupted  view  westwardly  along 
the  tracks  for  4(i6  feet.  As  plaintiff  was  nearing  the  crossing,  a  freight 
train  wns  approaching  from  the  east,  and  she  waited  for  It  to  pass;  and, 
as  soon  as  It  uncovered  the  track,  she  started  to  cross,  and  was  struck  by  a 
passenger  train  coming  from  the  west.  Both  she  and  her  companion  testi- 
fied that  they  had  no  particular  recollection  of  looking  up  and  down  the 
tracks  that  evening,  but  knew  that  they  did  so,  because  they  frequently 
crossed  the  tracks  at  that  place,  and  always  looked  to  see  If  any  train  was 
coming.    fleW,  that  plaintiff  was  guilty  of  contributory  negligence. 

Appeal  from  trial  term,  Wayne  county. 

Action  by  Mary  Jane  Comby  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  Judgment  of  nonsuit.  From  an 
order  denying  a  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Action  to  recover  for  Injuries  alleged  to  have  been  sustained  at  the  highway 
crossing  of  the  defendant's  road  at  Savannah,  N.  Y.,  on  May  15,  1895,  at  about 
7:45  p.  m.  At  the  close  of  the  plaintiff's  evidence  the  defendant  moved  for  a 
ooDKuIt  on  two  grounds:  "(1)  That  she  has  failed  to  show  negligence  on  the 
part  of  the  defendant;  (2)  that  she  has  failed  to  show  that  she  herself  was 
free  from  negligence  contributing  to  this  accident."  The  plaintiff  asked  to 
hfiTe  both  questions  submitted  to  the  Jury.  Her  requests  were  denied,  and 
an  exception  taken,  and  the  motion  for  a  nonsuit  waa. granted. 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

E.  W.  Hamm,  for  appellant. 
Albert  H.  Harris,  for  respondent. 

HARDIN,  P.  J.  Plaintiff,  on  the  evening  of  May  15,  1895,  left 
fier  residence,  which  is  situated  on  the  west  side  of  Main  street,  in 
the  Tillage  of  Savannah,  and  started  northerly,  along  Main  street, 
in  company  with  Mrs.  Sedore,  intending  to  reach  the  Methodist 
church,  and  attend  a  prayer  meeting.  As  they  passed  up  Main 
street,  towards  the  tracks  of  the  defendant,  they  came  to  a  gate 
house  or  flagman's  shanty  which  was  situated  about  17  feet  south 
of  track  No.  1,  being  the  passenger  track  used  by  trains  passing 
eastwardly.  .  The  gate  house  entirely  shuts  off  the  west  view  of 
track  No.  1,  "and  this  continues  until  you  pass  by  the  building,  and 
the  building  is  5  feet  10  inches  wide.  Immediately  after  leaving 
the  gate  house  going  north  you  begin  to  see  the  tracks.  The  gate 
is  3  feet  6  inches  north  of  the  gate  house.  At  a  point  on  the  side- 
walk just  half  way  between  the  gate  house  and  the  gate  itself 
•  *  *  you  can  see  the  clear  southerly  track  or  passenger  track 
49N.Y.S.-S3 
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•  •  *  up  ior  a  distance  of  466  feet  without  any  obatruction  what- 
ever. You  can  see  a  point  20  feet  west  of  the  north  mail-catch 
post."  As  the  plaintiff  was  nearing  the  crossing  a  freight  train 
was  approaching  the  crossing  from  the  east,  and  she  waited  for  it 
to  pass,  and  as  soon  as  it  uncovered  the  track  she  started  northward, 
and  was  struck  by  an  east-bound  passenger  train,  coming  at  the 
rate  of  from  40  to  45  miles  an  hour.     She  testifies,  viz.: 

"When  we  stopped  we  were  a  few  steps  north  of  the  flag  house.  Mrs.  Se- 
dore  was  with  me.  When  the  train  struck  me  I  was  hetween  the  sidewalk 
and  the  track,  or  gate  house  and  track.  The  gate  there,— we  call  It  the  gate— 
The  gates  were  up.  I  had  not  stepped  over  on  the  track  yet.  The  train 
came  along,  and  hit  me  there,— something  about  the  engine  or  tender.  Of 
course,  I  can't  tell  what  hit,  and  next  I  was  on  the  ground,  of  course,  going 
with  It." 

Her  hand  was  bruised  and  she  was  otherwise  injured.  At  the 
time  of  the  accident  the  plaintiff  was  familiar  with  the  crossing. 
She  had  lived  just  south  of  the  crossing  some  30  years,  and  all  her 
communications  with  the  village,  including  attendance  upon  church, 
were  had  by  passing  over  this  crossing.  The  accident  occurred  about 
7:45  p.  m.,  and  the  witnesses  say  the  evening  was  "cloudy,  misty, 
dusky." 

In  the  plaintiff's  direct  examination  she  stated  that  she  looked 
and  listened  while  passing  from  the  shanty  towards  the  track.  In 
the  course  of  her  cross-examination  the  following  occurred: 

"Q.  I  ask  you  if  you  say  you  looked  on  that  occasion  because  yon  always 
looked.  A.  I  don't  know  but  that  was  it.  Q.  Wliat  I  am  after  is  whether 
you  have  any  present'  distinct  recoiiectlon  of  what  you  did  on  that  occasion, 
or  whether  you  simply  say  you  looked  then  because  you  always  look  when 
yon  are  near  a  crossing.  A.  We  alwa.vs  look  for  a  train  when  we  are  near 
a  crossing,  to  go  over  It.  Q.  That  Is  the  reason  you  say  you  looked  on  that 
occasion,  is  it?  A.  I  say  I  think  It  !s.  Q.  And  that  is  the  only  reason.  Is  it? 
A.  No;  looking  for  a  train,  of  course.  Q.  Is  that  the  only  reason?  A.  There 
Isn't  any  reason,  only  we  looked  to  see  if  there  was  a  train  coming.  If  tbe 
road  was  clear.  Q.  Is  there  any  reason  that  you  say  that,  other  than  because 
you  always  looked?  A.  I  don't  know;  I  always  looked,  of  course.  Q.  I» 
that  the  reason  you  say  you  looked  on  that  occasion?  A.  Most  assuredly;  it 
must  have  been.  Q.  You  must  have  looked  because  yon  always  look?  A. 
Because  we  wouldn't  want  to  go  and  get  run  over,  would  we?  Q.  There  is 
nothing  more  to  It  than  that?  A.  Not  that  I  know  of.  Q.  Ton  alway»  look 
when  you  are  near  a  railroad  crossing?  A.  Yes,  sir.  Q.  So  yon  think  yon 
must  have  looked  on  tliat  occasion  because  you  always  looked?  A.  I  mast: 
I  know  I  looked.  Certainly,  I  know  I  looked.  Q.  Because  you  always  looked? 
A.  I  don't  know  what  answer  else  I  can  give  you.  I  have  no  recollection 
of  what  I  did  on  this  niprht,  more  than  on  any  other  particular  night.  I  stood 
there  south  of  the  crossing  while  the  train  was  going  by.  I  always  look  for 
a  train,  and  that  leads  me  to  say  I  looked  for  a  coming  train  on  this  occasion. 
There  is  nothing  else  that  makes  me  say  so.  Q.  Then,  after  you  had  left 
that  place  south  of  the  flagman's  house,  and  gone  to  the  north  of  it,  what  did 
you  do?  A.  We  looked  again.  Q.  Did  yon  stop?  A.  We  were  going  slow. 
We  didn't  stop,— stand  still.  We  were  just  taking  steps  along.  We  didn't 
stop,- stand  still.  We  did  not  st»p  from  the  time  we  were  standing  soutti  of 
the  flagman's  shanty  until  we  were  struck.  We  were  going  leisurely  along: 
Just  an  ordinary  walk." 

In  describing  the  manner  of  the  collision  the  witness  said: 

"I  Imew  when  It  struck  me,  and  I  was  going  with  the  train.  I  didn't  know 
what  it  was  that  struck  me.  Q.  Do  you  know,  as  a  matter  of  fact,  yon 
walked  right  into  the  side  of  the  tender  of  the  locomotive?    A.  I  think   the 
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matter  of  fact  is  the  tender  walked  into  us.  I  was  not  atruck  by  the  front 
of  the  locomotlTe.  I  was  not  on  the  track.  Something  along  the  side  of  the 
tender  or  cars  hit  my  left  arm,  and  tore  my  clothes  all  oft  of  me.  Mrs.  Sedore, 
who  Is  here,  says  she  pulled  me  out  from  under  the  wheels.  I  did  not  see 
that  train  or  hear  it  at  all.  I  did  not  know  there  was  any  such  train  com- 
ing. The  first  thing  I  knew  was  I  was  rolling  across  the  street,  with  the 
train  across  the  road.  I  Just  saw  the  locomotive  when  it  passed,  and  It  was 
something  beyond  that  that  hit  me;  must  be  on  the  tender,  between  the  tender 
and  the  locomotive.  I  don't  know  what  atruck  me;  something  that  stuck 
out.  I  saw  the  front  of  the  engine  go  by  Just  like  a  flash.  It  must  have 
been  something  between  It  that  hit  me,— got  my  clothes  all  grease;  so  it  must 
have  been  something  about  the  engine  or  tender.  It  wasn't  but  a  few  steps 
that  I  took  after  I  looked  west  before  I  was  struck.  It  couldn't  have  taken 
me  more  than  five  or  ten  seconds  to  get  where  we  were.  I  can't  tell  how 
many  steps  I  took.  I  did  not  look  west  more  than  once  after  I  left  that 
shanty.  I  looked  up  to  the  west,  and  then  I  turned  Immediately,  and  looked 
towards  the  east.     I  looked  to  the  west,  and  then  to  the  east" 

Mrs.  Sedore,  who  was  with  the  plaintiff,  testified,  viz.: 

"After  we  started  up  we  went  l>etween  the  gate  house  and  the  track,  and 
I  kind  of  halted,  and  looked  up  west,  and  listened  to  see  If  we  could  see  or 
hear  anything  coming— any  other  train— before  we  started  for  the  track.  Q. 
Did  you  do  anything  more?  A.  Not  until  after  we  started  on.  Q.  Before 
looking  east?  A.  We  looked  up  east.  I  looked  west  first,  and  heard  noth- 
ing, and  cast  my  eye  east  before  we  started  on.  Q.  Then  did  you  start  up 
again?  A.  Start  up  again,  and,  just  as  we  got  between  the  flag  house,  the 
gate  house,  and  the  track,  kind  of  baited  and  kind  of  listened,  and  I  looked 
west  again  to  see,  because  I  always  do,— looked  west,  and  then  east,- before 
we  started  on.  *  *  •  As  we  started  on.  Just  after  we  started  up,  this 
train  came  from  the  west,- this  passenger  train.  I  did  not  see  it,  or  hear 
It,  nntil  It  Just  went  right  by  us.  At  that  time  I  could  not  say  Just  exactly 
how  many  steps  we  had  taken  from  the  time  we  stopped  and  looked.  We  had 
not  taken  but  a  few.  *  *  *  The  train  or  something  hit  us,  and  knocked 
us  both  down,  and  as  I  laid  there  I  saw  the  wheels  go  along,  and  It  seemed 
as  though  it  came  up  so  still,  and  I  kind  of  gathered  myself.  I  know  I  fell, 
and  hit  me,— something  did,  I  could  not  say  what  it  was,— and  knocked  me 
down,  and  as  I'  gathered  myself  up  I  looked  to  see  where  she  was,  and  she 
was  going  this  fashion." 

This  witness  farther  says: 

"We  looked  west.  We  were  between  the  flagman's  shanty,— we  call  It  the 
'gate  house,'- Just  coming  between  there  and  the  track,  when  we  looked  west 
I  cannot  tell  any  nearer  than  that  We  were  closer  to  the  track  than  we 
were  back  to  the  flagman's  house.  When  we  looke^  or  halted  for  breath,  we 
were  between  the  shanty  and  the  track.  I  think  we  were  nearest  the  flag- 
man's house;  I  can't  tell  exactly,  but  between  the  track  and  the  flagman'a 
That  is  as  near  as  I  can  get  to  it" 

This  witness  states  that  there  was  no  noise  there, — ^nothing  to  dis- 
tract their  attention.    She  was  then  asked: 

"Q.  The  flrst  thing  you  knew  you  walked  right  into  the  side  of  this  locomo- 
tive? A.  That  came  right  Into  us.  Q.  If  you  had  not  been  there.  It  would 
not  have  struck  you?  A.  Certainly  not.  We  would  not  have  walked  right 
Into  It  I  don't  think.  Mrs.  Comby  was  on  ray  right  She  had  taken  one 
step,  one  foot  further  ahead  than  I.  That  is  why  It  caught  hold  of  her, 
and  knocked  us  both  down.  She  did  not  have  hold  of  me;  she  did  not  have 
my  arm." 

This  witness  also  testified,  viz.: 

"I  always  look  and  listen  before  I  come  over  the  tracks.  I  never  fail  to. 
Tbere  was  no  more  reason  why  I  should  do  It  on  that  night  than  any  other 
night  that  I  know  of.  I  am  speaking  from  my  general  recollection.  Q.  When 
yon  say  that  you  always  look  and  listen,  and  therefore  you  must  have  hx>ked 
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and  must  hare  listened  that  night—  A.  Certainly  I  did.  Q.  That  Is  the  pro- 
cess of  reasoning  you  go  through.  Yon  don't  single  out  this  night  any  more 
than  any  other  particular  night  to  testify  to  It?  A.  I  don't  know  as  I  do. 
I  look  every  time  we  go  by;  always  lllce  to  know  whether  there  was  a  train 
coming  or  going.  Q.  You  have  got  no  different  or  other  recollection  about 
this  night  than  any  other  night  when  you  crossed  those  ti-acks?  A.  None 
particularly,  as  I  know  of.  I  never  saw  this  train  at  all,  nor  heard  it,  until  it 
whimed  right  by." 

Considering  that  the  view  between  the  shanty  and  the  track,  a 
distance  of  some  17  feet,  was  unobstructed  westwardly  for  466  feet, 
in  connection  with  the  testimony  given  by  the  plaintiff  and  by  her 
companion,  we  are  of  the  opinion  that  the  trial  judge  was  warranted 
in  holding,  as  matter  of  law,  that  the  evidence  did  not  establish 
that  the  plaintifif  was  free  from  contributory  negligence  at  the  time 
she  received  the  injuries  complained  of.  ITie  plaintiff  failed  to  ex- 
ercise the  care  which  a  prudent  person  should  have  exercised  under 
the  circumstances  surrounding  her  at  the  time  she  approached  the 
highway  crossing  of  the  defendant  Smith  v.  Eailroad  Co.  (Sup.) 
17  N.  Y.  Supp.  400,  affirmed  Id.,  137  N.  Y.  562,  33  N.  E.  338;  Lan- 
drigan  v.  Railroad  Co.,  23  App.  Div.  43,  48  N.  Y.  Supp.  454. 

The  facts  disclosed  by  the  evidence  in  this  case  differ  from  the 
facts  disclosed  in  Seeley  v.  Eailroad  Co.,  8  App.  Div.  403,  40  N.  Y. 
Supp.  866.  That  case  was  said  to  be  upon  the  border  line  "which 
separates  questions  of  fact  from  questions  of  law";  and  it  was 
rested  largely  upon  the  ground  that  the  party  injured  and  her 
companion  "looked  in  each  direction  before  going  upon  the  track 
upon  which  the  accident  happened."  Appellant  calls  our  attention 
to  Greany  v.  Railroad  Co.,  101  N.  Y.  419,  5  N.  E.  425.  While  it 
was  said  in  that  case  that  the  plaintiff  is  not  bound  to  see,  it  wa< 
also  said  that  he  "is  bound  to  make  all  reasonable  efforts  to  see  that 
a  careful,  prudent  man  would  make  in  like  circumstances."  The 
evidence  before  us  does  not  indicate  that  the  plaintiff  used  that  care 
and  caution  which,  under  the  circumstances,  she  ought  to  h.ave 
used  to  avoid  being  injured  by  the  approaching  train  from  the  \rest. 
Our  attention  is  invited  to  the  case  of  Miller  v.  Railroad  Co..  j'i 
Hun,  164,  31  N.  Y.  Supp.  317,  affirmed  Id.,  146  N.  Y.  367,  41  N.  E. 
90.  In  that  case  it  was  said:  "Here  there  is  a  conflict  as  to  som- 
of  the  material  facts  relating  to  the  question  of  the  deceased's  free- 
dom from  negligence;"  and,  upon  looking  into  the  facts  in  that  case, 
they  are  found  to  differ  very  essentially  from  the  facts  disclosed  by 
the  case  now  in  hand.  We  recognize  the  rule  that,  where  there  is 
a  nonsuit,  the  plaintiff  is  entitled  to  the  most  favorable  construction 
of  the  evidence,  and  to  the  most  favorable  inferences  that  may  be 
drawn  therefrom,  and  we  have  applied  that  rule  in  considering  the 
evidence  in  this  case;  and  we  are  of  the  opinion,  after  due  consid 
eration  of  the  rule  applied  to  the  evidence  before  us,  that  the  plain- 
tiff has  failed  to  establish  her  freedom  from  contributory  negli- 
gence. The  train  which  was  a{)proaching  the  crossing  was  the  usual 
train  passing  that  station  at  7:43,  and  on  this  occasion  was  a  few 
minutes  late,  and  was  coming  at  apparently  its  usual  speed  of  40 
to  45  miles  an  hour;  and  with  the  sound  created  by  such  a  train,  if 
the  plaintiff  had  been  alert  and  using  that  care  and  caution  which 
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persons  approaching  a  known  place  of  danger  ought  to  have  exer- 
cised, she  would  not  have  been  injured.  We  think  the  trial  judge 
committed  no  error  in  granting  a  nonsuit 

Order  affirmed,  with  costs,  and  judgment  ordered  for  the  defend- 
ant, with  costs.    All  concur. 


05  App.  DlT.  292.) 

MONIiOE  V.  WHITE. 

(Snpreme  Gonrt,  Appellate  Division,  Fourth  Department     February  6,  1896.) 

L  ApPBAir— ScMMONS— Dkkbctivb  Servicb. 

A  judgment  of  a  justice  for  plaintiff  will  be  reversed  on  appeal  where  It 
appears  by  alBdavit  that  a  copy  of  the  summons  as  served  upon  the  defend- 
ant gave  the  return  day  Incorrectly. 

6  8amk— Costs— DiscRBTiOK. 

The  exercise  of  discretion  under  Code  Civ.  Proc.  §  8066,  In  awarding  costs 
of  appeal  on  the  reversal  of  a  Judgment  of  a  justice  for  an  error  in  fact, 
not  aflfeeting  the  merits,  will  not  be  reviewed  by  the  supreme  court,  though 
it  would  reach  n  different  conclusion,  where  the  discretion  was  not  abused 
or  exercised  contrary  to  law. 

Appeal  from  Orleans  county  court. 

Replevin  by  Mary  Monroe  against  Charles  White.  Prom  a  judg- 
ment of  the  county  court  reversing  a  judgment  of  a  justice  court  in 
her  favor,  plaintiff  appeals.     Affirmed. 

Appeal  from  a  judgment  of  the  county  court  of  Orleans  county  reversing  a 
judgment  of  a  justice  of  the  peace  In  an  action  brought  in  replevin  to  recover 
certain  personal  property  described  in  the  affidavit  and  papers  used  before  the 
justice.  The  judgment  of  reversal  awards  the  defendant  "$30,  costs  of  the 
appeal,  •  •  •  and  costs  and  disbursements,  and  further  costs  and  dis- 
bursements to  be  taxed  by  the  clerk."  The  judgment  of  reversal  contains 
the  foOowing  language:  "This  reversal  Is  made,  not  on  the  merits,  but  on 
the  ground  of  error  in  fact,  In  that  the  copy  of  the  summons  served  on  de- 
fendant was  Issued  and  dated  August  20,  1896,  and  was  by  its  terms  returnable 
on  August  1,  1896;  and  this  decision  is  without  prejudice  to  plaintiff  to  bring 
another  action  to  recover  the  said  property,  as  she  may  be  advised."  The  jus- 
tice returned  to  the  county  court  that  he  issued  a  summons  on  the  20th  of 
August,  1896,  "returnable  the  1st  day  of  September,  1890,  at  9  o'clock  a.  m." 
He  also  certified  that  It  was  returned  "personally  served  on  defendant,  with 
ropy  of  affidavit  and  undertaking  filed  as  aforesaid,  by  H.  W.  Fuller,  constable. 
September  1,  1898,  case  called.  Plaintiff  appeared  personally,  and  by  E.  L. 
Pitt«.  her  attorney.  Defendant  did  not  appear.  Plaintiff  filed  complaint,  in 
writing,  demanding  judgment  against  defendant  for  the  return  of  certain  prop- 
erty mentioned  In  said  complaint,  or  for  $45,  the  value  of  said  property,  in 
case  said  property  cannot  be  delivered,  together  with  $20  for  her  damages. 
and  /ilBO  for  costs  of  action."  The  justice  returned  the  evidence  taken  upon 
the  trial,  which  was  entirely  sufficient  to  support  the  judgment  rendered  by 
him;  aod  he  certifies  that  on  the  let  day  of  September,  189U,  he  entered  judg- 
ment In  favor  of  plaintiff  and  against  defendant,  "awarding  to  plaintiff  the 
possession  of  the  chattels  set  forth  in  said  complaint,  together  with  the  coats 
of  these  proceedings,  amounting  to  $5.30."  On  the  2d  day  of  September,  189<>, 
the  defendant  served  a  notice  of  appeal  from  the  justice's  judgment  to  the 
county  court.  The  notice  of  appeal  describes  the  judgment  entered  hy  the 
justice  on  the  Ist  of  September,  189*5,  and  contains  the  following  words:  "Er- 
rors in  fact  are  hereby  assigned,  as  well  as  errors  of  law."  On  the  2d  of  Sep- 
tember the  defendant  made  an  affidavit  in  which  he  stated  that  the  copy  of 
summons  annexed  to  his  affidavit  was  in  the  handwriting  of  the  justice,  and 
wu,  "by  tu  terms,  returnable  on  the  1st  day  of  August.  1£96;   that  deponent 
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did  not  look  it  over  nntil  abont  two  hours  after  said  gnminona  was  8< 
Attached  to  the  affidavit  is  the  cop;  of  the  summons,  In  which  it  app< 
be  returnable  on  the  Ist  day  of  August,  1896.  In  defendant's  affida 
states  that  he  "has  a  good  and  substantial  defense  to  said  action  of  replc 
the  merits,  as  he  is  advised  by  his  attorney;  •  •  •  that  deponent  hi 
no  opportunity  to  interpose  said  defense,  on  account  of  the  erroneous 
day  in  said  summons."  On  the  1st  day  of  October,  1896,  the  plaintiff, 
Monroe,  made  an  affidavit  In  which  she  stated  that  she  was  present  on 
of  September,  1896,  at  the  time  the  Judgment  was  rendered,  with  her 
ney,  and  that  the  action  was  called  by  the  justice,  and  that  they  wal 
least  half  an  hour  before  proceeding  with  the  case;  "that  at  such  tii 
ponent  did  not  know  of  any  error  or  mistake  in  the  summons  served  up 
defendant  herein."  She  further  stated  that  the  first  notice  she  had 
fact  that  it  was  returnable  August  1st  was  when  the  notice  of  appei 
served  upon  her.  Her  affidavit  is  corroborated  by  an  affidavit  made  1 
attorney,  who  appeared  for  her  before  the  justice;  and  it  says  he  ac 
good  faith,  and  without  any  knowledge  that  the  copy  served  was  retu 
on  August  1st,  Instead  of  September  1st,  and  that  he  called  upon  the  c 
ant's  attorney,  who  told  him  that  the  appeal  papers  had  not  been  serve< 
the  respondent  Thereupon  the  plaintiffs  attorney  "told  him  that  he 
open  and  set  aside  the  judgment,  and  pay  blm  the  moneys  he  had  alread 
out,  and  that  they  would  join  issue,  and  try  the  case  on  the  merits." 
offer  was  refused.  On  the  6th  of  November,  1896.  Fuller,  the  constabl 
served  the  summons,  made  an  affidavit  in  which  he  said  that,  at  the  tl 
served  the  summons,  "defendant  asked  him  when  it  would  come  off,  an 
deponent  told  him  on  September  1st,  and  that  he  counted  upon  his  fingei 
told  him  the  day  of  the  week  when  the  summons  would  be  retumabl 
told  him  It  would  be  on  Tuesday.  •  •  •  Deponent  further  says  tl 
supposed  the  copy  of  the  sumnions  he  served  was  like  the  original,  and 
eriy  filled  out"  M.  L.  Bralnard,  the  justice  before  whom  the  summer 
returnable,  on  the  5th  of  October  made  an  affidavit  In  which  he  stated  tl 
knowledge  or  information  he  had  that  the  copy  of  the  summons  served 
defendant  was  made  returnable  on  August  1, 1896,  instead  of  September  1 
was  when  the  notice  of  appeal  herein  was  served  upon  him,  and  when  I 
dered  the  judgment  on  September  1,  1896,  he  supposed  and  believed  th 
summons  served  on  defendant  was  an  exact  copy  of  the  original,  retur 
him  as  served,  and  did  not  know  of  the  error  in  date  when  said  cop 
made  returnable  at  such  time.  On  the  19th  of  October,  1896,  the  def( 
made  another  affidavit  in  which  he  contiadlcted  the  statement  made  b 
ler,  the  constable  who  served  the  summons,  and  in  which  affidavit  hi 
"that  he  [the  constable]  did  not  in  any  way  say  to  deponent  that  th 
was  returnable  on  September  1st;  that  he  did  not  count  the  time  to  the 
day  on  his  fingers;  that  he  simply  served  tlie  summons  and  the  other 
on  deponent  by  giving  deponent  the  copies  filed  on  this  appeal.  In  com 
with  the  deponent's  affidavit,  and  then  left  deponent,  without  saying  one 
as  to  the  return  day  thereof."  The  affidavit  further  states  that  the  defi 
worked  in  the  town  of  Yates  on  the  1st  of  September,  "all  day,"  aboii 
miles  from  Medina,  for  Robert  Fisher.  On  October  22,  1896,  Robert 
made  an  affidavit  in  which  he  stated  that  the  defendant  worked  for  1 
the  1st  day  of  September,  and  on  the  following  day,  September  2,  189( 
White  "said  that  he  was  going  to  Medina,  and  started  for  that  avowe 
pose." 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GB 
and  WARD,  JJ. 

Edmund  L.  Pitts,  for  appellant 
Ryan  &  Skinner,  for  respondent. 

HAEDIN,  P.  J.  Manifestly,  a  mistake  was  made  In  deliver! 
the  defendant  a  copy  of  the  Bummons,  which  copy  was  filled  c 
though  the  summons  was  returnable  on  the  Ist  of  August.     The 
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inal  sommons  was  returnable  on  the  Ist  of  September.  The  afQda- 
vits  presented  to  the  county  court  eatablished  that  there  was  an  error 
in  fact  in  respect  to  the  copy  of  summons  that  was  served  upon  the 
defendant.  The  return  made  by  the  constable  upon  the  summons 
was  presumptive  evidence  of  the  service  of  it  in  the  manner  stated, 
but  it  was  competent  to  rebut  such  presumption  by  the  affidavits 
which  were  used  before  the  county  court.  Waring  v.  McKinley,  62 
Barb.  612.     In  Harvey  v.  Rickett,  15  Johns.  87,  it  was  held  that  the— 

"Plaintiff  In  error  may  assl^,  as  error  In  fact,  such  matters  as  could  not  come 
under  the  observation  of  the  Justice,  and  therefore  could  not  be  returned  by 
him;  as  the  misconduct  of  the  Jury  after  they  bad  retired  to  make  up  their 
verdict" 

Near  the  close  of  the  opinion  delivered  in  that  case  it  was  said: 
"Whenever  any  Irregularity  or  misconduct  In  the  Jury  has  taken  place,  which 
does  not  appear,  and  could  not  be  made  to  appear  on  the  return,  some  mode 
ought  to  be  adopted  to  reach  the  evil;   and  none  more  fit  and  appropriate 
occurs  to  the  court  than  to  allow  It  to  be  assigned  as  error  In  fact" 

In  Fitch  ▼.  Devlin,  15  15arb.  49,  it  was  said: 

"The  right  to  reverse  a  Justice's  Judgment  for  an  error  of  fact,  not  appear- 
ing on  the  record,  has  always  been  secured  to  the  party.  In  some  form." 

In  the  case  last  cited  the  service  of  the  summons  was  imperfect, 
and  a  judgment  had  been  rendered  against  the  defendant  upon  a 
return  of  a  constable  of  personal  service,  and  it  was  held  that  the 
judgment  might  be  reversed  on  appeal,  the  error  of  fact  appearing  by 
aflSdavit;  and  further: 

"This  remedy  on  appeal  is  applicable  as  well  in  cases  of  Jurisdictional  defects 
aa  to  those  of  mere  Irregularity." 

That  case  was  referred  to  with  approval  in  the  opinion  delivered  in 
Wavel  V.  Wiles,  24  N.  Y.  637.  In  the  course  of  the  opinion  delivered 
in  that  case,  it  was  said: 

"It  Is  a  fundamental  rule  governing  the  review  by  one  tribunal  of  the  pro- 
ceedings of  another,  that  orders  or  decisions  resting  in  discretion  are  not  re- 
viewable." 

In  that  case  it  appeared  that  the  defendant  had  appealed  to  the 
county  court,  and  there  presented  affidavits  denying  the  service  of 
summons,  upon  which  the  county  court  ordered  a  new  trial  on  pay- 
ment of  f  10  costs.  The  county  court  had  acted  under  section  366 
of  the  Code  of  Procedure,  as  it  then  stood,  authorizing  a  county 
court,  in  case  the  defendant  failed  to  appear  before  the  justice,  and 
it  was  shown  by  affidavits  or  otherwise  "that  manifest  injustice  had 
been  done,"  and  the  default  was  satisfactorily  excused,  to,  "in  its 
discretion,  set  aside  or  suspend  the  judgment,  and  order  a  new  trial 
before  the  same  or  any  other  justice."  It  was  further  said  in  the 
course  of  the  opinion  in  Wavel  v.  Wiles: 

"An  application  for  a  new  trial  under  this  section  of  the  Code  Is  addressed 
purely  to  the  favor  and  discretion  of  the  court.  •  •  •  The  supreme  court 
erred  in  reversing  the  Judgment  of  the  county  court  It  was  not  entitled  to 
review  Its  decision  on  the  questions  presented  In  the  afBdavlts,  and  they  could 
not  properly  be  used  or  considered  on  the  merits  of  the  case." 

The  doctrine  enunciated  in  Wavel  v.  Wiles,  supra,  was  referred  to 
with  approval  in  Tanner  v.  Marsh,  63  Barb.  438.     Wavel  v.  Wiles, 
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supra,  was  decided  in  1862.      Section  366  of  the  CJode  of  Procedure 
then  also  contained  a  prorision  aa  follows: 

"If  the  appeal  Is  founded  on  an  error  In  fact  In  the  proceedings,  not  affect- 
ing the  merits  of  the  action,  and  not  within  the  knowledge  of  the  Justice,  the 
court  may  determine  the  alleged  error  in  fact,  on  atSdavlts,  or  may  in  its  dis- 
cretion Inquire  into  and  determine  the  same  upon  examination  of  the  witnetises." 

Following  section  366  was  section  368  of  the  C!ode,  which  provided 
that,  if  the  jndgment  was  affirmed,  costs  should  be  awarded  to  the 
respondent,  and  that,  if  it  be  reversed,  costs  should  be  awarded  to 
the  appellant;  also,  the  following  provision: 

"If  It  be  affirmed  In  part  the  costs,  or  such  part  as  to  the  court  shall  seem 
Just,  may  be  awarded  to  either  party." 

In  section  371  it  was  provided  what  the  costs  should  be  which 
were  allowed  on  appeals. 

The  rules  thus  prescribed  as  to  costs  on  appeals  in  the  county  court 
remained  as  stated  until  the  writer  of  this  opinion  introduced  into 
the  legislature  a  clause  which  was  adopted  in  chapter  460  of  the 
Laws  of  1862,  in  the  following  language: 

"If  the  Judgment  be  reversed  for  an  error  In  fact  In  the  proceedings  not 
aftecUng  the  merits,  costs  shall  be  in  the  discretion  of  the  court" 

See  section  30,  Laws  1862,  chapter  460,  passed  April  23,  1862. 
That  provision  is  found,  substantially  the  same,  incorporated  in  sec- 
tion 3066  of  the  Code  of  Civil  Procedure.  The  second  subdivision 
of  that  section  is  as  follows: 

"If  the  Jndgment  Is  reversed  for  an  error  In  fact  not  afTectlng  the  merits: 
or  if  a  new  trial  is  directed,  before  the  same  or  another  Justice,  as  prescrilted 
in  this  article;  the  costs  of  the  appeal  are  In  the  discretion  of  the  appellate 
court." 

In  the  case  in  hand,  therefore,  the  county  court  had  a  discretion 
in  respect  to  the  costs  after  it  reached  the  conclusion  to  reverse  the 
judgment  for  the  error  in  fact  presented  by  the  affidavits.  It  exer- 
cised its  discretion  by  awarding  costs  to  the  defendant  We  are  not 
at  liberty  to  review  that  discretion,  as  nothing  appears  in  the  record 
to  show  that  it  was  abused,  or  exercised  contrary  to  law.  While  we 
might  have  been  better  satisfied  had  the  reversal  taken  place  with- 
out costs  to  the  defendant,  inasmuch  as  there  are  many  facts  and 
features  of  the  case  indicating  that  the  defendant  was  unwilling  to 
accept  a  proper  offer  made  to  him  to  waive  the  judgment,  or  to  join 
issue  and  to  have  the  action  tried  on  the  merits,  yet,  we  are  not  at 
liberty  to  interfere  with  the  discretion  as  exercised  by  the  county 
court.  In  Wright  v.  Chase,  77  Hun,  90,  28  N.  Y.  Supp.  310,  it  was 
held,  viz.: 

"Decisions  of  one  court,  resting  in  discretion,  are  not  reviewable  In  another, 
unless  such  review  Is  specially  authorized  by  law." 

Dwight,  P.  J.,  in  stating  the  rule  just  quoted,  qnotes  numerous 
authorities  in  support  thereof,  and  he  quotes  from  Reilley  v.  Canal 
Co.,  102  N.  y.  382,  7  N.  E.  427,  the  following  language  of  Rapallo.  J.: 

"The  general  rule  Is  well  settled  that  the  decisions  of  one  court  resting  In 
discretion,  are  not  reviewable  In  another  unless  such  review  la  specially  author- 
teed  by  law." 
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We  find  no  statute  authorizing  this  court  to  review  the  discretion 
of  the  county  court,  given  to  it  by  section  3066  of  the  Code  of  Civil 
Procedure.    Section  3057  of  the  Code  of  Civil  Procedure  provides,  viz.: 

"Where  an  appeal  is  founded  upon  an  error  In  fact  In  the  proceedings,  not 
alTecting  the  merits  of  the  action,  and  not  within  the  knowledge  of  the  Justice, 
the  court  may  determine  the  matter  upon  affidavits;  or,  in  Its  discretion,  upon 
the  examination  of  witnesses;   or  in  both  methods." 

It  was  therefore  competent  for  the  county  court  to  determine  as  to- 
the  error  in  fact  upon  the  aflQdavits  presented  to  it.  Vallen  v.  Mc- 
Guire,  49  Hun,  594,  2  N.  Y,  Supp.  381.  Ih  section  3064  of  the  Code 
of  Civil  Procedure,  provision  is  made  that  in  case  the  defendant  fails 
to  appear  before  the  justice — 

"And  he  shows,  by  sffldavit  or  otherwise,  that  manifest  Injustice  has  been 
done,  and  renders  a  satisfactory  excuse  for  his  default;  the  appellate  court 
may,  in  its  discretion,  set  aside  the  Judgment  appealed  from,  or  stay  proceed- 
ings thereunder,  or  by  order  direct  a  new  trial." 

It  will  be  observed  that  that  section  confers  a  discretion  upon  the 
county  court  In  the  affidavits  presented  in  this  case,  there  are  no 
statements  tending  to  show  "that  manifest  injustice  has  been  done,"^ 
It  was  held  in  Armstrong  v.  Craig,  18  Barb.  387,  under  the  like  provi- 
sion found  in  section  366  of  the  Code  of  1852,  that  it  was  incumbent 
upon  a  party  seeking  a  new  trial,  not  only  to  excuse  his  default,  but — 
•^e  must  show  that  manifest  injustice  has  been  done.  A  bare  affidavit  of 
merits  is  not  sufficient.  Facts  must  be  stated,  and  not  conclusions,  to  enable 
the  court  to  see  that  such  injustice  exists." 

It  is  quite  apparent  that  the  affidavits  produced  by  the  defendant 
in  the  case  in  hand  were  not  prepared  with  a  view  of  bringing  his  case 
within  the  requirements  of  section  3064  of  the  Code  of  Civil  Pro- 
cedure. In  Larocque  v.  Harvey  (Sup.)  10  N.  Y.  Supp.  576,  section 
3064  was  referred  to  in  the  opinion  of  Landon,  J.,  who  said: 

"That  section  Is  applicable  to  a  defendant  in  default  who  seeks  to  open  It. 
In  such  case  he  appeals  to  the  discretion  and  favor  of  the  court.  Here  the 
defendant  asks  no  favor;  be  denies  the  Jurisdiction  of  the  Justice.  If  the- 
facts  deprived  the  Justice  of  jurisdiction.  It  was  the  defendant's  right  to  show 
them." 

The  foregoing  views  lead  to  the  conclusion  that  this  court  ought  not 
to  disturb  the  discretion  exercised  by  the  county  court  of  Orleans 
county,  and  its  judgment  must  therefore  be  affirmed.  Judgment 
affirmed,  with  costs.     All  concur. 


BRADFORD  v.  DOWNS  et  aL 

(Supreme  Court,  Appellate  Divldon,  First  Department    February  11,  1898.> 

L  Stipui-ations— Vamditt. 

General  Rule  11,  that  stipulations  between  attorneys  will  not  be  enforced 
unless  in  writing,  is  specially  applicable  to  a  conversation  the  substance  of 
which  is  not  stated,  and  which  is  only  referred  to  as  Justifyli^  an  aar 
sumption  by  one  party  to  it  that  no  proceedings  would  be  taken. 
i.  Bamb— Emfobcembnt. 

The  court  would  not  be  Jnstlfied  In  enforcing,  against  the  protest  of  the 
opposing  party,  an  alleged  stipulation  between  counsel,  even  though  In  dis- 
tinct and  explicit  terms,  if  merely  oral 
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Oil  motion  for  reargument.     Denied. 
For  former  opinion,  see  48  N.  Y.  Supp.  1051. 
Reargued  before  VAN  BBUNT,  P.  J.,  and  BARRETT,  McLAUGH- 
Lm,  PATTERSON,  and  INGRAHAM,  JJ. 

PER  CURIAM.  The  counsel  for  the  defendants  relies  upon  the 
assumption  that  the  court  omitted  to  notice  the  allegation  in  the 
affidavit  of  Mr.  Shepard  as  to  his  conversation  with  counsel  for  Mr. 
and  Mrs.  Rogers,  with  respect  to  the  partition  suit,  upon  the  subject 
of  the  extension  of  time  given  to  Mr.  and  Mrs.  Rogers  to  answer  in 
that  suit.  That  statement  in  the  affidavit  as  to  the  agreement 
was  so  indefinite  that  we  do  not  think  that  it  could  be  relied  upon  to 
prevent  the,  owner  of  this  mortgage  from  instituting  such  proceed- 
ings as  were  necessary  to  enforce  his  mortgage.  The  rule  is  a  most 
salutary  one  that  stipulations  between  counsel  or  attorneys  in  a 
case  will  not  be  enforced  unless  they  are  in  writing;  and  that  rule  is 
specially  applicable  to  a  conversation  the  substance  of  which  is  not 
stated,  and  where  it  is  only  referred  to  as  justifying  an  assumption 
on  the  part  of  one  of  the  parties  to  it  that  no  proceedings  would 
be  taken.  Even  if  it  were  a  distinct  verbal  agreement,  the  court 
would  not  be  justified  in  enforcing  it  against  the  protest  of  the  other 
party;  and  in  this  case  any  agreement,  as  was  assumed  by  one  of  the 
attorneys  for  the  defendants,  is  expressly  denied.  In  addition  to 
this,  there  was  nothing  to  show  in  the  court  below  that  but  for  such 
agreement  the  partition  suit  could  have  proceeded  to  judgment  and 
a  sale  thereunder  before  the  time  when  the  plaintifl  could  have 
foreclosed  his  mortgage,  or  that,  as  a  fact,  the  delay  caused  by  the 
extension  of  time  to  answer  was  of  such  a  character  as  so  to  delay  the 
partition  action  that  a  judgment  in  foreclosure  and  a  sale  thereunder 
could  have  been  obtained  prior  to  the  sale  in  the  partition  action. 

There  was  nothing  in  the  prevailing  opinion  which  would  indicate 
that  we  considered  that  the  plaintiff  in  this  action  stood  in  any  dif- 
ferent relation  to  the  parties  than  did  his  assignors.  Nor  should 
we  have  considered,  if  the  action  had  been  brought  at  the  time  the 
mortgage  became  due,  that  we  should  have  been  justified  in  refus- 
ing to  allow  the  mortgagee  to  maintain  an  action  to  foreclose  the 
mortgage,  because  the  mortgagor  desired  that  proceeding  postponed 
in  favor  of  some  other  proceeding  that  was  instituted,  for  a  sale  of 
the  property  under  other  circumstances.  This  respondent  can  now 
pay  this  mortgage,  and  secure  an  assignment  of  it ;  and  the  fact  that 
she  is  unable  to  pay  her  debts  is  not  a  justification  for  the  court  re- 
fusing to  enforce  payment  of  such  a  debt  because  it  may  suit  the 
convenience  of  the  debtor  to  have  her  obligations  enforced  at  some 
other  or  different  time  than  that  which  the  law  gives  to  the  cred- 
itor. The  points  now  brought  to  our  attention  by  the  respondent 
as  a  reason  for  reargument  were  all  fully  considered  by  the  court 
upon  its  former  decision,  and  we  simply  reaffirm  the  views  thus  ex- 
pressed. 

Motion  for  reargument  should  be  denied. 
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(25  App.  DlT.  282.) 

VAN  AI/STYNB  T.  BOOHESTBB  PRINTING  CO. 

(Supreme  (3ourt,  Appellate  DlTlslon,  Fourtb  Department    February  6,  1888.) 

Libel— Admissibilitt  of  Evidrnce. 

Where  a  publisher  of  a  newspaper  Is  sued  for  libel,  It  Is  proper  to  reject 
eyidence  showing  that  the  correspondent  who  sent  him  the  article  had  no 
malice  against  plaintlfT,  and  tbat  In  writing  the  article  be  atated  the  facts 
as  he  had  learned  them  on  investigation. 

Appeal  from  trial  term,  Ontario  county. 

Action  for  libel  by  I^vid  L.  Van  Alstyne  against  the  Rochester 
Printing  Company.  Trial  at  the  Ontario  trial  term,  January  22, 1897. 
Verdict  for  plaintiff  for  f  1,5(M).  From  an  order  granting  a  new  trial 
on  the  minutes,  plaintiff  appeals.    Affirmed. 

Argued  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Oscar  Tiyon,  for  appellant. 

Eugene  Van  Voorhis,  for  respondent 

H.-VRDIN,  P.  J.  The  article  set  out  in  the  complaint  was  published 
on  the  2Gth  of  December,  1895.  An  inspection  of  the  article  indicates 
that  the  trial  judge  properly  held  that  it  was  libelous  per  se.  The  stip- 
ulation and  the  evidence  given  at  the  trial  were  sufficient  to  warrant 
the  conclusion  that  the  defendant  was  the  publisher  of  the  Democrat 
and  Chronicle,  in  which  the  article  appeared  set  out  in  the  complaint. 
Witcher  v.  Jones  (Com.  PI.)  17  N.  Y.  Supp.  491.  The  article  complain- 
ed of  was  received  from  Race,  a  correspondent  of  the  newspaper  then 
residing  at  Geneva,  a  young  gentleman  about  18  years  of  age,  who,  in 
December,  1S95,  was  the  regular  correspondent  of  the  Democrat  and 
(chronicle,  and  had  occupied  that  position  about  one  year.  He  testified 
that  December  24,  1895,  "after  the  regular  issue  of  the  Geneva  Daily 
Times,  I  noticed  an  article  in  that  paper  concerning  this  question, — 
this  advertising  matter," — ^and  that  he  made  certain  inquiries  about  it, 
and  thereafter  prepared  the  article  in  question.  He  testified:  "I  never 
knew  the  plaintiff.  Never  saw  him,  only  in  court  here.  Knew  nothing 
about  him,  only  from  the  investigation  I  made  after  the  appearance  of 
the  article  in  the  Times."  He  was  then  asked:  "Q.  Did  you  have  any 
nialice  or  ill  will  against  him?"  This  was  objected  to  as  immaterial 
and  irrelevant,  and  the  objections  were  sustained,  and  an  exception 
taken  by  the  defendant  "(i.  State  whether  in  writing  this  article  you 
stated  the  facts  as  you  learned  them  in  your  investigation."  Similar 
objections  were  taken,  the  evidence  was  excluded,  and  an  exception 
taken.  In  Bennett  v.  Smith,  23  Hun,  50,  in  an  action  for  publishing  a 
libel  concerning  the  plaintiff,  after  the  defendant  had  testified  to  cer- 
tain statements  made  to  him  by  the  plaintiff,  and  given  such  other  in- 
formation as  he  had  at  the  time  he  wrote  the  article,  he  was  asked, 
"Why  did  you  write  it?"  and  it  was  held  that  the  court  erred  in  exclud- 
ing the  question,  "as  evidence  that  he  acted  in  good  faith  was  admis- 
sible,  not  in  mitigation  of  the  compensatory,  but  of  the  vindictive,  dam- 
ages which  a  jury  might  award  in  such  a  case."    l%at  case  was  cited 
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and  followed  in  Lally  t.  Emery,  54  Hun,  517,  8  N.  Y.  Supp.  135.  The 
latter  case  was  again  before  the  court,  and  it  was  assumed  in  the  opin- 
ion delivered  in  59  Hnn,  237,  12  N.  Y.  Supp.  785,  that  the  "motive  and 
intent  of  the  defendant  in  using  the  word?  proved  were  for  the  jury  to 
ascertain,  upon  all  the  evidence."  The  question  of  the  defendant's  in- 
tent in  using  the  words  complained  of  was  again  considered  by  the 
court  in  this  same  case  in  the  opinions  found  in  79  Hun,  561,  29  N.  Y. 
Supp.  888.  The  decision  made  upon  the' latter  appeal  was  aflBrmed  1.'>1 
N.  Y.  653,  46  N.  E.  1U8.  In  Cameron  v.  Association  (Sup.)  7  N.  Y. 
Supp.  739,  which  was  an  action  for  libel,  the  defendant,  by  way  of  miti- 
gation of  damages,  alleged  that  the  libelous  publications  were  based 
upon  a  telegram  received  from  its  correspondent,  and  were  published  in 
good  faith,  and  without  malice,  as  items  of  public  news;  and  it  was  held 
"that  the  correspondent's  testimony  as  to  how  the  discrepancy  occurred, 
and  as  to  the  grounds  of  his  belief  that  the  telegram  sent  by  him  was 
true,  was  admissible  to  disprove  malice,  as  bearing  on  plaintiff's  riffht 
to  punitive  damages."  In  the  course  of  the  opinion  delivered  by  Van 
Brunt,  P.  J.,  he  said: 

"The  facts  and  circumstances  surrounding  the  sending  of  the  condensed  dis- 
patch were  very  pertinent  upon  the  question  of  malice.  These  the  witness  was 
not  allowed  to  state,  except  In  a  very  restricted  manner,  and  he  was  expresiUy 
precluded  from  stating,  by  an  express  ruling,  what  the  witness  knew  of  the 
character  of  the  sender  of  the  orislnal  dispatch.  •  •  •  I  cannot  but  con- 
clnde  that  the  exclusion  of  this  evidence  worked  great  Injustice  to  the  defend- 
ant, and  that  because  of  It  the  Judgment  appealed  from  must  be  reversed." 

That  portion  of  the  opinion  to  which  he  have  referred  was  concurred 
in  by  Macomber,  J.  That  case  was  decided  in  December,  1889.  Subse- 
quently, in  October,  1890,  the  case  of  Morey  v.  Association.  123  N.  T. 
207,  25  N.  E.  161,  was  decided  by  the  court  of  appeals,  aflBrming  the 
same  case  in  1  N.  Y.  Supp.  475.  In  the  latter  case  it  was  held  as  fol- 
lows: 

"Defendant  offered  to  show  that  the  article  was  telegraphed  to  it  by  a  corre- 
spondent; that  the  latter  had  heard  that  a  breach  of  promise  suit  had  been 
commenced  against  plaintiff;  also  to  show  how  and  where  he  obtained  the 
information.  This  evidence  was  excluded.  Held  no  error;  that  defendant, 
having  published  the  libel  without  any  inquiry  and  without  any  knowledge  on 
the  subject,  was  not  entitled  to  the  evidence  for  any  purpose;  that  Its  corre- 
spondent was  not  Its  agent,  in  the  sense  that  his  Information  was  its  informa- 
Uon." 

Applying  the  doctrine  of  the  latter  case  to  the  rulings  which  we  have 
quoted,  we  are  constrained  to  say  that  no  error  was  committed  by  the 
trial  judge  in  disallowing  the  questions  propounded  to  the  witness  Race. 

Upon  a  review  of  all  the  e\idence  given  at  the  trial,  we  are  of  the 
opinion  that  the  learned  trial  judge  was  correct  when  he  reached  the 
conclusion,  on  the  motion  for  a  new  trial  on  the  minutes,  that  the  dam- 
ages were  excessive.  We  think  his  order  awarding  a  new  trial  should 
be  sustained.    Order  afBrmed,  with  costs. 

FOLLETT,  GREEN,  and  WARD,  JJ.,  concur  in  the  reanlt. 
ADAMS,  J.,  not  voting. 
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(24  App.  DlT.  679.) 
PEOPLE  ex  rel.  KEEFFB  v.  AUDITORS  OP  TOWN  OP  QTJBBNSBDBY. 

(Supreme  Ck)nrt,  Appellate  Division,  Third  Department.    January  20,  1896.) 

I.  Towns — Compensation  of  Scpervisok. 

Under  Laws  1800,  c.  5G9,  §  178,  providing  for  a  per  diem  allowance  to 
town  officers  for  services,  a  town  supei-vlsor  is  not  entitled  to  a  percentage 
for  receiving  and  paying  out  moneys  of  the  town  as  contingent  expenses, 
within  section  180,  providing  for  the  payment  of  such  expenses  as  a  town 
charge. 

8.  Same.  • 

A  town  supervisor  advising  and  consulting  with  other  town  ofBeers,  an^ 
employing  counsel  in  proceedings  to  correct  an  assessment  roll,  would  be  en- 
titled to  no  compensation  therefor,  other  than  an  allowance  of  two  dollars 
for  each  day  necessarily  devoted  to  the  service  of  the  town,  as  provided  b} 
Laws  1890,  c.  509,  §  17& 

Certiorari,  on  the  relation  of  Daniel  P.  KeefEe,  to  review  the  pro- 
ceedings of  the  town  auditors  of  the  town  of  Queensbury  in  aadlting 
the  account  of  relator  as  supervisor  of  such  town.     Confirmed. 

Argued  before  PARKER,  P,  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

A.  &  L.  Armstrong,  for  relator. 
James  H.  Bain,  for  defendants. 

PARXER,  P.  J.  The  relator  presented  to  the  town  auditors  of 
the  town  of  Queensbury  a  bill  for  services  rendered  by  him  as  super- 
visor of  such  town,  and  requested  them  to  audit  the  -same.  Among 
the  items  of  such  bill  were  two  which  were  rejected,  to  wit:  One 
amoantinsr  to  $771.64,  being  1  per  cent,  for  receiving  and  1  per  cent, 
for  paying  out  moneys  belonging  to  the  "school  fund,  the  dog  fund, 
the  soldiers'  fund,  the  town  audits,  and  the  poor  fund  of  such  town" ; 
the  other,  of  $100,  for  services  in  advising  and  directing  overseers  of 
the  poor,  and  consulting  with  highway  commissioners  and  town  as- 
sessors, and  services  m  employing  counsel  in  proceedings  to  compel 
the  correction  of  the  town  assessment  roll  by  the  board  of  super- 
visors. Such  items  were  rejected  on  the  ground  that  they  were 
not  lawful  charges  against  the  town,  and  the  only  question  presented 
by  this  proceeding  is  whether  such  determination  of  the  board  of 
town  auditors  is  a  correct  one. 

Laws  1890,  c.  569,  §  178,  which  was  in  force  when  this  bill  was 
presented,  provides  as  follows: 

"The  following  town  officers  shall  be  entitled  to  compensation  at  the  foUowint; 
«tes  for  each  day  actually  and  necessarily  devoted  by  them  to  the  service  of 
the  town,  in  the  duties  of  their  respective  offices,  when  no  fee  is  allowed  by 
law  for  the  service:  (1)  The  supervisor  (except  when  attending  the  board  of 
supervisors),  town  clerics,  assessors,  •  *  •  two  dollars  per  day,  each  of 
them." 

We  have  not  been  referred  to,  nor  do  I  find,  any  provision  of  law 
allowing  to  the  supervisor  a  percentage  for  receiving  and  paying  out 
the  moneys  of  the  town  which  come  into  his  charge;  nor  is  any  fe4> 
whatever  given  him  for  that  service.  Within  the  provisions  of 
section  178,  above  cited,  therefore,  his  compensation  would  seem  to 
be  fixed  at  the  rate  of  two  dollars  per  day. 
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It  is  claimed,  howeyer,  upon  the  part  of  the  relator,  that  such  com- 
pensation cannot  be  applied  to  such  services ;  that  they  are  extended 
throughout  the  whole  year,  and  often  the  payments  are  very  small 
sums,  and  occupy  but  a  few  moments'  time;  and  that  it  is  therefore 
impracticable  to  adjust  to  such  services  a  per  diem  allowance.  They 
further  argue  that  because  these  services  are  required  by  law  from  the 
supervisor,  and  because  neither  a  fee  nor  a  per  diem  compensation 
is  by  law  given  him,  therefore  they  become  "contingent  expenses" 
of  the  town,  and  that,  therefore,  under  the  provisions  of  section  18(t 
of  the  act  above  cited,  they  are  proper  charges  against  the  town. 
The  duty  of  receiving  and  paying  out  the  funds  above  specified  does 
not  depend  upon  any  "future  uncertain  event"  So  far  as  it  is  a 
duty  at  all,  it  is  required  from  him  annually,  as  a  part  of  his  regular 
ofiQcial  work;  and  I  cannot  therefore  concur  in  the  claim  that  com- 
pensation for  such  services  can  in  any  sense  be  deemed  a  "contingent 
expense."  People  v.  Yonkers,  39  Barb.  266-272.  If  such  services 
cannot  be  compensated  by  the  per  diem  allowance,  the  inference 
is  that  the  legislature  intended  that  they  should  be  rendered  without 
compensation,  rather  than  that  they  should  be  paid  for  as  "contin- 
gent expenses."  This  intent  is  suggested  by  the  language  of  section 
180,  which  reads  as  follows: 

"The  following  shall  be  deemed  town  charpes:  (1)  The  compensation  of 
town  officers  for  services  rendered  for  their  respective  towns.  (2)  The  con- 
tingent expenses  necessarily  incurred  for  the  use  and  benefit  of  the  town." 

Here  compensation  for  services  of  town  oflBcers  is  put  in  one  cat- 
egory, and  "contingent  expenses"  are  put  in  another,  and,  although 
both  are  made  town  charges,  yet  neither  is  included  within  the  other. 

This  same  intent  is  further  indicated  by  the  provision  of  section 
3280  of  the  Code  of  Civil  Procedure,  which  in  terms  seems  to  be 
broad  enough  to  cover  this  precise  case.  In  that  section  it  is  pro 
vided  as  follows: 

"Each  public  officer  upon  whom  a  duty  is  expressly  Imposed  by  law  mttst 
execute  the  same  without  fee  or  reward,  except  when  a  fee  or  other  compensa- 
tion therefor  is  expressly  allowed  by  law." 

I  conclude,  therefore,  that  a  supervisor  is  not  entitled  to  any  com- 
pensation for  receiving  and  paying  out  the  moneys  of  the  town,  othfr 
ihan  the  per  diem  allowance  given  by  section  178,  above  cited;  and 
unless  that  section  can  be  made  applicable,  he  can  make  no  charge 
whatever  against  the  town  for  such  services. 

As  to  the  other  item,  of  |100,  if  the  services  therein  charged  for 
were  official  duties  required  from  him,  his  compensation  for  the  same 
is  found  in  the  per  diem  allowance  above  referred  to.  Such  services 
could  easily  be  adjusted  to  a  per  diem  allowance,  and  are  therefore 
fully  provided  for  by  section  178.  But  if  they  are  not,  for  the  rea- 
sons above  given,  they  cannot  be  deemed  "contingent  expenses."  and 
hence  are  not  a  proper  charge  acainst  the  town.  The  determination 
of  the  board  of  audit  was  therefore  correct,  and  should  be  confirmed. 

Determination  of  the  board  of  town  auditors  of  the  town  of  Queens- 
bniy  confirmed,  with  f  50  costs  and  disbursements.     All  concur. 
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OARDONNEE  ▼.  METROPOLITAN  ST.  BY.  CO. 

(Supreme  Court,  Appellate  Dlyision,  First  Department     February  11,  1898.) 

Gtreet  RArLROADS— Ihjubt  to  Wheelman. 

In  an  action  to  recorer  damages  for  the  death  of  plalntlfTs  intestate,  it 
appeared  that  he  was  riding  south,  at  a  rapid  rate,  on  his  bicycle,  on  Sev- 
enth avenue,  between  the  rails  of  defendant's  westerly  track,  and  behind 
a  south-bound  car.  When  the  car  stopped  at  a  flag  station  just  above 
Fifty -Third  street,  he  turned  out  to  the  west,  when  he  first  came  within  the 
line  of  vision  of  defendant's  flagmen  stationed  at  the  Intersection  of  the 
street  and  avenue,  and  of  the  motorman  of  a  north-bound  car  Just  tumins 
westerly  into  Fifty-Third  street.  He  was  struclt  by  the  latter  car,  and 
died  from  the  injuries  received.  It  appeared  that  great  care  was  observed 
in  the  management  of  defendant's  cars  at  that  place,  and  neither  tiie  Sag- 
men  nor  the  motorman  were  shown  to  have  omitted  anything  that  should 
have  been  done  to  prevent  the  accident  BeM,  that  the  defendant  was  en- 
titled to  a  verdict 

Appeal  from  trial  term. 

Action  by  Bella  Cardonner,  administratrix,  against  the  Metropoli- 
tan Street-Railway  Company.  From  a  judgment  entered  on  a  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  McLAUGH- 
LIN,  PATTERSON,  and  INGRAHAM,  JJ. 

C  P.  Brown,  for  appellant. 
W.  C.  Beecher,  for  respondent 

PATTERSON,  J.  Upon  a  critical  examination  of  all  the  evidence 
appearing  on  the  record  of  the  trial  of  this  cause,  we  are  irresistiblj' 
led  to  the  conclusion  that  the  court  should  have  directed  a  verdict 
for  the  defendant,  and,  hence,  that  the  judgment  and  order  appealed 
from  must  be  reversed.  Negligence  of  the  defendant's  servants 
was  not  shown.  The  accident  which  resulted  in  the  death  of  the 
plaintiff's  intestate  happened  under  peculiar  conditions,  and  the  lia- 
bility of  the  defendant  for  negligence  of  its  servants  must  be  consid- 
ered, not  only  with  reference  to  an  emergency  suddenly  arising,  but 
with  regard  to  the  preparations  made  by  the  defendant  for  meeting; 
possible  conditions,  such  as  existed  at  the  time  the  accident  occurred, 
and  also  with  reference  to  the  conduct  of  the  servants  of  the  defend- 
ant in  charge  of  the  car  which  collided  with  the  plaintiff's  intes- 
tate, and  of  its  servants  stationed  in  the  street  to  prevent  a  collision 
of  vehicles  with  its  cars.  Having  regard  to  all  the  circumstances 
and  conditions  existing  at  the  time  this  accident  occurred,  we  are 
nnable  to  see  that  there  was  any  omission  of  duty  on  the  part 
of  the  defendant's  servants,  either  on  or  off  the  car,  or  in  the  provi- 
sion which  had  been  made  by  the  defendant  to  prevent  such  acci- 
dents as  that  which  happened  to  the  plaintiff's  intestate,  or  that 
there  was  anything  to  submit  to  the  jury  on  any  of  those  subjects. 
The  accident  occurred  at  the  intersection  of  Seventh  avenue  and 
Fifty-Third  street,  on  the  west  side  of  the  avenue.  At  Fifty-Third 
street  there  is  a  curve  in  the  line  of  the  defendant's  road,  where  the 
trades  turn  into  Fifty-Third  street  to  run  westerly  to  Ninth  avenue. 
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The  car  which  collided  with  the  plaintiff's  intestate  was  proceeding 
northerly,  on  a  transit  requiring  it  to  turn  into  Fifty-Third  street. 
It  stopped  on  SeTenth  avenue,  between  Fifty-Second  and  Fifty-Third 
streets,  on  the  easterly  track,  and  at  about  a  point  at  which  a  signal 
was  placed,  with  the  word  '"Stop"  upon  it.  That  signal  was  located 
about  80  feet  south  of  the  point  at  which  began  the  curve  of  the  tracks 
going  into  Fifty-Third  street,  and  about  129  feet  from  the  southerly 
side  of  Fifty-Third  street.  Stationed  at  Fifty-Third  street,  and  be- 
tween the  tracks  on  Seventh  avenue  and  on  Fifty-Third  street,  was  a 
flagman,  whose  duty  it  was  to  give  signals,  and  who,  at  the  time 
of  this  accident,  did  signal  to  the  motorman  on  the  car  to  start,  and 
to  round  the  curve  at  Fifty-Third  street.  There  was  another  man 
stationed  on  the  cross  walk  at  Fifty-Third  street,  on  the  west  side 
of  Seventh  avenue;  and  his  duty  was  to  signal  or  give  warning  to 
any  one  attempting  to  cross  Fifty-Third  street  of  the  approach  of  a 
oar  around  the  curve.  That  signalman  was  so  stationed  at  the  time 
of  the  accident  On  Seventh  avenue,  north  of  Fifty-Third  street,  was 
a  flag  on  a  standard.  At  that  point  all  cars  going  south  on  tlie 
westerly  track  on  Seventh  avenue,  above  Fifty-Third  street,  came  to 
a  stop  until  the  motormen  on  such  south-bound  cars  were  signaled 
by  the  flagman  to  proceed.  On  the  morning  of  the  accident  in  ques- 
tion, the  plaintiff's  intestate  was  riding  his  bicycle  at  a  rate  of  speed 
which  is  variously  estimated  from  six  to  ten  miles  an  hour.  He  was 
coming  down  Seventh  avenue,  and  at  some  distance  behind  a  south- 
bound car  of  the  defendant,  on  the  westerly  track,  above  Fifty-Third 
street.  That  car  stopped  at  the  flag  signal  above  Fifty-Third  street 
The  plaintiff's  intestate  was  riding  between  the  rails  of  the  westerly 
track,  and,  when  the  car  in  front  Of  him  stopped,  he  turned  out  to  the 
west,  kept  on  without  abatement  of  speed,  and  when  he  reached  the 
curve  on  Fifty-Third  street,  and  near  the  westerly  cross  walk,  he 
was  struck  by  the  defendant's  car,  and  sustained  injuries  from  which 
he  died. 

The  question  of  negligence  of  the  defendant  is  somewhat  Involved 
with  that  of  the  acts  of  the  plaintiff's  intestate  himself;  but  sep- 
arating the  two  matters,  and  considering  the  relation  of  the  defend- 
ant alone  to  the  occurrence,  it  is  made  to  appear  suflBcientlj  that 
great  care  was  observed  in  the  management  of  the  cars  of  the  de- 
fendant, so  far  as  the  employment  of  persons  stationed  on  the  street 
is  concerned.  Neither  of  the  flagmen  was  shown  to  have  omitted 
anything  he  could  have  done  to  prevent  the  accident.  There  is 
nothing,  therefore,  to  show  that  the  flagman  stationed  between  the 
walks  on  Seventh  avenue  could  have  seen  the  plaintiff's  intestate 
while  he  was  behind  the  south-bound  car,  and  between  the  rails  of 
the  westerly  track,  and  before  he  turned  out.  There  is  nothing  to 
show  that  the  flagman  on  the  cross  walk  could  have  seen  him  until 
the  accident  was  imminent,  or  until  he  turned  out.  It  was  shown 
that  ample  provision  was  made  to  prevent  collisions,  and  that  each 
of  the  flagmen  performed  his  full  duty.  If  any  negligence  can  be 
Imputed  to  the  defendant's  servants,  therefore,  it  must  be  to  the 
motorman  of  the  car;  and  here  the  evidence  fails  again.  There  was 
nothing  to  show  that  the  motorman  could  have  seen  the  plaintifiTs 
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integtate  1)efore  the  aouth-bound  car  stopped,  or  that  be  was  in  the 
line  of  yision  until  the  plaintiff's  intestate  came  in  front  of  the  south- 
bound car,  at  which  time  the  car  which  struck  the  decedent  was  on 
the  curve  of  Fifty-Third  street.  There  was  nothing,  then,  to  show 
any  neglect  of  the  motorman  in  not  fully  stopping  his  car,  or  in  not 
making  an  effort  to  stop  it  As  soon  as  the  motorman  saw  the 
plaintiff's  intestate,  he  released  the  grip  and  applied  the  brake  (tne 
gong  was  sounding  all  the  time).  "The  cable  fell  out,  and  the  car 
slipped  along."  The  motorman  was  performing  his  full  duty.  He 
was  considering  the  condition  of  the  avenue  and  of  the  street  at  the 
curve.  His  attention  was  attracted  to  a  woman  who  was  crossing 
the  street,  and  whom  he  thought  might  be  in  peril.  She  "jumped 
aside,"  and  then  he  saw  on  the  other  side  the  plaintiff's  intestate, 
coming,  as  all  agree,  at  a  rapid  rate  towards  the  curve,  with  the  situ- 
ation of  which,  and  the  operation  of  cars  about  which,  he  was  en- 
tirely familiar,  as  he  was  in  the  habit  of  riding  twice  or  more  every 
day  on  his  bicycle  across  that  curve.  We  do  not  see,  therefore,  that 
there  was  any  negligence  shown  on  the  part  of  the  motorman.  The 
claim  that  the  duty  was  incumbent  upon  the  motorman,  in  turning 
the  curve,  to  be  vigilant,  in  order  to  prevent  collisions  with  vehicles 
going  southward,  is,  as  a  general  statement,  entirely  correct;  but. 
under  the  conditions  disclosed  by  the  proof  in  this  case,  we  fail  to 
see  that  anything  is  shown  to  have  been  omitted  by  him  that  pru- 
dence and  care  would  have  required.  Irrespective  of  any  other  ques- 
tion in  the  case,  and  without  considering  whether  it  was  not  clearly 
shown  that  the  accident  was  caused  by  the  impetuous  riding  of  the 
plaintiff's  intestate  at  a  point  known  to  him  to  be  dangerous,  we  are 
of  the  opinion  that  on  the  whole  evidence  the  defendant  was  entitled 
to  a  verdict  on  this  question  of  negligence. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


HODGES  V.  FBIEDHEIM. 
(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  1888.t 

1.  Acnow  FOR  Work  ahd  Labor— Pleabing. 

In  an  action  to  recover  for  work,  labor,  and  services,  allegations  of  the 
complaint  that  the  contract  was  made  with  one  of  the  defendants,  and  that 
tbe  work  thereunder  proceeded  with  the  knowledge  and  consent  of  the  other 
defendant,  who  had  In  the  meantime  become  a  partner  of  the  first,  and 
with  the  knowledge  and  consent  of  their  firm,  set  up  no  cause  of  action  as 
a^ralnst  the  second  defendant. 

IL  Apfeai. — Amekdmbnt  of  Complaint— Pi.eadtbo  akd  Pboof. 

Upon  an  appeal  from  a  judgment  dismissing  a  complaint,  the  appellate 
division  of  the  supreme  court  cannot  conform  the  complaint  to  one  of  sev- 
eral possible  views  of  the  evidence,  for  the  purpose  of  reversing  a  Judgment 
which,  secundum  allegata  et  probata,  was  entirely  correct 

Appeal  from  special  term. 

Action  by  Arthur  A.  Hodges  against  Leopold  Friedheim  and  oth- 
ers. From  a  judgment  dismissing  the  complaint  as  against  Fried- 
beim,  plaintiff  appeals.     Affirmed. 

49  N.T.S.-34 


Digitized  by 


Google 


5ftO  49  NBW  YORK  SUPPLSHBNT  (Sup.  CL 

and  n  N«w  Tork  State  Raporter. 

Argued  before  VAN  BRUNT,  P.  J,,  and  BAREETT,  BUMSEY,  IX 
GRAHAM,  and  McLAUGHLIN,  JJ. 

Henry  Tompkins,  for  appellant 
David  Salomon,  for  respondent 

BARRETT,  J.  This  action,  as  originally  brought  was  for  -the 
foreclosure  of  a  mechanic's  lien  upon  a  leasehold  interest  in  certain 
real  property  described  in  the  complaint  The  plaintiff  is  the  as- 
signee of  one  Rafalsky,  who  entered  into  a  written  agreement  with 
the  defendant  Stpin,  for  the  interior  decoration  of  a  restaurant  in 
the  building  erected  upon  the  land  in  question.  At  the  time  when 
the  a^eement  was  made  Stein  was  sole  lessee  of  the  premises.  He 
subsequently  entered  into  a  partnership  with  the  defendant  Fried- 
heim  for  the  purpose  of  conducting  the  restaurant,  and  thereupon  he 
assigned  to  Friedheim  a  half  interest  in  the  lease.  At  the  commence- 
ment of  the  trial,  the  plaintiff  abandoned  his  attempt  to  foreclose, 
and  waived  his  mechanic's  lien.  He  thereupon  asked  for  personal 
judgment  against  both  Stein  and  Friedheim.  He  also  moved  to 
amend  his  complaint  by  demanding  this  personal  judgment  and  his 
motion  was  granted.  The  trial  then  proceeded,  and  it  resulted  in  a 
judgment  against  Stein,  bnt  in  favor  of  Friedheim.  From  the  latter 
judgment,  the  plaintiff  appeals. 

He  contends  that  Friedheim's  liability  was  clearly  established  by 
the  evidence  adduced  upon  the  trial.  But  the  difiQculty  is  that  no 
cause  of  action  is  alleged  as  against  this  particular  defendant  The 
only  allegation  made  against  him  is  that,  after  he  became  Stein's 
partner  and  the  owner  of  a  half  interest  in  the  lease,  the  decoration 
of  the  restaurant,  pursuant  to  the  contract  with  Stein,  proceeded, 
with  his  knowledge  and  consent,  and  with  the  knowledge  and  con- 
sent of  the  firm.  We  must  assume  that  the  proofs  were  given  solely 
In  support  of  this  averment.  Conceding  that  these  proofs  sustained 
the  allegation,  still  the  judgment  of  dismissal  was  right  ^o^>  clearly, 
neither  Friedheim  nor  the  firm  of  Stein  &  Friedheim  could  be  held 
merely  because  the  work  was  done  with  his  or  their  knowledge  and 
consent,  under  a  contract  with  Stein. 

We  cannot,  upon  this  appeal,  amend  the  complaint  in  essential 
particulars,  for  the  purpose  of  fitting  it  to  the  facts  which  the  plain- 
tiff deems  to  have  been  established.  Indeed,  were  it  proper  in  anv 
case  to  amend  a  complaint  on  appeal  in  a  vital  particular  for  the 
purpose  of  reversing  a  judgment,  it  would  here  be  difficult  accurately 
to  conform  this  complaint  to  the  proofs  adduced  upon  the  trial. 
These  proofs  might  well  be  adapted  to  a  variety  of  allegations.  It  is 
impossible,  for  instance,  to  say  whether,  in  addition  to  the  written 
contract  with  Stein,  the  plaintiff  sought  to  establish  a  parol  contract 
with  Friedheim  or  with  the  firm,  or  whether  he  aimed  at  a  novation, 
or  an  assumption  by  the  firm  of  Stein's  obligation.  He  should  have 
definitely  taken  his  position  on  these  heads,  and  his  complaint  should 
have  been  formulated  accordingly.  His  evidence  would  then  have 
been  adapted  to  his  allegations,  and  the  court  would  have  been  in  a 
position  to  determine  whether  the  particular  obligation  of  Fried- 
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heim,  upon  which  he  rested  his  case  as  against  that  defendant,  had 
been  made  out.  We  cannot  upon  this  appeal  grope  through  the 
case,  and  adapt  the  evidence  to  whatever  obligation  on  Friedheim's 
part  it  may  possibly  support.  In  other  words,  we  cannot  conform 
the  complaint  to  one  of  several  views  of  the  evidence,  for  the  purpose 
of  reversing  a  judgment  which,  secundum  allegata  et  probata,  was 
entirely  correct. 
The  judgment  should  be  aflBrmed,  with  costs.     All  concur. 


(23  App.  Dlv.  518.) 

In  re  OPENING  OF  MT.  VERNON  AVE. 
(Supreme  Coart,  Appellate  Division,  First  Department    December  17,  1807.) 

Cbmeteries — Streets — Statdtobt  Exbmftion. 

The  rural  cemetery  act  (Laws  1847,  c.  133,  i  10),  at  the  time  of  the  or- 
ganization of  the  cemetery  association  inyolved,  proTlded  that  no  street, 
road,  avenue,  or  thoroughfare  should  be  laid  through  such  cemetery,  or 
any  part  of  the  lands  held  by  such  association  for  the  purposes  of  a  ceme- 
tery, without  the  consent  of  the  trustees  of  such  association,  except  by 
special  permission  of  the  legislature;  and  Laws  1886,  c.  712,  §  2,  proyldea 
that  no  restriction  or  limitation  shall  afFect  any  proceeding  for  the  laying 
ont  or  establishment  of  any  street,  but  such  proceeding  sh.iU  hare  the  same 
eCTect,  when  taken,  as  though  such  restriction  or  limitation  had  been  re- 
pealed. Beld,  that  such  law  of  1886  Is  not  effectual  to  take  away  the  right 
given  by  such  section  of  the  rural  cemetery  act,  as  It  does  not  purport  to 
affect  the  right  to  lay  out  or  open  streets,  nor  contain  anything  with  refer- 
ence to  such  right. 
O'Brien,  J.,  dissenUng. 

Appeal  from  special  term. 

Application  by  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York  to  acquire  title  for  the  purpose  of  opening  Mt.  Vernon 
avenue,  from  Jerome  avenue  to  the  northern  boundary  of  the  city. 
From  an  order  appointiog  commissioners,  of  estimate  and  assessment, 
the  Woodlawn  Cemetery  appeals.     Reversed. 

The  following  is  the  opinion  of  the  court  below  (PRYOR,  J.): 

Whether  Woodlawn  Cemetery,  because  no  longer  a  rural  cemetery,  and  be- 
ranse  owning  three  hundred  and  fifty  acres,  may  claim  the  protection  of  the  act 
of  1847,  need  not  be  decided.  In  language  not  to  be  mistaken,  the  legislature 
ratlfled  and  confirmed  the  act  of  the  commissioner  of  street  improvements  in 
laying  out  this  avenue.  Acts  1886,  c.  712,  g  1.  Here,  then,  is  the  "special  per- 
mission" required  by  the  act  of  1817.  But  in  this  case  no  permission  was 
necessary;  for  by  section  2,  c.  712,  Laws  1896,  Is  expressly  provided  that  "no 
limitation  or  restriction  contained  in  any  general  or  special  law  relating  to  the 
laying  out  or  establishment  of  any  street,  avenue,  »  *  •  shall  affect  any 
q>eclal  proceeding  heretofore  or  hereafter  commenced  to  acquire  title  to  any 
such  street,  avenue,"  etc.,  "and  any  such  proceeding  shall  be  commenced  and 
completed  the  same  as  if  such  limitation  or  restriction  existed,  and  as  If  such 
limitation  or  restriction  had  been  repealed,"  etc.  It  Is  answered,  however,  that 
the  rural  cemetery  law  Is  a  special,  private,  and  local  statute,  while  the  act 
of  1896  is  a  general  statute,  and  that  hence  the  former  is  not  repealed  by  the 
latter.  In  re  Commissioners  of  Central  Park,  50  N.  Y.  493.  The  exact  contrary 
is  the  fact;  the  act  of  1847  (amended  1877)  being  general,  the  act  of  18!X3  being 
special  and  local.  Moreover,  section  2  of  the  act  of  1896  does  not  Import  a  re- 
peal of  the  former  statute,  but  forbids  Its  application  to  the  laying  out  and 
opening  of  this  avenue.  It  is  Insisted,  again,  that  the  act  of  1896  Is  unconsti- 
tntlMial,  because,  being  private  and  local,  it  embraces  more  than  one  subject. 
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and  the  repeal  of  section  10  of  the  act  of  1847  is  not  expressed  In  Its  titlo. 
Here,  I  repeat,  Is  no  repeal,  but  a  provision  that  the  section  shall  not  apply  to 
the  present  case.  But,  be  there  a  repeal,  still  the  enactment  is  valid.  The 
title  is  "An  act  in  relation  to  the  final  map.  plans  and  proliles  of  the  Twenty- 
Third  and  Twenty-Fourth  wards  of  the  city  of  New  York."  Upon  perusal  of 
the  st&tute  it  is  obvious  that  its  subject  is  single,  as  indicated  by  the  title. 
Removal  of  an  obstacle  to  tlie  attainment  of  the  policy  of  the  enactment  is 
certainly  not  an  independent  and  incongruous  provision,  nor  beside  the  purpci- 
de<-lared  in  the  title.  "It  expresses  a  general  object,  and  It  must  now  be  con- 
sidered as  the  settled  rule  of  construction  that,  where  such  is  the  case,  ail  mat- 
ters fairly  and  reasonably  connected  with  it,  and  all  measures  which  will  or 
may  facilitate  its  accomplishment,  are  proper  to  be  incorporated  in  the  act. 
and  are  germaln  to  Its  title."  In  re  Knaust.  101  N.  Y.  188,  IW,  4  X.  B.  33S. 
Ample  and  unimpeachable  authority  for  opening  the  avenue  is  apparent. 
Application  granted. 

Argaed  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  PATTERSOX, 
and  O'BRIEN,  JJ. 

Qiarles  A.  Miller,  for  appellant. 
Henry  De  F.  Baldwin,  for  respondent 

BUMSEY,  J.  Mt.  Vernon  arenue  was  laid  out  as  a  street  of  the 
first  class  in  the  citj  of  New  York  in  1876,  and  the  maps  and  profile's 
were  filed  in  the  proper  oflBce  in  due  time.  As  laid  out  upon  the 
maps,  it  passed  through  a  portion  of  the  lands  owned  for  cemeterv 
purposes  by  the  WoodJawn  Cemetery,  an  association  organized  nndor 
chapter  133  of  the  Laws  of  1847,  generally  known  as  the  "Rural 
Cemetery  Act."  Although  the  street  was  laid  out  so  many  years 
ago,  no  steps  were  taken  to  open  it  until  the  year  1897,  when  th;' 
usual  formal  notice  was  given  that  an  application  would  be  made  to 
the  court  for  the  apjwintmcnt  of  commissioners  of  estimate  and  as 
sessment'  The  Woodlawn  Cemetery  appeared  and  opposed  the  ap- 
plication so  far  as  its  land  was  concerned,  upon  the  ground  that,  by 
the  proTJsions  of  the  law  under  which  it  was  organized,  no  street 
could  be  laid  through  any  part  of  the  lands  owned  b.v  it  without  its 
consent  or  the  special  permission  of  the  legislature.  It  was  claimed 
by  the  city  that  such  permission  had  been  granted,  and  it  was  so  held 
by  the  court  at  special  term.  Whether  the  court  was  correct  in  so 
holding  is  the  single  question  presented  upon  this  appe<il. 

iSlnce  the  organization  of  the  association,  permission  has  been  (nvrii 
io  it  by  the  legislature  to  hold  a  much  larger  quantity  at  land  than 
that  authorized  by  the  act  under  which  it  was  incorporated;  but  in 
all  other  respects  there  has  been  no  change  in  its  rights  as  they  wen* 
«stabliBhed  by  that  statute,  imless  some  of  these  rights  have  been 
talien  away  by  the  laws  hereafter  to  be  referred  to.  That  it  was 
organized  as  a  rural  cemetery,  and  still  remains  one,  is  not  to  bi> 
disputed;  and,  in  fact,  it  does  not  seem  to  be  seriously  contested,  al- 
Uiough  some  suggestion  to  the  contrary  is  made  in  the  briefs  of  coun- 
Rel.  As  such  an  association,  it  is  undoubtedly  entitled  to  the  benefit 
of  section  10  of  the  law  under  which  it  was  organized,  which  at  th*" 
time  of  the  organization  of  this  cemetery  provided  that  the  proprietors 
of  lots  or  plots  in  such  cemeteries  should  hold  those  lots  exempt  frnm 
taxation  so  long  as  they  should  be  devoted  to  the  purpose  of  a  ceme- 
tery, and  that  during  that  time  no  street,  road,  avenue,  or  thoroogh 
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tare  should  be  laid  through  such  cemetery,  or  any  part  of  the  land» 
held  by  such  association  for  the  purposes  aforesaid,  without  the  con- 
sent of  the  trustees  of  such  association,  except  by  special  permis- 
sion of  the  legislature  of  the  state.  As  originally  passed,  the  section 
forbade  the  laying  of  any  street  through  the  lands  of  the  association, 
but  in  an  amendment  made  in  1877  the  word  "laying"  was  changed 
to  the  phrase  "laying  out."  It  is  suggested  by  counsel  that  this 
change  of  verbiage  makes  a  great  change  in  the  effect  of  the  statute, 
because,  when  it  forbade  laying  a  road  through  the  cemetery  lands, 
that  necessarily  involved  a  prohibition,  not  only  of  the  making  of  a 
map  locating  a  road  or  street  tlirough  the  cemetery,  but  also  of  the 
opening  and  maintaining  such  a  street,  whereas,  when  the  l^islature 
forbade  only  the  laying  out  of  a  street,  it  meant  pimply  that  no  map 
should  be  made  locating  a  street  through  those  lands,  but  it  did  not 
intend  that  a  street  already  located  should  not.  be  opened  and  main- 
tained. It  is  hardly  necessary  to  discuss  this  proposition.  To  accede 
to  the  contention  of  the  learned  counsel  for  the  appellant  would  be 
simply  to  say  that,  while  the  legislature  did  not  permit  a  map  to  be 
filed  locating  a  road  through  these  lands,  yet,  if  a  road  could  be  opened 
without  a  map,  that  was  not  to  be  forbidden.  Such  a  contention 
defeats  itself,  and  it  is  not  necessary  to  discuss  it  further. 

But,  aside  from  all  these  collateral  questions,  the  true  matter  in 
issue  is  whether  permission  has  been  granted  by  the  legislature  to  lay 
out  this  road.  It  is  suggested  that  such  permission  was  granted  by 
chapter  245  of  the  Laws  of  1874  and  chapter  545  of  the  Laws  of  1890; 
but  a  consideration  of  those  sections  satisfies  us  that  they  will  not 
bear  the  construction  contended  for  by  the  counsd  for  the  respondent 
If  such  permisaion  was  granted  at  all,  it  was  done  only  by  section  2 
of  chapter  712  of  the  Laws  of  1896;  and  the  question  is  whether  that 
section,  upon  a  fair  constmction,  can  be  held  to  grant  the  special  per- 
mission required  by  section  10  of  the  rural  cemetery  act,  before  a 
street  can  be  laid  out  through  the  grounds  of  a  cemetery  organized 
under  that  act 

It  will  be  noticed  that  the  legislature  have  expressly  limited  the 
manner  of  taking  away  the  exemption  which  by  that  section  has  been 
granted  to  a  rural  cemetery.  The  reason  for  this  limitation  is  not 
difBcult  to  find.  These  cemeteries  were  established  as  places  for  the 
burial  of  the  dead.  It  was  the  intention  that  from  time  to  time,  and 
as  rapidly  as  possible,  lots  should  be  laid  out  all  over  the  cemeteries 
in  which  the  lot  owners  might  bury  their  dead.  It  would  be  impos- 
sible to  dispose  of  the  lots  unless  ^ose  buying  them  were  practically 
gnarantied  that  the  bodies  buried  in  them  should  remain  undisturbed. 
Nothing  is  more  hateful  than  the  desecration  of  a  grave,  and  it  was 
not  only  necessary  for  the  sale  of  the  lots  that  this  ex^nption  should 
be  given,  but  jt  was  done  also  in  deference  to  what  is  recognized  as 
a  oniTersal  sentiment,  that  the  places  which  are  consecrated  to  the 
burial  of  the  dead  shall  perpetually  remain  unviolated  and  undis- 
turbed. In  deference  to  this  feeling,  the  legislature  practically  prom- 
ised by  section  10  of  the  act  that  these  cemetery  grounds  should  be 
pat  to  no  other  use  except  by  special  permission  of  the  legislature, 
which  it  was  fair  to  infer,  in  view  of  the  circumstances;  would  only 
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be  granted  for  peculiar  reasons,  and  under  some  special  exigencies. 
When  the  legislature  said  that  the  exemption  should  only  be  takai 
away  by  special  permission,  they  must  be  deemed  to  have  meant 
precisely  what  was  said,  and  therefore  no  general  expressions  which 
do  not  necessarily  cover  the  particular  case  will  be  deemed  to  be  suf- 
'ficient  In  view  of  these  considerations,  an  examination  of  section 
2  of  chapter  712  of  the  Laws  of  1896  will  show,  we  think,  that  it  is 
not  broad  enough  to  take  away  the  exemption  given  by  section  10 
of  the  rural  cemetery  act  The  provisions  of  section  10,  as  above 
quoted,  show  that  the  iwrivilege  that  no  street  diall  be  laid  out  through 
the  cemetery  is  not  a  restriction  or  a  limitation  upon  the  right  to  lay 
out  a  street,  but  it  is  a  privilege  given  to  the  lot  owners  for  a  special 
purpose,  and  to  su\)serve  a  particular  end.  There  is  no  general  right 
to  lay  out  streets  through  any  private  property,  and,  unless  given  by 
statute,  no  such  right  exists. 

Section  2  of  the  act  in  question  does  not  purport  to  affect  the 
right  to  lay  out  or  open  streets.  It  contains  nothing  with  reference 
to  that  right.  It  simply  acts  upon  proceedings  which  have  been  or 
ahall  be  commenced  for  that  purpose,  and  it  provides  that  no  restric- 
tion or,  limitation  shall  affect  those  proceedings;  but  it  does  not 
provide  that  an  exemption  theretofore  existing  shall  be  taken  away, 
so  as  to  extend  the  operation  of  those  proceedings.  If  there  were 
any  limitations  or  restrictions  in  the  proceeding  to  acquire  title,  by 
which  they  were  hampered,  this  section  oDerates  to  take  away  those 
limitations;  but  it  does  not  purport,  nor  is  it  broad  enough,  to  take 
away  any  exemption  which  was  granted  before  the  commencemoit 
of  the  proceedings,  and  with  regard  to  which  the  proceedings  them- 
selves can  have  no  effect.  It  does  not  say  that  any  exemption  granted 
is  repealed,  but  it  says  that  the  proceeding  shall  have  the  same 
effect  when  it  is  taken  as  though  any  restriction  or  limitation  to  it 
had  been  repealed.  But,  as  we  said,  the  provisions  of  section  10 
«f  the  rural  cemetery  act  contains  no  restriction  or  limitation  to  any 
proceeding.  The  exemption  given  by  that  act  takes  effect  before  the 
proceeding  can  be  commenced,  and  it  gives  to  the  lot  owner  an 
absolute  guaranty  against  the  taking  of  the  first  step  necessary  to  the 
existence  of  the  right  to  begin  snch  proceeding.  Ko  matter  what 
proceeding  has  been  taken,  it  cannot  be  effective  to  give  the  right 
to  lay  a  road  through  this  cemetery,  because  the  law  says  the  ceme- 
tery is  not  within  the  jurisdiction  of  the  persons  who  undertake  to 
lay  out  the  road.  The  difference  is  precisely  the  difference  between 
jurisdiction  and  procedure.  The  provisions  of  section  2  of  the  stat- 
ute of  1896  may  be  effectual  to  enlarge  the  procedure,  and  to  take 
away  any  restrictions  or  limitations  in  regard  to  that;  but  they  are 
not  effectual  to  enlarge  the  right  to  take  property  which  originally 
was  not  within  the  power  of  the  court  exercising  the  procedure.  To 
do  that,  the  legislature  says  that  its  special  permission  is  necessary, 
and  that  means,  as  we  think,  that  the  law  which  takes  away  the 
exemption  must  be  so  broad  and  so  plain  that  it  can  be  seen  that 
it  is  aimed  at  the  exemption,  and  not  at  something  collateral  to  it. 
which  exists  without  regard  to  it,  and  which  can  proceed  although 
the  exranption  is  still  in  full  force.     For  these  reasons,  we  are  of  the 
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opinion  tliat  tlie  law  of  1896  is  not  effectual  to  take  away  the  riglit 
given  by  section  10  of  the  rural  cemetery  act,  and  that  the  judge  erred 
in  appointing  commiaeioners  of  estimate  and  assessment,  so  far  as 
thiB  land  was  concerned.  It  is  not  necessary,  in  this  view  of  the  case^ 
to  examine  into  the  constitutionality  of  the  law  of  1896. 

The  order  appealed  from  must  be  reversed  so  far  as  it  affects  the 
lands  of  the  association,  with  f  10  costs  and  disbursements. 

VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

(XBRIEN,  J.     I  dissent,  for  the  reasons  given  by  the  learned  judge 
at  special  term. 


(25  App.  Dlv.  40©.) 

BBARDSLBY  T.  MoCUTOHEON. 

(Supreme  Oonrt,  Appellate  Division,  Fourth  Department    February  6,  1888.) 

1.  OOKTRAOTS— Modification — Validitt. 

Legatees  and  executors  rented  two  separate  farms  to  J.  and  to  M.,  co- 
legatees,  for  their  lives,  and  a  certain  rent  was  to  be  paid  annually,  re- 
serving the  amount  due  the  lessees  as  legatees  on  each  annual  division  of 
the  rental  money  between  the  legatees,  which  money  was  to  be  divided 
"without  any  deduction  for  any  cause  whatever."  Thereafter  J.  became 
unable  to  pay  his  rent,  and  it  was  agreed  by  the  legatees  other  than  M. 
that  J.  might  surrender  his  lease,  which  he  did,  and  that  M.  also  might 
surrender  hers,  which  she  refused  to  do.  The  premises  formerly  leased 
by  J.  were  afterwards  rented  for  a  much  less  amount.  Held,  that  M.  falght 
continue  to  reserve  her  share  of  the  rent  under  the  two  leases  as  originally 
entered  into. 

IL  Saitb— Execution— BsTOPPBL. 

One  who  sues  on  a  lease  founded  on  and  executed  In  pursuance  of  a  con- 
tract cannot  assert  that  the  contract  was  not  properly  executed. 

Appeal  from  trial  term,  Orleans  county. 

Action  by  H.  Spencer  Beardsley,  as  trustee,  against  Ellen  H.  Mo- 
Catcheon.  Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ, 

Thomas  A.  Kirby,  toe  appellant 
Isaac  S.  Signor,  for  respondent, 

ADAMS,  J.  This  is  an  action  for  rent,  and  the  undisputed  facts  of 
the  case  are  briefly  these,  viz. :  Prior  to  August  16,  1884,  one  Peter 
Johnson,  who  at  the  time  of  his  decease  was  the  owner  of  the  demised 
premises,  departed  this  life,  leaving  a  last  will  and  testament,  in  and 
by  w^hich  he  nominated  and  appointed  Dwijrht  P.  Johnson  and  Fin- 
nette  B.  Crossett  his  executors,  and  devised  to  them  the  premises  io 
question,  together  with  certain  other  premises,  in  trust,  to  receive  the 
it*nts,  issues,  and  profits  thereof  during  the  lifetime  of  two  of  his 
daogbters.  After  the  decease  of  the  testator,  a  contest  arose  dver  the 
probate  of  his  will,  but  the  controversy  was  subsequently  compromised, 
and  as  the  result  of  such  compromise  all  the  adult  legatees,  including 
the  above-named  executors,  entered  into  a  written  agreement  on  the 


Digitized  by 


Google 


53ti  49  NBW  YORK  SUPPLEMENT  <Sl 

and  83  New  York  State  Reporter. 

22d  day  of  March,  1884,  in  and  bj  the  terms  of  which  it  was  stip 
that  the  premises  in  question  should  be  leased  to  the  defendant  ( 
the  lifetime  of  the  two  daughters  wlio  are  the  beneficiaries  nan 
the  will,  or  the  survivor  of  them,  at  the  annual  rental  of  f  403^( 
that  certain  other  premises  owned  by  the  testator  at  the  time  of  1 
cease  should  be  rented  to  Dwight  P.  Johnson,  one  of  his  execute 
the  annual  rental  of  f668.  It  was  further  agreed  that  each  1 
should  pay  all  the  taxes  and  insurance,  and  make  such  repairs  ai 
necessary  upon  the  premises  respectively  demised;  that  the  n 
come  arising  from  such  rental  should  be  equally  distributed  i 
several  legatees  mentioned  in  the  will  of  Peter  Johnson;  and  th 
defendant  might,  upon  the  annual  division  of  such  rental  mone; 
tain  her  share  thereof,  to  be  applied  towards  the  payment  of  thi 
reserved  for  the  premises  leased  by  her.  In  pursuance  of  this 
ment  Dwight  P.  Johnson  went  into  occupation  of  the  premises 
by  him,  and  continued  therein  down  to  the  1st  day  of  April,  189( 
appears,  however,  that  on  the  2d  day  of  July,  1895,  the  accou 
Dwight  P.  Johnson,  as  executor  of  Peter  Johnson,  were  judicial 
tied  by  the  surrogate  of  Orleans  county,  and  it  was  then  disc< 
that  he  was  largely  in  arrears  for  the  rent  owing  by  him,  and  tl 
was  unable  to  pay  the  same.  It  was  thereupon  agreed  by  th 
the  five  legatees  other  than  the  defendant  that  Dwight  P.  Jo 
should  be  permitted  to  surrender  his  lease,  and  that  the  defe 
should  also,  at  her  option,  be  at  liberty  to  surrender  hers.  Ther 
Dwight  P.  Johnson  did  surrender  his  lease,  and  he  and  his  co-exi 
resigned  their  trust,  but  the  defendant  declined  to  avail  herself 
option  olTered  her,  and  continued  in  the  occupation  of  the  pn 
under  her  lease.  Subsequently  the  plaintiff  was  duly  appointed 
mentary  trustee  in  the  place  of  the  executors  who  had  resigned 
after  making  diligent  effort  to  secure  a  tenant  for  the  Dwight  P. 
son  premises,  he  finally  leased  the  same  to  one  Marcellus,  for  t] 
nual  rental  of  f  600,  the  estate  to  pay  all  taxes  except  the  highwa 
and  for  all  necessary  repairs  made  to  the  buildings  upon  the  de 
premises.  Upon  this  state  of  facts  arises  the  main  contention 
case,  the  plaintiff  insisting  that  the  defendant  is  only  entitled, 
the  agreement  of  March  22d,  to  one-fifth  of  the  net  income  a 
from  the  rental  of  the  two  farms  upon  the  basis  of  the  rent  reser 
the  Marcellus  lease;  while,  upon  the  other  hand,  the  defendant  ( 
that  she  is  entitled  to  have  the  distribution  or  division  made  op< 
basis  of  the  original  lease  to  Dwight  P.  Johnson;  and  in  her  a 
she  alleges  that  she  has  offered  to  allow  judgment  to  be  ei 
against  her  for  the  amount  due  her  father's  estate  upon  the 
basis.  The  learned  trial  court  sustained  the  plaintiff's  contentioi 
the  correctness  of  its  conclusion  is  consequently  the  principal  qn 
to  be  determined  upon  this  appeal.  We  are  persuaded  that  a 
brief  reference  to  the  language  of  the  agreement  which  determin 
rights  of  the  respective  parties  will  possibly  furnish  the  most  sa 
tory  solution  of  the  controversy,  and  by  adopting  this  course  it  v 
found  that  the  agreement  of  March  22d,  after  reciting  that  it  is  ei 
into  for  the  purpose  of  settling  all  litigation  and  dispute  arising  i 
the  contest  of  the  wiU  of  Peter  Johnson,  provides  that  the  exet 
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and  trneiteeB  shall  execnte  a  lease  of  the  home  farm  of  167  acres  to 
D.  P.  Johnson  "during  the  lives  of  said  D.  P.  Johnson  and  Ellen  H. 
McCutcheon,  or  the  survivors  of  them,  for  the  annual  rental  of  f 668, 
to  be  paid  to  the  executors  on  the  1st  daj  of  December  of  each  year, 
reserving  the  amount  doe  said  lessee  (D.  P.  Johnson)  on  each  annual 
division  of  the  rental  money."  Then  follows  a  like  provision  for  leas- 
ing the  "Stillwater"  farm  of  126  acres  to  the  defendant  during  the  lives 
of  Emily  A.  Johnson  and  Finnette  B.  Crossett,  or  the  survivor  of  them, 
and  the  further  stipulation  as  to  the  payment  of  the  taxes  and  insur- 
ance by  the  respective  tenants,  to  which  reference  has  already  been 
made.  Tlie  lessees  also  expressly  agree  to  pay  to  the  executors  the 
annual  rental  to  be  specified  in  their  respective  leases,  excepting  and 
reserving  such  amounts  as  shall  be  due  them  at  each  annual  division 
of  the  rental  money,  and  the  executors  agree  to  make  such  division 
"without  any  deduction  for  any  cause  whatever."  In  pursuance  of 
this  agreement,  leases  were  subsequently  executed  to  the  respective 
lessees,  and  it  is  conceded  that  both  Emily  A.  Johnson  and  Finnette  B. 
Crossett  were  living  at  the  time  this  action  was  commenced.  It  vdll 
be  seen,  therefore,  that  the  defendant  and  the  plaintiff's  predecessors 
are  parties  to  an  express  contract  providing  that  certain  premises  shall 
be  leased  upon  terms  and  conditions  which  are  fixed  and  definite;  and, 
as  this  contract  is  still  in  force,  we  are  unable  to  see  upon  what  prin- 
ciple the  plaintiif  claims  the  right  to  modify  its  terms  without  the  de- 
fendant's consent.  It  is  somewhat  remarkable  that  the  contract 
should  not  have  contained  some  pro\'ision  for  just  such  a  contingency 
as  eventually  happened,  but  it  is  concededly  silent  upon  that  subject; 
and,  as  the  parties  appear  to  have  executed  it  with  due  formality  and 
deliberation,  they  should  now  abide  the  consequences  of  their  omission. 
In  other  words,  the  estate  of  Peter  Johnson  having;,  for  a  sufficient  con- 
sideration, leased  the  premises  in  question  to  the  defendant  for  a  defi- 
nite term  upon  certain  conditions,  she  has  the  undoubted  legal  right  to 
insist  that  those  conditions  shall  be  literally  fulfilled,  even  though 
their  fulfillment  involves  the  estate  which  the  plaintiff  represents  in 
some  loss.  Such  loss,  whatever  it  may  be,  it  is  proper  to  suggest,  arises 
from  no  fault  of  the  trustee,  for  his  good  faith  in  the  matter  is  not 
questioned;  but  it  is  rather  the  result  of  Ins  predecessors'  improvi- 
dence. It  is  urged,  however,  that  if  the  contract  of  March  22d  is  to 
receive  the  construction  which  we  are  disposed  to  give  it,  the  defendant 
cannot  insist  upon  its  enforcement,  for  tlie  reason  that  by  its  terms  it 
is  to  be  binding  only  when  signed  by  all  of  the  immediate  heirs  of 
Peter  Johnson,  deceased ;  it  being  conceded  that  the  minor  children  of 
a  deceased  daughter  of  Peter  Johnson  are  not  parties  to  it.  But  this 
contention  is  one  which  we  do  not  regard  worthy  of  very  serious  con- 
mderation,  inasmuch  as  the  plaintiff  brings  his  action  upon  the  written 
lease  which  was  executed  in  pursuance  of,  and  is  founded  upon,  this 
contract ;  which  fact  would  seem  to  deprive  him  of  the  right  to  either 
assert  that  its  execution  was  unauthorized,  or  attack  its  validity.  Our 
conclusion  therefore  is  that  the  learned  trial  court  erred  in  fining  that 
the  plaintiff  was  not  entitled  to  a  division  of  the  rental  moneys  upon 
the  basis  contemplated  by  the  agreement  of  March  22d,  as  we  have  con- 
atmed  it,  and  that  for  such  error  a  new  trial  must  be  directed.    Hav- 
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•ing  reached  this  conclusion,  it  will  be  unnecessary  to  consider 
file  legal  questions  which  arose  upon  the  former  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  th 
Jant  to  abide  the  event     All  concur. 


<25  App.  DlY.  280.) 

IRLBACKER  et  aL  ▼.  ROTH. 

<8npreme  Court,  Appellate  Division,  Fourth  Department.     February 

■t.  Referee's  Findings— Hbvibw  on  Appeal. 

When  a  case  la  heard  by  a  referee,  and  there  is  a  sharp  conflict  li 
dence,  his  findings  will  not  be  disturbed  on  appeal. 
■%.  Pleadings— Statute  of  Frauds. 

When  the  statute  of  frauds  Is  not  pleaded,  the  question  cannot  I 
at  the  trial. 
-SL  Interest — When  Allowed. 

When  one  has  a  right  to  a  certain  sum  of  money  on  demand,  ie; 
est  thereon  should  be  allowed  from  the  date  when  the  payment  the 
demanded  and  refused. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  Irlbacker  and  another  against  Philip  ^ 
Judgment  for  plaintiffs.     Exceptions  were  filed  to  the  refei 
port     No  motion  for  nonsuit  appears  in  the  appeal  book. 
ant  appeals.     Affirmed. 

Argued  before  HAEDm,  P.  J.,  and  FOLLETT,  ADAMS,  G 
and  WARD,  JJ. 

8hire  &  Jellinek,  for  appellant 
Warren  P.  Miller,  for  respondents. 

HARDIN,  P.  J.  In  August,  1893,  the  defendant  was  pres 
the  South  Buffalo  Natural  Gas  Company,  having  been  instri 
in  its  organization,  and  was  at  the  same  time  the  owner  of 
large  block  of  its  stock,  and,  with  a  view  of  obtaining  the  pi 
subscription  of  some  of  what  was  denominated  "Treasury 
lield  an  interview  with  them,  and  made  certain  representatt 
statements,  which  induced  the  plaintiffs  to  subscribe  for  3C 
of  the  capital  stock  of  such  company. 

In  his  findings  of  fact,  the  referee  says: 

'^hat  In  the  month  of  AiiKUSt,  1893,  the  defendant  applied  to  the 
to  subscribe  for  and  take  thirty  shares  In  the  capital  stock  of  the  Soutl 
Natural  Gas  Company,  and,  as  an  Inducement  to  the  plaintiffs  to  i 
for  and  take  said  shares  of  stock,  the  defendant  did  then  and  there 
and  agree  that  he  would  at  any  time,  upon  request  of  the  plaintiffs.  I 
stock  off  their  hands,  and  pay  them  the  face  value  for  the  same; 
plaintiffs,  relying  upon  the  said  promise  of  the  defendant,  did  subsi 
said  stock,  and  did  pay  therefor  the  face  value  thereof,  to  wit,  the 
tbree  thousand  dollars." 

The  referee  finds  that  the  plaintiffs  subsequently  demanda 
defendant  "that  he  should  take  back  said  stock,  and  pay  tl 
face  value  thereof,  and  the  defendant  has  wholly  neglected  to 
-with  said  demand." 
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We  find  upon  a  careful  perusal  of  the  evidence  offered  by  the  plain- 
tiflfs  in  support  of  their  allegations,  and  upon  an  examination  of  the 
evidence  offered  by  the  defendant  tending  to  gainsay  the  same,  that 
a  sharp  conflict  was  presented  upon  the  principal  questions  of  fact 
which  the  referee  was  required  to  pass  upon.  He  saw  the  wit- 
nesses, heard  their  examinations  and  cross-examinations,  and  was 
furnished  with  opportunity  to  judge  of  them  quite  as  correctly  as 
we  are  able  to  judge  of  them,  and  of  their  truthfulness,  by  an  in- 
spection of  the  record  of  their  evidence.  We  aee  no  occasion  to 
differ  from  the  conclusion,  upon  the  evidence,  reached  by  the  ref- 
eree. His  findings  are  supported  by  evidence,  and  we  think  we  ought 
not  to  reverse  the  same,  as  being  against  the  weight  of  evidence. 
Applying  to  the  referee's  findings,  and  the  evidence  based  thereon, 
the  rule  which  has  been  laid  down  in  numerous  cases,  we  think  it 
oar  duty  to  accept  the  conclusion  stated  by  the  referee. 

In  Boosa  v.  Bmith,  17  Hun,  139,  it  was  said  that  the  court  cannot — 

"In  a  doubtful  case,  upon  conflicting  evidence,  like  the  one  under  review, 
assume  the  place  of  the  referee,  and  determine  from  the  mere  reading  of  the 
evidence  who  has  told  the  truth,  or  Is  best  entitled  to  credit.  This  would  be 
Imposing  upon  us  a  duty  unsafe  to  exercise,  and  dangerous  In  its  ordinary  use. 
It  would  make  of  a  referee  to  try  an  Issue  simply  a  referee  to  report  the  testi- 
mony to  this  court,  which  in  such  cases  would  review  nothing  but  the  evi- 
dence, giving  such  a  decision  as  in  its  Judgment  upon  the  evidence  is  just. 
We  understand  this  court  has  the  power  to  examine  the  evidence  and  the  find- 
ing of  facts  In  cases  tried  before  a  referee  ot  the  courts;  that  it  has  the  power, 
and  It  Is  its  duty,  to  Interfere  when  facta  have  been  found  without  evidence, 
or  clearly  against  evidence;  but  we  do  not  understand  It  can  be  called  on 
In  doubtful  cases  upon  conflicting  evidence,  depending  upon  the  character  and 
credibility  of  witnesses,  to  review  and  readjust  the  facts  upon  the  evidence  as 
it  shall  appear  to  it  on  paper." 

The  rule  laid  down  in  the  language  which  we  have  quoted  has 
been  followed  in  numerous  cases,  and  we  think  should  be  applied  to 
the  case  in  hand.  Penfleld  v.  Sage,  71  Hun,  575,  24  N.  Y.  Supp. 
994;  Sackett  v.  Thomas,  4  App.  Div.  447,  38  N.  Y.  Supp.  608;  Slat- 
tery  v.  Haskin,  3  App.  Div.  50,  37  N.  Y.  Supp.  1061 ;  Barnard  v.  Gantz, 
140  N.  Y.  249-253,  35  N.  E.  430;  Teeter  v.  Teeter  (Sup.)  20  N.  Y. 
Supp.  259. 

The  defendant  did  not  set  up  the  statute  of  frauds,  and  therefore 
was  not  in  a  situation  to  raise  that  question  at  the  trial.  Crane  v. 
Powell,  139  N.  Y.  379,  34  N.  E.  911;  Bowdish  v.  Briggs,  5  App.  Div. 
594,  39  N.  Y.  Supp.  371;  Simis  v.  Wissel,  10  App.  Div.  323,  41  N,  Y. 
Supp.  1024. 

The  findings  of  fact  made  by  the  referee  warranted  his  conclusion 
of  law  that  the  plaintiffs  were  entitled  to  recover  f3,000  and  interest 
from  the  8th  of  November,  1895,  that  being  the  time  when  the  de- 
fendant was  requested  to  take  the  stock  back  from  the  plaintiffs,  and 
reimburse  them.  Wooster  v.  Sage,  6  Hun,  285,  opinion  of  Talcott, 
J.,  affirmed  67  N,  Y.  67;  Allen  v.  Eighmie,  14  Hun,  559,  affirmed  79 
N.  Y.  632;  Pitzpatrick  v.  Woodruff,  96  N.  Y.  564;  Eno  v.  Woodworth, 
4  N.  Y,  249. 

Judgment  affirmed,  with  costs.     All  concur. 
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(25  App.  DlT.  424.) 

AliLYN  T.  HOPKINS. 

(Supreme  Court,  Appellate  DirlBion,  Fourth  Department    February  «,  1896.) 

1.   COHTKACT — CONSTROCTION. 

A  contract,  providing  that  In  consideration  of  a  deed  by  A.  and  his  wUe 
the  grantees  will  pa>-  to  the  wife,  if  she  survives  her  husband,  the  value 
•of  her  dower  interest  In  the  property  conveyed,  furnishes  the  foundation 
for  a  good  cause  of  action,  wherein  the  widow  may  recover  the  value  of 
her  dower  Interest 
8.  DiKECTINO  VEnoiCT. 

In  an  action  to  recover  the  value  of  dower,  based  upon  an  agreement  to 
pay  the  same  In  consideration  of  a  deed  then  executed  if  the  wife  survived 
her  husband,  there  was  evidence  that  the  agreement  was  not  delivered, 
although  it  was  in  the  wife's  possession;  that  the  deed  mentioiied  was  to 
assist  in  procuring  a  loan  which  had  been  paid,  and  that  tliis  superseded 
the  agreement;  that  the  widow  occupied  the  land  by  virtue  of  a  life  estate 
therein  by  grantee,  deceased.  Held,  that  the  question  of  delivery  of  the 
CMitract  and  the  effect  of  the  deed  were  issues  of  fact  for  the  Jury,  and 
It  was  error  to  direct  a  verSlct  for  defendant 

Appeal  frem  trial  term,  Monroe  county. 

Action  by  Elizabeth  H.  Allyn  against  Lillarene  Hopkins,  as  execu- 
trix, to  recover  the  value  of  dower  interest  in  land.  From  a  judgmeut 
in  favor  of  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GEEEN, 
and  WARD,  JJ. 

Clarence  J.  Browning,  for  appellant 
Charles  M.  Williams,  for  respondent 

ADAMS,  J.  The  plaintiff  is  the  widow  of  Lewis  Allyn,  and  she 
brings  this  action  against  the  executrix  of  Adelia  R.  Hopkins,  a  de 
ceased  daughter,  to  recover  the  value  of  her  dower  interest  in  certain 
premises  formerly  owned  by  her  husband,  and  which  she  alleges  she 
conveyed  to  the  defendant's  testatrix  in  pursuance  of  a  written  agree-, 
ment,  of  which  the  following  is  a  copy,  viz. : 

"For  and  in  consideration  of  a  deed  this  day  executed  and  delivered  by  Lewis 
Allyn  and  Elizabeth  H.  Allyn,  his  wife,  to  Adelia  R.  Hoplcins,  we,  the  nnder- 
signed,  our  heirs,  executors,  and  administrators,  jointly  and  severally  promise 
to  pay  to  Elizabeth  H.  AUyn,  in  case  she  survives  her  husband,  Lewis  Allyn. 
and  in  one  year  from  the  death  of  her  said  husband,  the  value  of  the  dower 
interest  of  the  said  Elizabeth  H.  Allyn  in  the  property  this  day  conveyed  by 
said  Lewis  Allyn  and  Elizabeth  H.  Allyn,  at  the  time  of  the  death  of  her 
said  husband,  to  be  computed  according  to  the  Northampton  Tables;  and  the 
said  Adelia  K.  Hopkins,  for  vahie  received,  hereby  makes  the  payment  thereof 
a  charge  upQU  her  separate  property  and  estate." 

The  defendant,  in  her  answer,  admits  the  execution  of  this  instru- 
ment, but  claims  that  it  was  one  of  several  papers  relating  to  the 
plaintiff's  inchoate  right  of  dower  in  the  premises  descried  in  a 
deed  which  was  executed  concurrently  therewith;  that  it  was  de- 
signed simply  as  a  proposition  of  settlement,  and  that  it  was  never 
accepted  by,  or  delivered  to,  the  plaintiff.  The  answer  also  admits 
that  at  about  the  time  the  instrument  in  question  was  executed  the 
plaintiff  united  with  her  husband  in  a  conveyance  by  deed  of  all 
their  right,  title,  and  interest  in  and  to  two  certain  parcels  of  land 
in  the  city  of  Rochester,  one  of  which  waa  situate  upon  Elm  street, 
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and  known  as  the  "homestead";  the  other  being  a  brick  block  sit- 
uate upon  Main  and  Stillson  streets.  This  deed  bears  date  Decem- 
ber 14,  1877,  and  it  appears  that  prior  thereto  Lewis  Allyn  had  ex- 
ecuted and  delivered  to  Mrs.  Hopkins  another  deed  of  the  same  prem- 
ises, in  which  the  plaintiff  did  not  join.  The  object  of  the  second 
deed,  as  is  expressly  stated  therein,  was  "to  release  and  convey  any 
and  all  dower  right,  interest,  or  claim  of,  in,  and  to  the  premises 
above  described  as  against  two  certain  mortgages  executed  by  the 
said  Adelia  K.  Hopkins  and  Alphonso  A.  Hopkins,  her  husband,  upon 
the  premises  above  described,  to  the  Mutual  Life  Insurance  Ck).  of 
New  York,  dated,  respectively,  October  8,  1877;  one  being  given  to 
secure  the  payment  of  the  sum  of  five  thousand  dollars  ($5,000),  and 
one  for  the  sum  of  four  thousand  dollars  (f 4,000)."  The  answer  fur- 
ther alleges  that  the  defendant's  testatrix  has  "fully  complied  with 
and  discharged  any  and  all  considerations  connected  with  the  execu- 
tion and  delivery  of  said  conveyance." 

Upon  the  trial  it  was  conclusively  established  that  both  of  the 
mortgages  to  the  Mutual  Life  Insurance  Company  had  been  paid 
and  discharged  of  record,  and  it  further  appeared  that  Mrs.  Hopkins 
died  in  1895,  leaving  a  last  will  and  testament,  in  and  by  which 
she  devised  to  the  plaintiff  the  use  of  the  whole  of  the  Elm  street 
premises,  as  well  as  of  certain  other  property,  during  the  term  of  her 
natural  life,  and  that  the  plaintiff  was  in  the  occupation  of  such  prop- 
erty at  the  time  of  the  commencement  of  this  action,  and  had  been 
so  occupying  the  same  ever  since  the  death  of  her  husband.  Upon 
this  state  of  facts  the  learned  trial  court  held  that  there  was  no 
question  for  the  jury,  and  directed  a  verdict  in  favor  of  the  defend- 
ant. This  conclusion  appears  to  have  been  reached  upon  the  as- 
sumption that  the  deed  from  the  plaintiff  to  the  defendant's  testatrix 
was  designed  simply  to  enable  the  latter  to  perfect  her  title  so  as 
to  be  able  to  obtain  a  loan  from  the  insurance  company,  and  that, 
inasmuch  as  such  loan  had  been  paid,  and  the  mortgages  by  which 
the  same  was  secured  had  been  discharged,  the  object  of  the  con- 
veyance had  been  fully  accomplished,  and  the  plaintiff's  dower  in- 
terest virtually  restored.  It  may,  for  the  purposes  of  this  review, 
be  conceded  that  the  deed  of  December  14,  1877,  was  designed  to 
accomplish  no  other  purpose  than  the  one  claimed  for  it;  and,  if 
the  plaintiff  were  seeking  to  recover  the  value  of  her  dower  interest 
in  reliance  upon  that  instrument,  instead  of  upon  the  contract,  it 
must  be  admitted  that  there  would  be  much  force  in  the  defendant's 
position,  although  it  may  be  doubted  whether,  even  in  that  case,  a 
jterfect  defense  to  the  action  could  be  established,  in  the  absence  of 
an  offer  to  reconvey.  But,  however  that  may  be,  we  think  there 
is  an  insuperable  objection  to  the  adoption  of  the  conclusion  reached 
by  the  trial  court,  arising  from  the  fact  that  this  action  is  brought 
upon  what  purports  to  be  an  absolute  agreement,  for  a  good  and 
snflQcient  consideration,  to  pay  a  sum  of  money,  which  sum  is  capable 
of  being  made  certain  and  definite  by  a  simple  computation;  and 
until  it  can  be  shown  that  this  agreement  had  no  valid  inception,  or 
that  it  has  in  some  manner  been  either  fully  performed  or  superseded 
by  a  subsequent  agreement,  we  are  unable  to  see  why  it  does  not 
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furnish  the  foundation  for  a  good  cause  of  action.  It  is  tme  that 
there  is  mnch  in  the  case  to  sustain  the  defendant's  contention  that 
the  instrument  sued  upon  was  never  invested  with  any  validity,  and 
that  it  was  in  reality  nothing  more  than  a  tentative  proposition ;  but 
it  was  signed  by  Mrs.  Hopkins,  it  does  contain  all  the  elements  of  a 
contract,  and  in  some  way  it  came  into  the  plaintifFs  possession. 
These  are  all  circumstances  which  tend  to  create  an  issue  of  fact 
which  we  think  should  have  been  met  and  disposed  of  in  the  usual 
manner.  In  other  words,  the  learned  trial  court  should  have  per- 
mitted the  jury  to  find  upon  the  evidence  in  the  case  whether  this 
instrument  was  ever  in  fact  delivered  to  the  plaintiff  as  a  contract, 
and,  if  so,  whether  it  was  superseded  by  the  deed  of  December  14th; 
and  its  failure  to  do  so  was  error  which  requires  that  the  judgment 
appealed  from  should  be  reversed,  and  a  new  trial  directed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event     All  concur. 


(25  App.  Dlv.  414.) 

FIRST  NAT.  BANK  OF  FRIENDSHIP  T.  WESTON  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

1.  Note— RroHTS  of  Ikdorser— Waiter  op  Protest. 

An  tndorser  of  a  note  who  indorses  a  renewal  thereof  before  the  note 
matures  thereby  consents  to  an  extension  of  the  original  note,  and  waives 
the  right  of  protest  and  notice. 

Sl  Partnership — Indorsement  of  Note. 

Where  the  Indorsement  of  a  note  by  a  partnership  for  the  accommoda- 
tion ot  third  parties  Is  not  within  the  scope  of  partnership  business,  such 
indorsement  by  one  partner  in  the  name  of  the  firm  is  a  fraud  on  the  other 
partners,  unless  they  consent. 

8.  Note— Bona  Fide  Porcbaser. 

G.  &  Sons  made  a  note  to  C,  a  member  of  the  ilrm,  who,  haying  indorsed 
it,  procured  the  indorsement  of  W.  Bros.,  and  discounted  it  at  bank  for 
his  own  benefit,  before  maturity,  for  value.  The  banlt  had  no  knowledge 
of  the  character  of  W.  Bros.'  indorsement,  and  made  no  inquiry.  Held, 
tliat  the  facts  were  sufficient  to  put  the  bank  upon  inquiry,  and  charge 
It  with  such  notice  of  bad  faith  in  the  Indorsement  of  W.  Bros,  as  to  de- 
prive it  of  the  character  of  a  bona  fide  holder. 

4.  Dirf.ctino  Verdict. 

Where  each  party  requests  the  court  to  direct  a  verdict  in  his  favor,  it  la 
not  error  for  the  court  to  take  the  case  from  the  Jury,  and  direct  a  verdict 
for  one  of  the  parties. 

Action  by  the  First  National  Bank  of  Friendship,  N-  Y.,  against 
Abijah  Weston,  impleaded,  and  others.  A  verdict  having  been 
directed  for  the  defendants,  a  motion  by  plaintiff  for  a  new  trial  upor 
exceptions  was  ordered  to  be  heard  in  this  court  in  the  first  instance. 
Exceptions  overruled,  and  motion  denied. 

This  action  Is  upon  a  promissory  note  of  $3,000,  i)earing  date  March  1,  1887, 
signed  by  George  Van  Campen  &  Sons,  and  payable  to  the  order  of  George 
Van  Campen  two  months  after  date.  The  note  bears  the  Indorsement  of  the 
payee,  and  also  of  "Weston  Brothers,"  a  firm  which  consisted  of  the  defendants 
In  this  action;  and,  as  thus  indorsed,  it  was,  tiefore  its  maturity,  discounted 
by  the  plalntlfF,  and  a  draft  on  New  York  for  a  part  of  the  proceeds  thereof 
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wtLB  dellrered  to  the  payee,  George  Van  Campen,  and  the  balance  of  snch  pro- 
ceeds was  placed  to  his  credit  upon  the  books  of  the  bank.  When  this  note 
matured,  It  was  renewed  by  another  note  for  a  like  amount,  and  executed  t^ 
the  same  parties.  This  renewal  note  was  in  turn  also  renewed  at  its  maturity, 
and  in  this  manner  the  original  note  was  renewed  from  time  to  time  antll° 
December  31,  1892,  when  the  last  renewal  note  was  given,  which  ran  for  tlie 
period  of  one  year  from  its  date.  When  the  original  note  was  renewed,  it 
was  canceled  and  surrendered  to  the  makers,  and  the  new  note  was  substi- 
tuted In  its  place  upon  the  plaintiff's  discount  book.  Thereafter  George  Van- 
Campen  died,  and  the  subsequent  renewals  were  made  payable  to,  and  were 
Indorsed  by,  his  administrator,  J.  K.  Van  Campen;  but,  with  this  exception, 
the  renewals  were  executed  by  the  same  parties  as  the  original  note.  The 
Indorsement  of  the  name  of  Weston  Bros,  was  made  by  William  W.  Weston, 
one  of  the  firm,  without  the  knowledge  or  consent  of  his  co-partners,  and  as  ' 
an  accommodation  to  the  payee.  The  defendant  Abijah  Weston,  who  was  the 
responsible  member  of  the  firm,  although  he  had  no  knowledge  that  his 
brother  had  indorsed  this  particular  note,  was  informed  that  he  was  indorsing 
similar  paper  in  the  firm  name,  and  to  a  large  amount.  He  frequently  found 
faolt  with  his  brother  for  thus  using  the  firm  name,  and  Insisted  that  he  must 
cease  doing  so;  but,  as  his  directions  in  this  regard  were  not  followed,  the 
firm  was  dlRSolved  by  mutual  consent  on  the  5th  day  of  January,  lSt>2.  When' 
the  last  renewal  note  was  presented  to  the  bank,  its  president,  Mr.  Miner,  who 
ia  now  dead,  was  informed  by  the  payee,  J.  K.  Van  Campen,  that  the  flrm- 
of  Weston  Bros,  had  been  dissolved;  but  be  was  also  Informed  that  the  note 
offered  in  renewal  was  Indorsed  by  the  firm  prior  to  its  dissolution.  Upon  these 
facts,  together  with  some  others  to  which  allusion  will  be  made  in  the  opin- 
ion which  follows,  both  parties  moved  for  the  direction  of  a  verdict  At  the  close 
of  the  proofs.  The  defendants'  motion  was  granted,  and  the  plaintiff's  ex- 
eq>tlon>  were  ordered  to  this  court  In  the  first  instance. 

Argued  before  HARDIN.  P.  J.,  and  FOLLETT,  ADAMS,  GREEN,, 
and  WARD,  JJ. 

O.  S.  Gary,  for  appellant. 

J.  H.  Waring,  for  respondents. 

ADAMS,  J.  The  record  before  ns  does  not  disclose  npon  what 
gronnd  the  direction  of  the  verdict  was  given,  but  two  propositions 
are  now  presented  by  the  learned  counsel  for  the  defendants,  either 
of  which,  it  is  contended,  is  Bufl9cient  to  sustain  the  action  of  the 
trial  court.  These  propositions  are:  First,  that  no  steps  were 
taken  by  the  plaintiff  at  the  maturity  of  the  first  note  to  charge  the 
indorsers  thereon;  and,  second,  that  the  use  of  the  firm  name  aa 
indorser  upon  the  note  for  Van  Campen's  accommodation  was  a 
fraad  npon  the  defendant  Abijah  Weston,  and  that  the  plaintiflF 
failed  to  show  that  it  was  a  bona  fide  purchaser  for  value,  and  with- 
out knowledge  of  such  fraudulent  indorsement.  These  propositiona 
will  be  considered  in  the  order  in  which  they  have  been  stated. 

It  is  an  undisputed  fact  that  the  note  in  suit  was  not  protested 
at  its  maturity,  and  that  the  usual  steps  to  charge  the  indorser  were 
omitted.  The  important  question,  therefore,  to  be  considered,  ia, 
what  effect  did  such  omission  have  upon  the  plaintiff's  right  of  ac^ 
tion?  In  pursuing  the  inquiry  thus  presented,  it  is  to  be  borne  in 
mind  that  the  taking  of  the  successive  renewals  did  not  extinguish 
the  plaintiff's  debt,  or  pay  the  original  note,  even  though  such  note 
was  canceled  and  delivered  up  to  the  makers.  It  simply  operated  to 
extend  the  time  of  payment  of  the  first  note  until  the  note  given  in 
renewal  thereof  became  due,  when,  if  not  paid,  the  plaintiff  might  sue- 
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upon  the  original  demand,  and  bring  the  renewal  note  into  court,  to 
be  given  up  on  the  trial.  Muldon  v.  Whitlock,  1  Cow.  290;  Manu- 
facturing Co.  T.  Connell,  88  Hun,  254,  34  N.  Y.  Supp.  717;  Iron  Co. 
V.  Walker,  76  N.  Y.  521.  This  being  the  case,  it  follows,  we  think, 
that  whatever  liability  was  assumed  by  the  firm  of  Weston  Bros, 
as  indorsers  of  the  note  in  suit  was  not  discharged  in  consequence 
of  the  failure  of  the  plaintiff  to  protest  the  same  at  its  maturity. 
The  defendant's  undertaking,  it  is  true,  was  not  an  absolute  one, 
and,  before  it  could  become  such,  it  wa«  incumbent  upon  the  plain- 
tiff to  notify  him  or  his  firm  of  the  default  in  payment  by  the  makers 
of  the  note;  but  this  notice  was  something  which  the  indorsers  might 
waive,  and  the  indorsement  of  the  renewal  note  before  the  original 
note  matured  not  only  indicated  that  they  knew  that  the  time  of 
payment  of  the  first  note  was  to  be  extended,  but  that  they  were 
willing  it  should  be,  and  also  that  their  liability  as  indorsers  should 
continue.  In  these  circumstances,  protest  and  notice  thereof  would 
have  been  a  mere  idle  form.  The  indorsers  would  have  gained  noth- 
ing by  it,  nor  were  they  in  any  wise  damnified  by  its  omission ;  and, 
consequently,  their  second  indorsement  amounted  to  a  waiver  of 
their  right  to  insist  that  the  customary  steps  should  have  been  taken 
to  charge  them  as  indorsers  upon  the  original  note.  We  have  con- 
sidered this  branch  of  the  case  upon  the  assumption  that  the  de- 
fendant, as  a  member  of  the  firm  of  Weston  Bros.,  incurred  a  liabil- 
ity in  consequence  of  the  indorsement  of  the  note  in  suit  by  his  firm; 
and  we  now  come  to  the  consideration  of  the  effect  of  such  indorse- 
ment, which,  we  doubt  not,  is  the  vital  question  in  the  ease. 

Unquestionably,  the  indorsement  of  notes  for  the  accommodaiion 
of  third  parties  is  not  within  the  scope  of  partnership  business,  and 
consequently  the  several  indorsements  of  the  Van  Campen  notes  by 
William  W.  Weston,  in  the  name  of  his  firm,  operated  as  a  fraud 
upon  his  co-partners,  unless  made  with  their  consent.  Foot  v.  Sa- 
bin,  19  Johns.  154;  Stall  v.  Bank,  18  Wend.  466;  Smith  v.  Weston. 
81  Hun,  87,  30  N.  Y.  Supp.  649.  As  correlative  of  this  proposition, 
it  may  be  asserted  that,  to  entitle  the  plaintiff  to  recover  against  the 
defendant  upon  an  indorsement  thus  made,  it  became  necessary  to 
show  that  it  was  a  purchaser  of  the  note  in  suit  in  good  faith,  and 
in  the  usual  course  of  business.  Vosburgh  v.  Diefendorf,  119  X.  Y. 
.^57,  23  N.  E.  801;  Bank  v.  Diefendorf,  12.-}  N.  Y.  191,  25  N.  E.  4(  1 
That  the  plaintiff  purchased  this  note  before  its  maturity,  for  a  full 
and  fair  consideration,  and  without  actual  notice  of  its  frandnlent 
indorsement,  is  not  denied;  but  it  is  contended  that  the  transaction 
at  the  time  the  note  was  discounted  was  of  such  a  character  as  to 
charge  the  plaintiff  with  notice  that  Weston  Bros,  were  mere  sure- 
ties for  the  makers,  and  that  the  note  had  not  passed  through  their 
hands  in  the  ordinary  course  of  partnership  business.  In  short,  it 
is  insisted  that  the  plaintiff  was  a  purchaser  of  the  note  in  bad  faith; 
and  this  contention  seems  to  call  for  a  definition  of  the  obligation 
resting  upon  a  party  to  whom  negotiable  paper  is  presented  for 
discount  before  its  maturity.  Fortunately,  the  rule  which  governs 
«uch  transactions  has  been  recently  formulated  by  the  court  of  ap- 
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peals,  which,  in  referring  to  a  holder  of  negotiable  paper  whose  title 
was  challenged  in  consequence  of  bad  faith  in  its  purchase,  uses  this 
language: 

"He  Is  not  bound  at  bis  peril  to  be  on  the  alert  for  circumstances  which 
might  possibly  excite  the  suspicion  of  wary  vigilance.  He  does  not  owe  to 
the  party  who  puts  the  paper  afloat  the  duty  of  active  Inquiry  In  order  to 
avert  the  imputation  of  bad  faith.  The  rights  of  the  holder  are  to  be  deter- 
mined by  the  simple  test  of  honesty  and  good  faith,  and  not  by  a  speculative 
issue  as  to  his  diligence  or  negligence.  The  holder's  rights  cannot  be  defeated 
without  proof  of  actual  notice  of  the  defect  In  title,  or  bad  faith  on  his  part, 
evidenced  by  circumstances."  Cheever  v.  Kailroad  Co.,  150  N.  Y.  59,  44  N. 
E.  701. 

It  would  seem  only  necessary,  therefore,  to  apply  the  rule  as  thus 
stated  to  the  case  in  hand,  in  order  to  test  the  correctness  of  the 
defendant's  contention.  As  has  just  been  shown,  the  plaintiff  dis- 
counted the  note  in  question  before  its  maturity,  and  parted  with 
full  value  when  it  obtained  the  sgme.  It  had  no  actual  notice  of  the 
circumstances  under  which  the  note  was  indorsed,  and,  so  far  as  it 
appears,  made  no  effort  to  ascertain  what  they  were;  but  this  it  was 
not  called  upon  to  do,  unless  there  was  s<»nething  upon  the  face 
of  the  note  itself  which  seemed  to  impose  upon  it  the  duty  of  active 
inquiry  in  order  to  avert  the  imputation  of  bad  faith.  Had  the  note 
in  question  been  made  by  the  firm  of  Weston  Bros,  to  the  order  of 
Van  Campen,  and  then  transferred  by  the  payee  to  the  plaintiff  for 
value,  before  maturity,  a  presumption  would  have  arisen  that  it  had 
been  given  in  the  ordinary  course  of  business  in  payment  of  a  debt 
due  from  the  makers  to  the  payee;  and  in  such  a  case  it  would  un- 
doubtedly have  been  a  valid  obligation,  as  against  the  makers,  al- 
though, in  point  of  fact,  it  was  given  for  the  accommodation  of  the 
payee.  Bank  v.  Morgan,  73  N.  Y.  593.  This,  however,  is  not  such 
a  case,  and  in  one  essential  particular  it  also  differs  from  the  Cheever 
Case,  supra.  In  the  last-mentioned  case  a  note  was  made  by  the 
president  of  a  corporation  which  was  regularly  executed,  and  which 
be  was  fully  authorized  to  execute.  It  was  made  payable  to  the 
order  of  the  president's  private  secretary,  and  by  him  indorsed  over 
to  a  mercantile  firm  of  which  the  president  was  a  member.  It  was 
subsequently  indorsed  by  such  firm,  and  wrongfully  diverted  by  the 
president  into  the  hands  of  a  stranger,  having  no  knowledge  or  notice 
of  any  defect  in  the  title,  as  collateral  security  for  a  cash  advance 
of  more  than  its  amount  upon  the  note  of  the  firm  and  for  its  ben- 
efit Upon  this  state  of  facts,  it  was  held  that  the  appearance  of 
the  signature  of  the  president  of  the  corporation  upon  the  face  of 
the  note  was  not  sufBcient  to  put  the  transferee  upon  inquiry,  so  as 
to  render  him  chargeable  with  all  the  facts  that  such  inquiry  would 
have  revealed,  and  thus  deprive  him,  as  matter  of  law,  of  the  char- 
acter of  a  bona  fide  purchaser.  In  the  case  under  consideration  the 
note,  it  will  be  remembered,  was  made  by  Van  Campen  &  Sons  to  <he 
order  of  George  Van  Campen,  a  member  of  the  firm.  It  was  then 
indorsed  by  the  payee,  and  subsequently  by  Weston  Bros.,  after 
which  it  was  taken  by  the  payee  to  the  bank,  where  he  procured  it 
to  be  discounted  for  his  own  benefit.  These  are  circumstances,  we 
think,  which  were  well  calculated  to  apprise  the  bank  that  the  in- 
49N.T.S.-85 
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dorsement  of  Weston  Bros,  was  not  made  in  the  regular  course  of 
business,  and  that  it  could  have  been  made  for  no  other  purpose 
than  the  accommodation  of  the  payee;  and,  if  so,  then  the  plaintiff 
was  bound  to  take  notice  that  such  indorsement  was  not  within  the 
scope  of  the  partnership  business;  and  if,  with  this  notice,  it  dis- 
counted the  note  without  inquiry  as  to  the  validity  of  the  indorse- 
ment, it  was  chargeable  with  such  bad  faith  as,  in  our  opinion,  de- 
prived it  of  the  character  of  a  bona  fide  bolder.  Bank  v.  Bowen, 
7  Wend.  158;  Boyd  v.  Plumb,  Id.  309;  Joyce  v.  Williams,  14  Wend. 
141;  Fielden  v.  Lahens,  6  Abb.  Prac.  (N.  S.)  341;  National  Park  Bank 
v.  German-American  Mut.  Warehouse  &  Security  Co.,  116  N.  Y.  281, 
22  N.  E.  567;  Smith  v.  Weston,  88  Hun,  25,  34  N.  Y.  Supp.  557. 

In  this  connection  it  is  proper  to  suggest  that  this  action  was  orig- 
inally brought  upon  the  last  renewal  note.  Upon  the  trial  thereof 
it  did  not  appear  that  the  payee  was  a  member  of  the  firm  of  Van 
Campen  &  Sons,  and  considerable*  stress  was  laid  upon  this  fact 
when  the  case  came  up  for  review  at  the  general  term.  88  Hun,  29, 
34  N.  Y.  Supp.  558.  Subsequently  the  complaint  was  amended  so 
as  to  permit  the  plaintiff  to  count  upon  the  first  note ;  and,  when  the 
case  came  on  for  trial  upon  the  issues  thus  tendered,  it  was  expressly 
admitted  that  the  payee  therein  was  a  member  of  the  firm  of  Van 
Campen  &  Sons.  Consequently,  the  reason  which  seems  to  have 
actuated  the  general  term  in  granting  a  new  trial  no  longer  exists. 
We  do  not  discover  that  there  was  any  issue  of  fact  in  the  case,  and, 
if  there  was,  no  occasion  arose  for  submitting  it  to  the  jury,  inasmuch 
as  both  parties  requested  the  direction  of  a  verdict.  Thompson  v. 
Simpson,  128  N.  Y.  270-283,  28  N.  E.  627.  Our  conclusion  of  the 
whole  matter  is  that  the  case  was  properly  disposed  of  by  the  trial 
court,  and  that  the  plaintiff's  motion  should  therefore  be  denied. 

Plaintiff's  exceptions  overrulod.  motion  for  a  new  trial  denied,  and 
judgment  ordered  upon  the  verdict  for  the  defendants,  with  costs. 
All  concur. 


(25  App.  Dlv.  432.) 

PEOPLE  ex  rel.  POWERS  v.  KALBFLEISCII  et  al. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

1.  TAXATroN — Reduction  of  Assessmbnt— Proof  of  OvKRVAi.UATroN. 

In  a  proceeding  to  reduce  an  assessment,  relator  must  establish  affirma- 
tively that  the  judgment  of  the  assessors  as  to  value  was  erroneous- 

3.  Same — Full  and  True  Value— How  Determined. 

Rev.  St.  (Banks'  0th  Ed.)  p.  1685,  provided  that  for  taxation  property 
should  be  assessed  "at  Its  full  and  true  value"  as  the  same  would  be  ap- 
praised in  payment  of  a  just  debt  from  a  solvent  debtor.  Beld  that, 
where  the  property  had  no  fixed  marlcet  value,  its  value  was  to  be  deter- 
mined by  its  earning  capacity  as  an  Investment,  and  the  natural  and  prob- 
able cost  of  its  reproduction. 

8.  Same— Reduction  of  Assessjient— Sufficiency  of  Evidekce. 

A  10-story  commercial  building  and  the  land  covered  by  it  were  assessed 
at  $1,000.0(X).  In  a  proceeding  to  reduce  the  assessment,  the  average  valu- 
ation put  on  the  land  alone  by  25  witnesses  was  $426,880.  The  architect 
who  planned,  and  the  two  contractors  who  constructed,  the  building,  ex- 
pressed the  opinion  th.at,  though  it  originally  cost  about  ?800,(X)0  it  could 
be  replaced  for  $400,000,  owing  to  a  reduction  In  the  price  of  materials. 
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The  net  average  annual  Income  was  about  $21,000.  The  building  was  in  a 
class  by  itself,  and  had  no  fixed  market  value.  Held,  that  a  Judgment  re- 
ducing the  assessment  to  $825,000  would  not  be  disturbed. 

Appeal  from  special  term,  Monroe  county. 

A  proceeding  on  the  relation  of  Daniel  W.  Powers  against  Edwin 
A.  Kalbfleisch  and  others,  assessors  of  the  city  of  Rochester,  Monroe 
county,  N.  Y.  Prom  an  order  of  the  special  term  reducing  the  as- 
sessment of  relator's  property  on  the  assessment  rolls  of  said  city  for 
the  year  1896,  and  from  a  judgment  entered  thereon,  the  assessors 
appeal.     AflQmed. 

This  proceeding  was  Instituted  under  the  proyislons  of  chapter  908,  f  250, 
I>aw8  1886,  which  authorize  any  person  assessed  upon  any  assessment  roll, 
claiming  to  be  aggrleyed  by  any  assessment  for  property  Uiereon,  to  present 
to  the  supreme  court  a  duly-verifled  petition,  specifying  the  grounds  of  the 
alleged  illegality,  or.  If  erroneous  by  reason  of  overvaluation,  stating  the 
extent  of  such  overvaluation,  or,  if  unequal,  in  that  the  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  the  assessment  of  other  prop- 
erty on  the  same  roll,  by  the  same  officers,  the  extent  of  such  inequality,  and 
also  stating  that  he  is  or  will  be  Injured  thereby,  and  upon  the  presentation 
of  such  petition  to  obtain  a  writ  of  certiorari,  to  the  end  that  a  review  of  the 
assessment  may  be  had.  The  relator's  property  which  he  claims  has  been  im- 
properly assessed  is  situate  upon  the  northwest  corner  of  West  Main  and  State 
streets,  in  the  city  of  Rochester,  and  Is  known  as  "Powers  Block."  This  prop- 
erty was  assessed  b^  the  defendants  upon  the  asses.sment  rolls  for  the  year 
1836  at  the  sum  of  $1,0.35,000,  but  this  was  reduced  to  $1,000,000  upon  grievance 
day,  the  relator  having  then  appeared,  and  insisted  that  the  assessment  should 
not  exceed  $800,000.  Subsequently  this  proceeding  was  commenced,  and  upon 
the  return  of  the  writ  Issue  was  Joined,  and  a  reference  ordered  to  take  proofs 
upon  the  several  matters  at  Issue,  and  report  tte  same  to  the  court.  An 
extended  hearing  was  thereafter  had  before  the  referee,  who,  by  the  further 
order  of  the  court,  was  directed  to  supplement  his-  report  with  findings  of  f^ct 
and  condnsions  of  law.  In  obedience  to  this  last  direction,  the  referee  .there- 
upon made  his  report.  In  and  by  which  he  found  that  the  defendants,  as  such 
assessors,  had  overvalued  and  assessed  the  property  In  question  on  the  assess- 
ment rolls  for  general  city  taxes  for  the  year  180«5  to  the  extent  of  $175,000, 
and  that  such  assessment  should  be  reduced  from  $1,000,000  to  $825,000.  Such 
report  was  thereafter  confirmed,  and  from  the  order  of  confirmation,  as  well 
as  from  the  Judgment  entered  thereon,  this  appeal  is  brought. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

A.  J.  Bodenbeck,  for  appellants. 
Roy  C.  Webster,  for  respondent. 

ADAMS,  J.  The  only  matter  litigated  before  the  referee  was 
that  of  overvaluation,  and  consequently  the  sole  question  for  this 
court  to  determine  is  whether  the  learned  referee  was  justified  by 
the  facts  appearing  upon  the  hearing  before  him  in  reducing  the 
relator's  assessment  to  the  extent  directed  by  the  judgment  appealed 
from.  As  preliminary  to  a  discussion  of  this  question,  it  may  be 
assumed  that  every  presumption  in  the  case  is  in  favor  of  the  cor- 
rectness of  the  assessment,  and  that  the  relator,  in  assailing  the 
judgment  of  the  assessors  as  to  the  value  of  his  property,  must  estab- 
lish affirmatively  that  such  judgment  was  erroneous.  People  t. 
Davenport,  91  N.  Y.  574.  Having  this  rule  in  mind,  it  becomes  of 
the  utmost  importance  to  determine  to  what  extent  these  presump- 
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tiona  have  been  OTercome,  and  with  this  end  in  view  we  proceed  to 
an  examination  of  the  case.     The  premises  upon  which  the  Towers 
Blocic  stands  are  probably  as  desirable  for  business  purposes  as  any 
in  the  city  of  Rochester.     They  were  purchased  by  the  relator  in 
different  parcels  between  the  years  1860  and  1870,  and  the  total  cost 
thereof  was  the  sum  of  |234,000.     The  building  itself,  which  is  10 
stories  iu  height,  constructed  of  iron,  stone,  and  brick,  and  said  to 
be  fireproof,  is  designed  for  commercial  purposes;    the  ground  floor 
being  occupied  by  a  bank,  shops,  and  stor^,  and  the  remainder  of  tho 
building  by  offices.     The  structure  is  really  the  union  of  four  sep- 
arate buildings,  which  were  erected  at  intetvals  covering  a  period 
of  five  or  six  years,  and  finally  reconstructed  and  united  so  as  to  form 
one  large  building,  harmonious  in  its  external  appearance,  and  most 
conveniently  arranged  for  the  purposes  for  which  it  is  occupied.      Its 
total  cost,  which  was  considerably  augmented  by  reason  of  the  re- 
moval of  completed  work  in  order  to  replace  the  same  with  new  and 
different  work,  and  thereby  obtain  proper  architectural  results,  was. 
as  the  relator  testified,  |825,000.     So  that  the  original  cost  of  the 
entire  property  was,  in  round  numbers,  f  1,060,000;   and  this  fact 
would  at  first  blush  seem  to  fully  justify  and  confirm  the  valuation 
placed  upon  it  by  the  defendants.     The  actual  cost  of  a  piece  of 
property  is  often  a  fact  of  great  potency  in  determining  its  real  worth ; 
but  it  is  by  no  means  the  only  one,  and  in  this  particular  instance 
it  would  prove  of  little  value  as  a  guide,  for  the  reason  that  the 
lot  upon  which  the  building  stands  has  nearly  doubled  in  its  market 
value  since  it  was  purchased  by  the  relator,  while  the  building  itself, 
which  was  erected  at  a  period  when  the  materials  of  which  it  was 
constructed  cost  very  much  moite  than  the  same  materials  would  cost 
at  the  present  time,  is  obviously  worth  much  less  than  it  was  when  it 
was  first  built.     This  being  the  case,  it  is  apparent  that  some  other 
and  more  satisfactory  rule  of  valuation  should,  if  possible,  be  em- 
ployed. 
'  At  the  time  the  assessment  in  question  was  levied,  the  statutes 
of  this  state  provided  a  method  by  which  the  valuation  of  real  ami 
personal  property  should  be  ascertained  for  the  purposes  of  taxation, 
which  was  by  estimating  it  at  its  full  and  true  value,  as  the  sami' 
would  be  appraised  in  payment  of  a  just  debt  due  from  a  solvent 
debtor  (2  Rev.  St.  [Banks'  9th  Ed.]  p.  1685,  §  17);   and  this,  we 
think,  will  prove  the  most  satisfactory  rule  for  our  guidance  in  the 
present   instance.     It   is  to  be   observed,   then,   that  the   primary 
requisite  of  this  rule  is  that  the  defendants  are  to  assess  the  relator's 
property  at  "its  full  and  true  value,"  and  such  value  can  best  be 
determined,  as  we  think,  by  ascertaining  its   debt-paying   quality. 
This,  however,  is  something  which  is  often  impossible  of  ascertain- 
ment with  any  degree  of  certainty,  by  reason  of  the  difiiculty  which 
attends  any  attempt  to  formulate  a  rule  which  will  accommodate  itself 
to  all  cases.     If  a  man  possesses  a  piece  of  property  which  has  a 
fixed  and  certain  market  value,  it  is  much  less  difficult  to  determine 
what  that  property  is  worth  in  the  payment  of  a  debt  than  wonid 
be  the  case  if  its  value  were  fluctuating  and  uncertain;  and,  un- 
fortunately, the  relator's  property  belongs  to  the  latter  class.     It 
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<>annot  be  said  to  have  any  market  value,  for  the  reason  that  there 
is  no  other  property  like  it  in  the  city,  and  consequently  none  has 
ever  been  put  upon  the  market  Persons  familiar  with  the  value 
of  real  estate  in  that  locality  could,  as  was  done  upon  the  hearing 
before  the  referee,  express  their  opinion  as  to  its  real  value,  but 
such  evidence  is,  at  the  best,  but  the  mere  expression  of  an  opinion 
which'  is  not  altogether  satisfactory,  and  which  in  this  case  was  es- 
pecially confusing,  inasmuch  as  the  valuation  thus  stated  ranged  all 
the  way  from  |600,U00  to  fl,400,000.  Eliminating,  therefore,  all 
consideration  of  the  market  value  of  the  property  in  question,  we  find 
that  there  remain  two  other  methods  of  ascertaining  its  true  and  full 
value,  and  these  are  the  ones  which,  as  we  understand  it,  were  adopted 
by  the  learned  referee.  They  are:  First,  its  earning  capacity  as  an 
investment;  and,  second,  the  probable  and  natural  cost  of  its  reoro- 
dnction.  It  is  ui^ed  by  the  learned  coimsel  for  the  defendants  that 
too  much  prominence  was  given  upon  the  hearing  and  at  the  special 
term  to  the  first  of  the  two  methods  just  mentioned,  but  we  are  un- 
able to  coincide  in  that  view.  Upon  the  contrary,  we  are  inclined 
to  think  that  the  net  income  of  a  building  constructed  for  commercial 
purposes,  and  as  an  investment,  is  an  important  element  in  deter- 
mining its  assessable  value;   for,  as  was  said  in  an  analogous  case:  . 

"A  tbing,  to  be  worth  Its  cost,  must  be  able  to  pay  ont  of  the  profits  from 
its  use  and  enjoyment  an  income  bearing  some  relation  to  the  Interest  due  from 
an  investment  or  loan  of  a  sum  of  money  equal  to  such  cost,  and  over  and 
above  the  loss  by  wear  or  waste."    People  v.  Pond,  13  Abb.  N.  0.  1. 

To  illustrate,  no  one  would  ever  think  of  purchasing  the  Powers 
Block  for  any  other  reason  than  because  it  was  a  revenue-producing 
investment,  and  consequently  its  net  income  must  necessarily  bear 
a  ratio  to  and  determine  its  true  value.  The  relator  testified  that 
the  average  net  annual  income  derived  from  his  building  for  the 
past  15  years  was  |21,348.64,  which,  when  capitalized,  would  be 
equivalent  to  less  than  3  per  cent,  upon  $800,000.  The  correctness 
of  this  statement  is,  however,  challenged  by  the  defendants,  and  it 
is  claimed  that  the  relator,  in  order  to  reduce  the  net  income  of  the 
property,  has  charged  certain  items  to  the  expense  account  thereof 
which  do  not  properly  belong  there.  To  meet  this  evidence,  there- 
fore, two  expert  witnesses  were  called,  one  of  whom,  Mr.  Bower, 
made  a  thorough  examination  of  the  relator's  books  and  vouchers 
for  the  year  1895,  and  stated  as  the  result  of  such  examination  that 
he  found  the  net  income  for  that  year  to  be  f  26,017.35.  To  reach  this 
result,  however,  he  disallowed  the  sum  of  f3,500,  which  the  relator 
was  comp^ed  to  pay  as  his  share  of  the  cost  of  paving  West  Main 
street,  which,  we  think,  was  quite  as  much  an  expense  as  any  other 
tax;  but,  even  with  this  item  thrown  out,  the  income  for  the  year 
1895,  as  estimated  by  this  witness,  would  yield  but  a  trifle  over  3 
per  cent,  upon  a  capital  of  f800,000.  The  other  expert  made  the 
net  income  for  1895  a  little  more  than  Mr.  Bower's  estimate,  but  not 
enough  more  to  appreciably  increase  its  percentage.  It  is  appar- 
ent, therefore,  that  as  a  source  of  revenue  the  relator's  property 
during  the  year  1895,  when  it  is  not  denied  that  it  was  developed  to 
its  fullest  earning  capacity,  did  not  yield  to  exceed  2.6  per  cent 
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upon  the  amount  for  which  it  was  assessed,  and  not  quite  4  per 
cent,  upon  the  valuation  as  found  by  the  referee.  This,  we  think, 
amounts  to  a  demonstration  that  the  full  and  true  debt-paying 
valuation  of  the  property  was  considerably  less  than  the  amount 
fixed  upon  by  the  defendants.  But  when  we  come  to  apply  the 
other  test,  namely,  the  cost  of  reproduction,  it  will  be  seen  that 
the  conclusion  of  the  learned  referee  is  established  with  equal  cer- 
tainty. Upon  the  trial  25  witnesses  were  called  to  express  their 
opinions  as  to  the  fair  market  value  of  the  relator's  land  independ- 
ent of  the  building  standing  thereon.  Twelve  of  these  witnesses 
who  were  sworn  in  behalf  of  the  relator  estimated  its  value  at  from 
1233,000  to  1333,000,  while  the  13  who  testified  for  the  defendants 
gave  estimates  ranging  from  f500,000  to  $650,000,  the  average  val- 
uation of  the  25  witnesses  being  |426,880.  The  architect  who 
planned,  and  the  two  contractors  who  constructed,  the  block,  ex- 
pressed the  opinion  that  the  building  could  be  replaced,  or  that  a 
similar  building,  and  one  as  good  in  all  respects,  could  be  built  at 
the  present  time  for  f400,000  at  the  outside.  And  upon  this  basis 
it  will  be  seen  that  the  true  and  actual  value  of  the  entire  prop- 
erty does  not  exceed  the  sum  of  $826,880,  or  just  about  the  valua- 
tion fixed  by  the  learned  referee.  It  is  true  that  three  gentlemen  of 
large  experience  as  contractors  and  builders,  who  were  called  to 
meet  the  evidence  just  adverted  to,  testified  that,  in  their  opinion, 
it  would  cost  1600,000  to  replace  the  building,  but  they  were  obliged 
to  concede  that  they  knew  little  or  nothing  of  the  plan  upon 
which  the  building  was  constructed,  or  of  the  charaxiter  and  qual- 
ity of  material  used  in  its  construction,  and  that  their  opinions 
were  the  result  of  mere  casual  observation.  It  should  be  noted  in 
this  connection  that  the  great  discrepancy  between  the  cost  of  the 
building  and  the  estimated  cost  of  its  reproduction  was  accounted 
for  in  a  large  measure  by  the  reduction  in  the  cost  of  materials. 
Mr.  Gorsline,  the  contractor  who  built  the  block,  testified  that 
such  reduction,  in  his  opinion,  would  be  equal  to  three-fifths  of  the 
original  cost;  and  by  way  of  illustration  he  stated  that  cast  iron. 
which  cost  $75  per  ton  when  the  building  was  erected,  can  now 
be  purchased  for  from  $18  to  $20  per  ton.  But,  without  entering 
further  into  the  details  of  the  cost  of  the  block,  it  only  remains 
for  us  to  say  that  when  the  defendants'  determination  as  to  the 
value  of  the  relator's  property  is  subjected  to  either  of  the  tests 
which  we  have  applied,  every  presumption  as  to  its  correctness  is 
overcome,  and  it  is  made  clear  that  it  does  not  conform  to  the  stand- 
ard which  was  furnished  by  the  statute  law  of  this  state  at  the 
time  when  it  was  made;  while,  upon  the  other  hand,  an  applica- 
tion of  the  same  tests  makes  it  equally  obvious  that  the  conclusion 
arrived  at  by  the  learned  referee  is  fully  sustained.  The  judgment 
and  order  appealed  from  should  therefore  be  affirmed,  with  costs 
as  of  an  appeal  from  an  order.  Laws  1896,  c.  908,  §  255;  People 
V.  Pratt,  66  Hun,  578,  21  N.  Y.  Supp.  853,  affirmed  138  N.  Y.  653, 
34  N.  E.  513. 

Judgment  and  order  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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(K  App.  DiT.  354.) 

WII/X>X  T.  HOWD. 

(Sopreme  Oonrt,  Appellate  DiTlslon,  Fourth  Department    Febmary  6,  18i)8.) 

EviDRNCB — Declarations. 

A  coDTersatlon,  prejudicial  to  defendant's  Interests,  which  was  not  bad  In 
hla  presence,  nor  assented  to  by  him.  Is  Incompetent 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Seth  D.  Wilcox  against  Louisa  A,  Howd.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Ai^ed  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WAEtD,  JJ. 

William  Nottingham,  for  appellant 
M.  H.  Powers,  for  respondent 

PER  CURIAM.  Tbe  plaintiff  in  his  complaint  In  tbis  action 
alleges,  among  other  things,  that  in  the  year  1880  he  conveyed  to  the 
defendant's  husband  a  farm  situate  in  Camden,  Oneida  county,  in 
consideration  of  the  sum  of  f2,700,  which  the  defendant  agreed  to 
pay  the  plaintiff  therefor  upon  demand,  but  which  it  is  alleged  she 
has  omitted  to  pay.  The  answer  denied  this  allegation  of  the  com- 
plaint, and  upon  the  trial  evidence  was  given  tending  to  show  that 
the  farm  was  purchased  by  the  husband,  and  upon  his  individual 
promise  to  pay  for  the  same.  In  support  of  the  plaintiff's  conten- 
tion, several  witnesses  were  called  to  prove  that  Joel  Howd,  the 
husband  of  the  defendant  (who,  it  seems,  was  a  Methodist  minister), 
was  entirely  destitute  of  means;  the  inference  sought  to  be  conveyed 
by  this  class  of  evidence  obviously  being  that  the  plaintiff  would  not 
have  conveyed  the  farm,  relying  upon  the  promise  of  a  person  in  bis 
circumstances  to  pay  therefor.  Among  the  witnesses  who  gave  tes- 
timony upon  this  subject  was  one  Harmon  Howd,  a  brother  of  the 
defendant's  husband,  who  was  permitted  to  detail,  over  the  defend- 
ant's objection,  a  conversation  had  with  Joel  Howd,  in  which  the  lat- 
ter (Stated,  in  substance,  that  he  was  dependent  upon  his  salary  of 
f 800  per  annnih,  and  that  he  found  it  impossible  to  live  upon  that 
snm.  Subsequently  Meigs  Howd,  another  brother,  was  in  like  man- 
ner permitted  to  detail  a  conversation  with  Joel  in  which  the  latter 
admitted  that  he  was  unable  to  pay  for  the  farm  in  question.  We 
think  these  declarations  were  clearly  incompetent,  as  they  were  nei- 
ther made  in  the  presence  of  the  defendant,  nor  assented  to  by  her. 
The  learned  referee  found  against  the  defendant  upon  the  issue  to 
which  we  have  just  adverted ;  but  the  evidence  relating  thereto,  upon 
which  he  based  his  conclusion,  was  at  the  best  somewhat  inconclu- 
sive, and  that  portion  of  it  which  was  received  over  the  defendant's 
objection  could  not  but  have  been  prejudicial  to  her  interests.  We 
are  of  the  opinion,  therefore,  that  the  exceptions  taken  to  its  admis- 
sion present  error  which  requires  a  reversal  of  the  judgment  appealed 
from. 

Judgment  reversed,  and  a  new  trial  ordered  before  another  referee, 
with  costs  to  the  appellant  to  abide  the  event. 
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(25  App.  DlT.  359.) 

KELLY  V.  MOREHOUSE. 

(Supreme  (3ourt,  Appellate  Division,  Fourth  Dqiartment.     February  6.  1898.) 

Declarations  by  Aoknt. 

Where  the  bailee  of  a  cow  was  sued  by  the  owner  for  negligently  killing 
the  animal  by  feeding  her  Improper  food,  it  was  error  to  admit  evidence 
that  defendant's  agent,  after  the  death  of  the  cow,  had  admitted  that  she 
had  fed  her  frozen  apples,  since  this  was  the  declaration  of  an  agent,  not 
acting  within  the  scope  of  her  authority,  made  after  the  transaction  to 
which  It  related,  and  at  a  period  too  remote  therefrom  to  permit  it  being 
part  of  the  res  gestse. 

Appeal  from  Seneca  county  court 

Action  by  Thomas  Kelly  against  Jesse  Morehouse.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

H.  A.  Carmer,  for  appellant. 

W.  S.  MacDonald,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  damages  for 
the  negligent  killing  of  a  cow,  by  feeding  her  improper  food  while 
she  was  in  the  custody  of  the  defendant.  Upon  the  trial  the  evi- 
dence tended  to  show  that  the  plaintiff  was  the  owner  of  the  cow  In 
question;  that  in  January,  1897,  he  left  her  with  the  defendant  under 
a  contract  for  her  care  and  keeping  at  a  stipulated  price  per  week; 
that  by  the  terms  of  this  contract  the  cow  was  to  run  about  tlie 
straw  stack  in  the  barnyard  of  the  defendant's  farm,  with  the  assur- 
ance by  the  defendant  that  she  would  be  all  right,  and  would  not  be 
hurt.  The  defendant  did  not  occupy  the  farm  himself,  but  the  same 
wan  carried  on  by  a  Mrs.  King  and  her  daughter,  as  the  defendant's 
agents.  Some  two  or  three  weeks  after  the  cow  had  been  taken  to 
the  farm,  she  was  fed  some  apples  by  the  daughter,  one  of  which 
lodged  in  the  animal's  throat,  causing  her  to  die  from  suffocation. 
The  action  was  originally  brought  in  a  justice's  court,  and  a  recovery 
was  had  upon  the  theory  that  the  death  of  the  cow  was  attributable 
to  the  negligence  of  Miss  King  in  feeding  her  the  apples;  it  being 
claimed  that  some  of  the  apples  w^ere  frozen,  and  that  the  one  which 
caused  the  animal's  death  was  in  that  condition.  The  evidence  of 
negligence  was,  even  if  entirely  competent,  exceedingly  slight,  and 
we  entertain  serious  doubt  whether  it  was  sufficient  to  sustain  the 
recovery;  but,  however  that  may  be,  we  are  satisfied  that  the  judg- 
ments of  the  courts  below  must  be  reversed  because  of  the  admis- 
sion of  improper  evidence  upon  the  trial.  The  only  evidence  which 
had  any  tendency  whatever  to  establish  negligence  upon  the  part 
of  the  defendant  was  that  of  a  witness  by  the  name  of  McGraw,  who 
testified  that  at  the  instance  of  the  plaintiff,  and  subsequent  to  the 
death  of  the  cow,  he  sought  an  interview  with  Mrs.  King,  and  had  a 
conversation  with  her,  in  which,  after  admitting  that  apples  had  been 
fed  to  the  cow,  she  stated  that  "she  thought  some  of  them  were 
frozen."     This  statement  was  but  the  declaration  of  an  agent,  not 
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acting  within  the  scope  of  her  authority,  made  after  the  transaction 
to  which  it  related,  and  at  a  period  too  remote  therefrom  to  permit  its 
being  regarded  as  a  part  of  the  res  gestae.  Inasmuch  as  the  question 
of  its  competency  was  properly  raised,  we  areclearly  of  the  opinion 
that  the  admission  of  this  testimony  presents  error  which  requires 
a  reversal  of  the  judgments  below.  First  Nat.  Bank  of  Lyons  ▼. 
Ocean  Nat.  Bank,  60  N.  Y.  278;  Furst  v.  Railroad  Co.,  72  N.  Y.  542. 
Other  errors  were  committed  by  the  justice,  notably  in  admitting  sev- 
eral answers  to  questions  propounded  to  the  expert  witnesses  called 
on  behalf  of  the  plaintiff,  but,  having  reached  the  conclusion  that 
the  judgments  must  be  reversed  for  the  reason  above  stated,  we  do 
not  deem  it  necessary  to  discuss  the  case  further. 

Judgment  of  the  county  court  and  of  the  justice's  court  reversed, 
with  costs  to  the  appellant. 

(2.-»  A  pp.  Div.  301.) 

McKIBBBN  V.  ONEIDA  COUNTY. 

(Supreme  Coort,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

1.  Taxation— Exemptions— Pbkbiok  Honbts. 

Where  property  Is  purchased  only  In  part  with  pension  moneys,  an  as- 
sessment thereon  for  taxes  Is  within  the  Jurisdiction  of  the  assessors. 
S.  Same— VoLONTART  Payment. 

One  who  pays  taxes  on  property  voluntarily  Is  estopped  from  thereafter 
recovering  the  moneys  so  paid. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Emma  J.  McKibben  against  Oneida  county.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

G.  G.  Morehouse,  for  appellant. 
George  0.  Carter,  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  certain  taxes 
which  it  is  alleged  were  illegally  assessed  upon  the  plaintiff's  house 
and  lot,  situate  in  the  Ninth  ward  of  the  city  of  Utica,  and  which  were 
collected  of  her  in  the  years  1892,  1893,  and  1894,  and  also  to  have 
the  assessment  for  the  year  1895  declared  null  and  void.  It  appears 
that  the  plaintiff's  husband  was  at  one  time  in  the  military  service 
of  the  United  States;  that  in  the  year  1875  the  plaintiff,  as  his  widow, 
received  pension  moneys  from  the  government  to  the  extent  of  |450 ; 
and  that  she  has  been  in  receipt  of  a  pension  of  |8  per  month  ever 
since.  In  1875  she  loaned  her  brother  between  |300  and  $400  of  her 
pension  money,  and  took  from  him,  as  security  therefor,  a  mortgage 
upon  the  house  and  lot  in  question,  which  he  then  owned.  The 
brother  paid  no  interest  upon  the  mortgage  for  11  years,  at  the  ex- 
piration of  which  time  he  conveyed  the  premises  to  the  plaintiff 
for  $1,200.  At  the  time  of  the  conveyance  there  was  about  $600  of 
principal  and  interest  due  upon  the  mortgage,  which  was  applied 
towards  the  purchase  price  of  the  house  and  lot;  and  the  balance 
waa  paid  in  cash,  which  the  plaintiff  had  obtained  from  various 
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sources.  Some  of  it  she  had  earned  in  the  laundry  business;  f200 
thereof  she  bad  on  deposit  in  a  bank;  and  a  portion,  she  says,  waa 
pension  money  which  she  had  saved,  but  the  amount  thereof  does  not 
clearly  appear.  It  is  manifest,  however,  that  the  property  was  by, 
no  means  wholly  paid  for  with  pension  money;  and,  this  being  the 
case,  the  assessors  did  not  act  without  jurisdiction  in  making  the 
assessment  In  re  Peek,  80  Hun,  122,  30  N.  Y.  Supp.  59;  In  re 
Murphy,  9  Misc.  Rep.  647,  30  N.  Y.  Supp.  5U;  People  v.  Wells,  10 
Misc.  Rep.  195,  31  N.  Y.  Supp.  310.  It  follows,  therefore,  that  the 
plaintiff,  having  paid  her  assessment  for  the  years  1892,  1893,  and 
1894  voluntarily,  is  now  estopped  from  recovering  the  taxes  for 
those  years  by  action.  Tripler  v.  City  of  New  York.  125  N.  Y".  G17, 
26  N.  E.  721;  Vandwbeck  v.  City  of  Rochester,  122  N.  Y.  285,  25  N.  E. 
408.  We  are  consequently  of  the  opinion  that  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event 

(25  App.  DIv.  321.) 

DAVIS  et  al.  V.  NIAGARA  PALLS  TOWER  OO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    February  ^  1898.) 

NuiSANOE— What  Cohstitutes. 

Defendant  constructed  a  tower  200  feet  above,  and  10  feet  distant  from 
tbe  nearest  point  to,  plaintiff's  building,  which  was  used  as  a  museum,  and 
on  several  occasions  in  the  winters  the  spray  of  waterfalls  near  by  accumu- 
lated on  the  tower,  In  the  shape  of  ice,  and  fell  on  the  roof  and  skylight  of 
the  museum,  breaking  the  glass,  and  causing  damage  Inside  the  building, 
and  endangering  the  lives  of  tbe  occupants  and  visitors  therein.  Defendant 
refused  to  take  any  steps  to  prevent  the  injuries  to  plaintiff.  Held,  that 
the  structure  was  a  private  nuisance,  which  plaintiff  could  have  enjoined. 

Appeal  from  special  term,  Erie  county. 

Action  by  Charles  Davis  and  others  against  the  Niagara  Falls  Tower 
Company.  From  a  judgment  dismissing  plaintiffs'  complaint,  they  ap- 
peal   Reversed. 

Argued  before  HARDIN,  P.  J,,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  J  J. 

John  G.  Milborn,  for  appellants, 
J.  H.  Metcalf,  for  respondent. 

HARDIN,  P.  J.  This  action  was  commenced  March  14,  1896.  The 
relief  sought  therein  was  a  mandatory  injunction,  enjoining  and  re- 
straining the  defendant  from  maintaining  upon  its  premises  a  certain 
tower,  so  that  ice  would  accumulate  thereon,  and  fall  from  it  on  the 
building  of  the  plaintiffs,  as  well  as  for  damages.  The  defense  was 
substantially  a  general  denial.  The  action  was  tried  at  the  Erie  special 
term  in  January,  1897.  Since  1888  the  plaintiffs  have  been  co-partners 
in  business  at  the  city  of  Niagara  Falls.  At  all  such  times  they  were 
the  owners  and  occupants  of  a  parcel  of  land  situate  on  the  west  rfde  of 
Riverway,  in  the  above-named  city,  and  upon  that  lot  is  situated  a  foor- 
story  brick  and  stone  building,  used  and  occupied  by  plaintiffs  for  the 
purpose  of  conducting  a  museum  of  various  curiosities  for  exhibition  to 
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toorists  and  visitors  to  the  I^lls  of  Niagara;  an  admission  fee  being 
charged  by  the  plaintiffs  therefor.  Tlaintiffs  erected  the  building  in 
or  about  the  year  1888,  at  a  cost  of  #45,000.  It  is  63  feet  wide,  12«) 
feet  deep,  and  50  feet  high.  The  interior  thereof,  used  for  such  mu- 
seum, is  an  open  court  from  the  top  thereof,  and  from  the  skylight 
which  forms  the  roof  to  the  ground  floor  of  the  building.  Around  the 
court,  upon  the  four  floors  or  galleries  of  the  building,  the  exhibits  are 
arranged  in  glass-covered  cases,  against  or  near  the  walls.  Upon  the 
ground  floor,  immediately  in  the  center  of  the  court,  is  located  a  fiirge 
glass  case,  containing  some  of  the  more  valuable  exliibits  of  plaintiffs. 
Immediately  over  the  court,  and  lighting  the  building,  is  a  skylight,  35 
feet  wide.  81  feet  long,  running  to  a  cone,  slanting  to  the  north  and 
south,  and  containing  several  hundred  panes  of  lieavy  glass,  one-quar- 
ter of  an  inch  thick,  each  18  inches  wide  by  63  inches  long,  and  sub- 
divisions of  such  panes.  The  skylight  was  erected  at  the  same  time  as 
the  building,  and  at  a  great  cost,  for  the  purpose  of  affording  proper 
light  and  protection  to  the  building,  and  the  building  and  museum  have 
been  maintained  in  substantially  the  same  condition  at  all  times  since 
the  erection  of  the  said  building.  The  business  is  a  source  of  profit  to 
the  plaintiffs,  who  have  derived  their  livelihood  from  the  same  during 
such  period.  Plaintiffs  and  their  employ^,  three  in  number,  are  neces- 
sarily engaged  upon  the  floor  thereof,  under  the  skylight.  The  mu- 
seum is  visited  by  patrons  and  customers  in  the  winter  as  well  as  in 
the  summer  time.  About  1893  tiie  defendant  purchased  the  lot  imme- 
diately south  of  the  premises  occupied  by  plaintiffs,  and  erected  an 
hotel  and  tower,  which  it  has  since  and  now  maintains.  The  tower 
was  completed  in  the  autumn  of  1893,  is  constructed  of  open  ironwork, 
consists  of  uninclosed  iron  beams  running  from  near  the  ground  to  a 
cone,  and  extends  at  varying  distances  from  plaintiffs'  building  about 
200  feet  above  the  roof  of  the  same,  which  is  about  the  height  of  de- 
fendant's hotel.  Within  the  tower  are  two  elevators,  used  for  carrying 
passengers  to  the  top  thereof  for  the  purpose  of  viewing  the  scenery 
about  Niagara  Falls.  This  hotel  is  located  within  two  feet  of  plaintiffs' 
building.  The  legs  of  the  tower  at  the  top  of  the  hotel  constitute  four 
comers  of  a  square,  50  feet  apart  at  the  base,  30  feet  at  the  top,  and  at 
the  top  of  the  hotel  building  the  two  most  northerly  legs  of  the  tower 
are  10  feet  from  the  southerly  edge  of  plaintiffs'  building.  All  the 
stractures  in  question  are  situate  near  and  opposite  Prospect  Park,  ad- 
joining the  falls,  and  within  a  few  hundred  feet  of  the  same;  and,  on 
many  occasions  during  each  winter  since  the  tower  has  been  con- 
structed, ice  has  formed  thereon,  from  sleet,  melting  snow,  or  spray 
from  the  falls,  which  has  frozen  upon  the  tower;  and  at  all  times  dur- 
ing each  winter  when  ice  had  so  accumulated  on  the  tower,  and  a  thaw 
has  occurred,  large  quantities  of  ice  from  the  tower  have  fallen  and 
been  blown  upon  the  plaintiffs'  buildins;;  and  the  ice  which  has  so 
fallen  and  be^  blown  from  the  tower  has  on  several  occasions,  sud- 
denly and  without  warning,  during  the  winters  of  1894-95  and  1895-96, 
fallen  upon  the  skylight  of  plaintiffs'  building,  and,  breaking  through 
the  glass  therein,  has  fallen  with  great  force  to  the  floor  of  the  build- 
ing. Such  falling  ice  has  been  of  sufficient  thickness  to  produce  seri- 
ous damage  to  plaintiffs'  property,  to  endanger  human  life,  and  has 
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carried  with  it  pieces  of  glass  which  have  in  like  manner  injured  the 
floor  of,  and  the  cases  and  the  contents  within,  plaintiffs'  building;  and 
such  ice  and  pieces  of  glass  have  been  of  sufficient  size,  on  various 
occasions,  to  injure,  malm,  or  liill  persons,  if  they  had  happened  to  fall 
upon  them.  Such  foiling  ice  has  so  injured  the  skylight  as  to  allow 
rain  and  melting  snow  to  run  through  the  same  upon  plaintiffs'  ex- 
hibits, to  the  injury  of  plaintiffs'  building  and  its  contents.  The  sky- 
light and  the  tin  roof  surrounding  the  same  on  plaintiffs'  building  have 
been  damaged  and  injured  on  several  occasions  through  such  falling  ice, 
and  such  injury  has  been  aggravated  tlux)ugh  the  impossibility  of  prop- 
erly repairing  the  roof  during  the  winter  season.  Such  ice  falls  and 
is  blown  from  the  tower  more  particularly  at  time  of  thawing,  when 
the  prevalent  wind  is  from  the  tower  towards  plaintiffs'  building.  The 
floor  of  said  building,  upon  which  such  ice  and  broken  glass  falls  when 
ice  breaks  through  the  skylight,  is  the  place  where  the  plaintiffs  and 
their  employes  are  engaged  in  performing  their  duties,  and  where  visit- 
ors to  the  museum  view  and  inspect  the  collections.  At  all  times  dur- 
ing every  winter  season  ice  is  liable  to  accumulate  upon  the  tower, 
and  when  there  is  a  thaw  large  quantities  thereof  are  liable  to  fall  and 
be  blown  from  the  tower  upon  plaintiffs'  building;  doing  damage  to 
their  property,  and  involving  a  risk  to  human  life.  The  injuries  to 
plaintiffs'  building  will  probably  recur  each  winter  during  the  periods 
of  thaw,  when  ice  has  formed  and  accumulated  on  said  tower;  and, 
by  reason  of  the  weather  conditions  which  prevail  at  Niagara  Falls, 
such  forming  and  accumulating  of  ice  on  the  tower  during  a  period  of 
several  months  each  winter,  and  such  falling  of  ice  in  considerable 
quantities  and  sizes  therefrom  on  various  occasions  each  winter,  are 
reasonably  to  be  expected,  and  irreparable  injury  and  damage  to  the 
plaintiffs  and  their  property  and  business  will  probably  continue,  and 
the  lives  and  limbs  of  plaintiffs,  their  employ^  and  patrons,  will  prob- 
ably continue  to  be  in  jeopardy,  so  long  as  the  present  conditions  con- 
tinue to  exist.  The  plaintiffs  have  sustained  damage  by  reason  of  the 
falling  and  blowing  of  ice  from  said  tower  upon  the  museum  building 
to  the  amount  of  12,500.  The  plaintiffs  made  formal  demand  of  the 
defendant,  before  the  commencement  of  this  action,  that  it  pay. the 
said  damages,  and  take  such  steps  as  might  be  necessary  to  protect 
plaintiffs'  building  and  its  contents  from  further  injury,  but  the  de- 
fendant has  neglected  and  omitted  so  to  do.  The  tower  is  used  by  the 
defendant  as  an  observatory,  and  as  such  has  acquired  a  wide  reputa- 
tion; and  the  defendant  has  derived,  and  is  now  deriving,  considerable 
profits  from  its  use  by  tourists  and  others.  It  is  a  safe,  substantial, 
and  suitable  structure  for  the  purposes  for  which  it  was  erected  and 
is  used.  The  body  of  the  tower  is  wholly  within  and  upon  the  de- 
fendant's own  premises,  and  the  uses  made  of  it  are  for  gain  and  profit. 
The  forgoing  is  a  statement,  substantially,  of  the  facts  as  found  by 
the  justice  before  whom  the  case  was  tried.  Exceptions  were  filed  by 
the  plaintiffs  to  several  conclusions  of  fact  stated  by  the  trial  court, 
and  to  his  conclusions  of  law.  The  court  found,  as  conclusions  of 
law — First,  that  the  tower  erected  and  maintained  by  the  defendant 
as  hereinbefore'  stated  is  not  a  private  nuisance;  and,  second,  that  the 
plaintiffs'  complaint  should  be  dismissed,  with  costs. 
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One  of  the  plaintiffs  gave  evidence  as  follows: 

"The  effect  of  this  falling  Ice  waa  that  the  roof  haa  always  leaked  ever  since 
the  tower  has  been  built,  from  the  Ice  falling  on  it  and  breaking  through.  I 
have  seen  the  Ice  accumulate.  The  ice  accumulates  by  the  spray  blowing 
over  there  on  the  tower,  and  accumulates  on  the  legs  of  the  tower,  and  cross 
beams,  and  also  the  feet  or  stairs  on  the  outside  of  the  elevator  shaft.  The 
ice  forms  on  the  steps  and  forms  on  the  headers,  and  then  when  it  thaws  it 
falls  off.  The  wind  carries  It.  I  have  seen  it  carry  it  thirty  feet,— a  sheet  of 
Ice  six  or  eight  feet  long  and  fourteen  Inches  wide.  I  have  seen  It  carried  thirty 
feet  on  the  other  side  of  our  building.  I  have  seen  them  come  down,  four 
or  five  feet  long,  with  a  crash,  right  through  our  roof.  Not  so  much  from 
icicles  as  from  ice  forming  on  the  iron.  I  have  observed  icicles  on  different 
parts  of  the  tower.  I  have  observed  these  flat  pieces  of  Ice  form  on  the  tower. 
I  have  also  seen  ice  form  on  the  tower  from  other  sources  than  the  -spray.  I 
saw  a  great  deal  of  ice  form  last  year  from  snow  left  there,  which  thawed 
and  became  ice,  and  I  saw  those  sheets  blow  right  over  onto  our  roof.  These 
flat  pieces  that  formed  on  the  legs  and  blew  off  were  formed  from  spray  and 
snow.  Our  building  and  that  of  the  defendants  is  alMut  000  feet  from  the 
brink  of  the  falls.  Mist  rises  from  the  Falls  of  Niagara,  and  blows  over. 
Whatever  way  the  wind  blows,  the  mist  goes  with  It;  and,  if  it  strikes  these 
places  before  It  is  frozen.  It  will  stick  to  anything  It  comes  111  contact  with, 
and  forms  ice.  The  frozen  spray  which  I  have  described,  that  forms  on  the 
tower.  Is  just  the  same  as  that  which  forms  on  the  trees  in  the  parK,  and  con- 
stitutes what  is  known  as  the  'ice  scenery'  at  Niagara  Falls." 

Other  evidence  was  given  corroborating  the  statement  made  by  the 
plaintiff,  and  tending  to  show  that  by  reason  of  the  accumulation  of 
ice  upon  the  structure  of  the  defendant  the  plaintiffs  have  suffered 
injuries,  from  time  to  time,  to  the  extent  of  some  |2,500,  as  the  evi- 
dence indicates.  The  evidence  established  that  the  defendant  refused, 
after  notice,  to  take  any  steps  by  way  of  preventing  the  injuries  which 
the  plaintiffs  were  receiving  from  the  structure  maintained  by  the  de- 
fendant. The  evidence  clearly  indicates  that  the  tower,  as  maintained 
by  the  defendant,  is  a  menace  to  the  property  of  the  plaintiffs,  and  to 
persons  visiting  their  museum,  and  that  from  time  to  time  serious  dam- 
age has  occurred  to  the  plaintiffs'  property,  and  endangered  the  lives 
of  persons  in  and  upon  the  plaintiffs'  premises.  If  the  defendant's 
structure  had  been  erected  at  a  greater  distance  from  the  premises  of 
the  plaintiffs,  the  injuries  now  complained  of  by  the  plaintiffs  would 
not  have  occurred.  The  evidence  of  the  acts  of  the  defendant  in  build- 
ing the  structure,  and  maintaining  it  in  the  manner  in  which  it  is 
maintained,  quite  clearly  establishes  that  the  structure  is  a  nuisance, 
by  reason  of  which  the  plaintiffs  suffer  damages.  In  Penruddoek's 
Case,  5  Coke,  100b,  it  was  said: 

"A  man  shall  have  an  assize  of  nuisance  for  building  a  house  higher  than 
his  house,  and  so  near  his  tliat  the  ram  which  falleth  upon  that  house  falleth 
upon  the  plaintiff's  house." 

In  Radcliff's  Ex'rs  v.  Ma.vor,  4  N.  Y.  199,  in  the  course  of  the  opinion 
Bronson,  J.,  said : 

"And  one  cannot  Justify  placing  a  spout  on  tils  house  which  throws  the  water 
on  the  land  of  his  neighbor." 

It  is  said  in  section  104  of  Wood,  Nuis.  viz. : 

"While  a  person  may  erect  a  building  upon  the  line  of  his  land,  yet  he  Is 
bound,  at  his  peril,  to  do  it  In  such  a  manner  that  the  water  or  snow  and  ice 
from  its  roof  shall  not  fall  upon  his  neighlMr's  land,  or  even  upon  his  own.  In 


Digitized  by 


Google 


558  49  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  83  New  York  State  Reporter. 
such  manner  as  to  escape  upon  bis  neighbor's  land  In  large  quantities,  or 
greater  volumes  than  would  go  tbere  If  no  erection  bad  been  made." 

In  Cogswell  v.  Railroad  Co.,  103  N.  Y.  10,  8  N.  E.  537,  it  appeared 
that  the  defendant  had  erected  npon  a  lot  adjoining  the  dwelling  house 
owned  by  the  plaintiff  an  engine  house  and  coal  bins  for  its  road,  and 
used  the  same  in  operating  it.  The  smoke,  soot,  cinders,  and  coal 
dust  caused  by  such  use  filled  plaintiff's  house,  and  rendered  the  air 
offensive  and  unwholesome,  and  the  house  untenantable,  and  it  was 
held  that  the  engine  house,  as  used,  was  a  nuisance;  and  Andrews, 
J.,  at  page  15,  103  N.  Y.,  and  page  538,  8  N.  E.,  in  referring  to  the 
opinion  of  Bronson,  J.,  in  Radcliff's  Ex'rs  v.  Mayor,  supra,  as  to  the 
general  rule  that  a  man  may  do  what  he  will  with  his  own  property, 
quotes  approvingly  from  Bronson,  J.,  viz.: 

"He  may  not,  bowever,  under  color  ot  enjoying  bis  own,  set  up  a  nuisance 
whicb  deprives  anotber  of  tbe  enjoyment-  of  bis  property." 

That  case  was  quoted  with  approval  in  Hill  v.  City  of  New  York,  139 
N.  Y.  502,  34  N.  E.  1092.  and  Morton  v.  Qty  of  New  York,  140  N.  Y. 
212,  35  N.  E.  490. 

In  McKeon  v.  See,  51  N.  Y.  300.  afBrming  4  Rob.  (N.  Y.)  449,  the 
defendant  was  carrying  on  a  manufactorj'  in  a  building  adjoining 
buildings  owned  by  the  plaintiffs.  The  defendant's  machinery  was 
run  by  steam  power,  and  its  operation  produced  a  jarring  and  shaking 
of  plaintiffs'  building,  to  their  injury,  and  to  the  annoyance  of  the  oc- 
cupants. It  was  held  thai  a  recoverj^  could  be  had,  and  numerous 
cases  were  quoted  in  the  opinion  of  Hunt,  C,  sustaining  the  right  of 
recovery;  and  then  he  observed,  viz.: 

"Tbese  cases  fully  sustain  tbe  principle  upon  wbicb  tbe  recovery  was  bad  in 
the  present  case.  If  tbe  injury  amounts  to  a  nuisance,  and  a  continuing  one. 
the  appropriate  remedy  is  by  a  bill  for  an  Injunction;"  citing  'Williams  v. 
Railroad  Co.,  16  N.  Y.  97;  2  Story,  Eq.  Jur.  Si  925-927. 

In  Dunsbach  v.  Hollister,  49  Hun,  352,  2  N.  Y.  Supp.  94,  afQrmed  in 
Id.,  132  N.  Y.  602,  30  N.  E.  1152,  the  defendant,  a  dealer  in  molding 
sand,  deposited  upon  his  own  lot,  adjoining  that  of  plaintiff,  a  large 
quantity  of  sand.  No  covering  was  placed  over  tMs  sand,  and  the 
evidence  tended  to  show  that  when  the  wind  was  in  a  southerly  direc- 
tion, and  especially  in  dry  weather,  the  sand  was  blown  into  the  plain- 
tiff's house,  to  the  great  annoyance  and  discomfort  of  the  plaintiff  and 
family,  and  to  the  injury  of  her  food,  furniture,  and  property  in  the 
house.  In  that  case  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover such  damages  as  had  been  sustained,  and  to  an  injunction;  and 
it  was  held,  viz. : 

"Where  an  injury  is  of  such  a  character  as  to  be  tbe  source  of  recurring  per- 
sonal annoyance,  discomfort,  and  inconvenience,  In  addition  to  the  damase  to 
property,  a  case  is  presented  that  cannot  be  adequately  compensated  In  dam- 
ages, and  an  injunction  should  be  granted." 

In  Campbell  v.  Seaman,  63  N.  Y.  568,  it  was  said  that: 

"Every  person  is  bound  to  mtLke  a  reasonable  use  of  his  property,  bo  as  to 
occasion  no  tmnecessary  damage  or  annoyance  to  bis  neighbor.  If  be  makes 
an  unreasonable,  unwarrantable,  or  unlawful  use  of  it,  so  as  to  produce  ma- 
terial annoyance.  Inconvenience,  discomfort,  or  hurt  to  his  neighbor,  he  will 
be  guilty  of  a  nuisance  to  his  neighbor,  and  the  law  will  hold  him  responsible 
for  tbe  consequent  damage.     As  to  what  is  a  reasonable  use  of  one's  own  prop- 
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erty  cannot  be  defined  by  any  certain  general  rules,  but  must  depend  upon  the 
circumstances  of  each  case.  A  use  of  property  In  one  locality,  and  under  some 
circumstances,  may  be  lawful  and  reasonable,  wbich  under  other  circumstances 
would  be  unlawful,  unreasonable,  and  a  nuisance.  To  constitute  a  nuisance, 
the  use  must  be  such  as  to  produce  a  tangible  and  appreciable  Injury  to  neigh- 
boring property,  or  such  as  to  render  its  enjoyment  specially  uncomfortable  or 
inconvenient" 

We  think  the  evidence  in  the  case  in  hand  bronght  it  within  the  . 
principles  declared  in  the  quotation  we  have  just  made,  and  that  the  use 
made  by  the  defendant  is  not  reasonable,  and  that  its  structure,  main- 
tained with  the  atmospheric  conditions  wliich  exist,  when  we  consider 
the  consequences  to  the  plaintiffs'  property,  is  unlawful.  Bohan  t. 
Gaslight  Co.,  122  N.  Y.  26,  25  N.  E.  246;  Shipley  v.  Fifty  Associates, 
106  Mass.  194.  It  is  obTions  that  the  spray  from  Niagara  Falls,  if 
allowed  to  pass  over  the  land  of  the  plaintiff  without  the  presence  of 
this  tower,  would  not  produce  the  injury  of  which  the  plaintiffs  now 
complain,  and  that  it  is  the  extraordinary  structure  erected  by  the  de- 
fendant that  has  occasioned  the  large  damages  that  have  already  been 
snstained  by  the  plaintiffs,  and  others  likely  to  occur  unless  some  pro- 
vision shall  be  made  by  the  defendant  to  guard  against  the  action  of 
the  elements  which  causes  the  moisture  to  adhere  to  the  structure  of 
the  defendant,  and  form  large  pieces  of  ice,  which,  with  the  aid  of  the 
wind,  are  carried  upon  the  property  of  the  plaintiffs.  It  is  not  neces- 
saiy  to  determine  on  this  occasion  whether  such  precautions  and 
goards  can  be  taken  by  the  defendant  as  to  avoid  the  succession  of 
injuries  such  as  have  heretofore  been  sustained  by  the  plaintiffs.  That 
question  will  more  appropriately  be  determined  when  it  shall  be  pre- 
sented in  the  trial  court.  The  foregoing  views  lead  us  to  the  conclu- 
sion that  a  new  trial  should  be  ordered. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellants, to  abide  the  event    All  concur. 


In  re  KORNDOBFER. 

(Supreme  Court,  Special  Term,  Montgomery  County.    November,  1897.) 

Intoxicating  Liquobs— Canceumo  Licemsb. 

In  an  application,  under  Liquor  Tax  Law,  {  28,  to  cancel  a  certificate  on 
the  ground  that  the  business  is  carried  on  within  the  prohibited  distance 
from  a  building  used  exclusively  as  a  church,  it  is  immaterial  how  long  it 
bas  been  or  will  be  used  as  a  church,  where  it  was  so  used  before  the  appli- 
cation for  the  liquor  tax  certificate  was  made 

Application  for  an  order  to  revoke  a  liquor  tax  certificate  issued  to 
Heniy  Komdorfer.     Granted. 


STOVER,  J.  This  Is  an  application,  under  section  28  of  the  liquor 
tax  law,  for  the  cancellation  of  a  certificate  upon  the  ground  that  the 
statements  contained  in  the  application  are  untrue,  and  that  the  place 
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at  which  the  business  was  carried  on  was  within  the  prohibi 

tance  of  a  building  used  exclusively  as  a  church-     The  app 

was  verified  on  the  4th  day  of  June,  1897,  for  permission  to  c 

.•"  the  business  at  2013  Boston  road.     It  appears  from  the  tes 

••      ■  ^  that  a  license  tiad  been  issued  by  the  old  excise  board  in  Maj 

and  that  the  premises  were  occupied  as  a  saloon  up  to  April 

.  when  the  license  was  surrendered;  the  surrender  being  on  ihe 

of  April,  1896.     Prom  the  time  of  the  surrender  down  to  June  ! 

-     -  1897,  no  liquor  traflSc  was  carried  on  at  the  place,  and  the  p 

were  vacant.     The  premises  2011  Boston  road  had  been  used  t 

ness  purposes  up  to  the  15th  of  June,  1896,  at  which  time  th< 

\  -  hired  by  the  society.     On  the  5th  of  July  they  were  opened,  ai 

that  time  have  been  used  exclusively  for  religious  services,  coi 

of  religious  discourses  or  sermons  by  laymen  and  by  ministei 

'  objects  and  purposes  of  the  society  being  stated  by  its  officer 

"to  preach  and  teach  the  truth  as  it  is  revealed  in  the  Bil 
Word  of  God."  It  is  called  the  "West  Farms  Mission,"  holdi 
gious  services  on  Sunday,  and  at  stated  times  during  the  week,  t 
with  Sunday  school,  at  which  various  ministers  of  the  CI 
Protestant  faith  officiate.  Of  these  facts  there  is  no  dispute 
is  claimed  by  the  respondent  that  the  answer,  stating  that  thi 
traffic  could  be  legally  carried  on  there,  was  not  untrue,  beca 
traffic  was  being  carried  on  on  the  23d  of  March,  1896.  The  I 
proposed  to  be  carried  on  by  the  respondent  was  that  of  an  hotel 
and  not  of  a  saloon  keeper.  Under  the  deciaons  (In  re  Zinzow,  1 
Rep.  653,  43  N.  Y,  Supp.  714,  and  People  v.  Murray,  148  N.  Y. 
N,  E.  584),  whenever  the  licensee  discontinued  business  the  exe 
ceased,  and  the  place  could  not  obtain  a  liquor  tax  certificate. 
case  under  consideration,  business  had  been  suspended  for  a  Ion 
and  in  the  meantime  the  premises  had  been  refitted  for  the  p 
of  the  new  business  that  was  to  be  carried  on,  so  that,  if  the  I 
2011  was  used  exclusively  as  a  church,  the  answer  was  not  a  ti 
and  a  liquor  tax  certificate  could  not  legally  issue  for  the  premisi 

'  It  is  strenuously  insisted  by  the  respondent  that  these  facts  do 

close  that  the  building  is  used  exclusively  as  a  church.     In  P< 
Board  of  Excise  Com'rs  (Com.  PI.)  27  N.  Y.  Supp.  983,  it  was  ss 
a  liberal  construction  of  the  excise  law  was  to  be  indulged 
(citing  1  Kent,  Comm.  465),  "It  is  the  duty  of  the  judges  to  ma" 
,  •  construction  as  should  suppress  the  mischief  and  advance  the  rt 

The  law  does  not  undertake  to  define  or  restrict  the  definition 
words  "occupied  exclusively  as  a  church,"  and  I  think  it  must 
to  such  reasonable  construction  as  will  accomplish  the  pur] 
tended  by  the  legislature,  viz,  to  prevent  the  traffic  of  liquor  i 
imity  to  such  class  of  buildings.  Under  the  laws  of  this  state,  i 
necessary  that  a  religious  society  should  be  incorporated,  nor  is  i 

<^  sary  that  they  should  hold  to  any  particular  tenets  or  creed,  bn 

liberality  and  tolerance  is  given  in  the  organization  of  religion 

,  ties  and  the  promulgation  of  religious  beliefs.     The  evidenc 

shows  that  this  is  a  society  having  a  president,  vice  president 
tary,  and  treasurer.     They  occupy  these  premises  exclusively 
teaching  of  the  gospel,  and  such  services  as  are  usually  carriec 
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church  societies.  So  that  it  may  well  be  said  that  this  building  is  used 
exclusively  as  a  church;  that  is,  a  place  where  a  religious  society  holds 
its  stated  meetings  for  the  purposes  of  religious  observances  and  teach- 
ings in  accoi-dance  with  the  Christian  faith.  How  long  this  has 
continned,  or  how  long  it  may  continne,  is  immaterial,  under  the  stat- 
ute. It  had  continued  for  some  considerable  time  before  the  applica- 
tion here  was  filed,  and  the  fact  that  it  did  exist  at  the  time  of  filing 
the  application  for  the  certificate  is  sufficient  to  protect  it  from  the 
proximity  of  a  place  where  the  traffic  of  liquor  is  carried  on.  It  fol- 
lows that  the  answers  were  untrue,  that  the  traffic  of  liquor  cannot 
be  legally  carried  on  at  2013  Boston  road,  and  the  certificate  must  be 
canceled.     Order  signed. 

<24  App.  Dlv.  280.)  „„„„      „„„„,,„,    X    , 

BUSS  v.  SHERRITjIi  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

UsuRT— MoRTOAGES— Loan  by  Agent— Ratification  bt  Principal. 

A  husband  loaned  |50,000  for  his  wife,  and,  In  addition  to  lawful  Inter- 
est exacted  a  bonus  of  $10,000.  He  deposited  half  of  It  to  the  wife's 
credit,  ostensibly  as  a  payment  on  his  own  debt,  and  gave  the  other  half 
to  brokers  who  had  secured  the  business.  An  interest  payment  on  the 
whole  amount  loaned  was  also  received  by  the  wife.  On  foreclosure, 
mortgagor  pleaded  usury.  Plaintiff  testified  that  she  heard  nothing  about 
the  bonus  till  the  action  was  begun:  that  she  left  the  management  of  her 
business  to  her  husband,  "gave  him  entire  control,"  and  "pnid  no  attention 
to  the  details."  ff<W  that,  considering  the  amount  Involved,  the  wife  had 
remained  deliberately  Ignorant  of  the  transaction,  and.  having  sought  to 
enforce  It  with  full  knowledge,  ratified  the  act  of  her  husband,  and  made 
the  usurious  contract  her  own. 

Appeal  from  special  term,  Erie  county. 

Action  by  Nancy  E.  Bliss  against  Charles  L.  Sherrill  and  others  to 
foreclose  a  mortgage.  From  a  decree  in  favor  of  plaintiff  for  the 
whole  amount  loaned,  but  applying  to  the  principal  indebtedness  a 
bonus  exacted  by  plaintiflf  as  a  consideration  for  the  loan  in  excess  of 
lawful  interest  (42  N.  Y.  Supp.  432),  defendant  Sherrill  appeals.  Re- 
versed. 

Tbe  defendant  Sherrill  and  his  wife  executed  a  bond  and  mortgage  to  the 
plaintifF  (respondent)  on  the  1st  day  of  November,  1S04,  to  secure  the  payment 
of  fSO,000.  The  mortgage  was  upon  a  lot  in  the  city  of  Buffalo  and  a  build- 
ing In  the  process  of  construction.  This  building  was  a  monolithic  cement 
structure,  intended  for  an  apartment  house.  The  plaintiff,  Nancy  B.  Bliss, 
was  the  wife  of  .Toshua  S.  Bliss,  who  had  charge  of  and  transacted  all  of  her 
business  In  regard  to  loaning  her  money,  and  had  absolute  authority  on  the 
subject  The  defendant  applied  to  one  Spencer  S.  KlnRsley,  a  loan  broker  In 
Buffalo,  to  obtain  the  loan  of  the  $50,000.  Kingsley  introduced  him  to  one 
George  H.  Sickles,  of  Buffalo,  who  was  also  a  loan  agent.  Sicldes  consulted 
the  husband,  Joshua,  and  Joshua  and  Sickles  and  the  defendant  entered  into 
an  agreement  whereby  the  plaintiff  was  to  loan  the  defendant  the  $50,000, 
and  take  security  upon  the  premises  referred  to  at  6  per  cent  Thirty  thou- 
sand dollars  was  to  be  paid  down  to  the  defendant,  out  of  which  be  was  to 
pay  to  these  agents  of  the  plaintiff  $10,000  bonus,  .?5,000  of  which  was  to  go 
to  the  husband,  and  the  balance  to  Sickles  and  Kingsley.  The  remaining 
$20,000  secured  by  the  mortgage  was  to  be  paid  in  installments  as  the  build- 
ing was  constructed  and  completed.  Shortly  before  this,  the  husband  had 
deposited  In  a  bank  In  Buffalo  a  considerable  sum  of  money  in  tbe  plaintiff's 
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name;  and,  upon  the  execution  of  the  mortgage,  the  defendant  receh 
this  bank  the  $20,000,  and  $10,000  was  received,  as  before  stated, 
agents.  The  busband  immediately  deposited  bis  share  of  the  bonus 
In  the  said  bank  to  the  credit  of  the  plaintiff,  and  she  had  the  bene 
thereafter.  Kingsley  received  $625  of  this  bonus  from  Sickles.  Onl 
was  paid  to  the  defendant  Before  the  foreclosure,  an  installment  of 
upon  this  whole  mortgage  had  been  paid  to  the  plaintiff.  These  fa( 
found  by  the  trial  court.  That  court  also  found  that  about  Septemb 
the  husband  was  indebted  to  the  plaintiff  in  the  sum  of  $54,000  and 
for  moneys  theretofore  had  and  received  from  her,  and  that  it  had  bee; 
between  the  plaintiff  and  her  husband  that  he  would  pay  her  the  $5 
investing  that  amount  on  a  bond  and  mortgage  running  to  her,  and,  ] 
to  that  agreement,  he  deposited  it  in  a  Buffalo  bank;  that,  when  the 
deposited  the  $5,000  bonus  In  the  bank  to  the  credit  of  the  plaintiff,  I 
sented  to  her,  and  she  believed  It  to  be  true,  that  it  was  a  payment 
amount  upon  his  Indebtedness  to  her;  that  the  plaintiff  had  no  ki 
of  the  usurious  character  of  the  contract  upon  which  the  bond  and  i 
was  founded  until  about  the  time  of  the  commencement  of  the  acti« 
she  learned  the  fact.  The  defendant  answered,  pleading  the  usurious 
ment,  and  setting  forth  the  facts.  Nevertheless,  the  plaintiff,  with  ful 
edge  of  those  facts,  pressed  her  claim  to  judgment  The  trial  court 
a  judgment  of  foreclosure  and  sale,  but  directed  that  the  $10,000  bonu 
be  treated  as  a  payment  upon  the  bond  and  mortgage,  so  that  the  foi 
was  for  the  sum  of  $35,000  and  Interest,  the  whole  amount  recelvec 
defendant  Including  the  bonus. 

Argued  before  HARDEST,  P.  J.,  and  FOLLETT,  ADAMS,  G 
and  WARD,  JJ. 

Q«orge  Clinton,  for  appellant 
H.  0.  Bliss,  for  respondent. 

PER  CURIAM .  It  appeared  from  the  evidence  that,  at  the 
the  loan  which  resulted  in  this  action,  there  was  great  string 
the  money  market  in  Buffalo.  Loans  were  hard  to  obtain,  a 
was  the  reason  given  by  the  plaintiff's  agent  for  the  extraordii 
mand  of  $10,000  bonus  out  of  a  |50,000  loan,  with  interest 
whole  amount.  The  circumstances  surrounding  the  case  a 
careful  examination  of  the  evidence  leave  no  doubt  of  the  opi 
character  of  the  contract  forced  upon  the  defendant.  The  ] 
seeks  to  shield  herself  from  complicity  in  the  transaction  by 
that  she  was  ignorant  of  its  usurious  nature,  and  though  she  i 
the  fruits  of  the  transaction  to  the  extent  of  f5.000  of  the  bonu 
was  actually  taken  out  of  the  loan  at  the  time  it  was  made, 
though  she  received  a  portion  of  the  interest,  she  was  still  igno 
the  means  by  which  it  was  brought  about,  and  excuses  this  ] 
in  her  testimony.  The  action  was  commenced  the  12th  of  No' 
1895.  She  testified  in  October,  1896.  After  stating  that  she 
know  about  the  bonus,  etc.,  she  testified  as  follows: 

"Less  than  a  year  ago  was  the  first  time  I  heard  about  any  com 
having  been  paid  to  anybody  In  connection  with  that  loan.  This  tl 
at  the  time  the  foreclosure  was  begim.  I  left  all  my  matters  to  Mr. 
the  management  of  my  business  matters.  I  gave  htm  entire  control, 
signed  checks  when  he  asked  me.  I  paid  no  attention  to  the  detail 
business.  I  left  It  to  his  judgment.  The  consequences  thereof,  I  i 
inquiries  in  regard  to  the  details  of  this  loan.  I  simply  knew  that  1 
this  loan  for  me.  I  trusted  him  to  protect  my  Interests,  to  do  what 
fit.  I  was  perfectly  satisfied  with  everything  he  did  In  regard  to  1 
balance  in  the  Union  Bank  has  not  been  checked  out     It  remains 
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my  credit,  just  u  It  was  placed.    I  had  no  separate  business  of  my  own  ex- 
cept the  loaning  of  this  money." 

There  is  no  evidence  in  the  case  that  the  money  deposited  by  the 
husband  before  the  loan  was  made,  and  out  of  which  it  was  made,  was 
money  of  the  plaintiff,  except  the  testimony  of  the  husband  in  which 
he  says  that  he  was  owing  the  plaintiff  fifty-four  or  flfty-five  thousand 
dollars;  that  this  indebtedness  grew  out  of  his  having  received  the 
proceeds  from  the  sale  of  property  which  she  had  owned;  that  his 
wife  requested  him,  as  soon  as  he  had  collected  in  any  money,  to  in- 
vest it  in  some  way  in  her  name,  and  that  he  directed  Sickles  to  invest 
fifty  to  fifty-five  thousand  dollars  for  the  plaintiff,  and  he  concludes  by 
saying: 

"There  was  an  arrangement  between  myself  and  my  wife  that  after  the 
real  estate  which  had  belonged  to  her  had  been  sold  and  converted  into  money, 
that  I  might  use  some  of  it  in  my  business." 

Considering  the  relation  of  these  parties,  husband  and  wife,  and  the 
failure  of  the  case  to  disclose  anything  but  tliis  bare  statement  as  to 
how  this  large  sum  of  money  became  the  property  of  the  plaintiff,  and 
this  testimony  given  at  the  trial  by  an  interested  party  when  the  testi- 
mony was  absolutely  necessary  to  save  this  loan  from  the  effect  of  the 
statutes  against  usury,  we  can  hardly  escape  the  conclusion,  under 
ail  the  circumstances  of  this  case,  or,  at  least,  the  strong  suspicion,  that 
this  was  the  property  of  the  husband  that  was  being  loaned,  and  the 
transaction  carried  on  in  the  name  of  the  plaintiff  as  a  contrivance 
to  cover  the  usury.  It  is  perhaps  not  necessary  to  go  to  this  extent  in 
order  to  reverse  the  judgment  appealed  from,  but  it  is  a  consideration 
that  addresses  itself  to  a  court  of  equity  in  view  of  the  extraordinary 
features  of  this  case. 

The  appellant  insists  that  as  the  husband  was  the  agent  of  the 
plaintiff  for  all  purposes,  and  in  no  sense  an  intermediary,  he  repre- 
sented the  plaintiff  in  this  transaction,  and  she  is  bound  by  his  acts. 
The  plaintiff's  counsel  insists  that  as  the  plaintiff  was  ignorant  of  the 
usurious  nature  of  the  loan,  and  the  trial  court  has  so  found,  she  had 
the  right  to  recover  in  this  action,  and  to  enforce  the  mortgage  for  the 
whole  amount  advanced,  including  the  |10,000  of  bonus  that  her 
agents  received,  f5,000  of  which  was  paid  to  her  husband,  and  by  him 
paid  to  her;  and  that,  too,  notwithstanding  the  fact  that,  before  the 
trial  of  the  action,  she  had  discovered  the  existence  of  the  facts.  And 
he  cites,  as  sustaining  him  in  this  remarkable  position,  Condit  v. 
Baldwin,  21  N.  Y.  220;  Bell  v.  Day,  32  N.  Y.  165;  Estevez  v.  Purdy,  66 
N.  Y.  446;  Insurance  Co.  v.  Kashaw,  Id.  544;  Van  Wyck  v.  Watters, 
81  N.  Y.  352;  Fellows  v.  Longjor,  91  N.  Y.  324;  Philips  v.  Mackellar, 
92  N.  Y,  34;  Stillman  v.  Northrup,  109  N.  Y.  473,  17  N.  E.  379. 

In  Condit  v,  Baldwin,  supra,  a  Wayne  county  lawyer  had  |400 
to  loan  for  a  client  in  New  Jersey.  A  bargain  was  made  with  the 
defendant,  by  which  the  defendant  was  to  pay,  for  attorney's  fees, 
etc.,  |25  out  of  the  $400  for  the  loan.  The  client  advanced  the 
$400,  and  the  attorney  kept  the  $25.  It  was  held  that  this  was  a 
separate  arrangement  between  the  attorney  and  the  defendant,  of 
which  the  client  was  ignorant,  and  that  she  could  recover.  This 
was  the  first  of  a  series  of  cases  upon  that  subject,  and  was  de- 
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cided  by  a  divided  court,  five  to  three.  Bell  v.  Day,  snpra,  was  a 
curious  case,  where  no  opinion  was  pronounced  in  favor  of  the 
reversal  of  the  judgment  One  Mrs.  Earl  had  fl,000  in  gold  to 
lend.  She  intrusted  it  to  one  Glover  as  her  agent  He  loaned  the 
money  on  a  note  to  the  defendant  Day,  and  Day  agreed  to  pay 
Glover  f50  bonus,  which  he  did.  The  court  of  appeals  held  (two 
of  the  judges  writing  strong  dissenting  opinions  against  it,  and 
another  judge  concurring  with  them)  tliat  the  decision  in  Condit 
V.  Baldwin  governed  on  the  principle  of  stare  decisis.  Two  of  the 
five  judges  not  dissenting  (Denio  and  Porter)  expressed  the  concur- 
rence in  the  views  expressed  in  one  of  the  dissenting  opinions,  but 
acquiesced  in  a  reversal  on  the  authority  of  Condit  v.  Baldwin; 
so  that  five  of  the  eight  judges  constituting  the  court,  in  effect 
repudiated  the  doctrine  of  Condit  v.  Baldwin.  Algnr  v.  Gardner, 
54  N.  Y.  360,  substantially  disapproved  the  case  of  Condit  v.  Bald- 
win. In  Estevez  v.  Purdy,  supra,  held,  that  the  employment  of 
an  agent  to  effect  a  loan  does  not  impliedly  or  apparently  authorize 
him  to  violate  law  or  do  any  illegal  act.  There  the  agent  exacted 
a  bonus,  but  stress  was  laid  upon  the  fact  that  the  lender  did  not 
receive  any  portion  of  the  bonus.  In  Insurance  Co.  v.  Kashaw, 
supra,  the  court  says  that  evidence  failed  to  show  that  the  plain- 
tiff was  a  party  to  the  agreement  for  the  bonus,  or  received  any 
benefit  therefrom,  and  so  the  defense  of  usury  was  not  sastaine<l. 
In  Van  Wyck  v.  Watters,  supra,  there  was  no  knowledge  of  the 
usurious  contract  by  the  principal,  nor  was  there  any  proof  that 
he  received  a  portion  of  the  bonus,  or  in  any  form  reaped  any  bene- 
fit from  the  same.  Fellows  v.  Longjor,  supra,  was  where  the  guardian 
of  an  infant  loaned  the  infant's  money,  and  exacted  a  bonus,  and  in  no 
manner  aids  the  plaintiif. 

The  cases  we  have  traced  so  far  treat  the  contract  for  the  bonus 
as  purely  the  contract  of  the  agent,  and  separate  and  apart  from 
the  contract  made  by  the  principal.  The  principal,  having  given 
instructions  only  to  make  a  valid  loan,  and  parting  with  the  full 
amount  of  the  loan,  and  ignorant  of  the  side  arrangement  between 
the  agent  and  the  defendant,  and  not  participating  in  the  bonus, 
could  recover.  We  now  reach  the  case  upon  which  the  trial  court 
mainly  depended  in  reaching  its  judgment  in  this  case, — Philips  v. 
Mackellar,  supra.  That  case  was  an  action  brought  to  foreclose  a 
mortgage  given  by  the  dffendant  to  the  plaintiff's  testator  for  -^12.- 
000.  The  testator  loaned  the  money  through  an  agent,  and  parted 
with  the  full  amount  of  the  loan  for  that  purpose.  Two  days  after 
the  money  was  received  by  the  defendant,  he  gave  his  check  to 
the  agent,  embracing  f  1,200;  and  it  was  claimed  that  that  was  an 
amount  paid  in  excess  of  the  legal  interest  by  the  defendant  upon 
a  usurious  contract  with  the  agent.  It  was  denied  by  the  Pfjent 
that  it  was  given  for  that  purpose,  and  he  claimed  that  it  was 
given  to  apply  on  another  and  legitimate  business  transaction  that 
the  testator  had  with  the  defendant.  It  appeared  that  this  f  1,200 
was  received  by  the  testator,  but  he  supposed  that  it  related  to 
other  transactions.  The  trial  court  found  that  there  was  usury  in 
the  matter.    The  court  of  appeals  held  the  other  way,  and  reversed 
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the  judgment  by  a  divided  court,  and  the  burden  of  the  opinion  is 
that  inasmuch  as  the  |1,200  was  received  by  the  testator  in  good 
faith  as  a  payment  on  another  matter,  and  as  it  turned  out,  in 
fact,  that  it  was  not  such  a  payment,  it  would  noti  invalidate  the 
mortgage  that  it  was  sought  to  foreclose,  but  it  might  be  treated 
as  a  payment  upon  such  mortgage.  This  case  is  plainly  exceptional, 
and  it  was  very  doubtful  from  the  evidence  whether  the  fl,200 
was  paid  to  the  agent  as  a  bonus,  and  upon  the  whole  case  the  court 
of  appeals  disposed  of  the  matter  upon  equitable  principles;  and 
we  think  there  is  nothing  in  that  case  to  afford  the  justification  for 
the  judgment  in  the  case  at  bar. 

Stillman  v.  Northrup,  supra,  is  in  line  with  the  cases  we  have  dis- 
cussed preceding  the  last.  Judge  Earl  saying,  at  page  477,  109  N. 
Y.,  and  page  380,  17  N.  E.: 

"There  Is  no  proof  nor  claim  that  the  plaintiff  received  any  part  of  the  fifty 
dollars  which  was  exacted  by  her  brother  as  a  condition  of  the  loan  to  Thomas 
Bishop,  or  that  she  had  any  benefit  whatever  therefrom.  It  Is  undisputed 
that  she  actually  loaned  and  advanced  to  Bishop  a  thousand  dollars,  the  full 
amount  of  the  note,  and  that  the  money  belonged  to  her." 

The  learned  counsel  for  the  defendant  urges  the  proposition  that 
assuming  that  the  plaintiff,  at  the  time  that  the  loan  was  made, 
was  ignorant  of  its  true  character,  she,  by  her  subsequent  knowl- 
edge and  conduct,  and  the  receipt  of  a  portion  of  the  bonus  and 
interest,  and  with  full  knowledge  of  the  usurious  arrangement, 
sought  to  enforce  it  by  action,  ratified  the  act  of  her  husband,  made 
the  nsorious  contract  her  own,  which  ratification  was  equivalent  to 
an  original  authority.  There  is  much  force  in  this  position.  Elwell 
V.  Chamberlin,  31  N.  Y.  611;  Bliven  v.  Lydecker,  130  N.  Y.  102. 
28  N.  E.  625.    The  headnote  to  the  last  case  is  as  follows: 

"When  an  agent  authorized  to  lend  moneys  of  his  principal,  but  not  to  take 
usury,  lends  such  moneys  at  a  usurious  rate,  and  both  the  sum  lent  and 
usury  exacted  are  secured  by  the  same  obligation,  which  the  principal,  know- 
ing that  It  is  for  a  larger  amount  than  the  sum  loaned,  without  e.\planation. 
accepts  and  has  the  benefit  of.  It  is  an  adoption  and  ratification  by  him  of 
the  act  of  the  agent,  and  neither  the  principal  nor  his  assignees  can  enforce 
the  obligation." 

It  is  true  that  a  ratification  can  only  occur  where  the  principal 
hatr  knowledge  of  the  material  facts,  but  the  knowledge  may  be 
implied  from  circumstances.  The  ratification  of  an  unauthorized 
act  is  effected  more  frequently  by  implication  from  the  acts  and 
conduct  of  persons  in  whose  behalf  the  act  is  done,  inconsistent  wuth 
any  intention  other  than  the  adoption  of  such  acts,  than  by  expres.s 
words.  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1195,  and  cases  cited  in 
note  1.  The  circumstances  of  this  case  make  the  above  rule  quite 
applicable.  As  we  have  seen,  the  plaintiff  testified  to  her  entire 
ignorance  of  the  transaction,  but  she  seems  to  repose  upon  her  ig- 
norance, and  would  not  or  could  not  see.  It  is  also  a  rule  govern- 
ing ratifications  that  ignorance  which  is  intentional  or  deliberate 
will  not  defeat  the  principle  of  ratification.  Id.  1190,  and  cases 
cited  in  note  2.  And  see  Johnson  v.  Jones,  4  Barb.  369;  Dove  v. 
Martin,  23  Miss.  588;  Bank  t.  Conway,  28  Miss.  667. 
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It  was  the  duty  of  the  plaintiff  to  know  something  about  her 
bank  acconnt;  to  have  her  husband  report  to  her  what  he  was  do- 
ing with  this  large  amount  of  her  property.  She  could  not,  with- 
out investigation  and  care,  permit  her  husband  to  proceed  with  this 
property,  violate  the  law,  oppress  the  public  by  usurious  contracts, 
giving  her  the  benefit  of  it,  and  she  neglecting  and  refusing  to 
know  anything  about  it;  "leaving  all  matters  to  him,"  as  she  says, 
"giving  him  entire  control,"  "paying  no  attention  to  the  details  of 
the  business."  In  so  doing,  she  infringes  another  principle  of  the 
law  of  agency,  which  requires  that  "a  principal  should  within  a  rea- 
sonable time  examine  his  agent's  report,  and  disavow  such  acts  as 
are  unauthorized;  and,  if  he  fails  to  do  so,  his  sileace  will  be 
deemed  good  evidence  of  a  ratification,"  1  Am.  &  Eng.  Enc.  Law, 
1206,  and  cases  cited  in  note  3.  The  facts  of  this  case  clearly  take 
it  out  of  the  line  of  cases  cited  by  the  respondenf  s  counsel.  In 
none  of  those  cases  were  such  broad  powers  given  to  the  agent  as 
in  this.  The  husband  here  was  in  fact  the  principal.  The  wife,  so 
to  speak,  was  absorbed  in  him,  and  he  proceeded  as  her  tUter  ego. 
A  case  resembling  this  in  many  respects  is  Braine  v.  Rosswog,  13 
App.  Div.  249,  42  N.  Y.  Supp.  1098,  which  may  be  perused  with 
profit  in  the  disposition  of  this  case.  We  have  reached  the  conclu- 
sion that  this  judgment  cannot  stand.  The  trial  court  sought  io 
relieve  the  loss  that  would  come  to  the  plaintiff  or  her  husband  (wlio 
had  loaned  the  money  invested)  by  treating  the  bonus  as  a  pay- 
ment, and  giving  judgment  for  the  residue. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 


(2.^  App.  Dlv.  315.) 

PRANCE  T.  ROME.  W.  A  O.  R.  CO. 

(Supreme  Oonrt,  Appellate  Division,  Fourth  Department.     Febmaiy  fl,  189S) 

IhjdbT'  to  Emplotk— Dbpbctivb  Brake— Proximate  Caose. 

A  box  car,  with  a  defective  brake,  was  left  on  a  side  track  by  defendant 
railroad  company's  employes,  and,  a  high  wind  springing  up,  was  blown 
down  on  the  main  track  of  the  road,  where  It  remained  until  it  was  struck 
by  an  excursion  train,  which  was  derailed,  causing  the  death,  among  others, 
of  plaintiff's  Intestate,  who  was  a  flreman  In  defendant's  employ,  upon  the 
second  engine  used  In  drawing  the  excursion  train.  Held,  that  the  defective 
brake,  and  not  the  high  wind,  was  the  proximate  cause  of  the  accident,  and 
A  verdict  for  plaintiff  should  be  sustained. 

Appeal  from  trial  term,  Oswego  county. 

Action  by  Mary  E.  France,  as  administratrix  of  the  estate  of  Lucius 
J.  France,  deceased,  against  the  Rome,  Watertown  &  Ogdensburg 
Railroad  Company.  From  a  judgment  entered  on  a  verdict  for  f 5,- 
000,  for  plaintiff,  and  an  order  denying  a  new  trial,  and  an  order 
granting  an  extra  allowance,  defendant  appeals.  Judgment  and 
orders  affirmed. 

Plaintiff's  intestate  was  killed  bX  the  accident  near  Garlyon  station,  in  Or- 
leans county,  on  the  27th  of  July,  1883.  He  was  then  a  flreman  in  the  employ 
of  the  defendant,  and  was  upon  the  second  engine  used  in  drawing  an  excur- 
sion train  from  Niagara  Falls  to  the  Thousand  Islands.  The  excursion  train 
encountered  a  box  freight  car  which  had  been  left  apon  Uie  Biding,  and  which. 
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bj  the  wind,  had  been  blown  from  the  siding  down  onto  the  main  track,  and 
canaed  the  collision  which  derailed  the  excursion  train,  causing  the  death  of 
some  20  people  and  the  Injury  of  some  45  others.  Plaintiff's  complaint  alleges 
that  the  defendant  "negligently  and  carelessly  omitted  having  and  keeping, 
for  the  porposea  aforesaid,  a  good  and  suiHcient  railroad,  or  good  and  sufficient 
switches  or  side  tracks,  turnouts,  or  depot,  or  good  or  sufficient  railroad  cars 
or  locomotlye  engines,  or  other  good  or  sufficient  paraphernalia,  implements, 
or  utensils  or  appurtenances,  and,  on  the  contrary,  carelessly  and  negligently 
did  furnish,  keep,  and  use,  in  running  and  operating  said  railroad,  at  Carlyon, 
aforesaid,  at  the  time  aforesaid,  a  bad,  insuf&clent,  and  unsafe  railroad,  and 
bad.  iosi^clent,  and  unsafe  switches,  side  tracks,  turnouts,  depot,  railroad 
cars,  locomotive  engines,  and  other  bad,  Insufficient,  and  unsafe,  and  danger- 
ous paraphernalia,  implements,  utensils,  and  appurtenances,  and  neglected  to 
have  and  keep  the  same  in  a  safe  or  good  condition  for  use,  and  allowed  and 
permitted  the  same  to  become  and  to  be  and  remain  In  an  unsafe  and  danger- 
ous condition,  and  so  to  remain,  and,  in  epo  keeping,  running,  managing,  and 
opemtiBg  the  same  negligently  and  carelessly,  •  •  •  omitted  the  use  or 
exercise  of  skill  or  of  care  or  prudence."  The  answer  denies  the  allegations 
of  negligence,  and  alleges  that  the  death  of  plaintifTs  Intestate,  on  the  27th 
of  July,  1883,  was  "occasioned  by  mere  casualty  and  unavoidable  accident, 
resulting  from  and  occasioned  by  a  great  storm  and  wind  blowing  a  freight 
ear,  duly  secured  on  the  side  track  at  Carlyon  station,  to  and  upon  the  main 
track  of  defendant's  road  at  said  station,  immediately  preceding  the  passage 
of  the  said  train  of  cars  which  the  said  Lucius  J.  France,  deceased,  then  an 
employs  of  the  said  defendant,  was,  with  other  employes  of  said  defendant 
engaged  at  work  upon." 

Argued  before  HABDIN,  P.  J,,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Henry  Pnrcell,  for  appellant. 
T.  P.  Morehouse,  for  respondent. 

HARDIN,  P.  J.  Facts  and  circumstances  relating  to  the  accident 
are  found  stated  in  the  opinions  delivered  in  Webster  v.  This  De- 
fendant, 40  Hun,  161,  affirmed  115  N.  Y.  112,  21  N.  E.  725,  and  in 
the  opinion  delivered  when  this  case  was  before  the  general  term 
on  a  former  appeal,  reported  in  88  Hun,  318,  34  N.  Y.  Supp.  408. 
In  the  opinion  last  referred  to,  it  was  determined  by  the  court  that 
an  error  was  committed  on  the  trial,  then  under  review,  "in  submit- 
ting to  the  jury  the  question  of  the  defendant's  negligence,  based 
upon  its  not  equipping  its  train  with  air  brakes."  The  learned  coun- 
sel for  the  appellant  contends  that  the  verdict  of  the  jury  is  unsup- 
ported by  the  evidence.  On  the  contrary,  the  respondent  maintains 
that  the  evidence  is  entirely  sufficient  to  sustain  the  verdict  of  the 
jury  in  finding  that  the  brake  on  the  freight  car,  left  on  the  siding, 
was  entirely  inadequate,  defective,  and  incapable  of  performing  the 
office  for  which  it  was  attached  to  the  car;  and,  in  support  of  her 
contention,  the  testimony  of  Martin  Fahey  is  relied  upon,  who  was 
a  brakeman  in  the  service  of  the  defendant  prior  to  the  accident, 
and  who  testified  that  he  had  been  engaged  in  running  from  Char- 
lotte to  Suspension  Bridge  on  what  was  called  the  ''Charlotte  Local," 
which  ran  from  Lewiston  to  Charlotte.     The  witness  testified,  viz.: 

"I  remember  the  time  of  the  Carlyon  disaster,  in  1883.  I  was  In  the  service 
of  that  road  at  that  time  as  freight  train  brakeman.  For  a  week  prior  to 
that  accident,  I  was  extra  brakeman  on  a  freight  train  running  from  Oswego 
to  Charlotte,  and  from  Charlotte  to  Suspension  Bridge.  It  was  through  and 
way  freight.     Prior  to  the  Carlyon  disaster,  I  was  on  a  different  run  about 
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four  days  before.  •  •  •  We  got  to  Charlotte  about  noon.  That  \ 
local  which  let  cars  off  at  different  places,  and  took  them  on.  •  •  * 
member,  a  short  time  before  the  Carlyon  disaster,  leaving  a  car  on  that 
I  know  where  the  Carlyon  station  is  and  siding.  We  left  the  car  th 
day  before  the  disaster.  When  we  left  it  there,  we  were  going  w 
train  from  Lewlston  to  Charlotte.  I  had  not  noticed  this  car  on  Its 
to  Charlotte  until  they  went  to  get  It  out.  Then,  when  I  went  to  cut 
I  noticed  the  dog  that  connects  with  the  ratchet  was  loose.  Erery 
car  has  a  brake  upon  It;  sometimes  two.  That  brake  on  a  box  cai 
up  about  twenty  Inches  or  such  a  matter  above  the  top  of  the  car. 
case  the  top  of  the  brake  was  on  top  of  the  car.  The  ratchet  and  d 
on  the  platform.  That  platform  was  about  two  feet  below  the  top  of 
at  the  end.  •  •  •  Where  this  bolt  went  through  the  hole  was  ( 
or  had  been  worn.  When  you  went  to  t«-lst  this,  the  dog  did  not  catcl 
hole  was  too  large  In  the  wood.  There  was  a  bolt  went  down  throi 
nut,  and  came  up  underneath,  to  hold  the  dog  onto  the  platform.  A: 
brake  had  been  screwed  up  and  set,  this  particular  brake  would  n( 
unless  yon  held  it  by  your  hand;  and,  when  you  would  release  your  1 
would  fly  around  and  loosen  the  brake  again.  •  •  *  I  set  this 
The  dog  wouldn't  work.  As  soon  as  I  stopped  the  car,  I  jnmped  di 
got  down,  and  put  a  piece  of  wood  under  the  wheel.  In  the  meantli 
bad  coupled  the  train  on  the  main  line.  The  block  was  not  made  1 
purpose.  It  was  one  I  happened  to  pick  up  there.  It  was  a  piece  oi 
ling,  probably  an  Inch  or  two  Inches  thick.  This  scantling  was  on  « 
I  remember  hearing  about  the  Carlyon  disaster  the  next  day." 

In  further  speaking  of  the  brake  on  the  car  left  on  the  Bidin 
witness  says: 

"There  is  a  ratchet,  and  there  Is  a  dog,  and  the  dog  Is  supposed  to  go 
a  bolt  laying  down  under  that  counter:   and  it  was  loose,  the  same  as 
away  a  little  ways.     It  would  catch,  but  it  would  still  flop,  and  the  < 
blocked.     I  caught  the  car  which  was  cut  off  from  the  engine." 

The  witness  was  then  asked  "to  give  what  you  claim  tool 
when  you  got  up  there  when  you  attempted  to  set  that  brake.' 
witness  answered  as  follows: 

"All  I  saw  about  that  brake  was  with  the  dog;  the  bolt  that  went 
the  standard,  or  what  they  call  the  'staff  platform.'  That  is  a  foot 
half  from  the  top  of  the  ear,  or  eighteen  Inches.  That  the  screw  thi 
through  this  dog  was  loose,  or  worked  and  gave  it  a  play  to  go  back 
ways,  so  that,  when  you  set  the  brake,  she  wouldn't  hold;  connect  v 
dog.  The  brake  staff  runs  through  this  ratchet,  and  the  brake  wheel 
The  brakeman  sets  the  brake,  and  It  goes  down  through,  and  that  c 
with  the  brake  shoe.  That  Is  a  lever;  and  down  at  the  end  of  thi 
lever  and  the  brake  rods  they  have  a  shoe,  and  that  was  loose.  Wh( 
tempted  to  set  It,  I  found  that  that  was  loose.  I  set  It,  and  could 
with  my  baud.  The  dog  had  no  interference.  The  side  track  was  on 
at  Carlyon.  Q.  When  you  let  go  with  your  hand  of  the  brake,  what  ef 
that  have?  Did  the  brake  then  remain  set  tight?  A.  No;  if  I  le 
swift;  when  I  saw  the  dog  wouldn't  work,  I  let  It  off  easy,  and  gol 
and  put  a  block  under.  Q.  Was  that  brake  In  snch  a  condition  yon  i 
set  It?  A.  I  could  set  it  and  hold  It  Q.  If  you  left  It?  A.  Yes,  i 
brake  was  in  that  condition.  The  Court:  He  says  this  brake  was  : 
a  condition  at  the  time  he  claims  he  set  It,  If  he  took  his  hands  from  the 
it  wouldn't  hold." 

This  witness  was  extensively  cross-examined,  and  some  ev 
was  given  tending  to  corroborate  him,  and  considerable  eviden 
given  tending  to  contradict  his  statements,  and  also  evidenc 
given  by  the  defendant  tending  to  indicate  that  he  was  not 
employ  of  the  road  on  the  occasion  that  he  testifies  leaving  t 
on  the  siding;  and  some  evidence  was  given  tending  to  impeac 
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and  to  indicate  that  he  had  been  convicted  once  or  twice  for  being 
intoxicated,  and  once  for  assault.  It  was  for  the  jury  to  determine 
what  credence  should  be  given  to  Fahey  as  a  witness. 

In  the  course  of  the  charge,  the  trial  judge  instructed  the  jury 
that  the  defendant  claimed  that  the  testimony  of  Fahey  was  not  enti- 
tled to  belief,  and  the  trial  judge  added,  viz. : 

"If  70U,  in  this  case,  should  find  that  Fahey  In  regard  to  some  facts  had 
testified  falsely,  you  have  a  right  to  find  as  to  others  that  he  has  testified 
tmtbfaUy.  If  the  circumstances  and  the  corroboration  of  the  facts  and  all 
the  surroundings  make  you  believe  he  has  testified  truthfully  in  regard  to  cer- 
tain facts,  you  have  a  right  to  so  find." 

And  further  on,  in  speaking  of  this  witness  in  the  course  of  the 
charge,  the  trial  judge  said : 

"If  you  believe,  in  other  words,  that  the  circumstances  surrounding  this  case 
corroborate  Fahey,  and  you  believe  that  Fahey  speaks  the  truth  with  refer- 
ence to  the  condition  of  this  alleged  defective  brake  and  appliances  upon  this 
box  car.  It  is  not  only  your  right,  but  your  duty,  to  find  a  verdict  in  this  case 
in  favor  of  the  plalntifl^;  while,  on  the  other  hand,  as  I  have  said,  if  you 
believe  that  Fahey  was  not  there,  and  believe  tliat  these  different  witnesses 
who  have  testified  that  he  was  not  there  are  truthful  In  what  they  say,  and 
are  corroborated  in  what  they  say  by  these  different  facts  and  circumstances 
that  have  been  contended  for  and  presented  here  to  you  by  the  defendant's 
learned,  cotmsel,  then  you  must  find  a  verdict  for  this  defendant" 

Thus,  we  see  the  jury  were  called  upon  to  determine  what  faith 
and  credit  should  be  given  to  the  witness  Fahey.  Chaffee  v.  Morss, 
67  Barb.  252;  Duflus  v.  Schwinger,  92  Hun,  70,  36  N.  Y.  Supp.  342. 

Towards  the  close  of  the  charge  the  judge  pointedly  put  the  ques- 
tion of  fact  to  the  jury  in  the  following  language : 

"Did  the  defendant  furnish  a  defective  brake  and  appliances  upon  this  box 
car?  *  *  *  If  you  find  that  it  did  not  furnish  a  reasonably  safe  and  suit- 
able brake  and  appliances  connected  with  it  for  this  box  car  in  question,  and 
that  It  was  defective,  then  your  verdict  will  be  for  the  plaintiff,  or  must  be 
for  the  plaintiff." 

In  the  course  of  the  opinion  delivered  in  Webster  v.  Railroad  Co., 
115  N.  Y.  114,  21  N.  E.  725,  it  was  said: 

"It  was  the  duty  of  the  defendant  to  so  secure  the  freight  car  upon  the  side 
track  that  no  wind  which  might  be  reasonably  anticipated  would  move  it  upon 
the  main  track.  Did  it  discharge  that  duty?  That  was  the  question  for  the 
Jury.  It  gave  evidence  showing  that,  when  the  freight  car  was  placed  upon 
the  side  track,  the  brakes  thereon  were  set,  and  that  thus  it  was  secured. 
The  plaintiff  gave  evidence  tending  to  show  that  if  the  brakes  upon  the  car 
had  been  properly  and  thoroughly  set,  and  the  car  thus  properly  secured,  such 
a  wind  as  there  was  prior  to  the  collision  could  not  have  moved  the  car. 
•  •  •  If  the  brakes  were  Inadequate  to  secure  such  a  car  so  that  any 
wind  which  might  be  reasonably  expected  could  not  move  it,  then  the  jury 
might  find  that  a  car  left  standing  for  nearly  two  days  ought,  in  the  exercise 
of  that  high  degree  of  care  incumbent  upon  a  railroad  company  for  the  pro- 
tection of  its  passengers,  to  have  been  blocked  or  otherwise  secured." 

We  think  the  suggestion  of  the  learned  counsel  for  the  appellant 
that  the  defective  brake  was  not  the  proximate  cause  of  the  accident 
cannot  be  successfully  maintained.  We  have  discovered  no  error  in 
the  course  of  the  trial  which  requires  us  to  disturb  the  verdict. 

Judgment  and  orders  affirmed,  with  costs.     All  concur. 
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MOULTON  et  al.  v.  iBTTNA  PIBB  INS.  CO. 

<SnprMne  Ooart,  Appellate  DirlBion,  Fonrth  Department    Februaiy  Q 

L  Pabtberbhip — What  Constitdtks. 

M.  &  W.,  without  written  articles  of  co-partnership,  made  a  vert 
tract  that  M.  should  put  In  52,000  and  a  warehouse,  and  W.  should 
$4,500,  for  the  purpose  of  trading  in  tobacco;  that  they  should  shan 
and  gains  equ.illy,  and  hire  an  agent  to  represent  them.  They  eng 
business  as  agreed.  Held,  that  they  were  partners,  and  all  the  p 
used  In  the  business  was  partnership  property. 

2.  Ihsdrance— Chakob  of  Ownership. 

A  chattel  mortgage  on  partnership  property,  given  by  one  partnei 
other  to  secure  advances  to  the  firm,  does  not  operate  as  a  vlolatl( 
clause  in  an  Insurance  policy  on  the  firm  property,  providing,  "If  any 
take  place  in  the  interest,  title  or  possession  of  the  subject  of  ins 
or  if  the  subject  of  Insurance  be  personal  property,  and  be  or  becc 
cumbered  by  chattel  mortgage,"  the  policy  shall  be  void. 

Appeal  from  judgment  on  report  of  referee. . 

Action  by  Mary  J.  Moulton  and  William  W.  Wright  again 
JEtna  Fire  Insurance  Company.  From  a  judgment  for  pla 
defendant  appeals.    AfQrmed. 

On  the  16th  day  of  February,  1898,  the  defendant  Issued  its  policy 
surance,  in  consideration  of  ?37.50,  to  the  plaintiffs,  insuring  them  for  tl 
of  one  year  from  the  16th  of  February,  ISO."?,  against  all  direct  loss  or  ( 
by  fire  in  the  amount  of  ?2,500,  on  property  described  in  the  policy  as  ) 
to  wit:  "?2,500.  On  leaf  tobacco  packed  or  in  process  of  packing  and  i 
and  on  cases  holding  the  same,  their  own  or  held  in  trust,  or  on  comi 
or  «)ld  but  not  removed,  while  contained  in  assured's  two-story  frame, 
tobacco  warehouse,  situate  on  west  side  of  street  in  village  of  Cicen 
the  14th  of  February,  1894,  for  a  valuable  consideration,  the  defend] 
an  Instrument  in  writing,  renewed  said  policy,  and  continued  it  in  foi 
effect  for  one  year  from  the  16th  day  of  February,  1894.  On  the  Ist 
November,  1894,  a  fire  occurred,  by  which  the  property  so  insured  "was  At 
and  wholly  destroyed  by  said  fire  to  the  amount  and  extent  of  $15,0 
upwards."  The  referee  found:  "That  at  all  the  times  in  said  complali 
tloned  the  plaintiffs  were  and  now  are  co-partners,  carrying  on  their  < 
nership  business  of  buying,  packing,  storing,  sorting,  casing,  and  selli; 
tobacco  at  the  village  of  Cicero."  Immediately  after  the  fire,  notice  wa 
to  the  defendant  thereof,  and  within  60  days  after  the  fire  proofs  of  los 
made  out  and  delivered  to  the  defendant,  and  more  than  60  days  bef 
commencement  of  this  action;  and  upon  the  trial  it  was  stipulated  tt 
notice  of  the  Are  and  proper  proofs  of  loss  were  received  by  the  defi 
The  policy  contained  the  following  language:  "This  entire  policy,  unless 
wise  provided  by  agreement  Indorsed  hereon  or  added  thereto,  shall  1 
*  •  •  if  the  subject  of  insurance  be  personal  property,  and  be  or  bec< 
cumbered  by  a  chattel  mortgage."  The  answer  alleges  that  the  persont 
erty  so  insured  "became,  contrary  to  the  aforesaid  condition  against 
mortgages,  incumbered  by  certain  cliattel  mortgages,  namely,  one  datet 
about  March  5,  1894,  and  a  second  one  dated  on  or  about  June  18,  189 
being  duly  filed  in  the  office  of  the  town  clerk  of  the  town  of  Cicero, 
which  mortgages  were  executed  and  delivered  by  said  Mary  J.  Moult< 
of  the  plaintiffs,  and  sole  owner  of  said  property,  to  W.  W.  Wright,  one 
plalntlfiTs  herein,  for  the  respective  sums  of  $7,521.32  and  $7,573,  and  tl 
property  described  in  aforesaid  chattel  mortgages  was,  and  was  inten 
said  parties  to  be,  the  same  property  alleged  to  have  been  covered  by  i 
eluded  In  the  policy  upon  which  this  action  is  brought."  In  the  proofs 
the  property  destroyed  was  stated  to  be  171,733  pounds  of  tobacco,  a 
value  was  named  at  $21,311.94.  The  referee  found  the  value  of  the  p: 
-damaged  and  destroyed  to  be  $15,000.    The  referee  foimd  that  prior  tc 


Digitized  by 


Google 


6up.  Ct.)  MOllLTON   V.  iBTNA    FIRE  INS.  CO.  671 

the  time  the  written  Instrument!  were  executed  known  as  chattel  mortgages, 
"said  Wright  loaned  or  advanced  to  said  co-partnership,  In  addition  to  the  sums 
paid  by  him  into  the  business  of  the  same  by  the  terms  of  the  co-partnership 
agreement,  certain  sums  of  mooey;  and  said  written  instruments  were  so  exe- 
cuted and  delivered  to,  and  received  and  retained  in  the  custody  of,  said 
Wright,  with  the  Intent  and  purpose  of  the  parties  thereto  that  said  instruments 
shoidd  show  and  represent  the  amount  of  said  loans  or  advances,  and  should 
also  secure,  8o  far  as  they  legally  might,  the  repayment  to  said  Wright  of  the 
sums  so  loaned*  or  advanced  out  of  the  property  and  assets  of  said  co-partner- 
ship." The  referee  also  found,  viz.:  "That  after  said  Are,  and  before  the 
plaintiffs  rendered  said  statement  or  proofs  of  loss  as  aforesaid,  and  after  the 
defendant  had  full  knowledge  of  the  making  out,  delivery,  and  filing  of  the 
two  chattel  mortgages  set  out  in  its  answer  in  this  action,  the  defendant  duly 
requested  the  plaintiffs  to  make  out  and  render  to  it,  the  defendant,  said  state- 
ment or  proofs  of  loss;  and  also  then  and  there  requested  the  plaintiffs  to 
comply  with  the  terms  of  the  policy  upon  which  this  action  Is  brought  That 
thereafter,  and  in  compliance  with  said  request,  the  plaintiffs  made  out  and 
rendered  to  the  defendant  said  statement  or  proofs  of  loss  as  hereinbefore  set 
out.  And  the  plaintiffs,  by  said  request  of  the  defendant,  and  their  compliance 
therewith,  were  then  and  there  subjected  to  the  trouble.  Inconvenience,  and 
expense  of  making  out  and  rendering  to  the  defendant  said  statement  or 
proofs  of  loss.  That  the  said  request  of  the  defendant,  after  it  lind  knowledge 
of  the  execution,  delivery,  and  flling  of  the  two  chattel  mortgages  set  out  in 
said  answer,  to  wit,  that  the  plaintiffs  make  out  and  render  to  it,  the  defendant, 
said  statement  or  proofs  of  loss,  as  hereinbefore  set  out,  and  the  compliance  of 
the  plaintiffs  therewith,  as  aforesaid,  was  a  waiver  by  the  defendant  of  any  and 
all  defenses.  If  any  it  had,  that  the  policy  upon  which  this  action  is  brought 
had  become  null  or  void  by  reason  of  the  making,  delivery,  and  filing  of  the 
two  chattel  mortgages  set  out  in  said  answer,  and  then  and  there  fully  rcln- 
Rtated  and  made  valid"  said  policy,  If  a  recovery  thereon  had  theretofore  been 
forfeited  by  the  execution,  delivery,  and  filing  of  the  two  chattel  mortgages 
set  out  In  said  answer."  The  referee  also  found:  "The  defendant  requested 
the  plaintiffs  to  submit  to  an  examination  under  oath  by  virtue  of  the  terms 
and  conditions  of  the  policy  upon  which  this  action  Is  brought,  and  that  In 
compliance  with  such  request  the  plaintiffs  did,  on  the  said  10th  day  of  Febru- 
ary, 1S95,  at  the  city  of  Syracuse,  N.  Y.,  submit  to  such  an  examination  under 
oath,  which  was  then  and  there  conducted  by  the  defendant,  or  its  duly-au- 
thorized agent  or  attorney;  and  that  such  an  examination  was  reduced  in 
writing,  and  the  plaintiffs,  by  said  request  of  defendant,  and  their  compliance 
therewith,  were  then  and  there  subjected  to  the  trouble,  inconvenience,  and 
expense  of  such  examination."  The  referee  found  as  a  conclusion  of  law  that 
the  chattel  mortgages  executed  by  the  plaintiff  Mary  .T.  Moulton  to  W.  W. 
Wright,  March  5,  1894,  and  June  18,  1894,  "did  not  operate,  and  neither  of  them 
operated,  in  law,  as  a  transfer  of  the  property  described  therein  to  a  third 
person,  or  stranger,  but  solely  as  an  Increase  of  the  Interest  of  one  partner  to 
the  firm's  assets  as  between  themsdves:  that  said  Instruments,  executed  and 
delivered  hy  one  partner  to  the  other  partner,  and  received  and  retained  by  him, 
did  not  operate.  In  law,  as  a  chattel  mortgage  of  said  property,  or  any  Interest 
therein,  within  the  scope  and  legal  Intendment  of  the  provisions  in  the  policy 
of  Insurance,  in  respect  to  chattel  mortgages." 

Argued  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Newell  B.  Woodworth,  for  appellant 
L  N.  Ames,  for  respondents. 

HARDIN,  P.  J.  The  evidence  before  the  referee  snstains  the 
finding  of  fact  made  by  him  that  the  plaintiffs  were  co-partners. 
That  co-partnership  was  formed  in  the  fall  of  1890.  There  were  no 
written  articles  of  co-partnership,  bnt  a  verbal  agreement  was  made. 
Maiy  J.  Moulton  was  to  put  in  12,000  and  the  use  of  her  warehouse, 
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and  W.  W.  Wright  was  to  put  in  $4,500  in  cash,  and  Frank  Moult.m 
was  to  be  employed  as  agent  of  the  firm,  and  he  w^as  to  receive  ?5'> 
per  month  fop  his  services,  and  the  plaintiffs  were  to  share  alike  in 
the  profits  and  losses.  After  such  an  arrangomcnt  was  made,  the 
plaintiffs  commenced  buying  and  selling  tobacco,  with  the  aid  of 
the  services  of  Frank  Moulton,  son  of  Mary.  We  think  the  evidence 
warrants  the  conclusion  reached  by  the  referee  that  at  the  time 
the  policies  were  issued  and  renewed  all  the  property  covered  by 
the  policies  and  renewals  was  the  property  of  the  co-partnership, 
and  that  the  contention  of  the  appellant  that  the  evidence  indicates 
that  the  property  belonged  to  Mary  J.  Moulton  individually  ought 
not  to  be  sustained. 

2.  It  is  contended  in  behalf  of  the  appellant  that  the  chattel 
mortgages  issued  by  the  female  plaintiff  to  the  male  plaintiff  ren 
dered  the  policies  void,  and  the  learned  counsel  for  the  appellant 
calls  our  attention  to  the  clause  in  the  policy  as  follows:  "If  the 
interest  of  the  insured  in  the  property  be  not  truly  stated  herein, 
or  if  any  change  take  place  in  the  interest,  title,  or  possession  of 
the  subject  of  insurance,  or,  if  the  subject  of  insurance  be  personal 
property,  and  be  or  become  incumbered  by  a  chattel  mortgage,"  the 
policies  are  avoided ;  and  he  calls  our  attention  to  the  case  of  Wood- 
ward V.  Insurance  Co.,  32  Hun,  365.  That  case  differs  from  the  one 
before  us,  as  in  that  case,  when  the  policies  were  issued,  the  prop- 
erty was  subject  to  a  chattel  mortgage  given  to  one  Vandewalker, 
and  it  was  said  in  the  course  of  the  opinion  that: 

"The  effect  of  a  chattel  mortgage  la  to  convey  the  title  of  the  property  to 
the  mortgagee,  and  thereafter  the  mortgagor's  Interest  Is  that  of  an  equity 
of  redemption,  and  notliing  more.  •  •  •  Therefore  the  Interest  of  the  as- 
sured In  the  personal  property  was  not  that  of  a  sole,  entire,  and  unconditional 
ownership,  and  so  much  of  the  contract  as  related  to  that  class  of  property  was 
void  by  the  very  terms  of  the  condition." 

In  the  case  in  hand  it  will  be  observed  that  at  the  time  the  policies 
were  issued  and  renewed  the  property  belonged  to  the  co-partner 
ship,  and  the  chattel  mortgages  were  executed  several  months  sub- 
sequent to  the  issuing  of  the  policies,  to  wit,  one  on  the  5th  of  March 
and  the  other  on  the  18th  of  June,  1894. 

Appellant's  learned  counsel  calls  our  attention  to  Gray  v.  Assur- 
ance Co.,  82  Hun,  380,  31  N.  Y.  Supp.  237.  That  case  differs  from 
the  one  in  hand,  as  the  policy  there  was  issued  on  the  18th  of  June, 
1892,  to  Davis  Bros.,  who  "executed  a  chattel  mortgage  on  the 
property  insured  to  one  Henrietta  Briggs,"  a  third  party,  in  no  way 
connected  with  the  firm  of  Davis  Bros.  In  the  case  in  hand  the 
mortgages  were  executed  by  Mary  J.  Moulton  to  W.  W.  Wright, 
and,  so  far  as  they  were  expressed  to  be  mortgages  of  the  enfir" 
property  held  by  the  firm,  they  were  inoperative,  as  she  only  had 
an  undivided  interest  in  the  propertv.  Besides,  a  transfer  froin  one 
partner  to  another  of  supposed  interest  in  partnership  property  has 
been  considered  not  to  be  a  violation  of  the  provisions  of  a  policy 
inhibiting  the  change  of  title  or  interest  of  the  assured.  Such 
transfer  simply  transfers  the  interest  the  partner  may  have  in  any 
surplus  remaining  after  payment  of  the  fl™  debts  and  the  aettle- 
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ment  of  flnni  accounts.  Menagb  t.  Whitwell,  52  N,  Y.  146;  Wood 
V.  Insurance  Co.,  149  N.  Y.  385,  44  N.  E.  80. 

In  the  case  of  Dresser  v.  Insurance  Co.,  45  Hun,  299,  the  policy 
contained  a  provision,  viz.:  "This  policy  shall  become  void  and  of 
no  effect  *  *  *  by  the  sale  or  transfer,  or  any  change  in  title  or 
possession,  of  the  property  insured."  The  policy  was  issued  to 
Drt'sser  &  Co.,  and  the  firm  was  dissolved  subsequently,  and  the 
interest  of  Callanen  in  the  firm  property  was  transferred  to  Dresser, 
aad  Dresser  executed  a  chattel  mortgage  on  the  property  for  ?2.000 
to  Callanen,  to  secure  such  purchase  price;  and  it  was  held  "that 
the  dissolution  of  the  partnership,  the  transfer  of  Callanen's  inter- 
est in  the  property  to  Dresser,  and  the  giving  of  the  chattel  mort- 
gage by  Dresser  did  not  work  such  a  transfer  of  interest  as  to  avoid 
the  policy."  That  case  was  affirmed.  122  N.  Y.  042,  25  N.  E.  956. 
By  the  use  of  the  language  we  have  quoted  evidently  it  was  the 
object  of  the  company  to  guard  against  "controversies  with  stran- 
gers, or  persons  other  than  those  with  whom  they  contracted." 
Dey  T.  Insurance  Co.,  23  Barb.  627. 

in  Wilson  v.  Insurance  Co.,  16  Barb.  511,  it  was  held,  viz.: 

"Where  an  Insurance  Is  effected  upon  jB;ooda  belonging  to  a  co-partnership, 
a  transfer  of  interest  in  the  partnership  property  and  In  the  policy  of  Insurance 
from  one  partner  to  the  other  will  not  prevent  a  recovery  in  case  of  loss,  not- 
withstanding a  clause  In  the  policy  declaring  that  the  Interest  of  the  assured 
therein  Is  not  assignable  without  the  written  consent  of  the  Insurers.  An  as- 
signment from  one  partner  to  another  Is  not  within  the  principle  on  which  the 
prohibition  Is  founded." 

In  the  course  of  the  opinion  delivered  in  that  case  it  was  said: 

"■WTien  underwriting  for  a  firm,  the  Insurers  are  presumed  to  know,  and  to  be 
satisfied  with,  each  and  every  of  Its  members.  »  *  •  They  therefore  agree, 
in  effect.— for  such  is  the  legal  inference,— that  a  transfer  of  Interest  from  one 
partner  to  the  other  Is  within  the  original  understanding,  and  that  It  shall  form 
DO  objection,  In  case  of  loss,  to  the  right  of  recovery.  It  is  an  assent,  neces- 
sarily Implied  from  the  nature  of  the  contract,  and  given  In  advance,  and  there- 
fore re<iiiirlng  no  subsequent  notice." 

In  Gennania  Fire  Ins.  Co.  v.  Home  Ins.  Co.,  144  N.  Y.  199,  39  N. 
E.  78,  it  was  said: 

"This  right  of  the  Insurance  company  was  In  no  wise  Invaded  when  this 
court  held  that  a  sale  by  one  partner  to  another  of  his  Interest,  where  both  were 
insured,  did  not  avoid  the  policy.  It  Is  only  when  a  stranger  Is  to  be  brought 
into  contractual  relations  with  the  Insurance  company  that  the  consent  of  the 
latter  Is  essential." 

It  seems  reasonable  to  construe  the  language  used  in  the  defend- 
ant's policy  as  intended  to  prevent  ownersliij)  or  interest  in  the 
insured  property  by  any  third  person,  rather  than  to  limit  the  re- 
spective rights  of  the  members  of  a  firm  to  which  the  policy  was 
issued. 

In  Darrow  v.  Society,  116  N.  Y.  537,  22  N.  E.  1093,  it  was  held 
that: 

"For  the  purpose  of  upholding  a  contract  of  Insurance,  Its  provisions  will  be 
•trictly  construed  as  against  the  Insurer.  When  Its  terras  permit  more  than  one 
construction,  that  will  be  adopted  which  supjiorts  Its  validity.  It  is  only  when 
no  other  is  permissible  by  the  language  used  thiU  a  construction  which  works 
a  forfeiture  will-  be  given  to  It." 
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In  Baley  t.  Insurance  Ck).,  80  N.  Y.  23,  it  was  said: 

"When  a  clause  In  a  contract  Is  capable  of  two  constructions,  one  of 
will  support  and  the  other  defeat  the  principal  obligation,  the  former 
preferred.  Forfeitures  are  not  favored,  and  the  party  claiming  a  for 
win  not  be  permitted,  upon  equivocal  and  doubtful  clauses  or  words  coi 
in  his  own  contract,  to  deprive  the  other  party  of  the  benefit  of  the  t. 
Indemnity  for  which  he  contracted." 

In  commenting  upon  Hoffman  v.  Insurance  Co.,  32  N.  Y 
where  the  policy  provided  that,  if  the  property  insured  be  s( 
conveyed,  the  policy  should  be  void,  and  the  court  held  tha 
provision  was  not  intended  to  forbid  changes  of  interest  amoi 
partners  themselves,  but  related  exclusively  to  assignmenti 
alienations  to  third  persons,  in  Keeney  v.  Insurance  Co.,  71 
402,  Andrews,  J.,  said: 

"The  court  regarded  the  condition  against  alienation  as  intended  to 
the  company  against  liability  in  case  of  a  transfer  of  the  Insured  prop 
8tranf;ers  to  the  contract.  The  company  by  issuing  the  policy  had  sho 
willingness  to  Insure  all  the  persons  composing  the  firm,  and  the  suggest! 
they  might  have  t)een  unwilling  to  Insure  two  of  them  without  the  otb 
considered  fanciful  and  unsound." 

The  foregoing  views  lead  to  an  affirmance.    Judgment  afO 
with  costs.    All  concur. 


In   re   GEANTS   ESTATE. 

(Surrogate's  Court,  New  Yorli  Oounty.    August,  1897.) 

ADUnvrsTRATOR's  Accoitnt — Evidence — Assets  of  Estate. 

The  temporary  administrator  of  an  estate,  appointed  under  Cot 
Proc.  !  2670,  subd.  1,  pending  delay  in  the  probate  of  the  will,  wi 
sole  surviving  executor  of  the  will,  and  was  surviving  member  of  a  fin 
posed  of  himself  and  decpdent.  As  such  administrator,  he  sold 
In  the  New  York  Stocli  Exchange,  the  certificate  for  which  stood 
name  of  the  testator  at  his  death.  Held,  in  proceeding  for  settlen 
administrator's  account,  that  he  should  be  allowed  to  prove  that  tl 
and  certificate  belonged  to  the  firm  composed  of  the  decedent  and  ] 
ministrator. 

Proceedings  by  temporary  administrator  of  estate  of  James 
for  settlement  of  account.    Exceptions  of  administrator  to  < 
mation  of  referee's  report  sustained. 

C.  E.  Souther  (John  Larkin,  of  counsel),  for  administrator. 
Henry  E.  Coe  (Frank  L.  Hall,  of  counsel),  for  contestants. 
Bollin  M.  Morgan,  special  guardian. 

AKNOLD,  S.  This  proceeding  has  been  instituted  by  the 
porary  administrator  of  the  estate,  appointed  under  subdiviE 
of  section  2670  of  the  Code  of  Civil  Procedure,  pending  delay  i 
probate  of  the  will,  for  a  judicial  settlement  of  his  account, 
also  the  sole  surviving  executor  of  such  will,  and  acting  as 
under  letters  testamentary  granted  to  him  upon  the  admissi 
the  same  to  probate  in  November,  1895.  Objections  were  fil 
the  account  by  several  of  the  next  of  kin,  but  these  have  been 
drawn.    Objections  have  also  been  filed  by  the  special  guardi 
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behalf  of  one  of  the  deviaeefi,  who  is  insane.  The  account  and  ob- 
jections were  sent  to  a  referee  to  hear  and  determine.  His  report 
has  been  filed,  and  motion  for  confirmation  thereof  is  now  made  by 
the  special  guardian  aforesaid,  whose  objections  have  been  sustained 
by  the  referee.  Exceptions  have  been  filed  by  the  administrator, 
who  opposes  the  confirmation  of  the  report  thereon.  The  whole  con- 
troversy is  in  reference  to  a  seat  in  the  New  York  Stock  Exchange, 
a  certificate  for  which  stood  in  the  name  of  the  testator  at  the  time 
of  his  death.  It  appears  that  the  temporary  administrator,  within 
a  few  days  after  receiving  his  letters,  transferred  this  certificate  to 
his  son,  signing  the  instrument  of  transfer  as  such  administrator, 
which  was  accepted  by  the  exchange;  and,  after  such  other  pre- 
liminaries as  the  rules  of  that  body  required  to  be  complied  with, 
the  transferee  was  elected  a  member  thereof,  and  a  new  certificate 
issued  to  him  as  such.  It  is  shown  by  the  evidence  taken  before 
the  referee  that  no  money  was  paid  to  or  received  by  the  admin- 
istrator for  this  transfer,  but  it  purports  to  have  been  made  in  con- 
sideration of  the  payment  to  him  by  the  transferee  of  the  sum  of 
118,000.  The  contestant's  claim  is  that,  as  the  certificate  stood  in 
the  name  of  the  decedent,  it  was  a  part  of  his  estate;  and  that  the 
administrator  had  no  authority  to  make  any  transfer  of  it  under  the 
general  powers  conferred  upon  such  an  ofBcer  by  section  2672  of  the 
Code  of  Civil  Procedure;  and  that  no  appraisement  of  the  estate 
or  order  authorizing  him  to  sell  the  seat  in  the  exchange  was  made 
by  the  surrogate,  as  provided  in  said  section;  and  that,  therefore, 
he  should  have  included  the  same,  in  his  account  as  an  asset  for 
which  he  was  accountable,  which  he  did  not,  there  being  no  men- 
tion or  reference  to  such  asset,  or  any  transaction  in  respect  to  it 
in  the  account  The  referee  sustained  this  contention.  The  admin- 
istrator's counsel  put  him  and  other  witnesses  upon  the  stand,  and 
attempted  to  prove  by  them  that  this  seat  and  the  certificate  rep- 
resenting the  same  were  not  in  fact  part  of  the  decedent's  estate, 
but  belonged  to  a  firm  composed  of  the  administrator  and  his  broth- 
er, the  testator,  and  of  which  the  former  was  the  surviving  partner, 
and  that  the  transfer  was  made  by  him  for  the  purpose  of  securifig 
the  value  of  such  assets  to  the  firm,  which  might  otherwise  have 
been  lo'st  or  impaired.  Numerous  questions  were  asked  of  these 
witnesses,  which  were  excluded  by  the  referee  upon  the  objection  of 
the  contestant,  upon  the  theory  advanced  by  the  latter,  as  herein- 
above stated.  Many  of  these  questions  which  were  addressed  to  the 
administrator  were  undoubtedly  properly  disallowed,  as  calling  for 
personal  transactions  or  communications  between  the  witness  and 
the  decedent,  or  for  other  good  reasons;  but  there  were  others 
which  were  disallowed  under  exception  which  should,  in  my  judg- 
ment, have  been  allowed. 

The  powers  of  a  temporary  administrator  are  limited  by  the  pro- 
visions of  the  Code  in  respect  to  that  oflBce,  and  if  the  property 
which  is  the  subject  of  the  controversy  here  was  part  of  the  indi- 
vidual estate  of  the  decedent,  of  which  alone  the  accountant  was 
appointed  temporary  administrator,  then  his  action  in  making  a 
sale  or  transfer  of  such  property  without  an  order  of  the  court  was 
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wholly  unauthorized,  and  be  should  be  held  for  the  Talue  tl 
But,  after  all,  the  real  question  is  whether  such  property 
part  of  the  decedent's  indiridual  estate.  If  it  was  not,  or  f< 
reason  the  administrator,  as  such,  had  no  right  to  sell  or  disp 
it,  no  authority  would  have  been  given  to  hira  by  the  surrog 
do  80,  and  any  petition  upon  which  any  application  for  such 
could  have  been  made  would  have  been  required  to  state  wit 
ticularity  the  facts  in  respect  to  the  ownership  of  the  properf 
the  same  was  in  fact  a  part  of  the  assets  of  a  copartners 
which  the  decedent  was  a  manber,  the  right  to  the  possession 
of  for  the  purpose  of  liquidating  and  settling  up  the  firm  hv 
would  belong  exclusively  to  the  surviving  partner,  includii 
right  to  sell  and  dispose  of  the  same  in  such  liquidation.  Th( 
representative  of  the  decedent's  estate  would  have  the  right  1 
upon  such  survivor  to  account  for  his  acts,  and  to  demand  pa 
of  the  decedent's  interest  in  the  firm  assets,  or  the  proceeds  ( 
sales  thereof  remaining  after  payment  of  co-partnership  debti 
such  accounting  has  been  had,  or,  at  least,  is  not  referred  to 
volved  in  this  accounting.  The  fact  that  the  same  person  wai 
temporary  administrator  and  surviving  partner  does  not,  it  a] 
to  me,  alter  the  case.  He  is  bound  to  account  only  for  th( 
vidual  property  of  the  decedent  which  came  into  his  bands.  1 
be  that  he  could  not  have  shown  that  the  seat  and  certificat* 
in  fact  firm,  and  not  individual  assets;  but  he  should  have 
permitted  to  introduce  proper  and  legal  testimony  in  support 
claim,  and  this,  it  seems  very  clear  to  me,  was  not  done.  I  ( 
confirm  the  referee's  report  from  the  record  here  submitted 
but  must  sustain  the  administrator's  objections,  to  the  exclue 
evidence  bearing  upon  th«  question  of  the  ownership  of  the  ses 
certificate,  and  direct  that  the  matter  be  referred  back  to  tl 
eree  for  the  purpose  of  taking  such  legal  evidence  on  that  pc 
the  administrator  may  offer. 


(22  Misc.  Rep.  108.) 

In  re  LAMPSOVS  WILL. 

(Surrogate's  Court,  Genesee  County.    December,  1897.) 

1.  Statdtb — Repb.\i,  of  Part — Devise  to  ConpoRXTiOK. 

The  membership  corporations  law  of  18U5,  which,  in  its  schedule  < 
ntes  repealed,  recites,  "1848— chapter  319.  All  except  section  6,"  d* 
thereby  make  said  section  6  part  of  the  act  of  1895,  and  appllc 
corporations  orjranlzed  tliereimder;  but  its  provisions,  "Any  corp 
formed  under  this  act  shall  be  capable  of  takiug  •  •  •  by  virtue 
devise  or  bequest,  ♦  •  •  provided  •  •  •  no  such  devise  or  1 
shall  be  valid  in  any  will  *  ♦  •  not  •  •  ♦  executed  at  lea 
months  before  the  death  of  testator,"  are  thereafter  applicable  only  t 
corporations  which  had  been  organized  under  the  act  of  1848,  which  ^ 
Incorporation  of  benevolent,  charitable,  scientific,  and  missionary  so 

i,  Membership  Cohforatiok— Coi.leoes. 

A  college  is  not  a  membership  corporation,  within  the  membersli 
porations  law  of  1805  and  the  general  coiporatlon  law  of  May  IS 
classifying  the  different  idnds  of  corporations  Into  municipal,  stocl 
stocli,  and  mixed,  and  sul)dividing  nonstock  corporations  into  relig 
membership  corporations;   the  university  law  of  April  27,  1892,  whi( 


Digitized  by 


Google 


Sarr.  Ct.)  in  re  lamfson's  will.  677 

the  two  other  and  later  acts,  was  the  work  of  the  revision  commissioners, 
having  provided  a  complete  system  for  incorporation  of  colleges. 

9.  CoRPOBATioN  Law — Construction — Bequests. 

The  general  corporation  law  of  May  18,  1892  (section  11),  declaring  every 
corporation  empowered  to  acquire  by  devise  or  bequest,  "subject  to  such 
limitations  as  may  be  prescribed  by  law,"  does  not  mean  that  every  such 
limitation  shall  apply  to  every  corporation,  but  merely  that  each  class  of 
cori>oratlons  shall  be  subject  to  such  llmitatlous  as  pertain  to  that  class. 

4.  Devises  to  Corporations — Public  Policy. 

The  chartering  during  the  year  of  1897,  without  any  restrictions  as  to 
their  power  to  take  by  devise  or  bequest,  of  several  institutions  which  might 
have  been  incorporated,  under  Act  1848,  c.  319,  for  incorporating  benevo- 
lent, charitable,  scientific,  and  missionary  societies,  section  6  of  which  pro- 
vided that  any  corporation  formed  under  the  act  could  take  by  devise  or 
bequest,  provided  the  will  had  been  executed  at  least  two  months  before 
testator's  death,  shows  that  it  was  not  intended  by  membership  corporations 
law  of  1895,  which  included,  in  its  schedule  of  repealed  statutes.  Act  1818. 
c.  319,  "all  except  section  6,"  to  thereby  make  it  the  public  policy  of  the 
state  that  corporations  of  that  nature  should  not  thereafter  take  under  wills 
executed  within  such  two  months. 

&  Bcrrooate'b  Court — .Iurisdictigr. 

Code  Civ.  Proc.  S  2624,  providing,  if  a  party  puts  In  issue  l>efore  the  sur- 
rogate the  validity  of  a  bequest,  the  surrogate  shall  determine  the  question, 
gives  him  Jurisdiction  as  to  a  biequest,  though  validity  of  a  devise  made  by 
the  will  depends  on  the  same  questions. 

Proceedings  on  probate  of  the  will  of  William  Lampson,  deceased,  to 
determine  validity  of  a  bequest. 

William  R.  Crofoot  (William  C.  Watson  and  Walter  H.  Smith,  of 
coonsd),  for  executor. 

Wilson  S.  Bissell  and  Martin  Carey,  for  Yale  Univarsity. 

Myron  H.  Peck,  Jr.,  and  Frederick  S.  Bandall,  for  contestant  Laura 
Ann  Brooks. 

Arthur  £.  Clark,  Eugene  L.  Bushe,  Edwin  McKnight,  P.  B.  Hulett, 
and  David  J.  Bissell,  for  heirs  at  law. 

NORTH,  S.  William  Lampson,  the  testator,  died  February  14, 
1897.  On  the  21st  day  of  December,  1896,  less  than  two  months  be- 
fore his  death,  he  executed  the  will  which  is  the  subject  of  the  present 
controversy.  Decedent  was  a  bachelor  about  56  years  old.  His  near- 
est relative  is  an  aged  aunt,  residing  at  St.  Paul,  Minn.,  and  who  would 
be  entitled  in  case  of  intestacy,  or  in  the  event  that  any  bequests  should 
be  held  invalid,  to  the  entire  unwilled  personal  estate.  His  heirs  at 
law  consist  of  this  aunt  and  more  than  50  descendants  of  deceased 
uncles  and  aunts,  both  on  the  side  of  the  father  and  of  the  mother  of 
testator.  The  personal  property  is  of  the  value  of  about  $400,000,  and 
the  real  estate  is  worth  from  $75,000  to  $125,000.  The  entire  estate, 
excepting  about  $.35,000,  is  given  to  Yale  University,  the  disposing 
clause  banning:  "I  give  and  Iiequeath  unto  my  alma  mater,  the  cor- 
poration of  Yale  College."  On  the  day  of  the  return  of  the  citation  for 
probate,  appearances  were  entered  in  behalf  of  a  large  number  of  the 
heirs,  and  answers  were  filed,  containing  objections  in  the  form  usual 
in  cases  of  contested  probate,  alleging  undue  influence  and  lack  of 
testamentary  capacity.  The  answers  also  put  in  issue  the  legality 
of  the  bequests  to  Yale  University,  and  the  decision  of  this  court  was 
invoked,  under  the  provisions  of  section  2624  of  the  Code  of  Civil 
49  N.Y.8.-37 
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Procedure,  aa  to  the  legality  of  these  bequests.  Upon  the  hearing,  the 
contest  was  abandoned  so  far  as  the  questions  of  capacity  and  undue 
influence  were  concerned,  and  the  contestants  are  now  in  court  solely 
with  respect  to  the  validity  of  the  bequests  last  referred  to. 

Upon  this  question  only  Mrs.  Drooks,  the  aunt,  is  directly  interested, 
for  the  reason  that  the  statute  gives  to  the  surrogate's  court  no  juris- 
diction to  determine  the  validity  of  any  devise  of  real  estate.  The 
result  of  this,  as  all  parties  concede,  is  that  the  will  must  be  admitted 
to  probate,  and  letters  testamentary  issued  to  the  executors  in  the 
manner  provided  for  by  the  will.  In  case  the  courts  shall  decide  the 
bequests  to  Yale  valid,  such  decision  wUl,  although  indirectly,  ef- 
fectually dispose  of  the  validity  of  the  devise,  since  the  same  principle 
would  apply  in  the  disposition  of  the  real  estate  as  in  the  case  of  per- 
sonal property.  Should  the  provisions  for  the  university  be  held 
upon  appeal  from  this  decision  to  be  invalid,  the  heirs  at  law  will  have 
their  appropriate  remedy  to  gain  possession  of  the  real  estate,  and  sach 
remedy  will  be  unaffected  by  the  fact  that  the  will  has  been  admitted 
to  probate.  Chapter  128  of  the  liaws  of  1881  authorizes  Yale  College 
to  take  real  property  by  gift  or  devise  within  this  state. 

The  sole  ground  upon  which  the  bequests  to  Yale  are  assailed  is 
that  the  will  was  executed  less  than  two  months  before  the  death  of 
testator,  in  contravention,  as  is  claimed,  so  far  as  the  bequests  are  con- 
cerned, of  a  statute  of  this  state.  The  large  amount  of  property  in- 
volved, the  somewhat  unusual  attention  which  this  case  has  attracted, 
the  great  care  and  labor  bestowed  by  counsel  in  the  preparation  of 
exhaustive  briefs  and  in  the  very  able  oral  arguments,  have  rendered 
it  the  duty  of  the  court  to  give  to  the  case  the  most  careful  examina- 
tion and  study.  These  considerations,  as  well  as  the  fact  that  counsel 
have  united  in  the  request,  have  led  me  to  state  quite  fully  the  rea- 
sons for  my  decision. 

Certain  statutes  of  this  state  and  one  decision  of  the  court  of  ap- 
peals must  at  the  outset  be  freely  quoted,  as  upon  these  statutes  and 
this  decision  counsel  on  both  sides  largely  rely.  They  are,  without 
doubt,  decisive  of  the  controversy.  Chapter  319  of  the  Laws  of  1848 
is  entitled  "An  act  for  the  incorporation  of  benevolent,  charitable, 
scientific  and  missionary  societies."  Section  1  of  this  law  prescribes 
the  method  by  which  corporations  may  be  formed,  and  enumerates  the 
purposes  for  which  societies  may  be  Incorporated  under  the  act. 
Section  6,  the  provision  which  has  given  rise  to  most  discussicm,  has 
never  been  amended.  Reference  will  necessarily  be  made  to  this 
section  so  many  times  that  I  shall  continue  to  refer  to  it  merely  as  "f?ec- 
tion  6,"  without  further  statement  as  to  the  chapter  or  the  year  of  its 
enactment.     It  is  here  given  in  full : 

"Sec.  6.  Any  corporation  formed  under  this  act  shall  be  capable  of  taking, 
boldlng  or  receiving  any  property,  real  or  personal,  by  virtue  of  any  devise  or 
liequest  contained  In  any  last  will  or  testament  of  any  person  whatsoever,  the 
clear  annual  Income  of  which  devise  or  bequest  shall  not  exceed  the  sum  of  ten 
thousand  dollars;  provided,  no  person  leaving  a  wife  or  child  or  parent  shall 
devise  or  bequeath  to  such  institution  or  corporation  more  than  one-fourth  of 
his  or  her  estate  after  the  payment  of  his  or  her  debts,  and  such  devise  or  be- 
quest shtill  be  valid  to  the  extent  of  such  one-fourth,  and  no  such  devise  or  be- 
quest shall  be  valid  in  any  will  which  shall  not  have  been  made  and  executed 
at  least  two  months  before  the  death  of  the  testator." 
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On  the  27th  day  of  April,  1892,  the  uniTersity  law  was  passed.  This 
law,  like  the  niunerous  other  enactments  which  have  been  prepared 
by  the  statutory  revision  commission  of  this  state,  gathered  together, 
with  many  additions  and  modifications,  the  laws  which  had  been 
passed  from  time  to  time  on  this  subject,  and  which  were  scattered 
rhrongh  the  statute  boolcs.  In  this  way  one  comprehensive  and  har- 
monious statute  took  the  place  of  a  large  number  of  imperfect  laws 
iind  amendments,  often  difficult  to  find,  and  in  some  measure  conflict- 
ing. By  the  provisions  of  this  law,  GG  acts  of  the  legislature,  passed 
in  almost  as  many  different  years,  besides  considerable  portions  of  the 
Revised  Statutes,  were  repealed,  the  repealed  portions  having  been,  so 
far  as  was  desired,  re-enacted  in  the  new  law.  The  statute  defines 
the  term  "university"  as  meaning  the  University  of  the  State  of  2Jew 
York;  and  section  24  of  the  act  provides: 

"Xlie  InstitutloDB  of  the  university  Bhall  Include  all  Institutions  of  hlgber 
education  which  are  now  or  may  hereafter  be  Incorporated  In  this  state." 

On  the  18th  of  May,  1892,  the  general  corporation  law  was  enacted. 
As  its  name  indicates,  this  law  is  general  in  character,  classifying  the 
different  kinds  of  corporations,  providing  for  the  methods  of  forma- 
tion, the  limitation  of  powers,  the  acquisition  of  property,  besides  vari- 
ous other  matters  such  as  would  natm'ally  be  included  in  a  law  of  this 
description.     Section  11  is  in  part  as  follows: 

"Grant  of  General  Powers.  Every  corporation  as  such  has  power,  though  not 
specified  In  the  law  under  which  It  is  incorporated:  •  •  ♦  3.  To  acquire  by 
grant,  gift,  purchase,  devise  or  bequest  *  •  *  subject  to  such  limitations  as 
may  be  prescribed  by  law." 

Among  the  kinds  of  corporations  provided  for  by  the  general  cor- 
poration law  of  1892  are  membership  corporations;  and  in  1895  the 
legislature,  following  out  the  scheme  of  the  revision  commission, 
passed  the  membership  corporations  law.  At  the  end  of  this  act,  as 
in  the  case  of  the  other  laws  prepared  by  the  commission,  there  is  ap- 
pended a  schedule  of  laws  repealed.  This  schedule  includes  114  acts 
of  the  l^islature  repealed  in  full,  and  18  repealed  in  part.  In  the  lat- 
ter class  is  found  the  act  hereinbefore  referred  to  for  the  incorpora- 
tion of  benevolent,  charitable,  scientific,  and  missionary  societies, 
which  is  set  down  in  its  chronological  order  in  the  schedule  as  follows: 
"1848— chapter  319.     All  except  section  6." 

The  decision  to  which  reference  has  been  made,  and  which  is  by 
common  consent  the  leading  authority  bearing  upon  the  present  con- 
troversy, is  Hollis  V.  Theological  Seminary,  95  N.  Y.  166.  This  case 
was  decided  in  1884.  The  will  of  testator  gave  a  bequest  to  Drew 
Theological  Seminary,  a  corporation  formed  under  the  laws  of  New 
Jersey;  and  another  bequest  to  the  Wesleyan  University,  a  Connecti- 
cut corporation.  It  w^as  contended  in  behalf  of  certain  relatives  of 
the  testator  that  these  bequests  were  void,  under  the  provisions  of  sec- 
tion 6,  referred  to.  by  reason  of  the  fact  that  the  will  was  made  less 
than  two  months  before  death.  It  would  appear  from  this  that  the 
questions  presented  were  identical  with  those  raised  in  the  present 
case,  and,  unless  satisfactory  and  conclusive  reasons  to  the  contrary 
are  shown,  that  the  decision  of  the  court  of  last  resort  must  control 
at  this  time.     The  counsel  for  Yale  University  rely  so  confidently 
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npon  this  decision  as  sustaining  their  position,  and  counsel  fi 
testants,  realizing  the  force  of  this  claim,  has  attempted  so  in; 
a  distinction  between  this  case  and  the  one  at  bar  that  I  have  tl 
best  at  this  time  to  quote  largely  from  the  opinion  of  the  distin^ 
jurist  who  rendered  the  judgment  of  the  court.  The  conten 
behalf  of  contestants  is  based  upon  that  very  brief  portion  of  th 
ion  which  for  convenience  and  greater  perspicuity  I  have  ita 
Referring  to  section  6,  the  opinion  states: 

"The  whole  of  that  section  clearly  has  exclusive  reference  to  corpi 
formed  under  that  act,  and  the  prohibition  contained  In  the  latter  cl 
the  section  Is  simply  aimed  at  devises  and  bequests  made  to  such  corp 
As  there  was  not  a  similar  prohibition  in  the  charter  of  either  of  these  i 
tlons,  these  bequests  cannot  be  condemned  by  the  letter  of  any  stati 
much  Is  clear." 

The  opinion  then  proceeds: 

"The  general  rale  Is  that  one  may  do  with  his  property  as  he  pleas 
may  dispose  of  It  by  will  In  any  way  that  suits  his  fancy  or  his  Judgmt 
may  give  It  all  to  strangers,  and  thus  disinherit  bis  relatives.  He  maj 
an  to  natural  persons  or  to  corporations  capable  of  taking.  He  may 
directly  or  create  trusts  which  the  law  allows;  and  this  general  powei 
position  he  possesses  down  to  the  last  hour  of  conscious,  Intelligent  ea 
It  is  not  against  public  policy  to  allow  gifts  to  charitable,  benevolent,  si 
or  educational  Institutions.  The  law  allows  and  encourages  such  gl: 
those  who  make  th£m  are  commended  as  the  benefactors  of  their  race 
Institutions,  dotted  all  over  our  land,  to  succor,  elevate,  educate  m 
ameliorate  their  condition,  are  distinguishing  features  of  our  modem 
tlon.  It  Is  Just  as  praiseworthy  to  give  to  these  institutions  by  will, 
two  months  before  a  testator's  death,  as  at  an  earlier  date.  There  Is 
essentially  evil  or  of  evil  tendency  in  gifts  thus  made.  They  do  not 
the  public  weal.  But  it  so  happened  that  testators  In  the  Imminence  o 
unduly  Influenced  by  hopes  or  fears  or  by  Importunities  of  Interested 
sometimes  gave  improvldently  to  such  Institutions,  disregarding  the  cl 
near  relatives,  forgetting  the  maxim  that  .'charity  begins  at  home';  an< 
when  the  legislature  came  to  frame  a  general  law  for  the  Incorporation 
institutions  by  any  persons  who  chose  to  associate  for  that  purpose.  It 
the  limitations  found  in  the  act  of  184S.  The  limitations,  as  above  sts 
piled  only  to  corporations  formed  under  that  act.  and  those  were  corp 
for  "benevolent,  charitable,  scientific,  and  missionary  purposes.'  • 
one  of  the  opinions  delivered  In  the  case  of  Kerr  v.  Dougherty,  79  N. 
It  was  said  that  between  that  year  and  the  year  1870  nearly  150  acts  wen 
creating  new  corporations,  or  extending  and  enlarging  the  powers  of 
poratlons,  similar  to  those  named  in  the  act  of  1848.  and  that  the  two 
{imitation  was  Imposed  upon  but  few  of  such  corporations;  and  sin 
similar  action  has  been  taken  many  times  by  the  legislature.  How  a 
said,  then,  that  there  is  any  general  public  policy  as  to  the  two  months 
tlon?  When  the  legislature  has  desired  its  Imposition,  it  has  Imposed 
thus  far  Indicated  Its  policy.  ♦  ♦  •  If  such  was  to  be  the  general  p 
the  state,  why  was  not  the  two  months'  limitation  also  made  appUi 
terms  to  all  such  corporations?  •  *  •  That  cannot  be  enforced  ai 
policy  by  the  courts  which  the  legislature  one  day  prohibits  In  some  ca 
another  day  permits  in  other  cases.  If  there  were  a  general  law  in  t) 
that  no  bequest  to  any  of  such  corporations  should  be  validunle»»  contai 
'  will  made  at  least  two  months  before  the  death  of  the  testator,  that  toot 
eate  a  general  public  policy  which  the  courts  of  this  state  teould  enforce 
foreign  corporations  which  might  come  into  this  state,  aithotMh  such  c 
tion  was  not  imposed  by  the  laws  creating  them.  ♦  •  *  There  is  a 
outside  of  the  statute  which  condemns  such  wills.  The  policy  Is  found 
the  statute.  •  •  ♦  If  these  appellants  had  been  domestic  corporatl 
two  months'  limitation  would  not  have  applied  to  them,  and  so  it  cannc 
plied  to  them  as  foreign  corporations.    They  must  stand  here  In  this  ca 
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le  footing  08  if  they  had  been  created  here.  It  would  be  a  bold  claim 
one  to  make  that  the  courts,  In  the  eurorceinont  of  a  supposed  public 
would  apply  this  limitation  to  the  numerous  domestic  corporations  to 
he  statute  law  has  not  applied  It,  and  no  more  can  It  be  applied  to  foreign 
tlons  without  the  sanction  of  law.  •  •  •  I  conclude,  therefore,  that 
■  months'  limitation,  contained  In  the  act  of  1848,  applies  exclusively  in 
»  corporations  formed  under  that  act,  and  that  there  is  no  public  policy 
hed,  either  by  statute  law  or  Judicial  decisions  or  general  consent, 
lutborizes  us  to  enforce  that  limitation  against  domestic  corporations 
re  not  expressly  subjected  to  it  by  statute,  and  hence  that  it  cannot  be 
1  against  foreign  corporations  which  are  authorized  by  their  charters 
property  by  devise  or  bequest  free  from  a  similar  limitation  in  the  state 
creation." 

se  statutory  provisionB  and  the  decision  quoted  form  the  founda- 
contestant's  claim.  It  has  seemed  to  me  that  any  examina- 
the  questions  involved  in  this  case,  however  thoroughly  entered 
lade  from  ordinary  standpoints,  must  result  in  the  conviction 
,e  claim  made  in  behalf  of  the  next  of  kin  of  testator  finds  com- 
efutation  in  the  statutes  and  decision  relied  upon  in  its  own 
t.  Arguing  from  premises  not  commonly  to  be  conceived  of, 
the  least,  the  ingenuity  of  the  learned  counsel  for  the  contestant 
ought  out  a  theory  by  which  it  is  maintained,  and  upon  which 
i  and  elaborate  argument  is  based,  that  the  expression  of  opin- 
Judge  Earl  in  the  Hollis  Case,  in  the  sentence  which  I  have 
ed,  when  applied  to  the  statutes  which  have  been  quoted,  afford 
nt  ground  for  adjudging  the  bequests  to  Yale  University  invalid 
jgal,  because  made  two  months  before  the  decease  of  testator, 
claims  advanced  by  counsel,  although  not  categorically  stated 
in  his  brief,  seem  to  me  to  be  fairly  stated  as  follows :  (1)  The 
Qg  schedule  of  the  membership  corporations  law  having  pre- 
section  6  of  the  act  of  1848,  while  repealing  (Jie  rest  of  the  law, 
ction  is  to  be  deemed  as  ingrafted  upon  and  made  a  part  of  the 
lich  thus  saved  it  from  repeal,  the  language  employed  by  coun- 
ig:  "Section  G,  remaining  unrepealed  by  this  act,  is  apparently 
a  part  of  the  membership  corporations  law."  (2)  The  general 
ition  law  of  1892,  by  providing  that  corporations  formed  under 
it  take  by  devise  or  bequest  "subject  to  such  limitations  as  may 
rided  by  law,"  must  now  be  construed  as  including  section  6  of 
r  319  of  the  Laws  of  18*18  as  among  "the  limitations  which  may 
•ided  by  law."  (3)  The  court  of  appeals,  in  the  case  of  Hollis  v. 
gical  Seminary,  95  N.  Y.  166,  having  decided  (a)  that  the  re- 
ns  contained  in  section  6  only  applied  to  corporations  organized 
that  law;  (b)  that  the  said  section  had  no  application  to  cor- 
ns formed  in  other  states;  (c)  that  bequests  to  foreign  corpora- 
or  humanitarian  purposes  were  not  against  public  policy;  and 
lere  was  no  public  or  legislative  policy  against  bequests  made 
two  months  of  death, — the  legislative  policy  of  the  state  under- 
radical  change  in  the  year  1895,  such  change  being  evinced  by 
ention  of  section  6  at  the  same  time  the  remaining  sections  of 
ne  act  were  repealed,  thereby  rendering  that  section  "a  part  of 
imbership  corporations  law."  (4)  All  colleges  and  universities, 
nonstock  corporations,  are  therefore,  under  the  classification 
wn  in  the  general  corporation  law,  membership  corporations, 


Digitized  by 


le 


582  40  NEW  TORK  SUPPLEMENT  (SUFT.  Ct. 

and  83  New  York  State  Reporter. 

and  are  to  be  classed  among  the  corporations  provided  for  by  the  mem- 
bership corporations  law  of  1895.  The  language  employed  by  coansel 
in  his  brief  is:  "The  legatee  and  devisee  in  this  case  is  a  nonstock 
corporation,  and  comes  under  the  general  head  of  membership  corpo- 
rations." (5)  Yale  University  is  therefore  such  an  institution  as,  if 
organized  under  the  laws  of  the  state  of  New  York,  would  be  a  mem- 
bership corporation.  (6)  The  other  sections  of  the  act  of  1848  Having 
been  repealed,  and  section  6  having  been  saved  by  the  act  of  1895,  and 
ingrafted  thereon,  said  section  must  be  construed  by  the  courts  as  freed 
from  the  limitations  of  the  sections  which  formerly  environed  it,  and 
as  having  become  a  law  of  general  application  to  all  corporations  of 
the  kind  provided  for  by  the  membership  corporations  law.  (7)  A 
general  public  policy  having  been  evinced  or  ordained  by  the  transfer 
of  section  6  from  the  act  of  1848  to  the  act  of  1895,  the  expression 
employed  by  Judge  Earl  in  the  Hollis  Case  may  now  be  resorted  to; 
and  Yale  University,  being  such  a  corporation  as  under  the  laws  of 
New  York  "comes  under  the  general  head  of  a  membership  corpora- 
tion," must  now  yield  to  the  new  and  changed  public  policy  of  thi«! 
state,  and  may  no  longer  take  by  devise  or  bequest  contained  in  a  will 
executed  less  than  tvvo  months  before  death. 

Stated  now  more  concisely,  and  condensed  into  a  single  proposition, 
the  contestant,  having  assumed  for  the  dictum  in  Hollis  v.  Theologicil 
Seminary,  all  the  weight  and  authority  of  a  deliberate  decision,  seeks 
to  maintain  that  the  legislature  has  now  enacted  "a  general  law  that 
no  bequests  to  any  of  such  corporations  should  be  valid  unless  con- 
tained in  a  will  made  at  least  two  months  before  the  death  of  the 
testator."  The  proposition  that  section  6  has  become  "a  part  of  th<> 
membership  corporations  law,"  and  has  acquired  added  force  by  the 
manner  of  its  retention,  and  by  virtue  of  the  repeal  of  the  remainder 
of  the  act  of  1848,  is  vital  to  the  contention  made  by  the  contestant; 
for  it  is  only  upon  this  theory  that  the  force  of  the  decision  in  Hollis 
V.  Theological  Seminarj'  can  be  met  or  overcome.  I  am  wholly  unable 
to  discover  any  reason  or  authority  for  the  claim  that  this  section  is 
to  be  given  any  different  force  or  effect  under  or  by  reason  of  the  cir- 
cumstances of  its  repeal  than  it  would  have  been  entitled  to  had  a 
separate  and  distinct  law  been  enacted  for  the  sole  purpose  of  repealing 
chapter  319  of  the  Laws  of  1848,  excepting  section  6.  The  doctrine 
is  new  and  surprising  that,  where  an  act  of  the  legislature  is  all  re- 
pealed except  one  section,  such  section  becomes,  by  virtue  of  the  ex- 
ception, a  constituent  part  of  the  repealing  law,  or  obtains  any  new 
or  different  force  or  effect  by  reason  of  the  obliteration  of  the  sections 
which  had  formed  part  of  the  original  act.  The  learned  counsel  for 
the  contestant,  in  a  brief  evincing  the  greatest  labor  and  research, 
wholly  fails  to  cite  a  decision  or  authority  promulgating  or  suggesting 
any  such  doctrine,  or  containing  an  intimation  that  such  has  ever 
been  recognized  as  the  law.  On  the  other  hand,  how  obvious  is  tht- 
purpose  for  the  retention  of  section  6.  A  large  number  of  societi»'!» 
had  been  organized  under  this  act  during  the  course  of  47  years.  AH 
were  subject  to  the  provisions  against  the  validity  of  bequests  made 
within  two  months  of  death.  No  good  reason  seemed  to  exist  why 
these  societies  should  be  relieved  from  the  restriction,  which  by  the 
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erms  of  their  organisation  had  been  assented  to.  Section  6 
with  the  words,  "Any  corporation  formed  under  this  act."  The 
laving  been  repealed,  and  the  section  left,  as  counsel  for  propo- 
describea  it,  "floating  and  unattached,"  it  might  be  said  to  have 
aning,  and  its  retention  to  serve  no  purpose,  except  for  the  fact 
tie  opening  words  of  the  section  put  the  investigator  to  the  iu- 
18  to  what  act  is  referred  to,  and  Ms  research  is  at  once  rewarded 
!  discovery  that  it  is  an  act  for  the  formation  of  benevolent, 
ible,  scientific,  and  missionary  societies.  It  would  be  further 
?red  that  the  section  which  had  been  saved  from  repeal,  by  its 
8  words,  referred  to  corporations  which  could  no  lonf?er  be 
I  because  of  the  repeal;  and  the  one  natural  and  logical  reason 
would  be  assigned  for  its  retention — the  one  possible  office  to 
illed  by  it — would  be  to  continue  in  force  the  restrictions  which 
tained  as  applied  to  corporations  already  formed  under  the  act. 
ipeal  of  the  law  did  not  repeal  the  societies  to  which  it  had  given 
It  simply  prevented  the  organization  of  any  more  corpora- 
ander  the  law,  and  the  preservation  of  the  restrictive  section 
held  the  societies  already  oi^anized  to  the  basis  upon  which 
vere  originally  formed.  There  is  the  highest  authority  for  the 
le  that,  for  the  purpose  of  determining  what  force  shall  be  given 
tions  of  a  statute  excepted  from  repeal,  resort  should  be  liad  to 
t  itself  as  it  stood  at  the  time  of  the  repeal,  and  the  doctt  ine  is  of 
most  value  in  the  decision  of  this  case,  and  in  meeting,  as  it 
to  me  it  does,  the  arguments  made  in  behalf  of  contestant, 
ilndlich  on  the  Interpretation  of  Statutes  it  is  said,  at  section  49 ; 

?re  a  part  of  an  act  has  been  repealed,  U  must,  although  of  no  operative 
itlll  be  taken  into  consideration  in  construing  the  act." 

Bank  for  Savings  v.  Collector,  .3  Wall.  495-513,  it  is  said: 

longh  the  proviso  Is  repealed,  still  it  Is  proper  to  resort  to  It  *  *  •  as 
Qg  a  legislative  exposition  of  what  Is  meant  by  the  phrase  'engaged  in  the 
)s  of  banking,'  as  employed  In  the  first  clause  of  the  section  umlor  con- 
Ion." 

Sx  parte  Crow  Dog,  109  U.  S.  556-561,  3  Sup.  Ct.  396,  3!)9,  de- 
by  the  supreme  court  of  the  United  States  in  1883,  the  opinion 

ertheless,  although  the  section  of  the  act  of  1834  containing  the  definition 
date  has  been  repealed,  It  Is  not  to  be  regarded  as  if  it  had  never  been 
i,  but  may  be  referred  to  in  connection  with  the  provisions  of  Its  original 
:  which  remain  in  force,  and  may  be  considered  In  connection  witli  the 
8  which  have  taken  place  In  our  situation,  with  a  view  of  determining 
me  to  time  what  must  be  regarded  as  Indian  country  where  it  is  spoken 
16  statutes.  It  is  an  admitted  rule  In  the  interpretation  of  statutes  that 
I  which  have  been  repealed  may  still  be  considered  in  construing  the  pro- 
that  remain  In  force." 

>ther  claim  made  by  counsel  for  contestant  is  that  institutions 
•  character  of  Yale  are  membership  coi-porations,  as  defined  by 
ig  statute.  This  theory  is  quite  necessary  to  his  contention,  in 
of  the  claim  made  for  section  6  as  a  constituent  part  of  the 
ership  law,  and  of  the  analogy  sought  to  be  made  between  Yale 
lucational  institutions  of  this  state,  although,  on  the  other  hand, 
icede  the  claim  could  scarcely  prejudice  the  position  of  propo- 
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nents.  The  argument  made  is  a  strong  one,  and  at  first  thought  does 
not  seem  readily  assailable.  The  claim  is  based  (m  the  classification 
made  by  section  2  of  the  general  corporation  law.  This  law  provides 
that  corporations  shall  be  of  four  general  kinds, — ^municipal,  stock, 
nonstock,  and  mixed.  Each  of  these  is  again  subdivided,  the  sfetute 
providing  that  a  nonstock  corporation  shall  be  either  a  religious  cor- 
poration or  a  membership  corporation.  Following  this  provision  lit- 
erally, a  collie  or  university  would  appear  to  be  a  membership  corpo- 
ration. But  the  revision  commission  digressed  widely  from  this 
classification  in  the  later  bills  submitted  to  and  enacted  by  the  legis- 
lature. To  illustrate:  The  statute  referred  to  provides  that  mixed 
corporations  shall  be  either  cemetery,  library,  co-operative,  board  of 
trade,  agricultural,  or  horticultural  corporations.  This  classification 
has  since  been  wholly  ignored  by  the  legislature,  and  it  is  doubtful  if 
there  is  now  such  a  thing  as  a  mixed  corporation,  as  all  the  classes 
above  enumerated  are  apparently  provided  for  in  other  ways.  Coan- 
sel  for  contestant,  in  his  brief  filed  in  reply,  says:  "The  mixed  corpo- 
ration has  been  lost  in  the  shuflle."  As  I  have  already  shown,  even 
before  the  enactment  of  the  general  corporation  law,  the  univerodty 
law  had  been  passed,  providing  a  comprehensive  scheme  for  the  forma- 
tion and  government  of  collies  and  universities,  and  directing  in  ex- 
plicit terms  how  all  such  institutions  should  be  incorporated,  by  meth- 
ods wholly  outside  the  general  or  membership  corporations  laws.  The 
university  law  was  the  work  of  the  revision  commission,  and  it  seems 
apparent  that  having  by  the  act  of  April  27,  1892,  provided  a  complete 
system  for  the  incorporation  of  collies  and  universities,  it  was  not 
intended  by  the  later  acf  of  1895  to  include  such  institutions  of  learn- 
ing along  with  societies  so  wholly  different  in  character  as  those  pro- 
vided for  by  the  membership  corporations  law.  The  general  plan 
laid  out  by  the  revisers  when  they  began  their  work  has  evidently 
been  modified,  but,  as  has  been  well  suggested  by  counsel  for  the 
university,  they  have  not  always  remembered,  when  a  change  was 
made  and  a  new  plan  substituted,  to  go  back  and  pick  up  all  the 
threads,  follow  out  the  subject  in  its  various  ramifications,  and  make 
the  change  complete,  but  have  been  content  to  make  the  change  in  the 
general  plan,  leaving  the  little  inconsistencies  to  be  explained  by  the 
text  itself. 

Neither  do  I  believe,  in  the  light  of  the  comprehensive  and  complete 
system  of  laws  which  has  existed  in  this  state  from  an  early  date 
providing  for  the-  incorporation  of  institutions  of  learning. — ^a  system 
which  has  now  culminated  in  the  university  law  of  18.92, — ^that  the 
limitations  contained  in  the  act  of  1848  could  be  extended  by  analogy 
to  Yale,  even  were  Yale  a  domestic  corporation.  When  the  will  in 
question  was  made,  in  December,  1896,  the  act  of  1848  had  been  re- 
pealed except  as  to  section  (5,  and  the  only  method  for  incorporating 
a  college  or  university  in  this  state  under  a  general  law  would  have 
been  by  virtue  of  the  university  act.  So  far  as  I  can  find  from  an 
examination  of  the  act  of  incorporation  of  every  college  or  university 
of  note  within  this  state,  aided,  as  I  have  been,  by  the  instructive  brief 
of  counsel  for  Yale,  not  one  has  been  formed  under  the  act  of  1848, 
and  it  may  well  be  doubted  whether,  with  the  complete  and  harmoni- 
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item  of  law  in  this  state  for  the  formation  of  educational  insti- 
I,  and  the  stringent  power  of  supervision  which  the  law  places  in 
ads  of  the  regents  of  the  university,  the  legislature  ever  intended 
lere  should  be  in  existence  at  the  same  time  another  law  under 
similar  institutions  might  be  formed,  free  from  these .  restric- 
and  at  liberty  to  confer  degrees  and  award  diplomas  upon  such 
and  subject  to  such  regulations  only  as  the  institutions  mighi 
to  impose.  I  have  not  overlooked  chapter  3B7  of  the  Laws  of 
irhich  was  probably  passed  rather  to  prevent  apprehended  evil 
18  a  distinct  recognition  of  the  class  of  institutions  therein  re- 
to.  This  entire  question  is  argued  out  most  exhaustively  by 
imed  counsel  for  Yale  in  their  able  and  scholarly  brief.  It  is 
force,  and  yet,  with  the  view  I  have  taken  of  this  case,  its  im- 
ce  must  be  subordinated  to  considerations  which  place  the  de- 
on  what  seems  to  me  the  strongest  and  safest  ground  possible. 
[i£Bcient  to  say  that  Yale  University  is  not  a  domestic  corpora- 
It  was  not  incorporated  under  the  act  of  1848.  There  is  no 
or  legislative  policy  against  bequests  made  within  two  months 
[h.  Yale  is  not  within  the  scope  of  the  statute  prohibiting  such 
its.  Section  6  has  no  greater  force  than  before  the  repeal  of  the 
ections  of  the  same  law.  The  phrase  used  in  the  general  corpo- 
act,  "subject  to  such  limitations  as  may  be  prescribed  by  law," 
I  application  to  this  case.  It  would  only  add  another  column 
sbnicture  if  it  were  to  be  said,  as  counsel  for  the  university 
that  purely  educational  institutions  were  never  intended  to  be 
crated,  and  in  no  single  instance  have  been  incorporated,  under 
t  of  1848.  However  strong  the  argument  of  counsel,  and  how- 
irrect  their  conclusions,  I  do  not  deem  it  best  to  base  my  decision 
I  ground. 

language  of  section  11  of  the  general  corporation  law  which  I 
[uoted  does  not  meao  that  every  "limitation  which  may  be  pro- 
by  law"  shall  apply  to  every  corporation.  Such  a  construction 
lead  to  endless  confusion,  and  would  render  the  recent  impor- 
^gislation  of  the  state  a  mass  of  inconsistency.  It  is  entirely 
hat  the  words  just  quoted  from  the  stat\ite  imply  that  each  class . 
)orations  shall  be  subject  to  such  limitations  as  pertain  to  that 
ind  to  such  limitations  only.  If  the  legislature  of  the  state  of 
'ork,  or  the  learned  and  experienced  commissioners  of  statutory 
n,  desired  or  intended  to  effect  so  radical,  important,  and  far- 
tig  a  change  in  the  law  as  that  claimed  by  counsel  for  contest- 
he  result  would  have  been  accomplished,  not  by  the  complex, 
ain,  and  sinuous  methods  which  it  is  claimed  have  brought 
the  result,  but  by  a  direct,  clear,  and  unequivocal  enactment 
orporations  or  certain  designated .  corporations  might  no  longer 
roperty  by  a  will  executed  within  two  months  of  death,  and  that 
1  corporations  should  be  subject  to  the  same  rule.  The  steadily 
ssive  character  of  legislation  in  this  state  favoring  humani- 
societies  of  all  kinds,  whereby  restrictions  have  been  removed, 
8  enlarged,  amounts  which  might  be  taken  by  gift  or  by  will 
Jed,  renders  it  highly  improbable  that  the  legislature  has  taken 
ickward  step  claimed  by  contestants.     No  such  construction 
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should  be  placed  upon  the  law  unless  clearly  expressed  by  statutes, 
and  surely  there  is  no  such  clear  expression. 

The  case  of  Vanderpoel  v.  Gorman,  140  N,  Y.  563,  35  N.  E.  932, 
is  much  in  point.  There  is  a  general  law  in  this  state  forbidding 
transfers  or  assignments  of  property  by  corporations  in  contemplation 
of  insolvency.  The  court  decided  that,  although  the  law  was  of  gen- 
eral application  to  all  domestic  corporations,  yet  it  could  not  be  ap- 
plied to  a  corporation  doing  business  within  this  state,  but  organized 
under  the  laws  of  another  state.  Judge  Peckham,  writing  the  opinion 
of  the  court,  says : 

"It  Is  urged  that  anch  a  policy  is  to  be  found  in  this  same  statute,  even  though 
it  In  terms  applies  only  to  domestic  corporations.  *  *  *  It  is  thus  seen  that 
there  are  differences  of  a  marked  character  between  a  domestic  and  a  foreign 
corporation  In  relation  to  this  subject.  The  differences  are  so  marked  that 
the  statute  regarding  domestic  corporations  can  furnish  no  proof  as  to  the  ex- 
istence of  a  public  policy  which,  in  the  case  of  foreign  corporations,  should 
stand  in  the  place  of  and  be  equivalent  to  that  statute." 

It  is  worth  while  to  notice  the  fact  that  the  effect  of  a  general 
statute  of  this  state  upon-  a  foreign  corporation  was  the  precise  point 
in  controversy  in  the  case  just  cited.  Judge  Earl  concurred  in  the 
decision  and  in  the  opinion,  and  the  language  employed  by  him  in  the 
HoUis  Case  cannot  be  said  to  weigh  against  the  positive  decision  in 
Vanderpoel  v.  Gorman.  There  is  no  real  conflict  between  the  two 
opinions.  See  In  re  Prime,  136  N.  Y.  360,  32  N.  E.  1091;  Cole  v. 
Frost,  51  Hun,  578,  4  N.  Y.  Supp.  308;  Id.,  117  N.  Y.  656,  22  N.  E. 
1133. 

The  argument  has  been  advanced  by  contestant  that  the  courts  have 
in  several  cases  extended  the  restrictions  of  section  6  to  corporations 
not  formed  under  the  act  of  1848.  These  cases  were  decided  before 
the  case  of  Hollis  v.  Theological  Seminary,  and  are  commented  upon 
in  the  latter  case.  The  doctrine  of  the  Hollis  Case  is  in  no  respect 
antagonistic  to  the  earlier  cases,  and  the  distinction  between  them 
is  perfectly  clear.  In  Lefevre  v.  Lefevre,  59  N.  Y.  434,  the  will  con- 
tains a  bequest  to  a  charitable  society  in  New  York  incorporated  in 
1849.  The  charter  of  the  society  gave  it  power  "to  receive  by  gift 
or  devise,  in  the  same  manner  and  subject  to  the  same  restrictionB 
as  provided  in  the  general  laws  for  the  incorporation  of  religious  and 
benevolent  societies."  The  will  in  controversy  was  made  within  two 
months  before  death,  and  the  decision  is  merely  to  the  effect  that  the 
act  of  1848  was  the  only  law  which  could  have  been  referred  to  in 
the  charter;  so  that  it  was  clearly  the  deliberate  intention  of  the 
legislature  to  make  the  charter  of  the  society  in  question  subject  to 
section  6  of  the  act  of  1848.  The  cases  of  Kerr  v.  Doughertv,  79  N. 
Y.  327,  and  Stephenson  v.  Short,  92  N.  Y.  433,  and  the  later  cases 
of  Fairohild  v.  Edson,  154  N..Y.  199,  48  N.  E.  541,  and  Trust  Co.  v. 
Smith,  82  Hun,  494.  31  N.  Y.  Supp.  519,  are  to  the  same  effect,  and 
follow  the  Lefevre  Case. 

I  have  already  pointed  out  that  the  argument  of  contestant  rests, 
as  it  appears  to  me,  wholly  upon  the  claim  that  recent  legislation  has 
90  changed  public  policy  with  reference  to  bequests  to  corporations 
that  the  beneficiary  under  the  will  of  Mr.  Lampson  must  yield  to  that 
policy;  and  I  have  also  shown  that  this  claim  depends  on  the  expres- 
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t  opinion  in  the  italicized  sentence  in  the  HoUis  Caee.  And  yet 
ns  to  me  that  the  learned  coonsel  has,  by  insisting  upon  thi» 
tamed  his  own  weapons  against  himself.  Again,  quoting  from 
ollis  Case,  "That  cannot  be  enforced  as  public  policy  which  the 
tore  one  day  prohibits  in  some  cases,  and  another  day  permits 
er  cases,"  let  us  see  if  the  same  alternating  policy  has  not  beei> 
^  since  the  enactment  of  the  membership  corporations  law  a» 
.     This  law  was  passed  May  8,  1895,  and  this  is  the  date  from 

it  must  be  claimed  Uie  legislative  policy  has  been  changed, 
g  the  present  year  several  corporations  have  been  chartered  by 
jislature  under  circumstances  thoroughly  repelling  the  idea  that 
is  now  a  general  public  policy  on  the  part  of  the  legislature- 
it  bequests  made  within  two  months  before  death.  Chapter  99, 
1897,  incorporates  the  Sailors'  Rest,  in  the  city  of  New  York. 
is  clearly  such  an  institution  as  might  have  been  incorporated 
the  act  of  1848.  It  is  made  capable  of  taldng  real  and  personal 
rty  not  exceeding  $500,000,  and  no  restriction  is  placed  on  the- 
er  of  the  devise.     Chapter  278  incorporates  the  Lucy  A.  Wood 

Memorial  Association.  This  is  a  charitable  society,  and  i* 
:ized  to  take  devises  or  bequests  without  limitation  or  restriction 
t  as  to  the  amount.  Chapter  537  incorporates  the  House  of 
lence,  of  Onondaga  county.  This  is  a  strictly  charitable  in- 
ion,  and  is  authorized  to  take  by  devise  or  bequest  with  no  limita- 
xcept  as  to  amount.  Section  5  of  the  act  provides  that  the 
■ation  shall  possess  the  general  powers  and  be  subject  to  the 
Ell  restrictions  prescribed  in  the  general  corporation  law.  Chap- 
!5  incorporates  Grace  Institute,  a  charitable  society.  The  cor- 
on  is  authorized  to  take  by  devise  or  bequest,  without  limit  or 
:tion,  the  society  being  "subject  to  the  liabilities  of  corporations 
Ted  by  chapter  35  of  the  general  law  known  as  the  'General 
ration  Law.'"  Chapter  333  is  interesting  and  instructive  as 
ig  on  the  question  now  at  issue.  The  Young  Ladies'  Christian 
iation  of  the  City  of  New  York  was  incorporated  by  chapter  31  f> 

>  Laws  of  1873.  Section  5  of  the  act  of  incorpwation  provide<l : 
body  corporate  created  by  this  act  shall  be  capable  of  taking  bj 

>  or  bequest,  subject  to  all  provisions  of  law  relating  to  devises 
equests  by  last  will  and  testament;"  thus  bringing  it  within  th(^ 
Be  of  the  case  of  Kerr  v.  Dougherty,  79  N.  Y.  327,  and  the 

cases  of  like  import,  so  that,  as  this  society  existed  under  its 
al  act  of  incorporation,  it  could  not  have  taken  by  bequest  under 
sxecuted  within  two  months  of  death.  The  amendatory  act  of 
above  referred  to,  struck  out  the  restriction  originally  contained 
rtion  5,  80  that  now  the  society  may  take  by  devise  or  bequest, 
rom  the  restriction  contained  in  section  6  of  the  act  of  1848,  and 
mendment  did  nothing  else.  Chapter  257  of  the  Laws  of  189G 
a  a  precisely  similar  case.  This  was  an  amendatory  act  strik- 
ut  the  restrictive  clause  which,  under  the  authority  of  Lefevre 
fevre  and  Kerr  v.  Dougherty,  would  have  brought  the  society 
Q  the  provisions  of  section  6,  and  leaving  it  free  to  take  by  be- 
,  without  reference  to  the  two-months  limit.     To  my  under- 
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standing  this  law  and  the  one  last  above  referred  to  are  of  the  utmost 
significance  as  repelling  the  claim  that  there  is  now  a  legislative  policy 
against  bequests  made  within  two  months  of  death,  so  powerfiU  and 
far-reaching  that  the  courts  must  extend  it  by  analogy  to  an  educa- 
tional corporation  of  the  state  of  Connecticut,  containing  no  such 
restriction  in  its  charter. 

Among  the  laws  just  pointed  out  are  two  where  the  charter  re- 
stricts the  corporation  formed  thereunder  to  powers  and  liabilities 
conferred  by  the  general  corporation  act,  while  five  others  contain  no 
restriction.  While  I  do  not  believe  that  the  limitation  can  be  traced 
through  the  membership  corporations  law  back  to  the  general  cor- 
poration act,  and  through  that  act  back  to  section  6  of  the  law  of 
1848,  it  is  worth  while  to  note  that  if  it  should  be  claimed  that  the 
restriction  contained  in  these  two  charters  referred  to  does  in  fact 
mean  that  the  societies  incorporated  thereunder,  being  subject  to  the 
limitations  contained  in  the  general  corporation  law.  are  therefore 
subject  to  the  provisions  of  section  6  of  the  act  of  1848,  then  it  nec- 
essarily follows,  and  the  conclusion  seems  to  me  to  be  irresistible, 
that  the  omission  of  this  restriction  from  the  charters  granted  to  the 
Lucy  A.  Wood-Rowe  Memorial  Association  and  the  other  societies 
similarly  incorporated  excludes  them  from  any  possible  relation  to  the 
act  of  1848,  or  any  restriction  or  limitation  by  virtue  of  section  6. 
The  counsel  for  contestant  says  in  his  brief:  "The  provisions  of 
special  charters  of  favored  corporations  are  not  to  be  considered  on 
this  question  of  the  public  policy  of  the  state."  In  contract  with  this 
statement  stands  the  opinion  of  Judge  Earl  in  HoUis  v.  Theological 
Seminary,  in  which  the  fact  that,  since  the  act  of  1848  was  passed, 
«,  large  number  of  institutions  had  been  chartered  by  special  acts, 
without  being  subjected  to  the  restrictions  of  section  6,  is  pointed  out 
•as  unmistakable  evidence  that  no  public  or  legislative  policy  existed 
which  was  opposed  to  bequests  made  within  two  months  before  the 
death  of  the  testator.  These  recent  acts  of  the  legislature  anaw^er 
more  fully  than  any  mere  argument  could  do  the  claim  that  it  is 
now  contrary  to  public  policy  to  permit  gifts  to  corporations  when 
made  by  will  executed  within  the  two-months  limit.  Surely,  "that 
cannot  be  enforced  as  public  policy  by  the  courts  which  the  legisla- 
ture one  d<%v  prohibits  in  some  cases,  and  another  day  permits  in 
other  cases." 

But  one  more  branch  of  the  case  need  be  discussed,  and  that  is 
the  point  raised  by  counsel  for  the  university  that  the  devise  of  real 
proj)erty  contained  in  the  will  is  so  inseparably  connected  with  the 
bequest  of  personalty  that  this  court  may  not  exercise  the  power  con- 
ferred by  section  2G24  of  the  Code,  and  determine  the  validity  of  the 
bequests.  In  view  of  the  disposition  I  have  made  of  the  case,  the 
question  might  be  deemed  unimportant,  except  for  the  fact  that  it  is 
jurisdictional.  I  have  examined  it  with  the  care  which  its  import- 
ance demands,  with  the  conclusion  that  this  court  has  the  power  to 
determine  the  validity  of  the  bequests  under  this  will.  Discussion 
need  not  be  entered  upon  further  than  to  say  that,  while  I  believe  this 
court  has  full  power  to  decide  as  to  the  legality  of  the  entire  bequest 
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e  University,  there  can  be  little  doubt  in  any  case  with  ref- 

to  the  distinct  gift  of  $150,000  to  be  devoted  to  the  Lampson  ; 

L 

re  not  attempted  to  discuss  this  case  in  every  aspect  presented  *    - 

learned  counsel  for  the  contestant  in  his  very  able  brief  and 
5nment.  To  have  done  so  would  have  been  to  write  a  treatise^ 
t  that  would  afford  no  reason  why  the  discussion  should  not 
if  the  case  required  it.  The  issue,  after  all,  is  one  of  statutory 
ction,  and  may  be  confined  within  narrow  limits.     The  de-  • 

which  has  been  reached  seems  to  me  the  only  one  which  can 
lered  with  due  regard  to  legal  principles,  and  without  attribut- 
the  legislature  and  the  revisors  a  disposition  to  render  complex 
icertain  that  which  could  as  easily  have  been  placed  beyond 
ersy.     I  am  fully  satisfied  that  there  has  been  no  change  in  , 

islative  policy  of  this  state  with  reference  to  the  matters  which 
een  discussed  in  this  opinion,  certainly  none  adding  to  the 
ions  imposed  upon  charitable  or  educational  bequests.     I  be-  r  o 

le  purpose  in  retaining  section  6  of  the  act  of  1848  was  as  has  , '    „ 

len  {minted  out,  and  that  should  the  time  ever  come  when  the 
ure  shall  see  fit  to  further  prohibit  bequests  made  shortly  he- 
ath, and  to  extend  that  prohibition  to  foreign  corporations,^ 
not  be  done  by  complicated,  tortuous,  ambiguous,  and  uncer- 
ithods,  but  rather  by  direct  and  clear  statutory  provision, 
bequests  to  Yale  University  contained  in  the  will  of  testator 
Tefore  adjudged  valid.  The  will  is  admitted  to  probate,  and 
testamentary  will  be  issued  to  the  executor  and  to  the  Mer- 
Trust  Company  of  the  City  of  New  York.  This  institution  had 
ilected  after  consultation  with  the  executor  named  in  the  will 
th  the  university  authorities,  before  objections  were  filed,  and 
factory  to  all  parties  concerned.  The  designation  by  the  sur- 
of  a  trust  company  in  the  city  of  New  York  as  executor  was 
d  by  the  terms  of  the  will.     Decreed  accordingly. 


■.  Rep.  224.) 

PEOPLE  ex  rel.  McLANE  v.  WHITNEY,  Sheriff. 

(Franklin  CJounty  C!ourt.    December,  1897.) 

•Ti  Law— StJitfMONiNo  Jcbt— Fatal  Error. 

ider  Code  Civ.  Proc.  §  2998,  requiring  the  mag^istrate,  when  a  ]nry  is 
anded,  to  deliver  the  venire  to  a  constable,  it  waa  fatal  error  to  deliver 
same  to  a  deputy  sheriff  for  service,  where  defendant  in  a  criminal  case 
cted  to  all  proceedings  before  trial. 

libald  McLane  was  convicted  of  assault  in  the  third  degree^ 
plies  for  a  writ  of  habeas  corpus.  Writ  granted,  and  defend- 
icharged. 

;lator  was  arrested  for  an  assault  in  the  third  degree,  and,  upon  his  ar- 
!nt  before  the  magistrate,  demanded  a  trial  by  Jury.  The  Justice  drew 
and  gave  the  venire  to  a  deputy  sheriff  to  serve.  The  counsel  for  the 
Dbjected  to  the  jurisdiction  of  the  court,  and  the  legality  of  the  jury, 
authority  of  the  justice  after  conviction  to  inflict  any  punishment  for  the 
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N.  H.  Munsill,  for  relator. 

P.  G.  Paddock,  Dist  Atty.,  and  M.  T.  Bcanlon,  for  defendau 

BEMAN,  J.     It  appears  by  the  return  of  the  defendant 
matter  that  he  holds  the  prisoner,  the  relator,  in  custody  bj 
of  a  "certificate  of  conviction,"  signed  and  certified  by  the  mag 
and  which  appears  to  be  in  due  form  of  law,  and  in  full  com 
with  section  724  of  the  Code  of  Criminal  Procedure.     It  ser 
dual  purpose  of  a  certificate  of  conviction  and  a  commitment 
relator  to  the  custody  of  the  defendant,  as  sheriff  of  the  coui 
keeper  of  the  common  jail.     The  return  shows,  in  addition, 
judgment  of  conviction  was  rendered  against  the  defendant,  ol 
said  certificate  is  a  copy."     This  return  is  traversed  by  the 
and  thus  two  questions  are  raised  for  the  consideration  of  thi 
It  will  not  be  necessary  to  discuss  the  question  of  the  sufQci' 
the  commitment.     The  judgment  being  assailed,  we  must  c 
whether  the  magistrate  had  jurisdiction  to  impose  the  sent 
imprisonment  on  the  relator. 

It  appears  that  a  jury  trial  was  demanded  by  the  relator,  a 
tiad  before  the  magistrate,  but  that  the  venire  issued  by  him 
purpose  of  procuring  a  jury  as  provided  by  law  was  deliver 
to  a  constable,  as  required  by  Code  Civ.  Proc.  §  2993,  but  to  a 
sheriff,  having  no  authority  to  execute  the  same  or  to  sumn 
jurors.  This  may  not  have  been  fatal,  although  the  action 
justice  was  irregular  in  delivering  the  venire  to  a  person  oth^ 
a.  constable;  and,  had  the  defendant  (relator)  deemed  it  pr 
submit  to  a  trial  by  jury  as  drawn  and  impaneled  by  the  justic 
cut  objection,  he  might  not  be  permitted  to  avail  himself  of  i 
regularity  in  this  proceeding;  but  inasmuch  as  he  did  object 
authority  of  the  justice  to  draw  and  impanel  the  jury,  to  hi 
diction,  and  to  all  of  the  proceedings  before  trial,  he  fully 
himself  in  a  position  to  ask  relief  under  this  writ.  It  clearly  i 
by  the  records  of  the  magistrate  that  the  relator  was  deprivet 
right  of  a  trial  by  a  legally  constituted  and  constitutional  ju 
any  conviction  under  such  circumstances  must  be  taken  as  t 
his  consent;  but,  in  the  face  of  his  specific  objections,  it  wa 
and  his  conviction  and  sentence  to  imprisonment  were  with 
thority  of  law. 

In  view  of  these  facts,  it  is  my  opinion  that  the  writ  sh< 
sustained,  and  the  relator  discharged  from  further  conflnei 
the  jail  of  the  county.     Ordered  accordingly. 
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PEOPLE  ex  rel.  SNYDER  v.  WHITNEY. 

(Franklin  County  Court     December,  1897.) 

SAh  Law — Void  Ckrtificate  of  Conviction. 

«rtlficate  of  conviction  of  a  justice  of  the  peace,  not  containing  a  state- 
of  the  magistrate,  showing  his  jurisdiction  to  try,  or  to  pass  judg- 
:  upon,  defendant  after  trial  and  conrictlon,  Is  void. 

-Ckrtificatb  of  Officer. 

certificate  of  conviction,  not  certified  either  by  the  magistrate  or  by 

ilerk  of  the  county,  as  provided  by  Code  Cr.  Proc.  S  725,  Is  void. 

fTMENT — Mittimus — Mandate. 

Jefectlve  certificate  of  conviction,  un.accompanied  by  a  commitment  or 

mus,  and  containing  no  mandate  to  the  sheriff  to  receive  and  confine 

irlsoner,  does  not  authorize  a  sheriff  to  detain  a  prisoner  In  the  com- 

jail. 

AS  Corpus— Retdrn  of  Officer. 

habeas  corpus  proceedings,  when  the  return  of  the  oflScer  asserts  a 
judgment  of  conviction,  he  is  required  to  establish  the  fact  of  such 
ment. 

ion  for  writ  of  habeas  corpus  bv  the  people,  ex  rel.  Daniel 
,  against  Edgar  A.  Whitney,  as  sheriff.    Writ  sustained. 

Burke,  for  relator. 
.  Paddock,  Dist.  Atty.,  for  defendant. 

AN,  J.  The  return  of  the  sheriff  to  the  writ  issued  in  this 
showing  that  the  defendant  is  held  by  him  by  virtue  of  "a 
snt  of  conviction,"  and  that  said  prisoner  "was  committed  to 
ae  by  virtue  of  the  annexed  certificate  of  conviction,"  brings 
considerations, — the  question  of  a  valid  legal  conviction,  as 
I  the  question  whether,  after  legal  conviction,  the  magistrate 
ide  a  proper  and  legal  commitment  of  the  defendant  to  the 
of  the  county  (he  being  the  keeper  of  the  common  jail).  It 
)t  appear  by  the  return  of  the  sheriff  to  the  writ  that  he  holds 
Fendant  by  any  other  mandate  or  authority  than  the  certifl- 
'  conviction  signed  by  the  magistrate  before  whom  the  de- 
t  was  tried  and  convicted.  That  document  is  the  only  war- 
ir  the  detention  of  the  prisoner.  A  certificate  of  conviction 
usually  the  authority  given  to  the  sheriff  to  receive  a  pris- 
ad  keep  him  confined  in  the  common  jail,  unless  such  docu- 
ontain  the  further  command  to  that  effect  and  purpose.  The 
ate  of  conviction  is  practically  the  record  of  the  court  show- 
i  trial  and  judgment.  A  commitment  may  be  embodied  in 
flcate  of  conviction,  provided  such  certificate  contains  suffi- 
uthority  to  the  sheriff  to  receive  and  detain  the  prisoner  in 
nity  to  the  judgment,  or  is  properly  certified  by  the  magis- 
efore  whom  the  trial  was  had,  or  by  the  clerk  of  the  county 
hom  such  certificate  should  be  filed  within  20  days  after  such 
ion  is  had.    Code  Cr.  Proc.  §  723. 

e  is  no  commitment  in  this  case.    The  authority  of  the  sheriff 
1  and  detain  the  prisoner  is  contained  only  in  the  certificate 
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of  conviction  attached  to  the  return,  and  such  certiflcate  is  defect- 
ive, in  that  it  does  not  contain  a  statement  of  the  magistrate  sho-w- 
ing  his  jurisdiction  to  try  or  to  pass  judgment  upon  the  defendant 
after  trial  and  conviction.  The  language  of  the  magistrate  is  in 
these  words: 

"The  above-named  Daniel  Snyder  having  been  brought  before  me,  W.  E. 
Hyde,  a  justice  of  the  peace,  of  the  town  of  Molra.  charged  with  the  crime  of 
assault  In  the  third  degree,  against  the  person  of  Henry  Delosb.  by  unlawfully, 
maliciously,  and  violently  striking  and  beating  the  said  Henry  Delosb." 

There  is  an  entire  absence  in  the  certificate  of  any  statement  show- 
ing the  time  when  such  assault  was  committed,  or  where  it  was 
committed,  and  from  anything  that  appears  in  the  certificate,  it 
might  have  been  committed  anywhere  outside  of  Franlclin  county, 
and  at  any  time.  We  think  such  omissions  render  the  commit- 
ment or  certificate  of  conviction  noneffective  and  void.  In  re  Brown, 
19  Misc.  Bep.  692,  44  N.  Y.  Supp.  1096.  Furthermore,  if  such  cer- 
tificate could  or  does  operate  as  a  commitment  of  the  defendant  to 
the  sheriff  of  the  county,  as  the  keeper  of  the  common  jail,  it  is  not 
in  matter  of  form  or  substance,  as  the  statute  provides.  It  is  not 
certified  eithor  by  the  magistrate  or  by  the  clerk  of  the  connty. 
Code  Or.  Proc.  §  725.  There  being  no  commitment  or  mittimns 
before  the  court  in  this  case,  and  the  certificate  of  conviction  form- 
ing part  of  the  sheriff's  return  containing  no  mandate  to  the  sheriff 
to  receive  and  confine  the  prisoner,  and  being  otherwise  faulty,  as 
herein  stated,  his  detention  in  the  common  jail  must  be  considered 
to  such  extent  as  without  known  authority  of  law,  and  thus  illegal. 

But  the  return  further  shows  that  the  defendant  is  held  by  virtue 
of  a  judgment  of  conviction.  It  is  a  settled  question  that  the  ofiScer 
detaining  a  prisoner  may  always  assert  a  legal  judgment  as  his  an- 
thority  for  the  detention,  but  the  invocation  of  a  judgment  in  sup- 
port of  his  position  is  not  sufficient.  He  should  be  required  to  es- 
tablish the  fact  of  such  judgment.  In  this  case  no  valid  judgment 
is  shown  by  the  defendant,  nor  is  it  impeached  by  the  relator,  al- 
though he  attacks  or  traverses  the  sheriff's  return  in  that  regard. 
It  is  plainly  to  be  seen,  however,  that  the  sheriff's  return  is,  as  a 
whole,  legally  traversable,  inasmuch  as  upon  the  face  of  the  so- 
called  "certificate  of  conviction  and  commitment,"  prima  facie,  it 
does  not  appear  that  the  court  had  acquired  jurisdiction  to  render 
judgment  against  or  pass  sentence  upon  the  prisoner. 

For  these  reasons  and  from  these  views,  the  writ  should  be  sdb- 
tained,  and  the  relator  discharged  from  further  imprisonment.  Or- 
dered accordingly. 
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FERRIS  et  al.  v.  FERRIS. 

treme  Court,  Special  Term,  Kings  County.     February  16,  1898.) 

-Validity. 

;ndant  and  tiis  mother  were  executors  of  his  father's  will,  by  which 
other  took  a  life  interest  In  the  estate.  Defendant  collected  the  in- 
for  her  as  long  as  she  lived.  The  amount  collected  yearly  was  ?4.800. 
ilch  he  only  paid  her  about  $1,800.  At  different  times  she  e-Kecuted 
releases  to  him  on  account  of  any  Indebtedness  by  him  growing  out 
h  relation,  one  of  which  was  given  when  defendant  was  slclc,  and  not  ex- 
i  to  recover.     Defendant  and  his  family  lived  with  his  mother  in  her 

and  were  on  affectionate  terms.  The  mother  was  very  old,  but  In- 
nt,  and  betrayed  no  mental  failing.     HcZrf!,  that  the  evidence  was  Insuf- 

to  show  that  the  releases  were  obtained  through  fraud  or  undue  in- 
f. 

I  by  William  Ferris  and  Mary  A.  Byrne,  administrators  of  the 
f  Mary  A.  Ferris,  deceased,  against  Eugene  Ferris,  Jr.,  indi- 
and  as  executor  of  the  will  of  Eugene  Ferris,  deceased,  for  an 
ng. 

an  action  by  the  administrators  of  Mary  A.  Ferris,  deceasj'd,  against 
^^ugene  Ferris,  Jr.,  for  an  accounting.  The  said  Mary  A.  Ferris  died 
In  January,  1897.  Her  husband,  Eugene  Ferris,  died  in  April,  1S87. 
[led  in  Brooltlyn.  Five  children,  two  of  them  sons  (the  defendant  being 
em),  survived  the  said  parents.  A  son  of  a  deceased  son  also  sur- 
m.  The  daughters  were  all  married.  One  lived  hi  Washington,  P. 
.  Atlantic  City,  N.  J.,  and  one  in  Brooklyn.  The  sons  were  both  mar- 
Ilved  In  Brooklyn.  The  defendant  was  31  years  old  when  the  father 
J  was  In  business  with  his  father  as  partner.  He  had  always  lived 
larents,  and  continued  to  do  so  after  his  marriage,  and  when  his  father 
ad  his  wife  and  children  and  his  mother  continued  as  one  family  in 
house,  which  was  owned  by  the  father.  The  defendant  has  eight 
The  father  also  owned  a  summer  residence,  a  bond  and  mortgage  for 
id  a  lot  and  building  In  New  York  City  worth  about  $100,000,  hi  the 
vhlch  he  and  the  defendant  carried  on  their  said  business.  The  value 
Id  other  real  estate  is  not  given.  By  his  will  the  father  left  all  of  hi.s 
his  widow  for  life.  To  the  defendant  he  left  the  said  business,  and 
f  the  said  store,  for  which  he  was  required  to  pay  a  rent  of  $2,400 
the  widow.  Upon  the  death  of  the  widow  the  entire  estate  was  given 
fendant,  except  a  legacy  of  $10,000  to  each  of  the  said  daughters,  of 
the  son  Wiiliam,  of  $5,000  to  the  said  grandson,  and  of  $1,000  to  a 
he  defendant  was  thus  given  more  than  half  of  the  estate.  The  wid- 
Jie  defendant  were  named  executors,  and  upon  her  death  the  sctlle- 
he  estate  was  intrusted  to  him.  The  collection  of  the  income  during  tli" 
e  was  not  intrusted  to  the  executors  by  the  will.  The  widow  in- 
ich  collection  and  the  management  of  the  estate  to  the  defendant.  He 
alKiut  $200  a  month  of  Income,  besides  the  rent  for  the  said  store  due 
1.  making  him  cliargeable  with  alwut  .«4,800  a  year  during  the  10 
the  life  estate.  Of  this  he  gave  the  widow  about  $1,800  a  year.  He 
pled  the  said  two  residences  with  her  without  paying  anything  there- 
executed  three  general  releases  to  him  on  account  of  any  ol9llgation 
edness  by  him  to  her  growing  out  of  such  relation,  viz.,  one  on  May 
me  on  October  7,  1893,  which  was  confirmed  on  December  7,  18!);?,  and 
muary  13,  1896,  and  they  are  pleaded  as  defenses.  They  are  in  terms 
stated,  and  love  and  affection.  The  defendant  was  very  low  in  slck- 
not  expected  to  recover,  when  the  second  was  executed,  and  it  re- 
:  fact  They  were  prepared  l>y  the  defendant's  attorney,  and  he  had 
ruted.  The  mother  was  on  affectionate  terms  with  the  defendant  and 
and  children,  and  the  household  was  happy  and  harmonious.  The 
iference  given  to  the  defendant  by  the  father's  will  caused  some 
towards  him  by  the  other  clilldren,  and  with  the  exception  of  the  one 
{.Y.S.— 38 
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daughter  that  lived  in  Brooklyn,  they  seldom  saw  thc'lr  mother.  They  all 
had  free  access  to  her.  She  was  affectionate  to  all  her  children,  and  madf 
regular  presents  of  money  to  her  daughters,  and  also  made  a  gift  causa  mor'K 
to  one  of  them  of  $500  when  HI  a  year  before  she  died.  She  was  8*5  years  .>i  I 
when  she  died.  She  was  of  a  somewhat  delicate  and  feeble  habit  of  body,  bui 
she  was  an  intelligeut  woman,  and  her  Intellect  was  not  impaired. 

Josiah  T.  Marean,  for  plaintiffs. 
Peter  Condon,  for  defendant. 

GAYJJOR,  J.  The  question  here  is  not  whether  the  mother  knew 
wliat  she  was  doing  when  she  signed  the  releases,  but  how  her  inten- 
tion to  do  so  was  produced.  If  not  produced  by  fraud  or  undue  influ- 
ence, the  releases  must  stand.  K  a  trustee  purchase  the  trust  prop- 
erty of  himself,  or  at  his  own  sale,  or  deal  with  himself  in  any  way 
in  respect  of  it,  the  transaction  is  voidable  at  the  election  of  the  ben- 
eficiary, without  regard  to  whether  it  is  for  an  adequate  consideration, 
or  advantageous  to  the  beneficiaiy.  Dodge  v.  Stevens,  94  X.  Y.  20!>. 
But  this  rule  does  not  apply  to  a  trustee  dealing  with  an  adult  ben- 
eflciarj'  concerning  the  trust  property.  If  a  trustee  so  deal  directly 
with  the  beneficiary,  the  transaction  is  not  voidable  at  the  election 
of  the  beneficiary,  but  only  by  a  court  of  equity  for  fraud  or  undue 
influence,  provided  it  be  found  unfair  to  the  beneficial  y.  (1  raves  v. 
Waterman,  63  X.  Y.  657;  Perry,  Trusts,  §  Wo.  And  in  such  a  suit, 
proof  of  the  bare  trust  relation  alone  makes  out  a  prima  facie  case 
for  the  plaintiff.  The  burden  is  thus  put  upon  the  trustee  to  show 
clearly  and  conclusively  that  the  transaction  was  fair,  and  the  free 
act  of  the  beneficiary,  in  order  to  have  it  upheld.  It  is  sometimes 
said  that  mere  proof  of  the  relation  of  parent  and  child  (or  the  reverse, 
as  in  the  pr(>8ent  case),  or  of  guardian  and  wai'd,  husband  and  wife, 
attorney  and  client,  physician  and  patient,  or  priest  and  penitent, 
without  any  additional  relation  of  trustee  and  beneficiary,  is  suffi- 
cient in  itself  to  make  out  a  prima  facie  case  of  fraud  or  undue  infln- 
ence,  and  put  the  dominant  party  to  his  proofs;  but  upon  close  exam- 
ination and  analysis,  this,  it  seems  to  me,  is  found  not  to  be  true,  but 
that  lack  or  inadequacy  of  consideration,  and  often  particular  facts 
of  the  relation,  pointing  to  fraud  or  undue  influence,  need  to  be  shown 
by  the  plaintiff  in  such  a  case.  In  re  Smith's  Will,  95  N.  Y.  522;  Car- 
penter v.  Soule,  88  N.  Y.  251;  Cowee  v.  Cornell,  75  N.  Y.  91;  Kisp. 
Eq.  pt.  2,  c.  2,  §  3.  I  think,  however,  that  the  present  case  comes 
under  the  rule  applicable  to  trustee  and'  beneficiary,  with  the  addi- 
tional relation  of  son  and  mother,  to  either  weaken  or  strengthen  the 
transactions  complained  of.  If  the  mother  were  alive,  and  the  plain- 
tiff here,  this  would  clearly  appear  to  be  so.  The  defendant  bore  a 
relation  of  trust  to  her  which  subjects  him  to  that  rule.  -  He  col- 
lected the  income  of  her  life  estate,  made  the  necessary  expenditures, 
and  was  accoimtable  to  her  for  the  balance.  This  was  an  agency 
which  put  him  in  a  position  of  trust  to  her.  Bare  proof  of  this  relation 
therefore  made  a  prima  facie  case  for  the  plaintiffs.  But  more  than 
that  was  proved.  The  special  facts  and  circumstances  of  the  rela- 
tion of  son  and  mother  were  shown,  and  I  think  they  were  sufficient 
to  rebut  not  only  the  presumption  created  by  the  prima  facie  case  es- 
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d  by  proof  of  the  bare  relation  of  trustee  and  beneficiary,  but 
!  effect  of  the  proof  of  lack  of  full  valuable  consideration  for 
(ases.  The  defendant  was  evidently  the  favorite  child.  This 
■need  by  his  business  partnership  with  his  father,  his  living 
rth  with  his  parents,  both  before  and  after  marriage,  and  the 
reference  given  to  him  by  his  father's  will.  And  it  is  evident 
>  mother's  affection  and  preference  for  him  and  his  grew  from 
ipy  home  life  with  him  and  his  wife,  and  their  eight  growing 
I,  during  the  ten  years  of  her  widowhood.  It  would  be  strange 
been  otherwise;  and  that  she  was  influenced  by  affection  or 
le  is  legitimate.  Marx  v.  McGlynn,.  88  N.  Y.  370.  On  the 
and,  no  cause  for  growing  affection  towards  her  other  children 
She  was  free  to  do  as  she  chose  with  her  life  income,  and 
s  gave  it  to  the  defendant  under  the  circumstances  is  not  ex- 
aary.  The  like  is  very  common  and  is  to  be  expected.  To  find 
[•  undue  influence  therefrom  would  seem  to  be  contrary  to  the 
e  truth.  Reasons  for  the  making  of  the  releases  being  so 
it,  it  would  not  do  to  find  fraud  or  imdue  influence  from  the 
ust  relation.  The  mother  was  very  old,  it  is  true,  but  all  the 
B  shows  that  she  was  intelligent,  free  to  come  and  go,  and  be- 
QO  mental  failing.  It  is  also  to  he  noted  that  the  defendant 
•y  low  from  sickness,  and  not  expected  to  recover,  when  the 
executed  the  second  release.  His  condition  goes  to  show 
did  not  induce  her  to  that  act  by  fraud  or  undue  influence, 
be  account  be  therefore  taken  only  from  the  date  of  the  last 


Dlv.  544.) 
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e  Court,  Appellate  Division,  Ey>nrth  Department    February  6,  1898.) 

)iNG — Bill  of  Parttculars. 

lere  defendant  would  be  left  in  iin>orance  of  the  charf;e  made  in  the 
ting,  the  court  will  require  that  the  complaint  be  made  more  definite 
:%rtain,  or  a  bill  of  particulars  furnished. 

allegation  that  when  defendant  purchased  of  .a  certain  company  a 
In  Invention,  and  letters  patent  which  might  be  issued  thereon,  it  had 
rledge  of  plaintiff's  contract  with  such  company  for  the  sale  and  pur- 
i  thereof,  is  sufiiciently  definite. 

-DiSCI-OSINO  EVIDENCR. 

a  motion  for  a  bill  of  particulars,  the  plaintiff  should  not  be  compelled 
sclose  the  evidence  by  which  he  will  substantiate  the  allegation  of  his 
>lalnt,  which  clearly  states  the  claim  be  malces  against  defendant. 

al  from  special  term. 

in  by  Arthur  S.  HamUton  against  the  American  Vote  Register- 
chine  Company  and  another.  Appeal  from  that  part  of  an 
hich  directs  the  plaintiff  to  furnish  a  bill  of  particulars  setting 
he  circumstances,  letters,  conversations,  or  other  methods  of 
ition,  by  which  it  is  claimed  that  the  defendant  the  United 
Voting  Machine  Company  had  knowledge  of  any  agreement 
y  the  defendant  the  American  Vote  Registering  Machine  Com- 
■ith  the  plaintiff,  as  alleged  in  paragraph  6  of  the  complaint,  to- 


Digittzed  by 


Google 


596  49  NBW  YORK  SUPPLEMENT  (Slip.  CL 

u>d  83  New  York  State  Reporter. 

gether  with  the  names  of  the  person  or  persona  communicating  such 
knowledge  or  information  to  the  defendant,  and  the  times  and  places 
when  and  where  such  knowledge  or  information  was  commnnicated  to 
the  defendant."    Reversed. 

Argued  before  HAKDIN.  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

David  Hays,  for  appellant. 

W.  A.  Southerland,  for  respondents. 

PEE  CURIAM.  It  is  the  province  of  the  complaint  to  inform  the 
defendant  of  the  specific  acts  constituting  the  alleged  wrong,  and  \o 
enable  the  defendant  to  know  what  the  plaintiff's  charge  against  him 
is.  And,  although  a  complaint  relates  to  acts  of  a  defendant  which 
must  be  presumed  to  have  been  within  his  knowledge,  yet,  if  the  spe- 
cific acts  constituting  the  wrong  complained  of  are  not  stated  by  the 
pleader,  then  further  particulars  are  necessary,  in  order  that  the  de- 
fendant may  be  definitely  advised  of  the  charge  made  against  him. 
Where  the  defendant  would  be  left  in  ignorance  of  the  specific  chnr^ii' 
made,  or  attempted  to  be  made,  in  the  pleading,  then  the  court  will  n-- 
quire,  by  order,  that  the  complaint  be  made  more  definite  and  certain, 
or  a  bill  of  particulare  furnislied  of  plaintiff's  charge,  in  order  tluit 
the  defendant  may  prepare  to  meet  it  on  the  trial.  This  is  a  familiar 
rule,  and  the  cases  cited  by  respondents'  counsel  are  only  declaratory 
of  this  rule,  and  do  not  extend  it.  In  the  case  at  bar,  we  think  the 
rule  of  pleading,  in  the  respect  alluded  to,  has  been  complied  with,  a^.l 
that  the  allegation  which  defendant  complains  of  meets  the  requin- 
luents  of  the  rule  of  pU'adiug  governing  such  cases.  The  allegation  is 
that  when  the  defendant  the  United  States  Voting  Machine  Compiny 
purchased  of  the  American  Vote  Registering  Machine  Company  the 
invention  relating  to  voting  machines,  and  the  letters  patent  which 
might  be  issued  thereon,  it  had  knowledge  of  the  plaintiff's  contmct 
with  the  American  Vote  Registering  Machine  Company  for  tlie  sale 
and  purchase  thereof.  There  is  no  indefiniteness  or  uncertainty  in 
the  charge  thus  made.  The  specific  proposition  is  fully  and  fairly 
stated,  and  the  defendant  is  notified  of  the  claim  of  plaintiff.  The 
latter  has  made  this  allegation  in  a  complaint  verified  by  him.  Thiri' 
is  no  authority  given  to  the  courts,  eitlier  by  statute  or  by  decisioius, 
to  compel  the  plaintiff  in  a  case  like  the  one  at  bar  to  set  forth  in  a  bill 
of  pjuticulai-s  the  sources  or  character  of  the  information  from  whi.^i 
he  derived  his  knowledge  of  the  fact  alleged  in  his  complaint.  Th ' 
language  employed  in  the  opinion  of  the  court  in  Newell  v.  Butler,  :>■> 
Hun,  104,  is  applicable  to  the  question  under  consideration: 

"The  result  of  the  numerous  reported  adjudications  relating  to  the  scope  and 
nature  of  a  bill  of  particulars  Is  that  Its  only  proper  otliee  is  to  plve  Information 
of  the  .spooifle  proposition  for  which  the  pleader  contends  in  resjioct  to  auy  uu- 
terlal  and  Issuable  fact  In  the  case,  but  not  to  disclose  the  evidence  relied  upon 
to  establish  any  such  proposition.  Where  the  original  pleading  itself  states  tbu 
propusitions  or  facts  relied  upon  so  specllicaily  and  particularly  as  that  to 
require  the  party  ploadius  to  give  further  infonuatiun  in  reference  thereto 
would  le  to  force  iiliu  to  (iisclcise  the  evidonce  which  he  expects  to  produce  to 
«upi>ort  them,  a  bill  of  particulars  is  uncalled  for." 
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!re,  the  plaintiff,  in  order  to  fulfill  the  requirements  of  tiiat 
jf  the  o^er  appealed  from,  would  necessarily  be  compelled  to 
the  evidence  by  which  he  must  substantiate  the  allegation 
>raidaint,  which  clearly  and  definitely  states  the  specific  propo- 
claim  which  he  makes  against  the  defendant.  This  he  should 
ompelled  to  do. 

ich  of  the  order  as  is  appealed  from  is  reversed,  with  f  10  costs 
jursements. 


Div.  34S.) 


JERRELLS  V.  PERKINS. 


Court,  Appellate  Division,  Fourth  Department     February  6,  1898.) 

UATION   BEFORE   TkIAI.. — NOTICB   OF  APPLICATION. 

Ice  need  not  be  given  defendant  of  the  application  to  the  court  for  an 
for  his  examination  before  trial  at  the  Instance  of  an  adverse  party, 
Code  Civ.  Proc.  8  870  et  seq..  which  provide  for  such  an  e.\amlna- 
f  a  party  to  an  action. 

e  Civ.  Proc.  i  870,  provides  that  the  deposition  of  a  party  to  an  action 
)e  taken  at  the  Instance  of  an  adverse  party  at  any  time  before  trial, 
in  372,  subda.  4,  7,  provide  that  the  party  applying  for  an  order  tor 
e.xamination  shall  present  an  afildavlt  showing  that  such  testimony 
terial  and  necessary  for  the  party  applying,  and  any  other  fact  sliow- 
aat  the  case  comes  within  the  statute.  In  an  action  to  foreclose  a 
rage  made  by  defendant,  plaintiff's  brother,  to  their  father,  and  paya- 
a  plaintiff,  which  defendant  claimed  had  been  satisfied,  plaintiff. 
iDg  for  an  order  for  the  examination  of  defendant,  presented  af- 
ts  showing  that  such  examination  was  necessiiry  to  enable  her  to 
re  an  amended  complaint,  so  as  to  state  her  cause  of  action  as  fully 
e  facts  would  warrant;  she  not  knowing  the  terms  and  details  of 
nnsactlon  between  her  father  and  brother.  Held,  that  plaintiff  was 
ed  to  an  order  for  defendant's  examination,  but  that  the  latter  could 
B  required  to  produce  papers,  necessary  to  hlg  examination,  respecting 
greements  between  himself  and  his  father. 

il  from  special  term,  Monroe  county. 

a  by  Sarah  E.  Jerrells  against  Asa  F.  Perkins.     From  an  or- 

le  special  term  vacating  an  order  of  the  county  judge  requiring 

nination  of  defendant  before  trial,  plaintiff  appeals.     Reversed 

lified. 

rder  made  by  the  county  judge  required  the  defendant,  Asa  F. 

,  to  appear  before  a  referee  upon  a  day  named,  "for  the  purpose 

:  examined  pursuant  to  the  provisions  of  article  1,  tit.  3,  c.  9, 

iv.  Proc.,  in  relation  to  the  examination  of  witnesses  before 

The  order  also  required  the  defendant,  Perkins,  to  "produce 

ig  with  him  at  that  time  such  papers  as  shall  be  necessary  to 

nination  as  to  any  and  all  agreements  made  between  him  and 

ler  and  mother  touching  his  father's  property  or  a  division 

and  more  particularly  a  certain  bond  and  mortgage  and  agrw- 

awn  on  or  about  the  6th  day  of  May,  1879."    Reversed,  and  or- 

30unty  judge  modified. 

?d  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 

LRD,  JJ. 

n  E.  Spencer,  for  appellant, 
miel  Foote,  for  responileut. 
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PEB  CURIAM,  Section  870  of  the  Code  of  Ovil  Procedi 
vides  that  a  deposition  of  a  party  to  an  action  may  be  taken  at  1 
instance  "or  at  the  instance  of  an  adverse  party  at  any  time  bel 
trial  as  prescribed  in  this  article."  Section  872  of  the  Code  i 
Procedure  provides  what  shall  be  shown  in  the  application  for  i 
order,  and  among  other  things,  in  subdivision  4  of  that  sectio 
made  incumbent  upon  a  party  making  the  application  to  give  tl 
and  residence  of  the  person  to  be  examined,  and  to  show  "t 
testimony  of  such  person  is  material  and  necessary  for  the  pari 
ing  such  application."  It  is  further  prescribed,  in  subdivision  1 
lion  872,  that  an  aflida>'it  may  show  "any  other  fact  necessary  1 
that  the  case  comes  within  one  of  the  two  last  sections."  ] 
and  her  assignors  are  children  of  Asa  Perkins,  and  the  responde 
F,  Perkins,  their  brother,  is  a  son  of  x\sa  Perkins;  and  the  coi 
alleges  that  he,  on  the  18th  of  August,  1883,  executed  his  be 
mortgage  to  the  father  for  the  purpose  of  allowing  to  the  ] 
and  her  assignors  the  sum  of  |3,350,  payable  two  years  after  th 
of  said  Asa  Perkins  and  his  wife,  Martha  Perkms,  which  be 
mortgage  were  executed  and  delivered  to  Asa  Perkins,  and  th 
;tllegations  in  a  complaint  for  a  foreclosure  of  a  mortgage  are  i 
The  respondent,  Asa  F.  Perkins,  interposed  an  answer  contain 
tain  denials,  and  alleging  payment,  and  that  the  said  mortg« 
satisfied  and  dischaiged  by  Asa  Perkins,  the  father,  on  the  11th  < 
1886.  The  examination  of  the  respondent  was  sought  by  th 
tiflf  for  the  purpose  of  ascertaining  facts  and  circumstances  upoi 
an  amended  complaint  might  be  prepared,  and  it  was  stated  in 
davits  used  by  the  appellant  "that  an  amended  complaint  is  ne 
in  order  that  plaintiff's  cause  of  action  may  be  stated  on  &i 
ground  as  the  facts  will  warrant."  The  afSdavits  seem  to  indi< 
fact  that  the  respondent  is  unwilling  to  disclose  the  information 
by  the  plaintiff,  with  a  view  of  amending  the  complaint.  The  i 
tion  for  the  examination  of  the  rei^ondent,  Asa  F.  Perkins,  a 
have  been  made  in  good  faith,  and  for  the  purpose  of  enabling  th 
tiff  to  amend  her  complaint  so  as  to  present  more  fully  the  cl 
herself  and  her  assignors  against  the  respondent.  It  was  not  n( 
that  a  notice  should  be  given  to  the  defendant  before  obtaining 
der  for  his  examination.  Dixon  v.  Dixon,  8  N.  Y.  St.  Rep.  81f 
Civ.  Proc.  §§  870-872;  Heishon  v.  Insurance  Co.,  77  N.  Y.  27i 
plaintiff  alleges,  in  an  affidavit  which  was  used,  that  she  kno 
"an  agreement  was  entered  into  by  Asa  F.  Perkins  with  Asa  ] 
whereby  he  agreed  to  pay  to  his  brothers  and  sisters,  as  allegec 
complaint  in  this  action,  the  sum  of  f3,350,  and  that  the  sourc< 
information  is  statements  made  to  her  by  her  father  and  by  the 
ant,  Asa  F.  Perkins,  to  that  effect,  but  that  deponent  does  not  ki 
form  and  details  or  terms  of  that  agreement."  It  seems  that  ft 
circumatauces  sufficient  were  shown  to  authorize  the  county  j 
make  an  order  for  the  examination  of  the  defendant  before  tiial. 
ever,  we  think  that  portion  of  the  order  which  required  the  de 
to  "produce  and  bring  with  him  papers  as  shall  be  necessary  to 
amination  as  to  any  and  all  agreements  made  between  him 
father  and  mother,  touching  his  father's  property  or  a  divisior  t 
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jroperly  inserted  in  the  order,  as  no  case  was  made  by  the  afQ- 
br  an  inspection  of  papers.  Wahed  El  Tazi  v.  Stein,  20  Civ. 
.  125,  13  N.  Y.  Supp.  96;  Hauseman  v.  Sterling,  61  Barb.  347. 
ik  the  order  of  the  special  term,  setting  aside  the  order  made  by 
ity  judge,  should  be  reversed,  and  the  order  made  by  the  county 
lould  be  modified  by  striking  therefrom  the  provision  requiring 
Inction  of  papers,  and  the  motion  to  set  aside  and  vacate  that 
of  the  order  remaining  after  such  modification  should  be  de- 
id  the  appellant,  upon  giving  five  days'  notice  to  the  respondent 
examination  before  the  referee,  should  be  allowed  to  execute  the 
i  thus  modified. 

•  appealed  from  reversed,  with  ?10  costs  and  disbursements,  and 
;r  of  the  county  judge  modified,  as  stated  in  the  opinion. 


PEOPLE  ex  rel.  PETERSON  v.  McFARLINH. 

PEOPLE  v.  PETERSON. 

e  Court,  Appellate  Division,  Fourth  Department     February  6,  189a) 

COBPCS— Decision. 

lere  the  evidence  before  a  justice  was  sufficient  to  require  bim  to  de- 
whether  there  was  probable  cause  that  defendant  committed  the  of- 
!,  and  he  so  finds,  an  order,  upon  habeas  corpus,  discharging  the  de- 
mt  from  custody,  was  held  erroneous. 

(al  from  special  term,  Erie  county. 

I  Peterson  was  charged  before  a  justice  with  an  offense,  and,  in 
of  bail,  committed  to  custody.  On  habeas  corpus  against 
A.  McFarline,  sheriff  of  Wyoming  county,  he  was  discharged, 
e  sheriff  appeals.  Reversed,  writ  dismissed,  and  relator  re- 
1  to  custody. 

ed  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
AED,  JJ. 

r  E.  Charles,  for  appellant, 
'n  &  Coleman,  for  respondent. 

iDIN,  P.  J.  Upon  reading  the  evidence,  there  seems  to  be 
at  in  the  depositions  and  the  evidence  taken  before  the  jus- 
call  upon  him  to  decide  whether  the  offense  had  been  com- 
by  the  defendant  or  not.  He  decided  that  there  was  prob- 
use  to  believe  that  there  had  been  a  violation  of  the  law  by 
'endant,  and  thereupon  required  him  to  give  bail;  and.  in 
thereof,  he  committed  him  to  the  custody  of  the  sheriff  of 
ng  county,  there  to  remain  until  discharged  by  law.  The 
ion  of  the  relator  that  the  evidence  failed  to  show  probable 
hat  the  defendant  was  guilty  of  the  crime  cannot  be  support- 
le  police  justice,  by  virtue  of  section  1,  c.  335,  tit.  8,  Laws 
,'as  clothed  with  jurisdiction  to  hear  a  case  such  as  is  made 
depositions  and  evidence  produced  before  him.  The  special 
rroneonsly  discharged  the  relator  from  the  custody  of  the 
of  Wyoming  county  upon  a  writ  of  habeas  corpus.    The  or- 
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der  granting  the  discharge  should  be  reversed,  and  the  writ 
beas  corpus  dismiaeed,  and  the  relator  remanded  to  the  ens 
the  sheriff  of  Wyoming  county. 

Order  discharging  the  relator  reversed,  and  the  writ  of 
corpus  dismissed,  and  the  relator  remanded  to  the  custody 
sheriff  of  Wyoming  county.    All  concur. 


(82  Misc.  Rep.  32.) 

In  re  NINETY-FOURTH  STREET. 

(Supreme  Court,  Special  Teraa,  New  York  County.    December,  iS 

1.  Dbdication— What  Cokstitutes. 

In  a  proceeding  to  condemn  land  for  a  street.  It  was  shown  that 
was  laid  out  as  a  street  on  the  commissioners'  map  of  1807,  and 
tended  In  1859  by  the  common  council  to  the  exterior  street  on 
adopted  by  them;  that  the  owner  of  land  including  the  street  c 
In  1861  to  two  grantees  a  parcel  thereof  touching  the  north  bordei 
street,  by  a  deed  granting  "all  the  right,  title,  and  Interest  of  tl 
of  the  first  part  in  and  to  the  adjoining  streets,  to  the  center  there 
1876  partition  was  had  between  the  grantees;  one  taking  a  parce 
north  side  of  the  street  in  question,  the  description  of  which  carr 
the  side  of  the  street.  In  1886  other  land,  touching  the  south  sid 
street  In  question,  was  conveyed  by  deed  granting  all  the  grantoi 
title,  and  Interest  to  the  southerly  half  of  said  street.  Held,  that  tl 
not  a  dedication  of  the  street  In  question  to  the  public  use. 

8.  Deed— CONSTRUCTios. 

Where  the  owner  of  land  on  both  sides  of  a  street,  which  has  i 
dedicated  to  public  use,  conveys  the  land  in  parcels  up  to  the  lis 
street,  and  his  "right,  title,  and  Interest"  in  the  street,  to  the  center 
the  street  becomes  the  property  of  the  grantees  In  severalty,  ch 
with  a  private  easement  in  favor  of  the  grantees,  and  subsequent 
of  other  parcels  conveyed  In  like  manner,  so  that  the  land  in  the  s 
comes  Impressed  with  the  ordinary  characteristics  of  a  public  stree 
tween  the  owners  of  land  abutting  thereon. 

t.  Condemnation  ov  Land  pok  Street — Damages. 

Where  a  street  not  dedicated  to  public  use  is  owned  by  the  abuttl 
erty  owners  subject  to  a  private  easement  which  gives  it  the  chara< 
public  street  as  between  them,  the  measure  of  damages  for  taking  t 
for  public  use  Is  the  value  of  the  land  subject  to  the  private  easem 

4  £A8R.vrENT — Adverse  Possession. 

A  piece  of  land  not  dedicated  to  public  use  was  laid  out  as  a  stret 
commissioners'  map  in  1807,  and  was  extended  by  the  common  co' 
a  map  adopted  in  1859,  to  the  exterior  street.  Deeds  to  the  8tr< 
executed  by  the  owner  thereof  In  1861  and  1886,  creating  a  private  e 
for  street  purposes  as  between  the  abutting  property  owners,  by  w 
street  had  been  continnously  used.  Held,  that  the  easement  had  i 
lost  by  adverse  possession. 

In  the  matter  of  the  opening  of  Ninety-Fourth  street,  of  1 
of  New  York.  Motion  to  confirm  the  reuort  of  the  commissio 
the  proceedings  to  condemn  land  for  street  purposes.     Denied. 

Truman  H.  Baldwin,  for  Hancke  Hencken. 
Francis  M.  Scott,  (Dorp.  Counsel  (John  P.  Dunn,  of  counsel), 
of  New  York. 
John  C.  Shaw,  for  property  owners  assessed. 
William  C.  De  Witt,  for  Henry  W.  Sage, 
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KMAN,  J.  The  commissioners  have  awarded  to  the  owners 
ee  of  the  land  included  within  the  lines  of  Ninety-Fourth  street, 
1  First  avenue  and  high-water  mark,  the  full  value  of  the  prop- 
Objections  have  been  filed  to  the  report  by  the  city,  and  other 
affected  by  the  assessment  which  has  been  laid  to  meet  the 
;  and  the  questions  thus  raised  have  been  discussed  on  this 
which  is  made  to  confirm  the  report. 

claimed  by  the  objectors  that  only  nominal  awards  should  have 
ide,  on  the  ground  that  there  has  been  au  actual  dedication  of 
1  lying  in  the  street  to  public  use,  or,  if  that  be  not  so,  that  the 
8  been  subjected  to  the  charge  of  private  easements  in  favor  of 
persons  owning  property  abutting  on  the  street  west,  as  well 
of  First  avenue,  which  are  co-extensive  with  the  ordinary  uses 
iblic  street.  As  the  adoption  by  the  city  of  Ninety-Fourth 
from  First  avenue  to  the  extei-ior  bulkhead  line,  as  a  street, 
t  was  proposed  to  open  at  some  future  period,  is  called  in  ques- 
is  suiiicient  to  say  that  the  proofs  clearly  show  that  it  was  •  «> 

vn  on  the  commissioners'  map  authorized  by  the  act  of  1807,  ' 

ig  to  the  shore  line  of  the  river,  and  was  subsequently  pro- 

0  the  exterior  street  adopted  by  the  conimoii  coniieil  in  1859, 
ars  from  a  map  known  as  the  "Southard  Map,"  which  was  ap- 
by  that  body.  It  appears  that  prior  to  the  conveyance  next 
[  to  one  Edward  Roberts  owned  a  large  parcel  or  tract  of  land, 
ncluded  the  premises  in  question,  and  other  property  adjacent 

In  1861  he  conveyed  to  Henry  W.  Sage  and  William  G. 
the  following  parcels,  namely:  The  block  bounded  by  First 
lond  avenues,  Ninety-Fourth  and  Ninety  Fifth  streets,  and  an- 
iece  bounded  by  First  avenue  on  the  west,  Ninety-Fourth  street 
south,  and  the  Harlem  river  on  the  north  and  east.  The  deed, 
terms,  conveyed  "all  the  right,  title,  and  interest  of  the  parties 
irst  part  in  and  to  the  adjoining  streets,  to  the  center  thereof." 
e  to  the  northerly  half  of  Ninety-Fourth  street  thus  vested  in 
id  Grant,  while  the  title  to  the  southerly  half  continued  in  Rob- 
gether  with  the  adjacent  land  to  the  south  of  which  he  was 
jer.  In  1876  an  action  for  the  partition  of  the  property  so  con- 
ras  brought  by  Sage,  which  resulted  in  a  judgment  under  which 
al  partition  was  made,  and  pursuant  thereto  quitclaim  deeds 
[changed  between  the  parties  in  conformity  with  the  division 
?.  In  the  division  a  parcel  on  the  north  side  of  Ninety-Fourth 
attending  from  First  avenue  east  to  the  river,  was  allotted  and 
id  to  Sage.  The  land  lying  in  Ninety-Fourth  street,  however, 
t  the  subject  of  allotment  or  conveyance;  the  description  of 
perty  partitioned  in  each  case  carrying  the  bounds  to  the  sides 
streets  and  avenues,  which  are  explicitly  named;  no  mention 
aade  of  the  interests  which  both  parties  doubtless  enjoyed  in- 

1  in  the  land  within  the  street,  to  the  center  thereof.  In  1886 
I  conveyed  the  land  owned  by  him  on  the  south  side  of  Ninety- 
street  to  one  Willenbrock,  bounding  it  by  the  side  of  said  street, 
ntiug  also,  in  terms,  all  his  right,  title,  and  interest  to  the  south- 
If  of  said  street;  and  immediately  thereafter  Willenbrock  con- 
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-veyed  an  undivided  half  of  the  property  thos  acquired  to  one  Hancke 
Hencken. 

It  is  claimed  that  the  parties  thus  owning  the  fee  of  Ninety-Fourth 
street  have  dealt  with  it  in  such  a  way  as  to  worlc  a  dedication  of  tilie 
same  to  the  public  use,  and  the  cases  of  In  re  Thirty-Ninth  Street,  1 
Hill,  191,  Wyman  v.  Mayor,  etc.,  11  Wend.  486,  and  In  re  Lewis  Street, 
2  Wend.  472,  are  relied  upon  to  sustain  this  contention.  It  is  true 
that  these  cases  apparently  hold  that  where  a  property  owner  sells  a 
lot  of  land,  bounding  it  upon  a  street  which  was  laid  out  on  the  map 
of  1807,  a  dedication  of  the  land  lying  in  the  street  to  the  public  use 
for  street  purposes  results,  which  leaves  in  the  owner  the  barren  fee, 
entitling  him  to  only  nominal  compensation  when  the  street  is  legally 
opened.  But  the  courts  have  since  discredited  these  cases  to  an 
extent  which  very  seriously  impairs  their  authority.  The  whole  sub- 
ject is  elaborately  discussed  by  Mr,  Justice  Ingraham  in  Re  One  Hun- 
dred and  Sixteenth  Street,  1  App.  Div.  436,  37  N.  Y.  Supp.  508,  where, 
in  giving  the  opinion  of  the  court,  he  says  (page  445,  1  App,  Div.,  and 
page  513,  37  N.  Y,  Supp,): 

"We  have  now  three  late  decisions  of  the  court  of  appeals,  which,  taken  to- 
gether, we  think  establish  certain  rules  that  should  be  applied  to  cases  of  this 
kind.  Thus,  we  may  say  that  a  grant  of  land  bounded  upon  a  street  of  which 
the  fee  Is  in  the  grantor,  whether  by  the  terms  of  the  grant  the  fee  of  the 
■treet  would  be  Included  or  not,  does  not  of  Itself  amount  to  a  public  dedication 
•of  the  street;  that  the  owner  of  property  abutting  on  a  street,  who  owns  the 
fee  of  the  street  subject  to  an  easement  granted  to  private  individuals.  Is  en- 
titled to  substantial  damages  when  the  fee  Is  taken  by  a  municipality  for  a 
-public  street;  that,  where  there  exists  a  private  easement  to  use  the  street, 
tbe  owner  of  the  fee  of  the  street  subject  to  such  easement  is  entitled  to  nominal 
damages  only,  where  the  fee  is  not  taken,  but  only  an  easement  for  the  public, 
.as  no  greater  right  was  taken  by  the  public  than  he  had  before  granted  to  his 
Srantees,  and  where  the  owner  of  property  on  both  sides  of  a  street  or  highway 
has  conveyed  all  of  his  property  bounded  on  the  street,  to  grantees  who  hare 
thereby  acquired  an  easement  In  the  street  for  use  as  a  street,  he  is  entitled  to 
the  value  of  the  property  taken,  subject  to  the  private  easement  which  already 
Incumbers  the  propertr,  which  value  la  merely  nominal.  See  City  of  Buffalo 
w.  Pratt,  131  N,  Y.  299,  30  N.  B.  233;  VlUage  of  Olean  v,  Steyner,  135  N.  T. 
846,  32  N.  E.  9;  and  In  re  Adams,  141  N.  Y.  300,  36  N.  B.  318," 

I  am  of  the  opinion  that,  upon  the  facts  of  this  case  disclosed  hy 
ifae  record,  there  has  not  been  a  dedication  of  the  land  in  question  to 
the  public  use.  Whether  there  has  been  a  dedication  or  not  is  a  ques- 
tion of  intention,  and  the  evidence  of  such  an  intention  must  be  clear 
and  unequivocal  to  support  such  a  conclusion.  The  claim  rests  sub- 
stantially upon  the  reference  to  the  street  contained  in  the  deeds  con- 
veying the  adjacent  lands,  but,  as  we  have  seen,  this  is  not  now  con- 
ffidered  sufScient.  In  re  One  Hundred  and  Sixteenth  Street,  supra; 
Jbi  re  Department  of  Public  Works,  48  Hun,  488,  1  N.  Y,  Supp,  237. 
Bnt  the  land  in  question  is  affected  by  certain  private  easements  in 
favor  of  the  abutting  property  owners,  which  spring  out  of  the  relaticm 
established  by  the  acts  of  the  parties  in  dealing  with  the  abutting 
property.  In  re  Eleventh  Avenue,  81  N.  Y,  436.  In  that  case  the 
eourt  says  (page  447): 

"But  the  authorities  cited  fully  establish  that,  without  making  such  a  dedica- 
tion to  tbe  public,  a  grantor  may,  by  selling  lots,  and  describing  them  as 
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t  on  a  street  running  through  his  own  land,  create  an  easement  In  the 
led  a  street,  In  favor  of  his  own  grantees,  and  that,  although  the  fee  of 
id  remains  in  him,  it  Is  Incumbered  by  that  easement." 

easement  in  such  a  case  is  one  wliich  extends  over  the  entire 
of  the  street,  and  may  be  defined  as  a  perpetual  right  to  the 
d  unincumbered  use  of  the  so-called  street  for  light,  air,  and 

Where  the  grantor  is  the  owner  on  both  sides  of  the  street, 
nt  of  this  easement  in  favor  of  the  gi-antee  of  one  or  more  par- 
not  exclusive;  but  the  land  lying  within  the  lines  of  the  street 
■s  chargeable  with  a  similar  easement  in  favor  of  his  subsequent 
■a  of  other  parcels  conveyed  in  like  manner,  even  though  in  the 
a  deeds  the  grantor  has  conveyed  his  right,  title,  and  interest  in 
acent  street,  to  the  center  line  of  the  same.  The  land  within 
3et  lines  so  granted  is  to  be  deemed  as  conveyed  subject  to  the 
r  which  the  so-called  street  or  road  exists,  and  therefore  sub- 
the  right  of  the  grantor  and  his  subsequent  grantees  owning 
liring  the  remaining  abutting  parcels  to  use  the  same  for  such 
?s.  In  other  words,  as  between  the  grantor  and  his  grantee, 
;h  not  with  respect  to  the  public,  the  land  lying  within  such 
becomes  impressed  with  all  the  ordinary  characteristics  of  a 

Bissell  v.  Railroad  Co.,  2.?  N.  Y.  61.  When,  therefore,  Rob- 
aveyed  to  Grant  and  Sage  the  land  east  of  First  avenue,  on  the 
side  of  Ninety-Fourth  street,  in  the  manner  above  stated,  to- 
with  his  right,  title,  and  interest  in  the  adjoining  street,  to 
iter  thereof,  they  acquired  an  easement  of  the  nature  above 
ed  in  all  the  land  lying  within  the  limits  of  Ninety-Fourth 
east  of  First  avenue;  and  the  land  conveyed  to  them  within. 
set  lines  became  also  impressed  with  a  similar  use  in  favor  of 
3,  who  continued  to  own  the  property  on  the  south  side  of  the 
and  the  remaining  land  within  the  street  lines.  Such,  also,  I 
was  the  manifest  intention  of  the  parties,  as  disclosed  by  the 
in  of  the  property,  and- their  manner  of  dealing  with  it.  When 
8  subsequently  conveyed  his  remaining  property  east  of  First 
to  Willenbrock,  the  latter  succeeded  to  his  grantor's  rights 
street,  and  also  became  subject  to  the  burden  of  the  easements 
in  favor  of  Grant  and  Sage ;  so  that  the  situation  now  is  that 
vho  seems  to  have  acquired  the  Grant  interest,  is  the  owner 
north  half  of  the  street  in  severalty,  impressed  with  the  ease- 
>f  Willenbrock  and  his  co-tenant  Hencken,  while  the  latter 
owners  of  the  south  half  of  the  street,  subject  to  a  similar  ease- 
n  favor  of  Sage.  They  are  therefore  entitled  to  substantial 
58  for  the  taking  of  the  fee,  but  only  such  as  may  be  measured 
value  of  the  fee  subject  to  the  private  easements  referred  to. 
)ne  Hundred  and  Seventy-Third  Street,  78  Hun,  487,  29  N.  Y. 
J0.5.  In  the  case  cited  the  court  savs  (page  491,  78  Hun,  and 
)8,  29  N.  Y.  Supp.): 

e  case  of  City  of  Buffalo  v.  Pratt,  181  N.  Y.  293.  30  N.  E.  233,  it  was  dis- 
leld  that,  where  the  ownership  of  the  fee  o<  land  In  tho  street  is  taken 
e  adjoining  owner  by  legislative  authority,  the  owner  is  entitled,  not 
to  nominal  damages,  but  to  such  substantial  damages  as  may  lie  ascer- 
ly  measuring  the  effect  upon  the  value  of  his  remaining  property  of  the 
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loss  of  the  fee  of  the  street.  And  this  rule  was  based  upon  the  fact  that  lUi' 
ownership  of  the  fee  of  the  land  in  the  street  by  an  adjoining  owner'  vests  in 
him  certain  rights,  of  which  he  is  deprived  by  the  taking  of  the  fee  of  the  land, 
even  for  street  uses.    This  principle  seems  to  cover  the  case  at  bar." 

It  also  covers  the  case  under  consideration.  In  determining  sach 
damages  it  must  therefore  be  considered  that  the  land  taken  is  in- 
cumbered with  an  easement  which  prevents  exclusive  occupation,  and 
forbids  any  surface  construction  or  other  use  inconsistent  with  the 
uses  of  a  right  of  way.  The  case  at  bar  is  not  to  be  confounded  with 
cases  where  the  public  authorities  are  seeking  to  condemn  a  public 
easement  only.  Here,  as  in  other  cases  in  Xew  York  City,  the  fee 
is  sought  to  be  taken.  The  distinction  is  pointed  out  by  Judge  Finch 
in  Village  of  Olean  v.  Stevner,  135  N.  Y.  341,  32  N,  E.  9,  where  he 
says  (page  347,  135  N.  Y.,  and  page  10,  32  N.  E.): 

"In  the  case  of  city  streets,  where,  under  the  statute,  the  fee  is  taken,  we  hare 
recently  held  that  substantial  damages  should  be  awarded.  City  of  BnfTalo 
T.  Pratt,  131  N.  Y.  297,  30  N.  E.  233.  But  here  the  fee  is  not  taken,  but  an 
easement  for  a  highway  only,  which  Is  merely  the  equivalent  of  the  private 
easement  displaced.  The  change  alters  the  control,  but  does  not  increase  the 
burden." 

It  is  claimed  that  under  the  authority  of  In  re  Adams,  141  -J^.  Y.  297, 
36  N.  £.  318,  the  owners  here  are  entitled  to  only  a  nominal  award, 
but  an  examination  of  the  opinion  in  that  case  shows  that  the  court 
apparently  proceeded  on  the  assumption  that  the  proceeding  in  hand 
involved  a  mere  exchange  of  a  public  for  a  private  easouent,  and 
not  the  transfer  of  the  fee ;  and  the  case  of  Village  of  Olean  v.  Steyner, 
supra,  is  quoted  in  support  of  the  reasoning  of  the  court.  It  can 
therefore  hardly  be  taken  as  overruling  the  authority  of  City  of  Buf- 
falo T.  Pratt,  supra,  which  Judge  Finch  carefully  distinguishes  from 
the  one  then  under  consideration.  Furthermore,  it  has  been  held  in 
this  department  that  the  facts  of  the  case  in  Be  Adams  were  of  such 
a  character  as  to  render  it  inapplicable  to  cases  similar  to  the  one  un- 
der consideration  here.  In  re  One  Hundred  and  Seventy-Third  Street, 
78  Hun,  487,  29  N.  Y.  Supp.  205. 

The  record  in  the  case  at  bar  e^ows  that  the  commissioners  treated 
the  easements  which  affected  the  land  lying  within  Kinety-Fourth 
street  as  practically  nonexistent,  and  awarded  the  full  value  of  thv 
fee,  as  if  it  were  not  so  incumbered.  In  so  doing,  they  adopted  an 
erroneous  principle,  which  requires  the  court  to  refuse  lie  motion  to 
confirm,  and  to  return  the  report  to  them  for  reconsideration.  While 
holding  that  the  owners  are  entitled  to  more  than  a  mere  nominal 
award,  I  also  hold  that  the  measure  of  damage  must  be  the  value  of 
the  property  taken,  subject  to  the  private  easement  referred  to,  or. 
as  is  said  by  Mr.  Justice  Van  Brunt  in  He  One  Hundred  and  Seventj-- 
Third  Street,  supra,  "such  damages  as  may  be  ascertained  by  meas- 
uring the  effect  upon  the  value  of  his  [the  owner's]  remaining  prop- 
erty of  the  loss  of  the  fee  of  the  street" 

The  claim  that  the  easements  in  question  have  been  lost  by  ad- 
verse posse.ssion  is  unsupported  bv  the  facts  and  the  law  of  the  case. 
In  re  Public  Parks,  53  Hun,  556,  6  N.  Y.  Supp.  779. 

In  concluding,  I  may  also  say  that  in  my  opinion,  owing  to  the  man- 


Digitized  by 


Google 


[.)  I'KOPLE    V.    HAMILTON.  005 


r 


which  the  property  owned  by  Sage  and  Grant  was  acquired,  * 
nd  partitioned  by  them,  similar  easements  over  Ninety-Fourth 

east  of  First  avenue,  have  attached,  in  favor  of  their  grantees,  f     '.'-  ^. 

ions  of  the  lands  acquired  by  them  from  Roberts  between  First  »^  i^'  ^^* 

cond  avenues.  .-',  >.    •  •• 

motion  to  confirm  is  denied,  and  the  report  remitted  to  the  com-  i  -  •    r.' 

lers  for  their  further  action  in  conformity  with  the  views  here  ^,   "  'J  -- 

led.     Ordered  accordingly.  ^,j  .  »   .• 


f. 


'■•■''     JT 


,  Div.  42S.) 

PEOPLE  ex  rel.  BAGLEY  v.  HAMILTON.  Treasurer. 

le  Court,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

•o  LiqiiOR  LirEssE— Prohibited  District. 

ider  Laws  IS'J",  c.  312,  §  24,  sulid.  2  (Liquor  Tax  Law),  traffic  In  liquors 
)t  allowed  within  2tXI  feet  of  a  church,  except  where  such  business  was 
'ully  caiTied  on  before  March  23,  1890.  One  within  the  proviso  of  this 
abandoned  his  business  two  months  in  1897,  and  thereafter  leased  his 
lises  to  a  liquor  dealer,  and  applied  for  a  license,  which  was  refused. 
,  that  since  It  was  the  intention  of  the  lawmaiters  to  confine  the  tratiic 
quor,  and  at  the  same  time  to  protect  vested  rights,  the  abandonment 
£ed  a  forfeiture  of  the  privilege  conferred,  under  the  proviso  of  the 
ite. 

?al  from  special  term,  Monroe  county. 

iorari  by  the  people  on  the  relation  of  James  W.  Bagley,  against 

5.  Hamilton,  as  treasurer  of  Monroe  county,  under  Laws  1897 

■  Tax  Law),  c.  312,  §  28,  to  review  defendant's  action  in  refus-  '.  ■  v  ^ 
grant  a  liquor. tax  certificate  to  relator.     From  an  order  direct                          ,"  -.  " 

■  issuance  of  the  certificate,  defendant  appeals.  Reversed,  and  .  - "  "  " ./. 
smissed.  1  •  '■  V, 
facts  of  the  case,  concerning  which  there  is  no  dispute,  are  as  "  ;, 

;,  viz.:  ^^  ■    . 

e  23d  day  of  March,  1896,  traffic  in  liquors  was  actually  and  lawfully  *'.     -*■'._ 

on  by  the  occupants  of  the  premises  in  question,  which  are  situate  on  (  ■^. 

tlieast  corner  of  Reynolds  street  and  Bronson  avenue,  in  the  city  of     . 
er,  and  within  200  feet  of  a  building  occupied  exclusively  as  a  church.  ! 

ifflc  was  contintied  down  to  and  including  July  1,  ]8i»7.  when  It  ceased.  •■"      •"      .      , 

premises  have  not  since  been  lawfully  used  for  that  purpose.     On  the  "      .    " ; 

r  of  August,  1897,  the  relator  leased  the  premises  in  question,  intending  ,.        -•     "     , 

ly  and  use  them  for  the  same  purpose  for  which  they  had  been  occupied  '   .'  • 

d  by  the  prior  occupant,  and  to  that  end  applied  to  the  treasurer  of  .       '•' 

county  for  a  tax  certificate  on  the  1st  day  of  September.  1S97.     His 

Ion  was  in  due  form,  and  jiccoiiipaiiU'd  by  the  required   bond,  but  it  ,  .    *  ' 

used  ujion  the  ground  that  the  prtniiscs  for  which  a  tax  certificate  was  •        ,      _    •■ 

vera  within  200  feet  of  a  building  used  exclusively  as  a  church.  ••     .    _ 

led  before  HARDEST,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 

ARD,  JJ.  ".         *- 

,  Bostwick  and  N.  N.  Stranahan,  for  appellant.  "  ' 

fVile,  for  respondent. 

lMS,  J.     It  is  obvious  from  a  mere  reading  of  the  foregoing  '  "  ' . ,  " 

unt  of  facts  that  the  sole  question  to  be  considered  upon  this 

is  the  construction  which  shall  be  given  to  certain  provisions  "  *         .' 
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of  sabdivision  2  of  section  24  of  the  liqnor  tax  law.  This  section,  so 
far  as  its  language  is  of  any  importance  in  tliis  connection,  reads  as 
follows: 

"Secdon  24.  Traffic  In  liquors  shall  not  be  permitted:  •  •  •  (2)  •  •  • 
within  two  hundred  feet  of  a  building  occupied  exclusively  as  a  church  or 
schoolhouse;  •  •  *  provided  however  that  this  prohibition  shall  not  apply 
to  a  place  which  on  the  twenty-third  day  of  March,  eighteen  hundred  and  nine- 
ty-six, was  lawfully  occupied  for  a  hotel,  nor  to  a  place  in  which  such  traffic 
In  liquors  was  actually  lawfully  carried  on  at  that  date.    •    •    •" 

While  it  is  conceded  that  the  relator's  place  of  business  is  within 
200  feet  of  a  building  occupied  exclusively  as  a  church,  it  is  never- 
theless contended  that  he  brings  himself  within  the  exception  to  the 
section  just  quoted  by  reason  of  the  fact  that  the  business  of  trafiSck- 
ing  in  liquors  was  lawfully  carried  on  upon  the  same  premises  at 
the  time  tiie  liquor  tax  law  went  into  operation ;  and,  the  fact  stated 
being  true,  such  contention  must  prevail,  unless  the  privilege  granted 
by  the  exemption  clause  was  lost  in  consequence  of  the  abandonment 
of  the  business  at  this  particular  place  for  the  period  of  two  months 
subsequent  to  the  time  specified  in  the  statute.  This  statute  was 
doubtless  enacted  under  the  police  power  of  the  state,  and,  while  its 
language  should  receive  a  just  and  reasonable  construction,  the  ob- 
ject and  intent  of  its  enactment  should  not  be  lost  sight  of.  The 
main  object  which  the  legislature  had  in  view  was,  of  course,  to  con- 
fine the  trafiBc  in  liquors  within  certain  limits,  and  to  surround  it 
with  well-defined  restrictions.  One  of  these  restrictions  is  that  the 
church  or  the  school  shall  not  be  brought  into  too  close  proximity 
to  the  saloon ;  hence  the  limitation  of  200  feet.  But,  while  endeavor- 
ing to  protect  the  church  and  school  from  the  demoralizing  influence 
of  the  saloon,  the  legislature  was  at  the  same  time  careful  to  recognize 
the  fact  that  dealers  in  liquor  might  have  certain  vested  rights,  which 
ought  not  to  be  interfered  with,  and  therefore  it  enacted  that  where, 
at  the  time  the  law  went  into  effect,  a  party  was  lawfully  engaged  in 
the  sale  of  liquors  at  any  particular  place,  such  trafiQc  might  be  con- 
tinued at  that  place,  although  it  was  within  the  prohibitory  terms  of 
the  statute.  This  exception  was  manifestly  designed  to  protect  par- 
ties who,  under  the  sanction  of  former  statutes,  had  incurred  the 
trouble  and  expense  of  buying,  renting,  or  fitting  up  places  in  which 
to  conduct  the  saloon  business.  A  provision  similar  to  the  one  which 
we  are  now  considering  was  contained  in  the  act  of  1892,  as  amended 
by  chapter  480  of  the  Laws  of  1893.  It  is  claimed,  however,  that 
under  that  act  the  privilege  was  personal  in  its  character,  while  under 
the  present  law  it  is  one  which  is  impressed  upon  the  place,  and  not 
the  individual.  This  distinction  seems  to  us  somewhat  forced,  but, 
whatever  merit  there  is  in  it,  it  must  be  admitted  that  the  concession, 
whether  it  be  to  the  person  or  to  the  place,  is  one  which  is  clearly  an 
exception  to  the  general  policy  of  the  law,  and  consequently  it  is  one 
which  should  receive  a  strict  interpretation.  In  a  recent  case  it  was 
said  to  be  "a  familiar  canon  of  construction  that  a  thing  which  is 
within  the  intention  of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter;  and  a  thing  which  is  within 
the  letter  of  the  statute  is  not  within  the  statute  unless  it  be  within 
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Mention  of  the  makers."  Kiggs  v.  Palmer,  115  N.  Y.  506-509> 
E.  188.  And  we  have  the  very  best  authority  for  declaring 
rhen  the  intention  of  the  lawmakers  is  once  ascertained,  it  be- 
the  duty  of  judges  to  give  such  a  construction  as  shall  repress 
jchief  and  advance  the  remedy  aimed  at.  1  Kent,  C!omm.  465. 
lying,  then,  the  rule  thus  stated  to  the  present  case,  and  it  be- 
our  obvious  duty  to  so  construe  the  exceptional  provision  un- 
usideration  as  tliat  it  will  conform,  if  possible,  to  the  general 
and  policy  of  the  statute  as  a  whole.  We  have  stated  wliat 
)licy  is,  and  we  think  it  only  remains  to  show  how  easily  it  may 
'arted  in  order  to  demonstrate  the  fallacy  of  the  relator's  con- 
i;  for,  if  an  abandonment  of  the  traflQc  in  liquors  at  a  particn- 
ice  for  the  period  of  two  months  does  not  work  a  forfeiture 
privilege  conferred  by  the  statute,  then  an  abandonment  for  a 
longer  period  of  time  would  not  have  that  effect;  and,  with 
e  contended  for  once  established,  there  would  apparently  be  no 
ion  of  time  within  which  a  party  might  claim  the  privilege  of 

liquors  at  some  particular  place,  provided  he  could  show 
omebody  else  was  lawfully  engaged  in  the  same  business  at 
ne  place  on  the  23d  day  of  March,  1896.  Certainly,  the  legis- 
could  not  have  intended  that  the  protection  sought  to  be  given 
public  schools  and  churches  should  thus  prove  to  be  of  so  little 

We  do  not  wish  to  be  understood  as  holding  that  mere  change 
jrietorship  necessarily  works  a  forfeiture  of  the  privilege  con- 
by  subdivision  2  of  section  24.  Indeed,  we  can  conceive  of 
vhere  the  temporary  abandonment  of  the  sale  of  liquors  ind- 
to  such  a  change  would  be  so  brief  as  to  constitute  no  appre- 
interruption  to  the  traffic.  But  where,  as  in  the  present  case, 
ainess  of  one  proprietor  is  closed  up,  and  no  resumption  thereof 
ited  by  his  successor  for  60  days,  we  think  that,  within  the 
)f  the  law,  the  privilege  which  it  grants  must  be  regarded  as 
iered.  The  views  to  which  we  have  thus  given  expression  are, 
believe,  not  only  in  consonance  with  every  principle  of  justice 
opriety,  but  they  are  likewise  in  harmony  with  those  expressed 
lerous  instances  where  a  construction  of  this  and  similar  stat- 
is  been  involved.  People  v.  Murray,  148  N.  Y.  171,  42  N.  R 
'eople  V.  Board,  7  Misc.  Rep.  415,  27  N.  Y.  Supp.  9&3;  People 
merts,  18  Misc.  Rep.  34.3.  40  N.  Y.  Snpp.  1107,  affirmed  14  Api». 
!8,  43  N.  Y.  Supp.  1161;  In  re  Ritchie.  18  Misc.  Rep.  341,  40  N. 
ip.  1106;  In  re  Zinzow,  18  Misc.  Rep.  653,  43  N.  Y.  Supp.  714; 
:onidorfer  (Sup.)  49  N.  Y.  Supp.  559. 

conclusion  of  the  whole  matter  therefore  is  that  the  order  ap- 
from  should  be  reversed,  and  the  writ  dismissed,  with  550  costs 
ibursements  to  the  appellant.     All  concur. 
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(22  Misc.  Rep.  245.) 

LEVBY  V.  TRIBUNE  ASS'N. 

(Supreme  Court,  Trial  Term,  New  York  County.   January,  189! 

Notice  of  Trial — Waiter  of  Defects. 

A  motion  to  strike  a  cause  from  tlie  calendar  for  the  reason  tha 
notice  of  trial  was  served,  and  no  new  note  of  Issue  filed,  since  tl 
of  the  amended  answer,  comes  too  late  after  it  Uas  appeared  a  se( 
ou  the  calendar  before  advantage  is  taken  thereof. 

Action  by  Edgar  W.  Levey  against  the  Tribune  Associatio 
tion  to  strike  cause  from  the  calendar.     Denied. 

Henry  W.  Sackett,  for  the  motion. 
W.  F.  Severance,  opposed. 

GILDERSLEEVE,  J.  This  is  a  motion  to  strike  the  can 
the  calendar  fOT  the  reason  that  no  new  notice  of  trial  has  beer 
and  no  note  of  issue  filed,  since  the  service  of  the  amended 
See  Yates  v.  McAdam,  18  Misc.  Rep.  295,  42  N.  Y.  Supp.  ] 
aeems,  however,  that  when  the  case  appeared  on  the  caler 
November  5,  1897,  some  time  after  the  ser\'ice  of  the  amende 
ing,  the  plaintiff  moved  to  put  over  the  case  to  December  2 
and  that  the  defendant's  representative,  who  was  in  court  to 
the  call  of  the  calendar,  consented  to  this  disposition  of  the 
at  least  made  no  opposition  thereto.  Subsequently,  when  i 
again  appeared  on  the  calendar,  on  December  24,  1897,  d( 
made  this  motion  to  strike  the  cause  from  the  calendar.  1 
opinion  that  the  defendant's  laches  in  waiting  until  the  cause 
peared  for  the  second  time  on  the  calendar  before  taking  at 
of  plaintiif's  failure  to  comply  with  the  rule  laid  down  in  Yat€ 
Adam,  supra,  operate  as  a  waiver  of  the  irregularity  charge 
Mangone  v.  Railway  Co.,  21  Misc.  Rep.  565,  48  N.  Y.  Supp.  64- 
field  v.  Stanfield,  21  Misc.  Rep.  409,  47  N.  Y.  Supp.  1010.  Th< 
must  be  denied,  and  the  cause  set  down  on  Friday's  calendar, 
7,  1B98. 

Motion  denied- 


(22  Misc.  Rep.  rtCA.) 

BT.ATTVELT  v.  GAI.LAGHER  et  al. 

(Supreme  Court,  Special  Term,  Kings  Ctounty.     February  23,  IS 

Wills — Nature  op  Estate. 

Where  the  entire  estate  is  devised  to  the  wife  "for  the  support  o 
my  children  while  she  lives  and  remains  unmarried,  and  at  her 
leave  the  residue  to  my  children  as  she  deems  proper,"  she  is  entltlt 
sume  the  principal  by  selling  or  mortgaging  during  widowhood. 

Action  by  Clara  Blauvelt  against  Elizabeth  Gallagher  an< 
to  foreclose  a  mortgage.  Motion  to  compel  a  purchaser  to  t 
under  foreclosure  sale.  The  mortgage  was  made  by  Elizabet 
ghcr,  widow  of  Charles  Gallaglier,  deceased.  By  his  will  he 
entire  estate  to  his  wife  "for  the  support  of  her  and  ray  childn 
she  lives  and  remains  unmarried,  and  at  her  death  to  leave  the 
to  mj  children  as  she  deems  proper."     Granted. 
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1  B.  Page,  for  the  motion. 
18,  Shej^upd  &  Ogden,  opposed. 

sTOR,  J.     The  wife  is  given  the  entire  estate  while  she  'lives 
ains  unmarried,"  to  support  herself  and  the  children,  and  at 
h  to  leave  the  "residue"  to  the  children.     She  is  not  given  ■ 
but  this  direction  as  to  the  residue  makes  clear  her  power  to 
the  principal.     The  meaning  therefore  is  that  the  estate  is 
her  for  life,  with  power  to  consume  the  principal,  but  such 
ad  power  to  cease  upon  her  remarrving.     MeanVhile,  how- 
power  to  consume  continues,  and  under  it  she  mav  mortgage 
Swarthout  v.  Ranier,  143  N.  Y,  499,  38  N.  E.  726;  Rose  v. 
L25  N.  Y.  428,  26  N.  E.  467.     This  mortgage  having  been 
her  daring  widowhood,  it  therefore  covered  the  fee. 
I  granted. 


HACKETT  V.  EDWARDS  et  aL 

•eme  Court,  Special  Term,  New  York  Oonnty.    Pefljmary,  1898.) 

PFBR  OF  Jddomkst— Right  to  Withdraw. 

er  Code  Civ.  Proc.  S  738,  providing  that  defendant  may,  before  the 
jerve  on  plaintiff's  attorney  a  written  offer  to  allow  a  specified  Judg- 
to  be  taken  against  him,  and  If,  within  10  days,  plaintiff  return  a 
D  acceptance  of  the  offer,  he  may  enter  judgment  accordingly,  plaln- 
>ptlon  cannot  be  defeated  by  a  withdrawal  of  the  offer  during  the  10 
though  yet  unaccepted. 

1  by  James  A.  Hackett  against  Edwards,  Merrill  &  Co.  De- 
'  offer  to  allow  judgment  to  be  entered  against  them  was  ac- 
)j  plaintiff  after  defendants  had  endeavored  to  withdraw  it, 
ndants  move  to  set  aside  the  judgment  entered  on  it     Denied. 

ishbourne  Smith,  for  plaintiff. 
Carpenter,  for  defendants. 


>R,  J.  In  an  action  for  damages  for  a  personal  injury  to  an 
he  defendant,  on  the  2d  of  February,  served  on  plaintifiE's 

an  offer  of  judgment  for  f 500  and  costs.  On  the  8th  of  Feb- 
X)ut  2  o'clock  in  the  afternoon,  plaintiff's  attorney  obtained  an 

court  authorizing  the  infant's  guardian  ad  litem  to  accept 

About  3  o'clock  of  the  same  afternoon  defendant's  attorney 

plaintiff's  attorney  a  "notice  of  the  withdrawal  of  the  offer  of 

t,"  which  notice  plaintiff's  attorney  promptly  returned,  with 

of  defendant's  right  to  retract  the  offer.  Thereafter,  on  the 
ternoon,  plaintiff's  attorney  served  on  defendant's  attorney 
f  acceptance  of  the  offer,  and  immediately  entered  judgment 
amount  of  the  offer.  The  defendant  moved  to  set  aside  the 
it,  and  the  question  is,  was  it  open  to  it  to  withdraw  the  offer? 
he  rule,  in  the  negotiation  of  contracts,  that  until  acceptance 
is  revocable,  for  the  reason  that  until  the  minds  of  the  parties 
t  there  is  no  binding  agreement,  and  if  there  be  no  agreement 
'  equally  free  from  obligation.  By  section  738  of  the  Code 
[.Y.S.-39 
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"the  defendimt  may  before  the  trial  Berve  upon  the  plaintiff's  attorney 
a  written  offer  to  allow  judgment  to  be  taken  against  him;"  and  if, 
within  10  days,  the  plaintiff  return  a  written  acceptance  of  the  offer, 
he  may  enter  judgment  accordingly.  Here  is  no  mere  treaty  between 
parties,  but  a  regulation  of  procedure,  by  which,  on  the  one  hand, 
the  defendant  is  afforded  an  opportunity  to  escape  the  costs  of  liti- 
gation and  the  contingency  of  a  larger  judgment  against  him;  while 
the  plaintiff,  on  the  other,  is  enabled  to  assure  himself  a  recovery 
for  at  least  some  amount  It  is  a  statutory  provision,  and  it  reserves 
no  right  of  detraction  to  the  defendant  On  the  contrary,  10  days  are 
secured  to  the  plaintiff  for  acceptance  of  the  offer, — a  plain  implication 
that  for  that  period  the  offer  is  to  stand.  If,  before  the  lapse  of  such 
time,  the  defendant  may  withdraw  the  offer,  then  has  plaintiff  not  had 
the  10  days  for  acceptance  accorded  him  by  the  act  If  we  apply  the 
canon  "noscitur  a  sociis"  in  the  interpretation  of  the  provision,  its  in- 
tent is  clear.  Obviously,  the  tender  authoiized  by  sections  731-734 
is  irrevocable.  So  of  the  admission  of  the  genuineness  of  a  paper  pur- 
suant to  section  735.  The  offers  to  liquidate  damages  and  to  com 
promise  in  the  succeeding  sections  are  no  less  incapable  of  recall.  The 
defendant  is  under  no  obligation  to  make  the  offer,  but,  having  made 
it,  the  law  holds  him  to  it  until  by  the  expiration  of  the  option  allowed 
the  plaintiff  for  acceptance  he  is  restored  to  his  original  rights.  Mc- 
Vicar  v.  Keating,  19  App.  Div.  581,  46  N,  Y,  Supp.  298;  Walker  v. 
Johnson,  8  How.  Prac  240.  Upon  any  other  construction,  the  stat- 
ute would  become  an  instrument  of  trifling  and  chicane.  The  right  of 
the  defendant,  after  rejection  of  one  offer,  to  make  another,  is  no 
way  inconsistent  with  the  conclusion  that  an  offer  may  not  be  with- 
drawn before  rejection. 
Motion  denied,  with  costs. 


LYONS  V.  NEW  YORK  BL.  R.  OO.  et  at. 
(Supreme  Court,  Appellate  Division,  First  Department.    Febmary  11,  180S.) 

1.  Objections  to  Evidence— Waiver. 

Where,  In  an  abutter's  action  against  an  elevaited  rallroaa  company,  the 
defendant  U  permitted  to  introduce  evidence  of  specific  Independent  sales 
and  rentals  collateral  to  the  Issues,  plaintiff's  seasonable  objection  and  ex- 
ceptions thereto  are  not  waived  or  destroyed  by  failure  to  repeat  tbe  objec- 
tion to  subsequent  qnestlons  calling  tor  tbe  same  class  of  evidence. 

2.  Same. 

Nor  are  such  exceptions  waived  by  plaintiff's  subsequent  introduction  of 
the  same  class  of  evidence  In  an  attempt  to  meet  what  bad  tieen  ihus  intro- 
duced by  tbe  defendant 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Patrick  F.  Lyons  against  the  New  York  Elevated  Railroad 
Company  and  the  Manhattan  Railway  (Company.  Judgment  for  de- 
fendant on  report  of  referee,  and  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O^EUEN, 
INGRAHAM,  and  McLAUGHUN,  JJ. 

David  McClure,  for  appellant 
Ezra  A.  Tattle,  for  respondents. 
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[EN,  J.     This  is  the  usual  suit  for  an  injunction  and  damages 

J  premises  Nos.  420  and  493  Greenwich,  street,  in  the  city 

York.     The  sums  awarded  for  fee  damage  were  f 500  as  to  '    . 

jperty,  and  rental  damage  was  allowed  at  the  rate  of  f50  a  • 

ipart  from  the  merits,  we  think  this  judgment  must  be  reversed  ^ 

fs  in  rulings  upon  evidence.     The  testimony  of  the  plaintiffs  * 

ivas  directed  to  showing  the  course  of  values  in  Greenwich  ' 

and  the  defendants,  on  their  own  behalf,  after  having  elicited 

eir  expert  similar  testimony,  asked  him,  in  addition,  for  a 

Qt  of  the  price  at  which  he  had  sold  another  and  entirely  dif- 

uece  of  property  on  Greenwich  street,  in  1892.     This  was 

I  to  by  the  plaintiff  "on  the  ground  that  it  was  not  within  the 

md  that  it  raises  a  collateral  issue,  and  is  within  the  prohibi- 

the  Jamieson  Case."     The  defendants'  counsel  then  stated  to 

rees: 

this  evidence,  not  for  tbe  purpose  of  showing  the  value  of  the  premises 
or  for  tbe  purpose  of  showing  tbe  course  of  values  of  tbe  premises  in  ^c* 

for  the  purpose  of  showing  that  the  plaintiff's  expert  was  not  a  per-  ' 

letent  to  speak  as  to  the  course  of  values  In  Greenwich  street,  or  that,  " 

tent  to  spealc,  he  spoke  erroneously,  and  that  his  opinion  of  values  in 
th  street  Is  erroneous  as  stated." 

ibjection  was  overruled,  the  chairman  of  the  referees,  as  a  rea- 
the  ruling,  saying: 

that  statement,  and  you  having  stated  what  your  object  was  In  putting 
rtion,  we  will  allow  the  witness  to  answer,  upon  the  ground  and  within 
itions  stated  liy  the  counsel  as  bis  reasons  for  putting  it." 

lafter  the  defendants  ofifered  evidence  of  the  actual  rent  paid 
jce  of  property  in  Washington  street,  coupled  witlL  a  statement 
was  done  for  the  same  reasons,  and  subject  to  the  same  limi- 
as  were  stated  in  respect  to  the  offer  of  the  sale,  and  there  was 
le  objection,  ruling,  and  exception.  The  defendants  also  put 
nee  testimony  as  to  sales  and  rentals  of  several  pieces  of  prop- 
ter than  the  premises  in' suit,  to  which  the  plaintiff  did  not 
f  interpose  an  objection.  In  rebuttal  the  plaintiff  introduced 
J  as  to  the  rent  of  a  piece  of  property  in  Harrison  street,  which 
iected  to  by  the  defendants  on  the  ground  that  it  was  not 
the  issues,  that  it  raised  collateral  issues,  and  was  directly 
lie  prohibition  of  the  Jamieson  Case,  147  N.  Y.  322,  41  N.  E. 
hereupon  the  plaintiff's  counsel  stated  that  this  evidence  was 
for  tbe  purpose  of  showing  that  the  course  of  fee  and  rental 
)n  Harrison  street  had  not  been  as  stated  by  the  defendants' 
and  not  for  the  purpose  of  showing  the  value  or  course  of 
ither  rental  or  fee,  of  the  premises  in  suit,  and  also  to  rebut 
imony  which  the  defendants  had  introduced  as  to  sales  and 
and  with  that  statement  of  the  plaintiff's  counsel  the  referees 
the  question.  This  was  followed  by  evidence  of  sales  and 
of  several  pieces  of  property  other  than  the  premises  in  suit, 
lie  same  statement,  and  subject  to  the  same  objection  and  ex- 
by  the  defendants. 

1  thus  be  seen  that  a  considerable  part  of  this  record  Is  taken 
testimony  admitted  over  objection,  which  in  the  case  of  Jamie- 
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son  V.  Railway  Co.,  supra,  and  in  many  other  cases,  was  held  to  be 
incompetent.  Huntington  t.  Attrill,  118  N.  Y.  365,  23  N.  E.  544 ;  In 
re  Thompson,  127  N.  Y.  463,  28  N.  E.  389;  Witmark  v.  Railroad  Co, 
140  N.  Y.  393,  44  N.  E.  78;  Douglas  v.  Railroad  Co.,  14  App.  EMv. 
471,  43  N;  Y.  Supp.  847;  O'SuUivan  t.  Railroad  Co.,  20  App.  Div.  384, 
46  N.  Y.  Supp.  784.  The  record  shows  that  the  defendants  (respond 
ents)  were  the  first  to  transgress  the  rule  which  inhibits  the  introdne 
tion  of  collateral  issues,  and  that  this  was  done  against  the  strenuous 
objections  and  subject  to  the  exceptions  taken  by  the  plaintiff.  It  is 
true  that,  having  fully  stated  and  insisted  upon  the  objection,  the 
plaintiff  subsequently  permitted  evidence  of  like  character  to  go  upon 
the  record  without  objection;  but  this  does  not  deprive  him  of  the 
benefit  of  the  exceptions  taken,  which  were  in  no  sense  waived  or 
destroyed  by  the  failure  to  repeat  the  objection  to  subsequent  ques- 
tions calling  for  the  same  class  of  evidence  (Church  v.  Howard,  79  N. 
Y.  415;  Dilleber  v.  Insurance  Co.,  69  N.  Y.  256),  because  the  ref- 
erees, by  their  ruMng  when  the  objections  were  first  presented,  had 
deliberately  decided  upon  the  course  of  the  trial,  and  the  plaintiff  was 
justified  in  standing  upon  the  exceptions  already  taken,  without  being 
required  unnecessarily  to  repeat  the  same  objection,  and  ^cept  to 
the  same  ruling  with  regard  to  the  same  kind  of  evidence  when  offered 
at  a  subsequent  stage  of  the  trial.  Nor  do  we  think  there  was  any 
waiver  by  the  plaintiff's  introduction  of  the  same  class  of  evidence  in 
an  attempt  to  meet  what  had  been  introduced  by  the  defendantsj 
for,  as  said  in  Douglas  v.  Railroad  Co.,  supra : 

"By  introducing  a  particular  class  of  evidence  in  his  own  belialf  to  meet  bis 
opponent's  evidence  of  the  same  character,  which  he  has  in  vain  asked  the  court 
to  lieep  out  of  the  case,  a  party  who  has  taken  the  proper  objection  and  ex- 
ception does  not  lose  the  right  to  insist  upon  appeal  that  the  court  erred  In  i«- 
ceiving  such  evidence  in  the  flrst  Instance." 

We  think,,  therefore,  that  the  evidence  of  independent  sales  and 
rentals  introduced  by  the  defendants  under  the  lunitations  stated  came 
directly  within  the  rule  in  the  Jamies6n  Case,  and,  seasonable  objec- 
tions and  exceptions  having  been  taken,  the  judgment,  for  that  ivason, 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event     All  concur. 


KAB.\TCHNICK  v.  KABATCHNICK. 

(Supreme  Court,  Appellate  Division.  Second  Department.    Februaiy  11.  1S9S.> 

Divorce— Alimony. 

An  order,  made  at  special  term,  reducing  the  amount  ot  alimony  which 
a  defendant  was  to  pay  from  $20  to  $10  a  weel:,  will  not  be  disturbed  on 
appeal  by  defendant,  where  there  was  no  ctiange  in  the  condition  of  the 
parties,  or  his  ability  to  pay,  since  the  original  order  was  made,  and  he  in- 
curred large  expenses  in  seeking  to  reduce  such  amount. 

Appeal  from  special  term. 

Action  by  Bertha  Kabatchnick  against  Jacob  Kabatchnick.  From 
an  order  modifying  a  judgment  in  a  suit  for  separation  by  reducing 
alimony  from  $20  to  f  10  per  week,  defendant  appeals.     AflSrmed. 
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'd  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
[,  and  WOODWARD,  JJ. 

Henry  Knox,  for  appellant 
i  C.  Cropsey,  for  respondent 

>RICH,  P.  J.  In  the  judgment  the  defendant  was  ordered  to 
plaintiff  f20  a  week  for  the  support  of  herself  and  live  chil- 
ith  a  provision  that  application  could  be  made  to  reduce  the 

of  alimony  upon  any  change  in  the  condition  of  the  parties 
children.  The  defendant  applied  at  special  term  for  an  order 
f  the  amount  of  the  alimony.  The  matter  was  referred  to  a 
to  ascertain  whether  there  had  been  any  change  in  the  condi- 
the  parties  since  the  entry  of  the  judgment,  and  the  referee 

that  in  his  opinion  there  had  been  no  such  change  as  to  jus- 
eduction  of  the  alimony.  A  motion  was  made  and  granted 
the  matter  back  to  the  referee,  directing  him,  without  taking 
testimony,  to  report  as  to  the  ability  of  the  defendant  to 

alimony;  and  the  referee  reported  that  Jrt  the  time  of  the 
It  the  defendant  had  no  means  to  pay  the  alimony,  although 
e  time  thertisker  he  paid  the  same,  that  there  had  been  no 

change  in  h..^  ability  since  that  time,  and  that  his  ability  to 
Qony  remained  unchanged.  On  motion  to  confirm  the  two 
an  order  was  made  at  special  term  directing  a  modification 
jdgment  by  reducing  the  past  and  future  alimony  fr6m  $20  to 
week,  and  ordering  the  defendant  to  pay  the  same.  From  this 
e  defendant  appeals. 

lot  necessary  to  summarize  the  evidence  upon  which  the  report 
eferee  and  the  order  of  the  court  were  based.  It  is  sufiicient 
hat  we  can  find  no  reason  to  change  the  terms  of  the  order, 
the  grounds  upon  which  the  appeal  is  largely  argued  is  that 
ndant  is  unable  to  pay  the  reduced  amount  of  alimony.  His 
in  this  proceeding  has  resulted  in  hearings  before  the  referee 
ommenced  on  March  13,  1897,  and  continued  in  various  ses- 
itil  May  11th,  during  which  time  over  GOO  folios  of  oral  testi- 
f  12  witnesses  were  taken.  The  record  on  appeal  contains 
an  300  pages.  Counsel  was  employed  by  defendant,  whose 
lich,  from  the  care  nianifcs(od  by  him  in  the  conduct  of  the 
e  and  proceedings,  and  in  the  brief  and  argument  of  the  ap- 
Ll  assume  no  mean  proportions),  together  with  the  expenses  of 

the  record  and  brief,  if  capitalized  by  the  defendant  for  the 
of  his  wife  and  children,  would  probably  have  been  suflBcienf 
a  fund  out  of  which  he  could  have  paid  out  the  moneys  which 
•ected  to  pay  by  the  order  of  the  special  term  from  the  date  of 
inal  judgment  up  to  the  present  time.     Under  these  circum- 

we  are  not  swift  to  seek  reasons  for  a  reversal  of  the  order, 
lamination  of  the  whole  record  confirms  us  in  the  opinion  that 
■r  should  be  affirmed,  with  f  10  costs  and  disbursements.     All 


Digitized  by 


GooqIc 


614  49  NBW  TORK  SUPPLEMENT 

and  8S  New  York  State  Reporter. 

(22  liisc.  Rep.  246.) 

SMITH  et  al.  T.  GILLIATT  et  al. 

(Supreme  Oourt,  Special  Term,  Orange  Ooanty.    January,  IS! 

1.  iRTBBnOCaTORT  JUDGMENTB— MoDrFICATTON. 

Where  the  report  of  a  reteree  Is  confirmed  without  opposition, 
has  Jurisdiction,  on  motion  for  final  Judgment,  to  modify  the  c 
firming  the  report  and  the  interlocutory  Judgment  by  Including  a 
Jected  by  the  referee. 
SL  Wn,L8 — FniTKRAL  Expenses — LiABiLrrr  of  Estate. 

Property  devised  to  testator's  wife  for  llfp.  and  at  her  death,  if 
remained  after  all  her  Just  debts  were  paid,  txi  go  to  the  children,  1 
'Chargeable  with  her  funeral  expenses  paid  by  a  son. 

Action  by  Irving  D.  Smith  and  Maggie  E.  Smith,  his  wife 
William  Gilliatt  and  others  for  the  partition  of  real  estate, 
confirming  the  report  of  a  referee  which  rejected  a  claim  of  d 
William  Gilliatt  modified. 

Joseph  W.  Gott,  for  plaintiffs. 

(Sarrett  Z.  Snidar,  for  defendant  William  Gilliatt 

HIRSOHBERG,  J.  This  action  partitions  real  estate  e 
John  Gilliatt  died  seised.  By  his  will  he  derised  his  proper 
widow  for  life  in  the  following  terms: 

"To  my  wife,  Bridget  Gilliatt,  I  give  and  bequeath  all  my  prop< 
personal  and  real,  during  her  lifetime,  and  at  her  death,  If  anything 
left  after  all  her  Just  debts  are  paid,  to  be  divided  equal  between 
<-hiIdren,  ylz.  Matilda,  wife  of  Cimrles  Lewis,  C!atharine  Gilliatt,  am 
CilUatt." 

On  the  death  of  the  widow,  her  funeral  expenses,  amon 
f  130,  were  paid  by  her  son.  the  defendant  William  QiUiatt, 
asks  to  be  allowed  that  sum  out  of  the  proceeds  of  the  sale 
theory  that  it  is  a  charge  upon  the  real  estate.  The  referee  a 
to  ascertain  the  rights  and  interests  of  the  parties  rejected  h 
and  the  report  was  confirmed  without  opposition,  but  I  tl 
court  has  jurisdiction  to  entertain  the  question  as  now  presi 
motion  for  final  judgment,  and  to  modify  the  order  confin 
report  and  the  interlocutory  judgment,  if  the  conclusion  of  th 
was  erroneous,  without  subjecting  the  parties  to  the  delay  and 
of  an  appeal.  It  seems  to  me  quite  clear  that  the  testator 
to  charge  his  property  with  the  payment  of  his  wife's  funeral  t 
In  a  restricted  sense,  the  word  "debts"  would  embrace  onl; 
tions  resulting  from  the  widow's  contracts.  But  the  wor 
used  in  the  will  in  this  restricted  sense.  The  intent  of  the 
controls,  and  it  was  eridently  his  intention  that,  should  th 
of  his  estate  prove  insufficient  for  his  wife's  support,  she  sho 
recourse  to  the  principal,  and  that  the  children  named  sho 
only  what  might  be  left  by  her  at  her  death.  He  must  be  i 
to  have  contemplated  and  to  have  thus  provided  for  her  dece 
ment  after  her  decease,  and  to  have  included  the  necessary 
of  such  interment  in  the  phrase  "all  her  just  debts."  Under 
strict  construction  it  must  be  conceded  that  she  could  havi 
contracted  for  her  funeral  expenses,  and  that  the  expense  wc 
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sn  a  legal  charge  upon  the  land.  If  this  be  bo,  it  follows  that 
penses  were  included  in  those  contemplated  by  the  testator, 
t,  therefore,  a  child,  who,  after  her  death,  paid  the  funeral  bill, 
ed  to  be  reimbursed.  In  effect, her  husband  left  her  his  entire 
)  be  used  so  far  as  her  comfort  and  necessities  required,  and  the 
were  made  legatees  only  in  the  event  that  something  should 
after  his  wife's  death.  As  was  said  in  Chappie  v.  Cooper, 
.  &W.  259: 

are  many  authorities  which  lay  It  down  that  decent  Christian  burial 
of  a  man's  own  rights,  and  we  think  It  Is  no  great  extension  of  the 
y  that  it  may  be  classed  as  a  personal  advantage,  and  reasonably  neces- 
Im.  His  property,  If  he  leaves  any,  is  liable  to  be  appropriated  by  his 
rator  to  the  performance  of  this  proper  ceremonial.  If,  then,  this  be 
ecent  Christian  burial  of  his  wife  and  lawful  children,  who  are  the 
conjunctse  with  blm,  is  also  a  personal  advantage  and  reasonably  neces- 
ilm." 

ilso,  Allport  V.  Jerrett,  61  Hun,  447,  16  N.  Y.  Supp.  233. 
sions  in  a  will  intoided  for  the  support  of  a  wife  receive  the 
ivorable  construction  to  accomplish  the  purpose  intended. 
■  V.  Chambers,  66  N.  Y.  42;  Stimson  v.  Vxoman,  99  N.  Y,  80.  1 
.47.  The  testator  knew  that  it  would  be  necessary  to  bury 
!  after  she  died.  He  directed,  in  effect,  that  all  his  properly 
be  devoted  to  her  uses  and  needs;  and  that,  if  anything  Mas 
her  tmexpended,  it  should  go  to  the  children.  And  the  provi- 
it  this  remainder  should  be  only  what  was  left  after  the  pay- 
'  all  her  just  debts  is  couched  in  terms  which  to  the  lay  mind 
laturally  include  the  funeral  bill,  and  which  must  include  it 
.  construction  which  recognizes  the  objects  sought  by  the  tes- 
subjecting  his  entire  estate  to  meet  all  the  necessities  of  hia 
m  his  death  to  her  interment.  The  final  judgment  should  pi-o- 
it  the  funeral  bill  is  a  charge  upon  the  real  estate,  to  be  paid 
livision  of  the  funds  arising  from  the  sale.  The  interlocutory 
nt  will  be  modified  in  accordance  with  this  opinion.  Costs  and 
ces  to  be  adjusted  on  settlement  of  the  decree.  ' 
red  accordingly. 


VALTON  et  al.  ▼.  JIAYOK.  ETC.,  OP  CITY  OF  NEW  YORK. 

ne  Court,  Appellate  Division,  First  Department.     February  11,  189S.) 

MPAL  Corporations— Contracts— Public  Letting. 
der  Consolidation  Act,  §  64,  supplies  furnished  from  time  to  time  to  feed 
□mates  of  public  tastitutlons  In  the  city  of  New  York,  upon  dislinct 
8,  each  Involving  an  expenditure  of  less  than  $1,000,  are  furnished  fur 
irtlcular  purpose";  and  If,  therefore,  the  several  deliveries  Involve  In  the 
;gate  the  expenditure  of  more  than  $1,000,  a  contract  made  therefor  with- 
)ublic  letting  (at  least,  in  the  absence  of  some  showing  of  a  particular 
alty  rendering  the  statute  Inapplicable)  Imposes  no  liability  upon  the  city, 
though  the  supplies  thus  furnished  have  been  accepted  and  used. 

— VALiDiry. 

>  acts  of  public  officials  In  making  contracts  for  a  municipal  corporation, 
accepting  and  using  supplies  furnished  thereunder,  Impose  no  liability 
the  corporation,  unless  such  acts  come  within  the  authority  conferred 
them  by  law. 

LAUghlln,  J.,  and  Van  Brunt,  P.  J.,  dissenting. 


Digitized  by 


Qoogk 

i 


616  49  NEW  YORK  SUPPL.BMENT  (Hap.  Ct. 

and  83  New  York  State  Reporter. 

Appeal  from  trial  tenn. 

Action  by  John  J.  Walton  and  others,  composing  the  firm  of  Hunter, 
Walton  &  Co.,  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
INGRAHAM,  and  McLAUGHLm,  JJ. 

W.  B.  Crowell,  for  appellant. 
Robert  M.  Boyd,  Jr.,  for  respondents. 

INGRAHAM,  J.  This  action  is  brought  to  recover  for  goods  sold 
and  delivered.     The  complaint  alleges: 

"That  between  the  8th  day  of  January,  1896,  and  the  17th  day  of  April,  ISna 
the  plaintiffs  sold,  furnished,  and  delivered  to  the  defendant,  at  Its  request,  goods, 
wares,  and  merchandise  at  the  agreed  upon  price  of  four  thousand  two  bundrttl 
and  elghty-six  dollars  and  fifty-six  cents  ($4,286.56),  which  was  the  reasonable 
value  thereof." 

There  is  no  allegation  that  a  necessity  existed  for  the  purchase  or 
use  of  any  of  the  materials,  or  that  such  a  necessity  was  certified  to 
by  the  head  of  the  dq)artment  who  gave  the  ox-der,  or  that  the  ex- 
penditure thereof  was  authorized  by  the  common  council,  or  that  a 
contract  for  the  purchase  of  materials  was  entered  into  by  the  appro- 
priate head  of  the  department,  made  in  compliance  with  public  notice 
duly  advertised.  The  plaintiffs'  proof  was  that  plaintiffs  furnished 
butter  to  the  city  on  various  dates  between  the  8th  day  of  Januarr. 
1896,  and  the  17th  day  of  April,  1896,  aggregating  ?4,286.56,  in  lots 
ranging  from  ?458.40  to  $9.35.  All  of  this  butter  was  delivered  at 
Ward's  Island,  for  the  use  of  the  public  institutions,  and  the  lots  ap- 
pear to  have  been  delivered  upon  several  different  days  during  the 
period  mentioned.  The  butter  was  delivered  upon  order  addressed  to 
the  plaintiffs,  and  which  read  as  follows  (except  that  the  amount  and 
date  differed): 

"Messrs.  Hunter,  Walton  &  C!o.,  No.  164  Chambers  Street:  Please  send,  Tia 
East  Twenty-Sixth  s^reet  pier,  marked  'City  Asylum,  Hart's  Island,'  and  charge 
this  department:  2.000  pounds  of  butter,  ISc.  Ship  Friday  morning.  Marie 
bills,  X3ity  Asylum,  Hart's  Island.'  George  W.  Wanamaker, 

"Purchasing  Agent,  D.  P.  0.  &  C." 

No  other  contract  was  made  with  the  department  of  public  charities, 
or  other  representatives  of  the  city,  except  by  the  delivery  of  an  order 
in  form  substantially  like  that  above  described,  and  the  delivery  of 
the  goods  mentioned  in  each  order.  Each  particular  item  fomished 
by  the  plaintiffs  was  ordered  separately.  No  contract  to  furnish  this 
butter  was  made  after  public  letting  to  the  lowest  bidder.  The  plain- 
tiffs furnished  the  butter  simply  as  they  received  the  orders  from 
Wanamaker.  The  defendant's  counsel  admitted  that  the  purchases 
were  properly  certified  to  by  the  commissioners  of  public  charities  to 
the  finance  department,  and  thereupon  the  court  directed  a  verdict  in 
favor  of  the  plaintiffs  for  the  full  amount  claimed. 

The  defense  was  based  upon  section  64  of  the  consolidation  act, 
which  provides  that: 
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intracts  to  be  made  or  let  for  work  to  be  done  or  supplies  to  be-  fumlslied. 
s  In  this  act  otherwise  provided,  •  *  *  shall  be  made  by  the  appro- 
eads  of  departments  under  such  regulations  as  now  exist,  or  shall  be 
led  by  ordinances  of  the  common  council.     Whenever  any  work  Is  nec- 

0  be  done  to  complete  or  perfect  a  particular  job,  or  any  supply  1» 
for  any  particular  purpose,  which  work  and  Job  Is  to  be  undertaken  or 
rurnished  for  the  corporation,  and  the  several  parts  of  the  said  work 
y  shall  together  Involve  the  expenditure  of  more  than  one  thousand  dol- 

1  same  shall  be  by  contract,  •  •  •  unless  otherwise  ordered  by  a 
three-fourths  of  the  members  elected  to  the  common  council;  and  all 
9  shall  be  entered  into  by  the  appropriate  heads  of  departments,  and 
ccept  as  herein  otherwise  provided,  be  founded  on  sealed  bids  or  pro- 
nade  to  compliance  with  public  notice  duly  advertised  in  the  City  Kecord." 

e  was  no  evidence  offered  by  the  plaintiffs  as  to  any  particular 
ty  for  furnishing  these  supplies  at  any  particular  time;  nor  did 
ir  that  it  was  not  known  when  the  first  order  was  given  that  the 
luld  require  for  the  use  of  the  inmates  of  the  public  institutions 
ount  of  butter  ordered  during  the  months  of  January,  February, 
and  April,  or  that  any  necessity  existed  for  such  splitting  up  in 
e  amounts  the  purchase  of  those  supplies  of  butter  for  the  in- 
ns during  the  months  mentioned.  The  action  was  based,  ap- 
y,  upon  the  assumption  that  the  municipal  corporation,  the 
int,  like  any  p-ivate  corporation,  incurred  indebtedness  for  «up- 
imished  by  reason  of  an  order  given  for  the  supplies,  and  an  ac- 
•e  of  the  supplies  so  ordered.  The  rule,  however,  in  relation  to 
>ility  of  municipal  corporations  for  contracts  made  by  its  agents, 
>what  different  from  that  which  relates  to  a  private  corporation, 
eneral  authority  to  make  contracts  and  employ  agents,  whose 
•e  binding  upon  the  corporation.  As  was  said  in  the  case  of 
aid  V.  Mayor,  etc.,  68  N.  Y.  26,  "It  is  fundamental,  that  those 
I  to  deal  with  a  municipal  corporation,  through  its  officials, 
ike  great  care  to  learn  the  nature  and  extent  of  their  power  and 
it}' ;"  and  the  acts  of  public  officials  in  making  contracts  with 
pal  cM-porations  impose  no  liability  upon  the  corporation  unlesa 
cts  come  within  the  authority  conferred  upon  them  by  law. 
pefore,  this  contract  made  by  the  purchasing  agent  of  the  de- 
nt of  charities  was  not  authorized  by  this  section  of  the  con- 
ion  act  before  cited,  the  making  of  the  contract  by  the  commis- 
of  charities,  or  his  subordinates,  imposed  no  obligation  upon  the 
New  York.  The  statute  provides  that  whenever  any  supply  is- 
1  for  any  particular  purpose,  and  is  furnished  for  the  corporation, 
B  several  parts  of  the  said  order  or  supply  shall  together  involve 
penditure  of  more  than  ?1,000,  the  same  shall  be  by  contract, 
shall  be  founded  on  sealed  bids  or  proposals  made  in  compliance 
ablic  notice  duly  advertised  in  the  City  Record.  This  provision 
litation  upon  the  powers  of  the  officers  of  a  municipal  corpora- 
make  contracts  which  shall  impose  a  liability  upon  the  munici- 
poration.  In  order  that  a  contract  for  supplies  furnished  to  the 
New  York  should  impose  a  liability  upon  the  city,  the  contract 
•e  made  as  prescribed  by  the  statute;  and,  unless  a  contract  as 
bed  by  the  statute  is  made,  the  municipal  corporation  has  not 
;ted,  and  it  is  not  liable  for  acts  done  by  its  officers  in  excess 
authority  conferred  upon  them  by  law.     As  before  stated,  the 
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proTision- is  a  limitatiou  upon  the  power  of  the  department  or  its  of- 
ficers to  make  a  contract  binding  upon  the  municipal  corporation ;  and 
a  contract  for  any  supplies  needful  for  any  particular  purpose  fur- 
nished for  the  corporation,  which  involves  the  expenditure  of  more 
than  $1,000,  must  be  founded  on  sealed  bids  or  proposals,  and  in  com- 
pliance with  public  notice  duly  adveitised  in  the  City  Record.  No 
contract  made  other  than  in  the  method  prescribed  by  this  section  of 
the  consolidation  act  is  a  contract  of  the  defendant. 

It  is  conceded  that  this  butter  was  not  furnished  under  such  a  con- 
tract. It  was  ordered  from  day  to  day,  and  each  separate  order  was 
for  less  than  $1,000;  but  it  was  all  of  material  of  the  same  character, 
and  the  several  parts  together  involved  the  expenditure  of  more  than 
$1,000.  Counsel  for  the  plaintiffs  claims  that  this  supply  was  not  for 
a  particular  purpose,  but  it  certainly  was  required  by  the  city  to  feed  the 
Inmates  in  the  public  institutions.  If  the  words  "for  a  particular  pur- 
pose" do  not  include  supplies  necessary  for  the  support  of  those  whom 
the  city  is  bound  to  support,  I  cannot  understand  what  these  words 
mean.  The  section  can  have  no  other  meaning  than  to  provide  that 
when  supplies  are  to  be  purchased  by  the  department  of  the  city  .gov- 
ernment for  the  use  of  tide  city,  or  to  fulfill  a  duty  imposed  npon  the 
city  by  law,  and  when  the  aggregate  amount  of  supplies  needed  for 
such  purposes  exceeds  the  sum  of  $1,000,  they  must  be  purchased  as 
provided  for  by  this  section  of  the  consolidation  act.  But  if  the  de- 
partment of  the  city  government  should  order,  without  public  letting, 
the  supplies  necessary  for  the  department  for  each-  day,  because  each 
order  did  not  exceed  $1,000,  this  provision  would  be  nullified,  as  it 
is  hardly  probable  that  any  department  uses  of  any  one  particular  ma- 
terial a  greater  amount  in  each  day  than  could  be  purchased  for  the 
sum  of  $1,000 ;  and  this  provision  would  evidently  be  of  no  value  if  a 
department  could  order  at  its  own  will,  each  day,  $999  worth  of  each 
particular  kind  of  material.  Here  it  appears  that  this  department  ex- 
I)ended,  in  a  little  over  three  months,  upwards  of  $4,200  for  buttOT 
alone.  It  also  had  to  supply  the  meat,  bread,  and  other  articles  of 
food  for  the  inmates  of  these  asylums,  clothing  and  fuel,  and  other 
articles  necessary  for  the  maintenance  of  the  institutions.  If  the 
plaintiffs'  contention  is  right,  every  particle  of  supplies  ni-eded  for  all 
of  these  institutions  could  have  been  ordered  by  the  commissioner  at 
such  price  as  he  pleased,  upon  such  terms  as  he  pleased,  of  such  quality 
as  he  pleased,  without  competition,  without  public  letting,  in  viola- 
tion of  the  consolidation  act,  simply  by  placing  the  articles  needed  in 
several  orders,  seeing  to  it  that  no  one  order  exceeded  $1,000.  That 
it  was  this  method  which  the  statute  was  intended  to  prevent  is  clear, 
and  yet  if,  upon  the  all^ation  in  the  complaint,  and"  the  proof  before 
the  court  below,  this  contract  imposed  any  obligation  upon  the  city  of 
New  York,  I  can  see  no  reason  why  the  commissioner  would  not  have 
had  power  to  procure  all  the  supplies  needed  for  his  department  in  the 
same  way.  But  it  is  also  claimed  that  the  city  is  bound  because  the 
supplies  were  furnished  to  the  city,  and  were  used  by  it  without  objec- 
tion. As  stated  by  counsel  for  the  plaintiff,  "The  city,  having  ac- 
cepted and  used  these  goods,  must  pay  their  fair  value."    If  the  of- 
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f  this  department  were  without  power  to  make  a  contract  for 
applies,  it  is  diflUcnlt  to  see  how  they  could  impose  a  liability 
city  by  receiving  the  supplies  when  furnished  under  the  void 
t.  The  claim,  however,  is  erpressly  met  and.  negatived  by  the 
McDonald  v.  Mayor,  etc.,  supra,  where  it  is  said: 
he  main  reliance  of  the  plaintiff  Is  upon  the  proposition  that  the  defen.liini, 
ipproprlated  the  materials  of  the  plaintiff,  and  used  them,  is  bound  to 
tly,  and  to  pay  blm  the  value  of  them." 

after  an  examination  of  the  authorities  upon  the  subject,  the 
D  conclusion,  states: 

tatute  may  not  be  carried  further  than  Its  Intention,— certainly  not  further 
letter.  Its  purpose  Is  to  forbid  and  prevent  the  making  of  contracts 
thorlzed  official  agents  for  supplies  for  the  use  of  the  corporation.  This 
goes  no  further  than  to  hold  that  where  a  person  makes  a  contract  with 
of  New  York  for  supplies  to  it,  without  the  requirements  of  the  eh.irter 
iserved,  he  may  not  recover  the  value  thereof  upon  an  implied  llabllUy." 

also,  Smith  v.  City  of  Newburgh,  77  N.  Y.  136,  in  which  it  is 

bsequent  ratification  cannot  make  valid  an  imlawful  act  without  the 
corporate  authority.  An  absolute  excess  of  authority  by  the  officers 
poratlun,  In  violation  of  law,  cannot  be  upheld;  and  where  the  offlcers 
a  body  fall  to  pursue  the  strict  requirements  of  a  statutory  enactment, 
■hich  they  are  acting,  the  corporation  is  not  botind.  In  such  cases  the 
nust  be  strictly  followed,  and  a  person  who  deals  with  a  municipal  body 
!d  to  see  that  its  charter  has  been  fully  complied  with.  When  this  Is 
I,  no  subsequent  act  can  make  the  contract  effective." 

ly  be  that,  for  some  reason  not  disclosed  on  the  record,  the  con- 
adthough  not  complying  with  the  provisions  of  the  consolidation 
ore  cited,  were  legal.  We  may  not  go  outside  of  the  record  to 
,te  as  to  what  necessity  existed.  It  is  sufQcient  in  the  decision 
case  to  say  that  upon  the  record  the  case  appears  to  be  for 
s  furnished  for  a  particular  purpose,  that  such  supplies  aggre- 
ttore  than  |1,000,  tiiat  a  contract  made  without  a  public  letting 
d  no  liability  upon  the  city,  and  that  no  officer  of  tlie  city,  either 
jng  such  a  contract,  or  by  accepting  goods  furnished  under  such 
contract,  imposed  any  obligation  upon  the  city, 
these  reasons  the  judgment  should  be  reversed,  and  a  new  trial 
I,  with  costs  to  the  appellant  to  abide  the  event 

[RETT  and  RUMSEY,  JJ.,  concur. 

A.UGHLIN,  J.  (dissenting).  I  think  this  judgment  should  be 
i.  It  is  conceded  that  the  butter  was  actually  delivered  to  and 
'  the  defendant,  and  was  of  the  value  claimed,  and  for  which  a 
y  was  had.  The  only  objection  made  by  the  defendant  upon 
il  to  the  plaintiffs'  right  to  recover  was  that  the  butter  was  not 
ed  in  accordance  with  the  provisions  of  section  64  of  the  con- 
on  act,  as  amended  by  chapter  327  of  the  Laws  of  1893.  This 
was  designed  to  insure  economy  on  the  part  of  the  city,  and 
ent  favoritism,  fraud,  and  corruption  by  public  officials.  This 
e  purpose,  and  only  purpose,  of  the  statute.  The  butter  was 
ed  upon  different  orders,  and  at  different  times,  and  not  one  of 
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which  called  for  more  than  f500  in  Talue.     No  contract  was  ev' 
for  any  particular  quantity.     An  order  was  sent,  and  the 
called  for  by  the  order  was  shipped.     The  defendiant  was  n: 
obligation  at  any  time  to  accept  butter  to  the  value  of  |1,000, 
plaintiffs  were  under  no  obligation  to  furnish  any  greater  qua 
butter  than  that  called  for  by  each  order  at  the  time  sent 
such  circumstances,  it  cannot  be  said  that  this  butter  was  ft 
"for  any  particular  purpose,"  within  the  true  intent  and  mea 
the  statute  referred  to.     Swift  v.  Mayor,  etc.,  83  N.  Y.  529 
statute  was  never  desijjned  to  enable  the  city  to  do  an  act  v 
done  by  an  indiyidual,  would  be  dishonest.     The  defendant 
ceived  and  used  the  plaintiffs'  property.     It  has  not  paid  for 
concedes  that  it  was  of  the  value  claimed,  and  it  also  appean 
necessity  existed  for  its  use.     It  is  not  even  suggested  that  th 
was  ordered,  furnished,  or  used  with  the  intent  on  the  part  of 
to  evade  the  statute.     The  question  involved  upon  this  appeal 
disposed  of,  it  seems  to  us,  in  the  same  manner  as  though  es 
chase  of  butter  had  been  made  from  a  different  individual,  and 
any  knowledge  upon  the  part  of  the  various  sellers  that  the  pi 
had  been  made  of  other  parties,  because  the  infirmity  in  the  j 
depends  upon  the  want  of  power  in  the  department  to  make  it, 
question  as  to  the  want  of  power  is  not  affected  by  the  fact 
separate  purchases  are  made  from  the  same  individual.     Each 
purchases  was  as  distinct  as  thouch  they  had  been  made  from  ( 
paities.     Each  had  no  relation  to  the  others,  nor  is  there  a 
which  connected  them  together  as  a  continuous  transactions, 
distinct  purchases  had  been  made  from  separate  sellers,  ther 
not  seem  to  be  any  violation  of  the  statute,  interpret  it  as  br 
you  may.     We  think  the  judgment  is  right,  and  should  be  affl 

VAN  BRUNT,  P.  J.,  concurs. 


f22  Misc.  Rep.  692.) 

BACON  V.  ALBANY  PERFORATED  WRAPPING  PAPER  O 

(Supreme  Court,  Trial  Term,  New  York  County.    February  14,  18 

Landlord  and  Tenant— Rbpaibs— Lease— Surrender. 

A  tenant  may  surrender  the  premises,  and  thereby  terminate  al 
under  a  lease  providing  that,  If  the  demised  building  la  rendered  unt 
by  a  partial  destruction  by  Are,  the  landlord  will  repair  it  "as  sp 
possible,"  where  such  a  contingency  occurs,  and  the  landlord  nc 
repair  within  a  reasonable  time,  though  the  lease  also  provides  that 
shall  cease  until  the  repairs  are  all  made. 

Action  by  Williamson  Bacon,  trustee,  against  the  Alban; 
rated  Wrapping  Paper  Company.     Judgment  for  defendant 

Lord,  Day  &  Lord  (Chas.  P.  Miller,  of  counsel),  for  plaintif 
L.  Hotaling  (Esek  Cowen,  of  counsel),  for  defendant 

McADAM,  J.     The  lease  demised  the  premises  No.  28  EId 
New  York  City,  for  10  years  and  6  months  from  November 
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^00  a  year,  in  monthly  payments.  On  June  14,  1894,  a  fire 
ed,  and  the  building,  though  not  destroyed,  was  damaged  to 
ent  that  rendered  it  untenantable.  The  dispute  arises  under 
ecial  covenant  of  the  lease,  which  provides  "that,  in  case  the 
ng  or  buildings  erected  on  these  premises  hereby  leased  shall 
tially  destroyed  by  fire,  the  same  shall  be  repaired  as  speedily 
sible  at  the  expense  of  the  party  of  the  firsf  part"  (landlord); 
in  cajse  the  damages  shall  be  so  extensive  as  to  render  the 
ig  untenantable,  the  rent  shall  cease  until  such  time  as  the 
dg  shall  be  put  in  complete  repair,  but  in  case  of  the  total 
etion  of  the  premises  by  fire  or  otherwise  the  rent  shall  be 
p  to  the  time  of  such  destruction,  and  then  and  from  thence- 
he  lease  shall  cease  and  come  to  an  end,"  etc.  The  true  con- 
on  of  the  covenant  is  that  the  landlord,  in  case  of  partial  de- 
ion,  whether  or  not  the  building  was  made  untenantable,  was 
in  repairs  as  soon  as  possible,  and  complete  them  as  speedily 
sible.  The  covenant  contains  but  two  clauses, — one  in  regard 
il  destruction,  which  was  to  terminate  the  lease;  the  other  in 
1  to  partial  injuries,  in  which  case  the  premises  were  to  be  re- 
by  the  landlord  to  their  former  condition.  In  this  respect 
ie  differs  essentially  from  Witty  v.  Matthews,  52  N.  Y.  512,  in 
the  covenant  contained  three  independent  clauses,  the  one 
ig  to  speedy  repairs  applying  only  to  injuries  not  rendering 
emlses  untenantable;  whereas  in  this  instance  the  covenant 
1  whether  the  premises  were  rendered  untenantable  or  not.  The 
tion  to  pay  rent  ceased,  under  the  special  covenant  here,  when 
lilding  became  untenantable,  subject  to  revival  only  in  case 
pairs  were  made  by  the  landlord  "as  speedily  as  possible,"  for 
as  a  condition  precedent  to  such  revival.  The  rule  is  that  a 
ion  precedent  (not  waived  by  the  party  in  whose  favor  it  is 
must  be  literally  observed  by  the  party  who  is  to  perform  the 
!e,  and  if  he  fail  to  perform  the  other  partv  is  discharged. 
&  Eng.  Enc.  Law.  911.  914;  Higjiins  v.  Railroad  Co..  60  N.  Y. 
voerner  v.  Henn,  8  App.  Div.  602.  40  N.  Y.  Supp.  1021.  .\ny 
construction  would  compel  the  tenant  to  resume  possession 
unknown  and  indeterminable  period,  measured  only  by  the 
re  of  the  landlord;  which  was  evidently  not  the  intention  of 
ntracting  parties.  The  words  "as  speedily  as  possible"  mean 
a  reasonable  time,  or  without  unreasonable  delay.  Atwood 
!ry,  1  C.  B.  (N.  S.)  110;  2  Pars.  Cont.  (6th  Ed.)  497,  498;  1  Cliit. 
(11th  Am.  Ed.)  116.  The  parties  having  by  express  covenant 
ed  for  the  contingency  of  fire,  it  furnishes  the  measure  of  the 
lant's  liability,  and  the  statute  (Laws  1860,  c.  345)  has  no  up- 
on. Tocci  V.  Powell,  9  App.  Div.  283,  41  N.  Y.  Supp.  511; 
V.  Kidder,  87  N.  Y.  98.  At  common  law  the  defendant's 
ly  would  have  continuid,  notwithstanding  the  fire  (3  Kent, 
.  465;  Tayl.  Landl.  &  Ten.  §  375;  Bloomer  v.  Merrill,  1  Daly, 
iuydam  v.  Jackson,  54  N.  Y.  450),  and  as  the  statute  does  not 
1  the  defendant  its  right  and  duties  must  be  determined  solely 
i  special  covenant     "Modus  et  conventio  vincunt  legem." 
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Although  the  complainant  alleges  that  the  repairs  were  made  "as 
speedily  as  possible,"  the  plaintiflE  failed  to  prove  this  all^ption, 
taking  the  position  at  the  trial  that  he  had  the  right  to  take  as  much 
time  as  he  chose  to  make  the  repairs,  the  only  consequence  being 
that  until  the  repairs  were  completed  the  defendant  had  the  use 
of  the  land  free  of  rent.  This  construction  of  the  covenant  cannot 
prevail.  If  the  defendant  was  to  continue  as  tenant  of  the  premises 
after  they  had  been  made  untenantable  by  Are,  it  was  certainly  a 
reasonable  requirement  that  they  should  be  put  in  tenantable  condi- 
tion as  soon  as  reparation  could  reasonably  be  made.  The  covenant 
evidently  contemplated  some  duty  and  diligence  on  the  part  of  the 
landlord.  The  defendant  sublet  the  building  in  tenements,  and  the 
last  subtenant  vacated  his  rooms  early  in  September,  1894.  The 
premises  being  then  entirely  abandoned,  the  defendant  on  the  12th 
of  that  month  (three  months  after  the  fire)  made  a  tender  of  the  keys, 
and  offered  to  surrender  the  premises  in  rescission  of  the  hiring. 
As  the  condition  precedent,  upon  which  the  lease  was  to  continue, 
had,  at  the  time  of  such  offer  to  surrender,  not  been  performed,  no 
diligence  having  been  used  by  the  landlord  in  making  the  necessary 
repairs,  the  tenant  had  the  right  to,  and  did,  terminate  its  liability 
by  the  offer.  It  follows  that  there  must  be  judgment  for  the  de- 
fendant. 


WOOD  V.  MAYOR,  ETC.,  OP  CITY  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Plrst  Department     February  11, 1S98.) 

1.  VoiitJiTTABT  Payment— Recovkbt. 

Where  an  owner  of  real  property  applies  to  the  city  authorities  for  a  per- 
mit to  construct  vaults  under  the  sidewalk,  and  voluntarily  pays  the  amount 
demanded  therefor,  he  cannot,  In  an  action  to  recover  back  a  part  thereof, 
raise  the  question  whether  a  previous  payment  for  a  permit  applying  to  a 
portion  of  the  space  in  question  exonerated  him  from  further  payment  aa  to 
that  portion. 

8.  Same— Payment  dndrr  Protest. 

The  fact  that  he  paid  the  amoimt  demanded  under  protest,  tmd  to  avoid 
possible  complications  or  delay  In  carrying  out  a  contract  to  erect  buildings 
on  the  land,  on  which  he  was  to  procure  a  building  loan,  does  not  deprive  tlie 
payment  of  its  voluntary  character. 

Action  by  Henry  S.  Wood  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York.  Motion  for  a  judgment  on  a  ver- 
dict directed  for  plaintiff,  subject  to  the  opinion  of  the  appellate  di- 
vision.    Verdict  set  aside. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGRAHAM.  and  McLAUGHLIN,  JJ. 

J.  P.  Berg,  for  plaintiff. 

W.  B.  Crowell,  for  defendant 

VAN  BRUNT,  P.  J.  The  following  facts  appeared  opon  the  trial: 
The  plaintiff  became  the  owner  of  the  premises  Nos.  112,  114,  and 
116  Bleecker  street,  in  the  city  of  New  York,  hy  deed  dated  July  14, 
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The  houses  which  formerly  stood  on  said  premises  had  been 
iwn,  and  there  was  an  old  existing  vault  in  front  of  No.  112. 
lit  to  construct  said   vault    had   been    obtained  by  a  former 

of  said  premises  in  November,  1870,  for  which  permit  the 

1251.50  was  paid  to  the  then  commissioner  of  public  works, 
d  vault  was  constructed,  and  existed  at  the  time  of  the  con- 
;  of  the  property  to  the  plaintiff.  The  plaintiff  having  made 
■act  with  his  grantor  as  to  the  erection  of  two  houses,  each 

and  6  inches  wide,  and  for  a  builder's  loan,  he  started  the 
ind  applied  to  the  commissioner  of  public  works  for  a  permit 
tract  vaults  in  front  of  his  premises,  including  the  space  occu- 

the  vault  in  front  of  No.  112.  The  commissioner  stated  that 
rge  would  be  |2  a  foot  for  the  whole  space,  but  that  he  would 
and  allow  to  the  plaintiff  the  75  cents  a  foot  which  had  been 

1870  for  the  vault  m  front  of  No.  112.  The  plaintiff  pro- 
against  paying  this  charge,  which  amounted  to  f437.50,  but 
nmissioner  would  not  issue  the  permit  unless  this  sum  was 
Plaintiff,  as  he  claims,  to  avoid  litigation,  and  fearing  that 
ction  of  his  buildings  would  be  delayed  and  interfered  with, 

be  put  to  great  loss,  paid  the  money  under  protest.  This 
was  brought  to  recover  back  the  amount  charged  by  the  com- 
er for  the  space  occupied  by  the  original  vault  in  front  of  No. 

•68  not  seem  to  be  at  all  necessary  to  discuss  the  question  as 
respective  rights  of  the  plaintiff  and  the  city  in  regard  to  the 
r  of  the  position  taken  by  the  city  that  the  plaintiff  had  no 
1  claim  to  the  vault  space  under  the  sidewalk  in  front  of  No. 
rhe  payment  of  the  sum  for  the  permit  to  erect  vaults  in  front 
premises  in  question,  including  the  space  in  front  of  No.  112, 
luntary,  and  hence  cannot  be  recovered.    The  case  of  Tiipler 

of  New  York,  125  N.  Y.  617,  26  N.  E.  721,  seems  to  dispose 

contention  on  the  part  of  the  plaintiff  that  he  was  coerced 

aking  the  payment.     He  applied  to  the  commissioner  for  the 

The  commissioner  claimed  that  the  charge  for  the  issuing 

permit  would  be  the  same,  notwithstanding  the  occupation  of 
ion  of  the  premises  for  which  the  permit  was  asked  by  the 
IB  vault.     The  plaintiff,  in  order  to  avoid  any  question  or  pos- 

of  delay  in  reference  to  the  construction  of  his  buildings,  paid 
lonnt,  received  his  permit,  and  constructed  his  vaults  in  ac- 
:e  therewith.  If  he  did  not  desire  a  new  permit  for  the  space 
id  by  the  previous  vault  in  front  of  No.  112,  there  was  no 
ty  of  his  making  an  application  therefor.  In  the  case  of  Trip- 
2!ity  of  New  York,  the  plaintiff  paid  an  illegal  assessment  to 
he  premises  assessed  from  the  lien  and  incumbrance  of  the 
lent,  in  compliance  with  the  terms  of  sale  and  deed  from  the 
I  to  the  purchaser.  The  court  held  that  the  payment  in  ques- 
as  made  without  any  coercion,  that  the  plaintiff  had  paid 
irily,  and  could  not  recover.  It  is  urged  that,  to  constitute  a 
iry  payment,  the  party  paying  must  have  had  freedom  to  exer- 
3  will,  and  that,  if  he  acts  under  any  species  of  compulsion,  the 
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payment  is  not  voluntary.  In  the  case  at  bar  there  ia  no  eridence 
but  that  the  plaintiff  had  the  freedom  of  exercising  his  will.  If  liis 
position  was  correct,  he  had  no  necessity  for  any  new  permit  so  far 
as  No.  112  was  concerned;  and  he  might  veiy  well,  have  contented 
himself  with  an  application  for  a  permit  as  to  the  rest  of  the  premises, 
and  then  proceeded  with  his  building,  if  he  could  do  so  according  to 
law.  But,  as  he  wanted  a  new  permit  for  the  whole  of  the  premises, 
and  thought  it  was  worth  paying  for,  it  is  diffcult  to  see  how  he  can 
get  the  money  back  again. 

The  vei-dict  must  be  set  aside,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event     All  concur. 


ALLBNTOWN  ROLLING  AHLLS  v.  DWYER,    . 
(Supreme  Court,  Appellate  Division,  First  Department.    February  11,  1888.) 

1.  Breach  of  Contract— Rkferkkce. 

In  an  actlou  to  recover  damages  for  a  breach  of  contract,  the  fact  that  the 
Items  going  to  make  up  the  amount  of  damage  sustained  are  numerous  does 
not  make  the  action  one  upon  an  account,  so  as  to  compel  a  reference. 

2.  Same— JcEY  Trial. 

Where,  In  an  acdon  brought  to  recover,  upon  several  causes  of  action,  a 
definite  sum  of  money  under  a  contract,  and  damages  for  Its  breach,  the 
defendant  denies  the  allegations  of  the  complaint  and  raises  the  general  issue, 
the  defendant  is  entitled  to  a  trial  by  Jury. 

&  Appeal — Review— Discretion  of  Trial  Court.         • 

Unless  In  very  exceptional  cases,  the  appellate  division  of  the' supreme  court 
will  not  reverse  the  exercise  of  the  discretion  of  the  court  below  in  refusing 
to  refer  the  issues  in  an  action. 

Appeal  from  special  term. 

Action  by  the  Allentown  Boiling  Mills  against  Thomas  Dwyer. 
From  an  order  denying  a  motion  to  refer  the  issues,  plaintiff  appeals- 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

John  Brooks  Leavitt,  for  appellant. 
Charles  J.  Hardy,  for  respondent 

INGRAHAM,  J.  The  plaintiff  has  appealed  from  an  order  deny- 
ing an  application  made  by  it  to  refer  the  issues  in  this  action  to  a 
referee  for  trial,  and  urges  in  support  of  its  appeal  that  the  court 
below  erroneously  applied  the  decisions  of  the  court  of  appeals 
as  to  the  character  of  actions  which  the  courts  have  the  power  to 
refer.  This  question  is  one  that  has  been  much  discussed  in  this 
state,  in  view  of  the  provisions  of  the  state  constitution  of  1777. 
that  "trial  by  jury  in  all  cases  in  which  it  has  heretofore  been  used 
in  the  colony  of  New  York  shall  be  established  and  remain  inviolate 
forever,"  and  which  provision  has  been  continued  in  all  the  revisions 
of  our  constitution  since  that  time.  The  latest  case  in  which  the 
court  of  appeals  has  discussed  the  question  is  that  of  Steck  t.  Iron 
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2  N.  Y.  236,  37  N.  E.  1.  The  court  in  that  case  reviewed  all 
mer  cases,  in  a  very  able  discussion  of  the  question,  both 
opinion  of  the  court  and  the  dissenting  opinion  of  the  chief 
and  we  think  it  clearly  settles  the  rule  which  is  to  be  applied 
ications  of  this  character.  The  conclusion  to  which  the  court 
is  stated  by  Judge  Earl  as  follows: 

(  plnlntiff  brings  his  action  upon  a  long  aeconnt.  then  It  Is  snch  as  was 
I  prior  to  1777,  and,  as  the  examination  of  a  long  account  Is  required  on 
the  defendant  cannot  defeat  a  reference  by  anything  he  may  set  np  In 
er  by  virtue  of  the  statutes  allowing  set-offs  and  counterclaims.  If  the 
8  cause  of  action  be  upon  contract  for  a  definite  sum  of  money,  or  for 
ex  contractu,  and  his  cause  of  action  be  not  gainsaid  by  the  defendant, 
defendant  sets  up  a  counterclaim  which  requires  the  examination  of  a 
>unt,  then  the  case  Is  such  as  would  have  been  referable  under  the  act 
But  if  In  such  actions  the  plaintiff's  cause  of  action  be  disputed,  then 
1  presented  which,  prior  to  1777,  gave  the  parties  the  absolute  right  to 
1,  and  that  right  cannot  be  taken  away  or  destroyed  by  anything  which 
idant  may  set  up  In  his  answer." 

view  was  strenuously  combated  by  the  dissent,  but,  as  it  re- 
the  assent  of  a  majority  of  the  court,  it  is  the  rule  which  I 
re  are  obliged  to  follow. 

xamination  of  the  complaint  in  this  case  shows  that  it  alleges 
of  action  which  are  within  the  class  in  which  the  defendant 
ight  to  a  trial  by  jury.  The  action  is  brought  to  recover  upon 
act,  whereby  the  plaintiff  agreed  to  furnish  to  the  defendant 

metal  work  for  the  light  and  fog-signal  house  at  Spring 
L.edge,  Portland  Harbor,  Me.,  in  accordance  with  the  speci- 
is  for  the  building  of  such  lighthouse,  which  specifications 
de  a  part  of  the  contract,  for  a  specific  sum  of  money,  with 
in  time  fixed  in  the  contract,  and  with  a  provision  that,  should 
endant  be  subjected  to  a  penalty  under  the  terms  of  his  con- 
)r  the  erection  and  completion  of  the  said  lighthouse,  then 
intiff  would  be  responsible  for  so  much  of  said  penalty  as 
be  caused  by  a  failure  on  its  part  to  do  the  work  which  it 
to  do  within  the  time  specified;  and,  in  such  event,  the  total 

amount  was  to  be  deducted  by  the  defendant  from  the  pay- 
y  him  to  be  made  to  the  plaintiff,  under  the  terms  of  the 
;t.  The  complaint  alleges  four  separate  causes  of  action, 
at  is  to  recover  the  balance  unpaid  of  the  sum  provided  for 
contract  to  be  paid  to  the  plaintiff  for  the  performance  of  the 
t.  The  second  cause  of  action  was  to  recover  damages  sus- 
by  the  plaintiff  because  of  the  failure  of  tho  defendant  to  have 
B;e  upon  which  the  lighthouse  was  to  be  constructed  properly 
,  as  he  had  agreed  to  in  his  contract.  The  third  cause  of 
was  to  recover  for  the  damages  sustained  by  the  plaintiff 
;  of  the  delay  in  the  completion  of  the  contract  arising  by 
of  the  failure  of  the  defendant  to  have  the  ledge  upon  which 
hthouse  was  to  be  built  properly  leveled,  as  in  the  second 
>f  action.  The  fourth  cause  of  action  was  to  recover  ¥112, 
lurrage  on  two  scows,  paid  by  the  plaintiff  at  the  defendant's 
,  and  insurance  on  certain  of  the  materials  used  in  the  con- 

A  bill  of  particulars  was  submitted  by  the  plaintiff,  setting 
N.T.S.— 10 
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forth  the  items  of  the  fonrth  cause  of  action.  As  to  the  first  causf 
of  action,  the  amount  payable  under  the  contract  ■was  stated,  with 
one  cash  payment  credited.  Under  the  second  cause  of  action  there 
was  a  statement  of  items  of  material  and  labor  for  replacing  lower 
part  of  caisson,  which  was  destroyed,  consisting  of  seven  items,  ag- 
gregating 11,942.89.  The  third  cause  of  action  was  for  a  delay  of 
84  days,  at  |10  per  day;  and  the  fourth  cause  of  action  consisted 
of  two  itemfi, — 18  insurance  and  |112  for  demurrage 

We  have  thus  an  action  brought  to  recover  upon  several  causes 
of  action  a  definite  sum  of  money  under  a  contract,  and  for  dam- 
ages for  a  breach  by  the  defendant  of  his  contract  with  the  plaintiff: 
and,  while  the  cause  of  action  to  recover  damages  for  the  breach 
of  the  contract  consists  of  several  items  of  damage,  the  cause  of  action 
is  entire,  and  is  not  upon  an  account.  The  cause  of  action  involved 
here  is  to  recover  the  damage  sustained  by  a  breach  of  a  contract 
by  the  defendant,  and  the  fact  that  the  items  going  to  make  up  the 
amount  of  damage  that  the  plaintiff  sustained  are  numerous  does  not 
change  the  character  of  the  action.  There  is  one  contract  made  by 
the  defendant  which  it  is  alleged  he  has  broken.  The  amount 
which  he  is  liable  for  is  the  amount  of  damage  that  the  plaintiff  sus- 
tained in  consequence  of  that  breach,  and  the  fact  that  the  items 
are  numerous  which  go  to  make  up  such  damage  does  not  make  the 
action  one  upon  an  account.  As  to  the  other  three  causes  of  action, 
there  is  nothing  in  any  of  them  in  the  nature  of  an  account.  The 
answer  of  the  defendant  admits  the  contract,  but  denies  the  breach. 
It  denies  the  performance  of  the  contract  by  the  plaintiff,  and 
that  there  is  anything  due  to  the  plaintiff  under  it.  It  admits  that 
the  plaintiff  expended  f8  for  insurance  on  the  cement,  and  denies 
the  other  allegations  constituting  the  fourth  cause  of  action,  and 
sets  up  certain  counterclaims.  The  defendant,  therefore,  substan- 
tially denies  the  allegations  of  the  complaint  as  to  the  four  causes  of 
action,  and  raises  the  general  issue  as  to  those  causes  of  action: 
and,  upon  the  issues  thus  raised,  the  defendant  is  entitled  to  a  trial 
by  jury.  We  think,  therefore,  that  the  court  was  clearly  right  in 
holding  that  the  action  was  not  one  which,  in  its  nature,  was  refer- 
able. It  is  proper,  however,  that  we  should  again  state  that  it  is 
a  very  exceptional  case  which  would  justify  us  in  reversing  the 
exercise  of  the  discretion  of  the  court  below  in  refusing  to  refer  the 
issues  in  an  action.  The  trial  by  jury  in  a  common-law  action  is, 
under  our  system,  the  normal  method  of  settling  the  issues  of  fact. 
The  court  is  only  Justified  in  ordering  a  reference  in  such  an  action 
where  it  clearly  appears  that,  in  consequence  of  the  nature  of  the 
proof  necessary  to  sustain  the  plaintiff's  cause  of  action,  a  trial  by 
jury  is  not  practicable;  or  when  the  plaintiff's  cause  of  action  is  baaed 
upon  an  account  involving  many  distinct .  items,  each  of  which  haa 
to  be  proved;  and  where  it  is  impracticable  for  a  jury  to  scrutinize 
the  evidence  offered  to  establish  each  particular  itan  of  the  count. 
Where  an  action  is  brought  to  recover  for  goods  sold  and  delivered, 
which  include  many  separate  sales  at  different  times,  each  one  of 
them  must  be  proved,  and  the  value  of  the  goods  sold  ascertained. 
It  is  quite  apparent  that  a  trial*  by  jury  would  be  impracticable,  as 
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1  be  impossible  for  the  jury  to  carry  in  their  minds,  the  evi- 
8  to  the  sale  and  delivery  of  each  particular  lot  of  gooils  sf)ld 
:  value  thereof.  Many  other  instances  could  be  adduced  of 
of  action  which  involves  the  examination  of  an  account, 
e  proof  of  many  items,  when  each  item  must  be  proved  as  a 
J  fact;  but,  where  one  of  the  parties  to  an  action  insists 
e  right  to  have  his  case  tried  in  the  ordinary  way  by  a  jury, 
1  court  should  not  refuse  such  a  trial,  and  insist  upon  sending 
J  to  a  referee,  unless  it  clearly  appears  that,  because  of  the 
at  the  proof  required  to  sustain  the  plaintiff's  cause  of  action, 
xial  is  impracticable.  If,  upon  the  submission  of  that  question 
rial  court,  that  court  determines  that  a  trial  by  jury  is  not 
icable,  we  would  not  be  justified  in  reversing  it,  except  in  a 
ise,  where  we  can  see  that  a  trial  before  a  jury  would  require 
mission  to  the  jury  of  the  questions  which  it  would  be  im- 
ible  for  them  to  determine.  Irrespective  of  the  power  of 
rt  to  grant  the  application  made,  there  is  not  presented  in  this 
ch  a  condition  as  would  justify  us  in  saying  that  it  appears 
y  diflBculty  will  be  presented  in  trying  the  questions  before  a 

srder  appealed  from  should  be  affirmed,  with  flO  costs  and 
mientB.     All  concur. 


Dlv.  438.) 
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ne  Court,  Appellate  Division,  Fourth  Department     February  8,  1898.) 

—Statements  to  Nbwspapkr  Reportkhs. 

view  of  Laws  1894,  c.  626,  making  It  a  misdemeanor  to  make  a  state- 
to  a  newspaper  reporter  which  would  be  libelous  If  published,  a  person 
'lily  liable  for  making  such  a  statement,  though  It  was  not  made  for 
cation. 

-iKSTRnCTIONS. 

i  sued  for  making  a  statement  to  a  newspaper  reporter  which  would 
)elou8  If  published  cannot  complain  of  a  charge  predicating  a  recovery 
finding  that  be  understood  that  the  statement  was  to  be  published. 

— TNSTRt'CTIONS. 

barge  that.  If  the  fact  Is  that  defendant  did  make  an  admission  as  cer- 
jvldence  tended  to  show,  It  Is  the  only  question  of  fact  which  the  Jury 
)  consider,  Is  not  objectionable,  as  an  Instruction  to  consider  the  alleged 
9SIon  as  an  Isolated  Item  of  evidence,  where  the  jury  are  subsequently 
icted  to  consider  other  testimony  in  connection  therewith, 
lett,  J.,  dissenting. 

al  from  special  term,  Erie  county.  ■ 

•n  by  Charles  Schoepflin  against  Michael  J.  Coffey  to  recover 
!8  for  making  a  defamatory  statement  to  a  newspaper  re- 
Judgment  for  plaintiff,  and  defendant  appeals.  Aflirmed. 
ed  before  HAEDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GKEEN, 
^KD,  JJ. 

Cnnneen,  for  appellant, 
is  Morey,  for  respondent. 

MS,  J.  On  the  16th  day  of  May,  1895,  there  appeared  In 
newspapers,  published  in  the  cities  of  Utica,  Syracuse,  Roch- 
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ester,  and  Buffalo,  a  telegraphic  dispatch  relating  to  the 
and  purporting  to  have  been  sent  from  the  city  of  Albany, 
is  claimed  was  false  and  defamatory.     The  article  as  pub 
rhcpe  peveral  papers  was  the  same  in  substance,  and  it  res 
h-wy,  viz.: 

"It  was  Btated  In  the  senate  this  afternoon  by  Senator  Coffey,  of  V 
two  imllrtments  have  been  lss\u'(l  .leainst  Assemblyman  Campbell,  of  1 
Schoepflin,  of  Erie,  In  connection  with  Mr.  Campbell's  ice  bill,  by  the  j 
of  Albany  county,  and  that  warrants  are  out  for  their  arrest" 

In  connection  with  this  statement,  the  dispatch  contair 
purported  to  be  further  details  of  the  affair,  which  clearlj 
that  the  offense  charged  against  the  parties  named  was 
and  it  likewise  contained  a  denial  by  each  of  them  of  anj 
or  improper  conduct  in  their  relation  to  the  bill  with  wh 
names  were  thus  associated.  At  the  time  of  the  publicatic 
dispatch,  both  the  plaintiff  and  the  defendant  were  membe 
state  legislature,  the  former  being  an  assemblyman  from  tl 
of  Erie,  and  the  latter  a  senator  from  the  county  of  Kings ; 
.  action  is  brought  by  the  plaintiff  upon  the  theory  that  th 
ant  cciumanicated  the  substance  of  the  article  to  a  repre 
of  the  "Associated  Press,"  and  that  he  is  consequently  rei 
for  its  publication.    • 

It  is  virtually  conceded  that  the  dispatch  in  question 
nished  to  these  different  newspapers  by  the  Associated  Prei 
is  an  association  engaged  in  the  business  of  obtaining  items 
from  varions  parts  of  the  world,  and  furnishing  the  sai 
patrons.  It  is  also  a  conceded  fact  that  one  Graham,  wb 
ag^nt  of  the  association,  sent  the  dispatch,  and  the  evidei 
to  show  that  the  information  upon  which  it  was  based  was 
by  him  from  the  defendant.  There  is  also  evidence  from  v 
jury  had  a  right  to  infer  that,  when  this  information  was 
parted,  the  defendant  knew  that  Graham  was  the  represei 
the  Associated  Press,  and  that  he  also  knew,  or  had  reasona 
to  believe,  that  the  statement  made  to  Graham  was  obt 
him  for  the  express  purpose  for  which  it  was  subsequen 
In  this  connection  it  is  proper  to  state  that,  while  admittiu] 
had  an  interview  with  Graham  in  which  there  was  some  con 
relative  to  the  reported  indictment  of  the  plaintiff,  the  c 
denies  having  made  the  stalonicnt  in  the  form  in  which  it 
lishcd;  and  he  asserts  that  he  simply  referred  to  the  subje 
as  a  rumor  which  was  in' circulation  at  the  capitol;  that  h 
particular  interest  in  it;  that  he  did  not  know  the  plain 
that  he  was  not  aware  that  Graham  intended  to  publish 
ment,  or  even  that  he  was  the  representative  of  the  assoc 
question.  This  denial  by  the  defendant,  which  to  some  es 
corroborated  by  other  evidence,  presented  a  distinct  issu^ 
upon  every  question  whicl\  was  essential  to  the  maintenan 
cause  of  action  alleged  in  the  plaintiff's  complaint;  and, 
having  been  carefully  and  impartially  submitted  to  the  jui 
learned  trial  justice,  we  must,  for  the  purposes  of  this  revii 
the  plaintiff's  contention  fully  sustained  so  far  as  it  relat 
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i  facts  of  the  case.  We  do  not  understand  that  the  plain- 
?ht  to  invoke  the  rule  just  stated  is  seriously  controverted 
defendant;  but  he  insists,  nevertheless,  that  the  judgment 
1  from  should  be  reversed  for  the  reasons  (1)  that  no  cause  of 
s  alleged  in  the  plaintiff's  complaint;  (2)  that  error  was  com- 
during  the  progress  of  the  trial;  and  (3)  that  the  damages 
i  by  the  jury  are  excessive.  We  shall  endeavor,  therefore, 
Ider  as  briefly  as  possible  these  various  propositions  in  the 

I  which  they  are  stated. 

II  be  observed  by  reading  the  plaintiflf's  complaint  that  it 
les  five  separate  counts,  the  first  four  of  which  contain  alle- 

appropriate  to  an  action  of  slander.  But  it  was  held  by 
■ned  justice  who  presided  at  the  trial  that,  in  the  absence  of 
:ation  of  special  damages,  the  evidence  was  insufficient  to  sup- 
'h  an  action,  and  that,  if  a  recoverj'  was  had  at  all,  it  must  be 
e  cause  of  action  set  forth  in  the  fifth  count,  which  reads  as 

viz.: 

For  a  further  cause  of  action,  plalntlflf  alleges,  upon  Information  and 
'bat  heretofore,  to  wit,  on  the  15th  day  of  May,  1895,  at  the  city  of 
state  of  New  York,  the  defendant  falsely  and  maliciously  spoke  and 
I  concerning  this  plaintiff  to  G.  Edward  Graham,  who  was  then  the 
and  reporter  and  collector  of  news  of  the  Associated  Press  of  the  state 
ork,  which  Associated  Press  included  a  large  number  of  the  daily  news- 
'  said  state,  and  in  the  presence  and  hearing  of  divers  other  persons,  the 
I  defamatory  words  following,  and  words  of  the  substance  and  tenor 
.  to  wit:  'I  know  that  an  indictment  has  been  found  against  Schoepflin 
this  plaintiff)  by  the  grand  jury  in  connection  with  Campbell's  ice  blU, 
best  authority  in  the  world.  I  would  gamble  on  it,'— meaning  and  de- 
lereby  that  he  knew  that  the  grand  jury  of  Albany  county  had  found 
ment  against  this  plaintiff,  who  was  then  a  member  of  the  legislature, 
the  assembly  of  the  state  of  New  York,  for  corrupt  and  criminal  conduct 
In  relation  to  and  in  cotmection  with  a  bill  which  had  been  introduced, 
then  pending.  In  said  assembly,  by  Mr.  John  H.  Campbell,  who  was  then 
r  of  said  assembly,  which  bill  was  commonly  known  as  'Campbell's  Ice 
lat  said  statement  was  so  made  to  said  Graham  in  the  presence  of  Ijewis 
d,  who  was  then  a  reporter  and  news  gatherer  for  the  New  York  World, 
ewspaper  published  in  the  city  of  New  York;  and  thereby  defendant 
lid  false  and  defamatory  statement  to  be  printed  and  published  hi  most 
lly  newspapers  of  the  state  of  New  York,  and  In  the  New  York  World, 
1  in  said  state  on  the  followhig  day." 

ced  to  a  more  concrete  statement,  this  count  in  effect  charges 
r  defendant  made  the  false  and  defamatory  statement  therein 
led  to  G.  Edward  Graham,  who  was  then  the  manager,  re- 
ind  collector  of  news  for  the  Associated  Press,  in  the  presence 
porter  and  representative  of  the  New  York  World,  a  daily 
per  published  in  the  city  of  New  York,  and  that  he  thereby 
the  same  to  be  printed  and  published  in  most  of  the  daily 
of  the  state.  The  vital  question,  therefore,  which  is  thus 
sd  for  our  determination,  is:  Does  this  allegation,  as  forrau- 
the  complaint,  contain  the  essential  elements  of  a  good  cause 
n?  In  our  effort  to  answer  this  question,  we  shall  first  treat 
;r  cause  of  action  the  plaintiff  has  attempted  to  set  forth  in 
1  count  as  one  of  libel,  purely;  and,  in  doing  so,  probably 
:  circumstance  to  be  noted  is  tliat  it  is  not  alleged,  neither  is 
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it  claimed,  that  the  defendaot  was  in  any  wise  connected  wit 
of  the  papers  which  published  the  libelous  article  compla 
or  that  he  actually  directed  or  requested  its  publication, 
however,  as  the  established  facts  of  the  case  clearly  indici 
nish  the  information  which  was  published;  and  he  famish 
a  representatire  of  these  papers,  under  circumstances  wh 
permit  the  inference  that  he  knew  the  relation  which  the 
to  whom  it  was  thus  furnished  occupied  towards  the  presi 
state;  and  there  are  numerous  authoritjes  holding  that  wl 
furnishes  facts  for  publication,  knowing  or  having  reasonab 
to  believe  that  they  are  to  be  used  for  that  purpose,  and  the 
fact  so  used,  he  is  just  as  liable  as  the  actual  publisher,  for 
son  that,  by  aiding  him,  he  becomes  the  means  by  which  the 
published.  This  doctrine  has  been  fully  sanctioned,  and  i 
the  authorities  supporting  it  are  cited,  in  a  recent  decisioii 
court  of  appeals  of  this  state.  Toumans  v.  Smith,  153  N. 
218,  47  N.  E.  265.  It  is  likewise  to  be  noted  that  it  is  i 
alleged  in  the  complaint  that  the  defendant  made  the  libeloi 
ment  to  Graham  with  the  design  or  intention  that  it  should 
lished,  or  that  he  knew  or  had  reasonable  cause  to  believe  1 
person  to  whom  it  was  made  was  the  representative  or  in  a 
connected  with  the  newspapers  which  subsequently  publis 
same.  This  omission,  from  the  standpoint  from  which  we  i 
considering  the  plaintiff's  cause  of  action,  woald  present 
serious  question  if  one  had  been  raised  by  a  timely  and 
objection.  It  appears,  however,  that,  at  the  opening  of  tl 
the  plaintiff  was  simply  called  upon  by  the  defendant  to  elect  ^ 
he  would  proceed  for  slander  or  libel;  and,  when  this  mot: 
denied,  the  learned  counsel  for  the  defendant  asked  that  t' 
plaint  be  dismissed  in  so  far  as  it  alleged  the  publication  of  t 
derous  words  complained  of,  upon  the  ground  that  such  publ 
if  any,  was  too  remote,  and  that  it  was  not  the  proximate  or 
result  of  the  alleged  slander.  This  motion  was  also  deni 
thereupon  counsel  requested  that  the  complaint  be  dismiss 
erally.  It  further  appears  that  at  this  time,  not  only  wa 
no  specific  objection  made  that  the  complaint  did  not  state 
of  action  for  slander,  but  that  subsequently  the  plaintiff,  i 
inbefore  suggested,  was  permitted  to  give  proof  tending  t 
both  knowledge  and  intent  upon  the  part  of  the  defendant 
ing  this  statement  to  Graham,  without  any  objection  that  tl 
had  not  been  properly  pleaded.  We  think,  therefore,  tha 
if  the  complaint  were  to  be  regarded  as  defective  in  the  par 
specifically  mentioned,  such  defects  were  cured  by  the  proof 
upon  the  trial,  and  that  the  complaint  might  have  been  ame 
as  to  conform  to  such  proofs,  in  which  case  the  action  mig] 
been  maintained  as  one  of  libel,  pure  and  simple.  But  i1 
absolutely  necessary  to  pass  definitely  upon  this  question, 
view  which  we  take  of  the  case;  for,  however  defective  tl 
plaint  may  be  regarded,  in  the  aspect  in  which  we  have  thus  : 
sidered  it,  it  did,  in  our  opinion,  contain  all  the  essential  alle 
of  a  complete  cause  of  action  for  libel  or  its  equivalent 
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lapter  340  of  the  Laws  of  1890,  section  254  of  the  Penal  Code 
ended  by  adding  thereto  the  following  supplemental  provision, 

54a.  Any  person  who  willfully  states,  delivers  or  transmits  by  any 
hatever  to  the  manager,  editor,  publisher  or  reporter  of  any  newspaper, 
B.  publication,  periodical  or  serial  for  publication  therein  any  libel- 
ement  concerning  any  person  or  corporation  and  thereby  secures  th» 
ublication  of  the  same,  is  guilty  of  a  misdemeanor." 

in  1894  this  section  was  a^ain  amended  by  striking  out  the 
d  words,  so  that  it  now  reads: 

>erson  who  willfully  states,  delivers  or  transmits  by  any  means  whatever 
lanager,  editor,  publisher  or  reporter  or  other  employe  of  a  publisher  ot 
spaper,  magazine,  publication,  periodical  or  serial,  any  statement  con- 
my  person  or  corporation,  which.  If  published  therein  would  be  a  libel, 
of  a  misdemeanor."    Laws  1894,  c.  626. 

apparent  design  and  the  necessary  result  of  this  amendment 
irm  that  whoever  willfully  makes  a  statement  to  a  representa- 
a  newspaper  concerning  any  person  which,  if  published,  would 

to  a  libel,  commits  a  crime;  and  this,  independent  of  the  fact 
iier  such  statement  was  made  for  publication,  or  whether  its 
tion  waa  secured  by  the  person  making  it. 
rtatement  for  the  publication  of  which  the  plaintiff  insists  that 
endant  is  responsible  was  highly  defamatory  in  its  character, 
ot  only  imputed  to  the  plaintiff  conduct  which  was  criminally 
aful  and  dishonorable,  but  it  charged  that  he  had  been  indicted 
r  by  the  grand  jury.  It  is  too  obvious,  therefore,  to  admit  of 
nt,  that  such  a  statement  was  libelous;  and,  as  it  is  alleged 
zomplaint  that  it  was  made  to  and  in  the  presence  of  a  repre- 
re  of  the  Associated  Press,  it  is  clear  that  the  defendant  stands 
I  with  the  commission  of  an  unlawful  act,  from  which  the 
f  claims  that  he  has  suffered  damage. 

being  the  situation,  it  must  be  conceded,  we  think,  that  the 
is  not  leave  the  injured  party  remediless,  and  consequently,  so 

the  complaint  sets  forth  a  cause  of  action,  it  is  not  absolutely 
d  that  it  should  contain  all  the  elements  of  that  particular 
P  action  which  the  law  terms  "libel."  Thomas  v.  Smith,  75 
73,  27  N.  Y.  Supp.  589;  Hughes  v.  City  of  Auburn,  21  App. 
.1-318,  47  N.  Y.  Supp.  235;  Olcott  v.  Carroll,  39  N.  Y.  436. 
se  was  not  submitted  to  the  jury  upon  precisely  this  theory, 
le;  but  this  is  something  of  which  the  defendant  ought  not  to 
in,  inasmuch  as  the  jury  were  expressly  instructed  that,  as  an 
isable  prerequisite  to  a  verdict  in  favor  of  the  plaintiff,  they 
nd  that  the  defendant  intended  or  understood  that  the  state- 
lade  by  him  to  Graham  was  to  be  published  in  some  news- 

jrrors  which  it  is  asserted  were  committed  during  the  progress 
trial  relate  to  the  admission  or  rejection  of  evidence,  and  also 
chaise  of  the  court,  as  well  as  to  the  refusal  of  the  court  to 
in  accordance  with  the  requests  of  counsel.  We  have  ex- 
the  various  exceptions  relied  upon  by  counsel,  and  find  that 
>f  them  involve  virtually  the  same  question  which  has  already 
)nsidered;   and  the  only  one  appearing  to  present  any  error 
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which  can  be  regarded  as  at  all  prejudical  to  the  defendant  is  that 
which  was  taken  to  the  portion  of  the  charjre  in  which  allusion  was 
made  to  the  evidence  of  the  defendant's  admission  that  he  told  Gra- 
ham, for  the  Associated  Press,  that  the  plaintiff  had  been  indicted, 
and  that  the  sheriff  had  a  warrant  for  his  arrest.  In  charging:  the 
jury  upon  this  subject,  it  is  not  to  be  denied  that  the  trial  court  did 
say,  as  is  claimed  by  the  defendant,  that,  if — 

"The  fact  Is  that  this  statement  was  made  by  the  defendant,  It  covers,  perhaps. 
the  only  question  of  fact  which  you  are  now  considering,  and  would  establish  the 
truthfulness  of  the  plaintiff's  contention  that  the  statement  which  he  made  to 
Graham  was  to  the  full  extent  that  the  plaintiff  had  been  Indicted,  and  tliat  a 
warrant  was  out  for  hia  apprehension." 

And,  if  this  language  was  in  no  wise  qualified  by  what  preceded  or 
followed  it,  there  would  possibly  be  much  force  in  the  defendant's 
contention;  but,  upon  referring  to  the  body  of  the  charge,  we  find 
that  the  learned  trial  justice,  after  making  the  statement  above 
quoted,  used  these  significant  words: 

"There  is,  however,  a  dispute  about  this,  and  yon  will  consider  the  testimony 
to  which  your  attention  will  be  now  called  in  connection  with  it,  for  the  pnipoae 
of  determining  what  the  fact  is  In  this  behalf." 

And  he  thereupon  referred  briefly  to  the  evidence  bearing  upon 
this  branch  of  the  case,  and  then  added: 

"You  wHl  observe  that  the  remark  of  the  court.  In  the  beginning,  that  there 
was  a  controversy  In  this  testimony  as  to  Just  what  waa  said  between  the  parties. 
Is  now  made  quite  apparent  from  the  reading  of  the  testimony.  It  is  for  you  to 
determine  what  took  place  between  the  parties.  It  is  for  yon  to  determine  Just 
what  declaration  or  statement  was  made  by  Coffey  to  Graham.  The  court  can 
be  of  no  service  to  you  whatever  upon  the  question  further  than  It  has  by  calling 
}-our  attention  to  the  testimony,  and  stating  to  yon,  in  calling  your  attrition  to 
this  branch  of  the  case,  that  after  an  examination  of  all  the  testimony  bearing 
upon  this  question,  whether  the  court  has  called  your  attention  to  it  or  not,  if 
you  reach  the  conclusion  that  Coffey,  in  his  conversation  with  Graham,  said  to 
him  that  the  plaintiff  and  Campbell  had  been  indicted,  and  that  warrants  were 
out  for  their  arrest,  then  you  will  proceed  to  the  ezamlxiaUon  of  anoth»  question 
which  will  be  given  to  you  by  the  court  presently." 

We  think  it  quite  apparent,  therefOTe,  that  the  jury  were  given 
to  understand  that  they  were  not  to  considar  the  defendant's  alleged 
admission  as  an  isolated  item  of  evidence,  but  that  they  were  to  first 
satisfy  themselves  whether  or  not  the  admission  was  made  as  testi- 
fied to,  and,  if  it  was,  then  to  determine  to  what  extent  it  tended  to 
establish  the  plaintiff's  cause  of  action.  There  certainly  was  noth- 
ing objectionable  in  this,  and  the  defendant's  exception  simply  fur- 
nishes another  admonition  of  the  danger  which  accompanies  an  at- 
tempt to  give  effect  to  a  particular  sentence  or  paragraph  in  a  charge, 
detached  from  its  context. 

We  come  now  to  consider  the  defendant's  contention  that  the  dam- 
ages awarded  by  the  jury  are  excessive,  and  we  think  this  is  a  matter 
concemii^  which  little  need  be  said.  The  damages  are  large,  ex- 
ceptionally so;  and  at  first  glance  it  would  seem  that  they  are  larger 
than  the  facts  of  the  case  fairly  warrant  Nevertheless,  the  amount 
to  be  awarded  the  plaintiff  was  a  matter  which  resided  in  the  dis- 
cretion of  the  jury,  and  we  are  unable  to  say  that  this  discretionary 
power  has  been  in  this  instance  unwisely  or  improperly  exercised. 


Digitized  by 


Google 


Ut.) 


HULBEBT    V.   HOHMAN. 


633 


>laintiff  occupied  a  public  station,  to  which  none  but  men  of  the 
est  integrity  ought  to  aspire.     In  order  that  he  might  All  the 

with  advantage  to  his  constituents  and  credit  to  himself,  it 
)f  the  utmost  importance  that  his  chai-acter  should  remain  un- 
iched.  The  language  for  which  the  jury  have  found  the  defend- 
esponsible  was  susceptible  of  but  one  constniction  by  all  who 
it.  It  not  only  charged  the  plaintiff  with  the  violation  of  a 
3  duty,  but,  impliedly  at  least,  with  the  commission  of  a  grave 
lenious  crime.  This  language  was  published  in  various  parts 
e  state,  and  it  was  doubtless  read  by  thousands  of  people  As 
essary  consequence,  wherever  the  charge  was  published,  the 
iff's  name  was  associated  with  the  odium  which  very  properly 
les  to  the  commission  of  the  crime  of  bribery;  and  the  injury 
i  reputation  which  resulted  must  have  proven  well-nigh  irrepa- 
We  do  not  think  that  the  evidence,  as  a  whole,  will  warrant 
Dnclusion  that  the  defendant  was  guilty  of  express  malice  in 
ig  the  statement  he  did  to  Graham,  but  it  will  permit  the  infer- 
that  such  statement  was  made  carelessly  and  recklessly;   and 

jury  took  that  ^^ew  of  it,  as  they  imdoubtedly  did,  they  were 
ihed  suflBcient  justification  for  awarding  punitive  as  well  as  com- 
tory  damages.  Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701; 
er  V.  Publishing  Co.,  132  N.  Y.  181,  30  N.  E.  393;  Holmes  v. 
,  147  N.  Y.  59,  41  N.  E.  409;  Karwowski  v.  Pitass,  20  App.  Div. 
t6  N.  Y.  .Supp.  691.  We  find  nothing  in  the  record  before  us 
I  seems  to  require  a  reversal  of  the  judgment  and  order  appealed 
and  we  conclude,  therefore,  that  they  should  be  afBrmed. 
Igment  and  order  affirmed,  with  costs. 


.RDm,  P.  J.,  and  GREEN,  J.,  concur. 
:D,  J.,  not  voting. 


FOLLETT,  J.,  dissents. 


Ise.  Rep.  248.) 


HULBERT  et  al.  v.  HOHMAN. 


'Supreme  Court,  Special  Term,  Onondaga  County.     Jannary,  1S98.) 

>MENT  TO  SdMMONS  AND  COMPLAINT— PoWER  OF  CotJRT  TO   GrANT. 

VTien,  through  Inadvertence,  the  summons  and  complaint  In  an  action  are 
Itled  In  the  name  of  the  plalntiBf  company,  Instead  of  the  receiver  thereof, 
s  within  the  power  of  the  court  to  grant  an  amendment  thereto  making  the 
elver  plaintiff  therein,  Instead  of  the  company. 

ion  by  Hulbert  Bros.  &  Co.  against  John  T.  Hohman.  Motion 
end  summons  and  complaint.     Granted. 

tion  to  amend  summons  and  complaint  herein  by  making  Fred- 
P.  Forster,  as  receiver  of  Hulbert  Bros.  &  Co.,  instead  of  said 
;rt  Bros.  &  Co.,  plaintiff. 

ing  G.  Hubbs,  for  the  motion. 
i.  Shea,  opposed. 

3C0CK,  J,  It  seems  that  at  the  time  this  action  was  com- 
?d  the  above-named  Forster  had  been  appointed  receiver  of  Hul- 
Jros.  &  Co.,  and  therefore  the  cause  of  action  was  vested  in  him. 
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Through  inadyertence,  the  summons  and  complaint  were  entitled  in 
the  name  of  the  companj,  as  plaintifif,  and  this  application  is  now 
made  to  change  the  name  of  the  plaintiff  accordingly.  I  think  it 
is  within  the  power  of  the  court  to  grant  tlie  application,  and  that 
the  amendment  should  be  allowed.  Code  Civ.  Proc.  §  723;  Hecke- 
mann  t.  Young,  18  Abb.  N.  C.  196;  Kaplan  v.  Biscuit  Co.,  5  App. 
Div.  60,  38  N.  Y.  Supp.  1049.  As  was  suggested  in  Dean  v.  Gilbert. 
92  Hun,  427,  36  N.  Y.  Supp.  1004,  the  amendment  may  be  regarded 
almost  as  a  correction  of  the  name  of  the  plaintiff,  rather  than  the 
substitution  of  an  entirely  distinct  and,  different  party  from  that 
named  and  referred  to  in  the  allegations  of  the  complaint  The  sng- 
gestion  made  in  opposition  to  the  motion,  that  it  does  not  sufficiently 
appear  that  the  receiver  is  a  party  to  this  application,  or  represented 
therein  by  plaintiff's  counsel,  is  answered  by  the  fact,  among  others, 
that  part  of  the  moving  papers  are  the  proposed  amended  summons 
and  complaint,  duly  verified  by  Mr.  Hubbs,  as  attorney  for  the  re- 
ceiver, and  in  which  he  specifically  states  that  he  is  such  attorney. 
The  motion  is  therefore  granted,  with  f  10  costs,  to  abide  event. 
Motion  granted,  with  |10  costs,  to  abide  event. 


TOIjNO  t.  fox. 

(Supreme  Oonrt,  Appellate  Division,  First  Department    February  11.  1898.) 

1.  Libel — .TuBTiFrcATioN. 

In  order  to  Justify  a  libelous  publication,  the  proof  must  be  aa  broad  as 
the  charges. 

fl.  Same— EviDBNCE. 

On  appeal  from  a  judfrment  for  plaintiff  In  an  action  of  libel,  defendant 
contended  that  the  justification  pleaded  had  been  fully  proved.  The  libel  con- 
sisted of  statements  In  a  newspaper  article  purporting  to  describe  an  occa- 
sion when  plaintiff,  a  married  woman,  was  at  an  hotel  with  a  man  not  her 
husband.  While  certain  of  the  facts  stated  were  admittedly  true,  nnmerous 
others,  of  a  sensational  and  grossly  libelous  character,  were,  according  to 
plaintlfTs  testimony,  as  credited  by  the  Jury,  entirely  false.  Held,  that  the 
claim  of  Justification  of  the  libel  was  not  supported. 

a  Same— Matter  TiiBSLOns  Per  Se. 

Where  the  nature  of  the  subject-matter  of  an  alleged  libel  is  such  as  to 
warrant  the  conclusion  by  any  person  reading  It  that.  If  true,  It  tends  to 
show  meretricious  relations  between  a  married  woman  and  some  other  man 
than  her  husband,  it  constitutes,  as  against  her,  a  Iit>el  per  se. 

4   Same — Pdnitive  Damages. 

Punitive  damages  are  not  limited  to  cases  of  actu.<U  malice,  bat  may  t>e 
awarded  for  a  libel  recklessly  or  carelessly  published,  as  wdl  aa  for  one 
Induced  by  personal  111  will. 

5.  Sake— Evidence  of  Recklessness. 

Where  a  paper  publishing  a  libel  is  Issued  only  weekly,  and  the  publisher, 
before  issuing  it,  circulates  in  the  community  where  the  person  lll)eled  resides, 
a  "dodger"  calling  attention  to  the  forthcoming  article,  the  facts  show  both 
deliberation  and  opportunity  for  investigation,  and,  in  the  absence  of  evi- 
dence of  inquiry,  warrant  a  finding  of  recklessness  and  carelessness. 

4.  Same— Excessive  Damages. 

In  an  action  of  libel,  in  which  the  Jury  found  on  competent  evidence  that 
the  false  and  grossly  libelous  statements  complained  of  were  made  recldessly, 
without  inquiry  into  their  truth,  and  were  heralded  by  a  "dodger"  calling 
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Jtlon  to  them,  and  awarded  plaintiff  $25,000  damages,  hdd  that  the  ver- 
could  not  be  set  aside  as  excessive. 
— Mitigation  or  Damages. 

•idence  in  mitigation  of  a  libel  goes  only  In  reduction  of  exemplary,  and 
)f  actual  or  compensatory,  damages. 
— Evidence. 

the  trial  of  an  action  of  libel  based  on  a  newspaper  article,  defendant's 
isel  asked  plaintiff  whether  she  remembered  the  issue  of  a  certain  otlier 
spaper,  of  earlier  date,  containing  a  certain  article  (the  unexpressed  tlieory 
g  that  the  latter  article  was  the  source  of  the  one  complained  of.)  UcW 
,  standing  alone,  the  fact  as  to  plaintiff's  recollection  was  irrelevant,  and 
[luestlon  properly  excluded. 

Ai. — Exceptions  to  Instrdction. 

verdict  should  not  be  set  aside  on  appeal  as  the  result  of  an  exception 
n  blindly  to  an  entire  proposition  of  law  embodied  in  the  jmise's  charge. 
which,  upon  appeal,  is  directed  solely  against  a  single  word  employed 
tiaracterlze  an  admission  in  the  pleadings,  to  which  the  Judge's  attention 
not  directed,  either  before  the  jury  retired  or  when  the  exception  was 
n. 

E— Harmless  Errdk. 

an  action  for  libel,  plaintlflfs  counsel,  in  his  opening  statement,  men- 
?d  the  fact  of  the  conviction  for  conspiracy  of  two  persons  connected  with 
matters  alleged  in  the  libal,  but  for  whose  acts  defendant  was  not  ac- 
itabie.  and  the  Judge  instructed  the  Jury  not  to  be  influenced  thereby, 
reafter  the  counsel  attempted  to  call  out  from  witnesses  evitlence  of  such 
iction,  upon  the  theory  that  it  was  material,  but  objection  to  tlie  questions 

sustained.  Ck>unsel  had  not  been  Instructed  by  the  Judge  that  he  was 
entitled  to  aslt  the  questions.  Held  that,  in  view  of  his  theory,  he  was 
led  to  put  bis  questions,  and  have  them  ruled  on,  and  that  the  instruc- 
to  the  Jury,  reiterated  in  the  charge,  cured  any  possible  injury  or  prejndii'e 
sfendant. 
graham  and  McLaugiilin,  JJ.,  dissenting. 

?al  from  trial  term. 

)n  by  Emma  B.  Young  against  Richard   K.  Fox.     Fiom  a 

!nt  in  favor  of  plaintiff  for  |:2r).000  entered  on  a  verdict,  and 

n  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

?d. 

>r  about  the  30th  day  of  October,  1889,  there  was  published  in 
1\  periodical,  called  the  "National  Police  Gazette,"  then  owned 
titrolled  by  the  defendant,  the  following,  purporting  to  he  a  tnie 
t  of  an  occurrence  said  to  have  taken  place  at  the  Hamilton 
an  hotel  in  Paterson.  N.  J.,  a  few  days  prior  therelo: 

"Was  It  a  Vile  Plot? 

**A  Midnight  Surprise  Party  in  a  Patei-son,  N.  J.,  Hotel. 

"A  Door-Smashing  Seance. 

(Subject  of  Illustration.) 

Richard  D.  Young,  of  Montclalr,  N.  J.,  Is  a  very  much  abused  woman,— 
pposlre.  Two  men  recently  entered  the  Hamilton  House,  in  Paterson. 
le  largest  hotel  there,  and  registered  as  John  W.  Allen  and  F.  Morrey, 
Yorlt.  Allen  appeared  to  be  laboring  under  much  mental  excitement. 
ock  a  handsome  equipage  drove  up  to  the  hotel,  and  a  man  and  woman. 
hlonably  attired,  alighted.  They  registered  as  William  Alien  asid  wife, 
eialr.  They  were  assig^ned  to  room  20,  which  adjoins  the  one  occupied 
irst-named  guests.  They  soon  came  down  and  had  supper.  .Tohn  W. 
id  Morrey  Ivcpt  their  room.  Alxiut  10  o'clock  the  man  and  woman  re- 
thelr  room.  Two  hours  later  loud  voices  were  heard  in  the  hail,  followed 
■rash  of  a  door.     A  woman's  screams  followed,  and  then  all  was  confu- 
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sion.  The  man  who  bad  replstpred  as  William  Allen,  jiartly  dressed,  rushed  domi- 
stiilrs,  leaving  his  valise  behind,  and,  hastily  summoning  bis  carriage,  dravp 
rapidly  away.  The  woman  was  the  wife  of  John  Allen.  According  to  tlic 
woman's  story,  John  Allen  Is  not  her  husband's  name,  but  Richard  D.  Touii!:. 
who  assumed  the  name  of  Allen  to  gain  his  ends.  Mrs.  Xoung  had  been  sei>- 
arated  from  her  husband  for  some  time  past.  A  couple  of  weeks  ago  a  joxms 
man,  giving  his  name  as  Melano  C.  Rlchardt,  applied  for  board  at  Mrs.  Yaung's 
mother's  house,  where  Mrs.  Young  had  been  stopping  since  her  separation  from 
l.i-r  husband.  He  was  accommodated,  and  appeared  to  be  very  agreeable.  On 
the  day  that  the  scene  occurred  In  the  Hamilton  House,  he  aslced  Mrs.  Young  to 
take  a  drive  with  him.  She  consented,  and  the  two  started  for  Hackensack, 
with  the  results  mentioned  above.  The  lady's  side  of  the  story  is  as  follows: 
Rlchardt  pretended  to  lose  the  road,  and  drove  on  and  on,  finally  stopping  at  an 
hotel.  It  was  the  Hamilton  House,  in  Paterson.  He  insisted  on  her  going  in  for 
supper.  His  whole  demeanor  had  changed.  The  more  she  begged  to  be  driven 
home,  the  more  he  Insisted.  They  went  into  the  restaurant,  and  he  ordered 
oysters.  The  waiter  must  have  been  his  tool,  for  the  service  was  so  wretcbe,l 
that  they  left  the  table,  and  went  to  the  parlor,  where  Rlchardt  ordered  a  bottle 
of  chaiiipngne  to  be  brought.  They  refused  to  serve  it  in  the  parlor.  Mrs. 
Young  begged  to  be  taken  home,  but  Rlchardt  said  she  should  not  go  a  step  until 
the  wine  had  been  drunk.  They  must  go  to  a  sitting  room  upstairs.  Mrs.  Young, 
unwilling  to  create  a  scene,  went  up  with  him.  He  opened  a  door,  and  slie 
started  back.  There  was  a  bed  In  the  room.  Rlchardt  explained  that  It  was 
a  country  hotel,  and  that  things  were  not  arranged  as  In  the  city.  Behind  them 
was  the  waiter  with  the  champagne.  They  entered.  The  wires  of  the  Iwitle 
were  already  out  The  cork  came  out  without  noise.  Mrs.  Young  drank  a  glass- 
ful of  the  stuff.  Richardt  put  his  feet  on  the  foot  of  the  bed,  and  exel.iimed 
loudly:  'This  Is  the  happiest  day  of  my  life!'  Mrs.  Young  became  suddenly  111. 
and  Rlchardt  Induced  her  to  He  down,  and.  before  she  was  aware  of  his  inten- 
tions, turned  out  the  gas.  At  that  instant  Young  and  his  friend  smashed  in  the 
door,  and  entered.  Young  exclaiming  exultingly.  'Now,  at  last  I  have  caught 
you!'  ^Irs.  Young  saw  through  the  plot.  Her  strength  returned,  and  there  was 
a  terrible  scene.  Richardt  disappeared,  and  she  forced  her  husband  to  drive  her 
home  to  Montclair,  Uiough  at  first  he  Insisted  on  holding  her  there  a  prisoner. 
Before  going  he  paid  Richardt's  blU." 

In  the  same  paper  containing  this  account,  open  the  last  and  ont- 
side  page,  were  certain  drawings  or  sketches  purporting  to  picture 
certain  of  the  incidents  described  in  the  printed  article.  Across  the 
front  of  the  title  page  of  this  periodical  were  printed  the  words,  'Tnn 
in  a  Paterson,  N.  J.,  Hotel."  At  the  date  of  publication,  the  plain- 
tiff was  living,  and  for  some  time  prior  thereto  had  lived,  in  the  town 
of  Montclair,  N.  J.,  with  her  mother  and  her  children,  separate  and 
apart  from  her  husband,  one  Richard  D.  Young.  Prior  to  the  ap- 
pearance of  the  number  of  the  National  Police  Gazette  containing 
the  article  and  pictures  referred  to,  the  defendant  caused  to  be  dis- 
ti'ibuted  in  Montclair,  where  the  plaintiff  resided,  a  circular  or 
"dodger,"  calling  the  attention  of  the  public  to  the  edition  of  his  paper 
which  would  be  out  on  Wednesday.  October  30,  1889.  The  puronse 
of  this  action  was  to  recover  damages  claimed  to  have  been  suffered 
by  the  plaintiff  by  reason  of  the  publications  alleged  in  the  complaint 
to  be  false,  scandalous,  and  libelous.  The  defense  was  that  the  pub- 
lication complained  of  was  a  fair  and  true  report  of  the  facts  in  con- 
nection with  the  plaintiff's  visit  to  the  hotel  in  Paterson,  N.  J.,  at 
the  time  mentioned,  and  that  the  article  was  not  published  mali- 
ciously, or  with  any  intent  to  injure  the  plaintiff,  but  was  published 
by  the  defendant  as  a  matter  of  news  and  general  interest  to  the  pub- 
lic, in  the  belief  that  the  same  was  true.     At  the  dose  of  the  plain- 
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ase,  and  again  at  the  close  of  the  entire  case,  motions  were 
:o  dismiss  the  complaint,  which  were  denied,  to  both  of  which 
1  exceptions  were  taken,  and,  the  matter  having  been  submitted, 
the  judfje's  charge,  to  the  jury,  they  returned  a  verdict  in  the 
Ef's  favor;  and  it  is  from  the  judgment  entered  thereupon  that 
peal  is  taken. 

led  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
O'BRIEN,  and  INGRAHA5I.  JJ. 

amin  F.  Tracy,  for  appellant 
1  J.  Adams,  for  respondent. 

SIEN,  J.  Although  many  gronnds  are  urged  for  a  reversal 
judgment,  the  principal  ones  are  (1)  that  the  justification 
d  by  the  defendant  was  proved  in  every  essential  particular; 
it  the  court  erred  in  charging  the  jury  that  the  defendant's 
itioB  was  libelous  per  se;  and  (3)  tha-t  the  court  erred  in  its 
to  the  jury  upon  the  subject  of  punitive  damages, 
as  made  to  appear  that  many  of  the  incidents  related  in  the 
actually  occurred.  It  is  conceded  that  on  the  day  in  ques- 
e  plaintiff,  with  a  young  man,  named  Richardt,  left  Montclair, 
lome  time  about  5  o'clock  in  the  afternoon,  and  drove  to  Pater- 
It  would  appear  that  the  plaintiff  and  her  husband  were  liv- 
art,  and  that  the  latter,  with  a  view  of  obtaining  evidence 
t  her,  had  induced  Richardt  to  go  to  her  mother's  house,  where 
ed,  and  obtain  board,  which  he  did,  having  been  there  abont 
pks  prior  to  the  event  chronicled,  during  which  time,  by  assid- 
ttentions  to  the  plaintiff's  children — among  other  things,  by 
them  out  riding — he  ingratiated  himself  with  the  plaintiff. 
'  day  in  question  the  children  had  been  out  riding  with  Rich- 
ind  he  returned  with  them  to  the  plaintiff's  mother's  house, 
they  alighted;  and  then,  as  the  plaintiff  testified,  upon  Rich- 
invitation,  she  got  into  the  wagon  for  the  purpose  of  taking  a 
•ide  of  five  or  ten  minutes,  intending  to  return  in  time  for  6 
:  supper;  but,  having  got  her  into  the  wagon.  Richardt,  claim- 
it  the  horses  were  unmanageable,  and  permitting  them  to  run, 
to  Pnterson.  Whether,  on  arriving  there,  he  went  directly 
hotel  or  to  a  stable  was  one  of  the  disputed  questions  of 
Prior  to  their  arrival,  at  about  2  o'clock  on  the  same  after- 
the  plaintiff's  husband,  with  a  friend,  had  reached  the  hotel, 
■cured  two  adjoining  rooms,  and,  in  anticipation  of  the  plo( 
had  been  arranged  for  in  reference  to  his  wife,  registered  for 
dt  and  the  plaintiff  in  the  hotel  register  as  "Mr.  and  Mrs.  Wil- 
illen."  As  nearly  as  can  be  determined  from  the  eviden(;e,  it 
the  neighborhood  of  6  o'clock  when  the  plaintiff  and  Richardt 
1  at  the  hotel,  which  they  entered  by  the  main  entrance,  and 
ded  to  the  i^estaurant,  where  oysters  were  ordered.  While 
lintiff  was  in  the  restaurant,  Richardt  succeeded  in  commnni- 
with  the  husband;  and  upon  returning  to  the  restaurant,  hav- 
[nplained  about  the  oysters  and  the  service,  insisted  on  having 
le  of  wine.     This,  the  plaintiff  testified,  she  protested  against, 
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asking  of  Bichai-dt  that  he  immediately  take  her  home,  but  he  told 
her  that  he  would  not  comply  until  he  had  had  the  bottle  of  wine. 
It  being  a  Sunday  night,  and  the  waiter  refusing  to  serve  the  wine 
either  in  the  dining  room  or  the  parlor  downstairs,  Richardt  r*"- 
quested  the  plaintiff  to  go  with  him,  as  she  states,  to  an  upstairs  par- 
lor, where  they  could  have  the  wine,  he  promising  then  to  return 
home  with  her.  Just  what  time  was  spent  in  the  restaurant  does 
not  appear,  but  it  is  established  beyond  cavil  that  all  the  occur- 
rences in  the  hotel  on  that  evening,  up  to  the  disappearance  of 
Richardt,  were  over  by  8  o'clock,  although  it  may  have  been  some 
time  after  that  before  the  husband  took  the  plaintiff  back  to  Mont- 
clair  to  her  mother's  house.  According  to  the  plaintiff,  upon  arriv- 
ing at  the  door  of  the  room  upstairs,  which  was  a  small  room,  with 
a  bed  and  table  in  it,  Richardt  pushed  her  in,  immediately  locking 
the  door,  but  opening  it  a  few  minutes  afterwards,  to  permit  the 
waiter  to  hand  in  the  bottle  of  wine  and  some  cigars.  From  the 
bottle  he  poured  out  a  drink  for  himself  and  about  half  a  glass  for 
the  plaintiff,  which  she  testifies  is  all  she  would  take,  and,  feeling 
sick  as  the  result  of  her  experience,  she  sat  down  for  a  moment  on 
a  chair,  when  Richardt,  who,  according  to  the  waiter's  testimony, 
had  removed  his  coat,  suddenly  turned  out  the  gas,  and  at  that 
moment  went  into  the  adjoining  or  connecting  room,  in  which  the 
husband  and  his  friend  were,  and  disappeared  from  the  scene, 
whereupon  the  husband  entered.  Then  followed  a  scene  between 
the  husband  and  wife,  which,  as  has  been  stated,  was  all  over,  so 
far  as  its  violent  character  was  concerned,  by  8  o'clock;  and  sqpie 
time  thereafter  the  husband  took  the  plaintiff  to  her  mother's  house. 
It  is  conceded  that  the  whole  thing  was  an  infamous  plot  on  the 
part  of  Richardt  and  the  husband  to  place  the  plaintiff  in  a  ques- 
tionable position.  But,  as  was  properly  stated  by  the  trial  judge, 
for  the  injury  which  she  suffered  at  the  hands  of  Richardt  and  her 
husband  the  defendant  was  in  no  way  responsible.  His  responsi- 
bility, if  any,  depended  upon  his  giving,  if  he  entered  upon  the  sub- 
ject at  all,  a  truthful  account  of  what  occurred,  and  he  was  bound 
to  show  that  the  publication  made  and  the  pictures  which  purported 
to  delineate  the  incidents  narrated  were  true,  made  in  good  faith, 
and  justifiable.  Comparing  what  actually  occurred  with  what  was 
published,  it  will  be  noticed,  if  the  plaintiff's  testimony  is  to  be 
believed,  that  she  and  Richardt  did  not  arrive  at  the  hotel  at  5 
p.  m.;  that  Richardt  did  not  register;  that  they  did  not  go  to  room 
20,  and  then  go  down  to  supper,  and  did  not  return  to  the  room  at 
10  o'clock,  and  remain  for  two  hours,  or  until  midnight;  that  there 
were  no  woman's  screams,  followed  by  the  crash  of  a  door;  neither 
did  any  door-smashing  take  place;  and  that  Richardt,  alias  Wil- 
liam Allen,  did  not  escape  from  the  room  partly  dressed,  and  did 
not  leave  his  valise  behind,  for  the  reason  that  he  had  none.  Cred- 
iting the  plaintiff's  story,  in  these  respects  the  article  was  false  and 
untrue.  In  view  of  the  verdict,  we  must  assume  with  respect  to 
the  disputed  questions  of  fact  that  the  jury  credited  the  plaintiff; 
and,  taking  her  version,  it  is  certain  that,  whether  we  regard  the 
publication  as  a  whole,  or  only  that  portion  which  was  most  dam 
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relating  to  the  going  and  returning  to  the  room,  and  re- 

;  there  for  several  hours,  there  was  a  failure  to  justify  the 

tion.     We  must  recall  the  rule  that  it  is  not  enough  to 

tart  of  a  libelous  publication  to  be  true,  but  the  proof  must 

road  as  the  charges.    As  stated  in  Holmes  v.  Jones,  121  N. 

24  N.  E.  703:     "Unless  the  defendant  could  justify  that 

even  if  he  could  justify  all  the  rest  of  the  publication,  the 

f  would  have  maintained  his  action,  and  been  entitled  to 

some  damages."    Whether  the  burden  thus  cast  upon  the 

int  of  proving  the  charges  laid  as  broadly  as  made  was  sus- 

is  disposed  of  adversely  to  him  by  the  verdict  of  the  jury, 

hich,  based  as  it  was  upon  conflicting  evidence,  we  have  no 

>  interfere.    It  is  claimed,  however,  tl-nt  tbe  error  into  which 

.1  judge  fell  in  charging  that  the  defendant's  publication  was 

i  per  se  is  fatal  to  the  judgment.    In  this  connection  the  ap- 

urges  that  a  perusal  of  the  article,  taken  as  a  whole,  would 

the  impression  to  all  reasonable  men  that  this  plaintiff 

e  victim  of  a  conspiracy,  and  was  not  guilty  of  any  moral 

and  we  are  referred  to  another  well-settled  rule  of  law,  well 

ed  in  Publishing  Co.  v.  McDonald.  11  C.  0.  A.  155,  63  Fed. 

follows : 

abtedly,  when  the  words  nsecl  are  nnamblf^ous,  and  admit  of  but  one 
e  question  of  whother  or  not  they  are  libelous  Is  one  of  law,  which  the 
ist  decide.  Equally  true  la  It  that  when  the  words  us?d  are  amblfinious 
Import,  or  may  permit  In  their  construction,  connection,  or  application 
htful  or  more  than  one  Interpretation,  and  in  some  senso  be  defamatory, 
(Ion  whether  they  are  such  Is  for  the  Jury."  See  Woodruff  v.  Bradstreet 
N.  T.  217,  22  N.  E.  351. 

lerefore,  taking  the  publications  as  a  whole,  they  did  not 
e  some  moral  delinquency  or  some  disreputable  conduct  to 
•son  of  whom  they  are  spoken"  (Stokes  v.  Stokes,  76  Hun, 
i  N.  Y.  Supp.  167);    or  if  the  language  or  pictures  did  not 

expose  the  plaintiff  to  contempt,  ridicule,  hatred,  or  deg- 
n  of  character  (13  Am.  &  Eng.  Enc.  Law,  295);  or  if,  in  the 
of  reasonable  people,  a  doubt  could  exist  as  to  whether  the 
tion  would  have  such  a  tendency, — then  clearly  it  was  error 
court  to  hold  as  matter  of  law  that  the  article  was  libelous 

Whether  we  take  the  publication  as  a  whole,  in  connec- 
th  the  pictures,  or  that  portion  which  relates  to  the  plain- 
ng  into  a  bedroom  with  a  person  other  than  her  husband, 
ter  being  there  some  time,  going  to  the  restaurant  for  the 
i  of  getting  refreshments,  and  then  voluntarily  returning  to 
iroom  at  10  o'clock,  and  remaiping  there  until  midnight, 
he  door  was  burst  open  by  an  enraged  husband,  it  is  suscep- 
f  but  one  construction,  reflecting,  if  true,  on  the  plaintiffs 
er  for  delicacy  and  chastity  and  marital  fidelity.  Or,  to 
language  of  the  trial  judge: 

ature  of  the  subject-matler  being  such  as  to  warrant  the  conclusion  by 
on  reading  It  that,  If  true,  It  tended  to  show  meretricious  relations  be- 
marrled  woman  and  some  other  person  than  her  husband,  Is  of  Itself 

It  constitutes  a  libel  per  se,  and  the  burden,  therefore,  Is  upon  the  de- 
who  gave  the  matter  publicity,  to  show  by  a  fair  preponderance  of  testi- 
it  the  statements  were  true." 
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We  think  that  the  trial  judge  could  have  gone  further,  and  said 
that  from  the  fact  that  the  "dodgers"  were  circulated  before  the 
periodical  itself  was  published,  followed,  as  they  were,  by  such  pub- 
lication, illustrated  with  a  picture,  among  others,  showing  the  "flight 
of  the  accomplice"  in  his  shirt  sleeres,  and  with  his  coat  on  his  arm. 
no  other  inference  could  be  drawn  than  that  the  defendant  intended 
to  convey  the  impression  that  the  plaintiff  had  been  enga.ged  in 
wrongdoing.  If  there  were  any  advantage  in  taking  the  different 
charges  separately,  it  might  be  a  debatable  question  whether  or  not 
the  article  was  intended  to  convey  the  impression  that  there  was  a 
plot  of  which  the  plaintiff  was  the  victim.  But  whether  as  the 
victim  of  such  a  plot  or  not,  if  she  was  guilty,  after  arriving  at  the 
hotel,  of  the  conduct  charged,  her  moral  character  in  the  eres  of 
all  respectable  persons  would  forever  be  r^arded  as  bad;  because, 
according  to  the  publication,  she  voluntarily  went  with  a  man  other 
than  her  husband  into  a  bedroom,  and,  after  remaining  th««,  with 
the  door  locked,  for  some  time,  went  with  him  to  the  restaurant  for 
refreshments,  ahd  again  deliberately  returned  to  the  bedroom,  and 
remained  there  two  hours,  during  which  time  champagne  was  served; 
and  this  seemingly  agreeable  intercourse  in  a  bedroom  was  continued 
until  midnight,  when  it  was  broken  in  upon  by  an  enraged  husband 
smashing  the  door,  and  finding  his  wife  reclining  on  the  bed,  and  the 
paramour  escaping  in  his  shirt  sleeves,  leaving  his  valise  behind 
him.  If  this  is  a  fair  paraphrase  of  the  article,  can  it  for  a  moment 
be  contended  that  a  married  woman  who  would  so  demean  herself 
was  entitled  to  be  regarded  as  a  respectable  and  faithful  wife?  And 
would  not  knowledge  that  she  had  been  guilty  of  such  conduct  es- 
trange from  her  decent  and  self-respecting  wives  and  mothers,  and 
have  a  tendency  to  expose  her  to  contempt,  ridicule,  hatred,  or  deg- 
radation of  character?  We  think  it  would  be  a  reflection  cast  upon 
the  moral  sense  and  discrimination  of  the  least  intelligent  of  the 
readers  of  the  National  Police  Gazette  to  conclude  that  such  a  publi- 
cation with  reference  to  a  married  woman  did  not  impute  to  her  some 
moral  fault,  and  did  not  asperse  her  character  for  chastity;  and  the 
trial  judge  was,  therefore,  right  in  holding  that  the  article  was  libel- 
ous per  se. 

This  brings  us  to  the  third  ground  upon  which  a  reversal  is  sought, 
namely,  the  question  of  damages;  the  appellant  at  the  outset  strenu- 
ously insisting  that  the  court  fell  into  error  upon  the  subject  of  malice, 
which  it  was  neces.sary  to  prove  in  order  to  justify  the  award  of  puni- 
tive damages.  The  argument  is  advanced  that  there  is  no  evidence 
tending  to  show  that  the  defendant  was  animated  by  any  malice  or 
ill  will  towards  the  plaintiff,  and,  therefore,  that  exemplary  dam- 
ages could  be  awarded  only  upon  the  ground  that  the  publication  had 
been  made  recklessly,  and  without  a  due  regard  for  the  truth;  and 
we  are  again  presented  with  the  contention  that  the  account  given 
was  singularly  accurate  and  true.  As  we  have  already  disposed  of 
this  contention  in  discussing  the  subject  of  justification,  we  need 
not  go  further  than  to  say  that  we  cannot,  in  view  of  the  conclusion 
reached  by  the  jury,  conclude  that  the  narrative  of  what  took  place 
was  either  accurate  or  true.     "Whatever  doubt  may  have  been  cre- 
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the  different  expressions  in  the  opinions  of  our  coarts,  these 
•  set  at  rest,  and  it  must  be  regarded  as  the  settled  law  laid 
I  all  the  later  cases  that  punitive  damages  are  not  limited  to 
actual  malice,  but  may  be  awarded  for  a  libel  recklessly  or 
ly  published,  as  wdl  as  for  one  induced  by  personal  ill  will. 
.  Matthews,  152  N.  Y.  152,  46  N.  E.  1(54;  Warner  v.  Publish- 
132  N.  Y.  181,  30  N.  E.  393;  Holmes  v.  Jones,  121  N.  Y.  461, 
.  701;  Id.,  147  N.  Y.  59,  41  N.  E.  409.  The  jury  having  de- 
lerefore,  that  the  article  was  not  essentially  accurate  or  true, 
re  entitled  to  award  punitive  damages,  provided  they  reached 
lusion  that  the  publication  was  carelessly  or  recklessly  made, 
lis,  we  think  that  the  circumstances  preceding  the  actual  pub- 
were  such  that  the  jury  might  well  have  concluded,  as  they 
tly  did,  that  the  publication  was  so  made.  It  must  be  re- 
ed that  this  was  not  a  daily  newspaper,  receiving  the  in- 
)n  over  the  wire,  or  hastily  gathered  and  turned  in  by  a  re- 
(vithout  there  being  much  opportunity  for  investigation  as  to 
h;  but,  in  anticipation  of  the  publication,  the  defendant 
'dodgers"  or  circulars  to  be  distributed  in-  the  community  in 
he  plaintiff  lived,  calling  the  attention  of  the  people  to  the 
it  such  a  publication  was  about  to  be  issued;  thus  showing 
(  publication  was  deliberate,  and  that  the  opportunity  for  in- 
into  the  truth  of  the  account  intended  to  be  published  was  af- 
There  was  no  evidence  adduced  to  show  from  what  source 
)unt  was  derived  by  the  defendant;  nor  was  there  any  evi- 
lat  the  slightest  inquiry  was  made,  from  whatever  source  re- 
Is  to  its  truth  or  falsity.  As  said,  therefore,  these  were  sig- 
facts  to  be  considered  by  the  jury  in  determining  whether 
the  publication  was  recklessly  or  carelessly  made;  and  with 
inclusion  that  it  was,  they  were  entitled  to  award  punitive 
3,  notwithstanding  the  fact  that  it  was  not  shown  nor  claimed 
;  defendant  personally  knew  the  plaintiff,  or  was  actuated  by 
sooal  ill  will  towards  her.  These  same  circumstances  with 
e  to  the  circulation  of  the  "dodger"  Impair  to  a  great  extent 
>llanf8  argument  that  the  damages  were  excessive.  It  is  not 
vlnce  to  interfere  with  the  subject  of  damages,  which  is  pc- 
one  for  the  jury,  nnle^  it  can  be  seen  that  the  verdict  reached 
a  influenced  by  partiality,  bias,  or  prejudice;  and,  in  view  of 
s  appearing,  from  which  the  jury  could  inter  that  this  publi- 
vas  made  without  inquiry  into  its  truth,  and  in  disregard  of 
intiff's  rights  or  character,  and  considering  the  distribution 
lodger  or  circular  in  the  very  community  in  which  the  plain- 
i,  the  jury  had  the  right,  in  their  discretion,  to  punish  the 
nt,  in  addition  to  making  reparation  to  the  plaintiff  for  what 
;arded  as  an  injurious,  reckless,  and  wanton  publication.  In 
g  of  this  branch  of  the  case,  we  cannot  do  better  than  to 
rbat  has  been  well  said  in  tlie  case  of  Smith  v.  Publishing  Co., 
St  502,  36  AU.  298: 

!PDse  wblch  the  pn>88  ansmnes  to  Itself  Id  the  ruttalens  bunt  for  sensational 
1  In  tbe  unsparing  Invasion  of  private  affairs  with  which  the  public  has 
ul  concern,  is  tJtte  disgrace  of  modern  Journalism,  and  one  of  the  greatest 
«.Y.S.-41 
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menaces  to  free  Institutions'    It  may  well  dispose  juries  In  a  proper  < 
large  damages,  both  compensatory  and  punltlye,  and  with  such  \ 
courts  will  not  be  readily  moved  to  Interfere." 

We  have  also  considered  the  further  contention  that  the  c 
in  charging  the  jury  that  evidence  in  mitigation  goes  only 
plary  damages.  Upon  this,  as  upon  the  question  of  whei 
damages  can,  if  at  all,  be  awarded,  whatever  doubts  may 
merly  existed  with  r^ard  to  the  rule,  it  has  been  disposed 
as  this  court  is  concerned,  by  the  case  of  Wuensch  v.  Asst 
App.  Div.  115,  38  N.  Y,  Supp.  607,  wherein  it  is  said: 

"The  rule  In  this  class  of  actions  Is  that.  If  the  publication  is  not  j 
plaintiff  is  entitled  to  recover  his  actual  or  compensatory  damages  in 
There  can  be  no  mitigation  of  this  kind  of  damages.  Slitigation  exi 
lates  only  to  punitive  or  exemplary  damages.  A  party,  if  entitled  to 
or  compensatory  damages,  must  be  awarded  such  damages  as  the  Jui 
naturally  and  necessarily  flow  from  the  publication  for  Injury  to  th 
reputation  and  character." 

See,  also.  Prince  v.  Brooklyn  Daily  Eagle,  16  Misc.  Rep. 
y.  Supp.  250;   Bradley  v.  Cramer,  66  Wis.  303,  28  N.  W.  372 

The  minor  points  presented  by  the  appellant  may  now 
examined.  It  is  insisted  that  tiie  learned  trial  judge  er 
eluding  the  question  asked  of  the  plaintiff  by  the  counsel  1 
fendant,  as  to  whether  she  remembered  "the  issue  of  the  '. 
Herald  of  Tuesday,  October  22,  1889,  containing  an  arti< 
'Wayward  Mrs.  Young.' "  It  is  urged  that,  the  defenda 
pleaded  in  mitigation  of  damages  the  fact  that  this  article 
published  in  other  newspapers,  and  was  published  by  hii 
faith,  he  should  have  been  permitted  to  show  that  fact;  a 
connection  it  is  claimed  that,  where  a  newspaper  article  i 
libelous  has  been  taken  from  another  paper,  and  republisl 
belief  that  it  is  true,  and  after  investigation  of  the  facts,  e 
such  facts  may  be  given  in  mitigation  of  damages.  With< 
iug  to  the  soundness  or  unsoundness  of  this  rule,  it  is  sul 
our  purposes  to  say  that  the  question  excluded  did  not  go 
tent  of  showing  that  the  article  was  taken  from  another  r 
or  that  it  was  investigated;  nor  was  there  any  offer  to 
such  thing  made  upon  the  trial.  Standing  alone,  the  1 
whether  or  not  the  plaintiff  saw  or  remembered  anything 
article  published  in  the  Herald  was  in  no  way  relevant. 

Another  error  assigned  is  that  relating  to  the  following 

"It  Is  further  admitted  that  before  the  publication  of  the  article  a 
complained  of,  and  the  Issuance  to  the  public  of  the  paper  containinf 
and  pictures,  the  defendant  caused  to  be  widely  circulated  In  the  toT 
clalr.  New  Jersey,  where  the  plaintiff  then  resided,  a  certain  circular 
which  Is  in  evidence  before  you,  calling  the  attention  of  the  public  t 
-n-hlch  was  about  to  Issue,  and  In  which  appeared  the  article  and  pictu 
tion." 

By  his  answer  the  defendant  admitted  that  the  article  an 
in  the  periodical,  and  also  the  handbill  or  dodger,  had  been 
and  circulated.  Therefore  the  only  exception  that  could 
was  to  the  statement  by  the  judge  that  it  was  widely  circuli 
attention,  however,  was  not  called  specially  to  such  charac 
the  discussion  turning  upon  whether  the  publication  and  < 
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were  or  were  not  admitted,  which  the  judge  properly  decided,  upon 
construing  the  pleadings,  in  the  plaintiff's  favor;  and  there  was  evi- 
dence from  which  the  inference  could  fairly  be  drawn  that  the  hand- 
bill was  widely  circulated  in  Montclair,  one  of  the  witnesses  testifying 
that  she  had  seen  it  in  the  hands  of  some  school  children  in  that  place. 
While,  therefore,  the  publication  and  circulation  were  admitted,  there 
is  no  doubt  that  the  question  of  the  extent  of  the  circulation  would 
have  been  left  to  the  jury,  as  practically  it  was  by  other  portions  of 
the  charge,  and  the  judge  would  have  had  an  opportunity  to  with- 
draw that  statement,  if  his  attention  had  been  specially  called  to  it. 
This  exception  was  taken  after  the  jury  had  retired,  and  it  is  not 
now  disputed  but  that  the  proposition  as  made  was  correct,  except  in 
the  particular  pointed  out.  We  think  the  value  of  verdicts  would 
be  impaired  if  they  were  liable  to  be  set  aside  as  the  result  of  an 
exception  taken  blindly  to  an  entire  proposition  of  law,  bat  which 
upon  appeal  is  directed  solely  against  a  single*  word  employed  by  the 
judge  in  characterizing  an  admission  made  by  the  pleadings,  to  which 
bis  attention  was  not  directed  either  before  the  jury  retired  or  when 
the  exception  was  taken^  Verdicts  would  be  equally  insecure  were 
we  to  reverse  this  judgment  upon  the  ground  of  error  in  permitting 
the  plaintiff's  daughter  to  testify  as  to  her  standing  in  the  community. 
Strictly  speaking,  this  was  not  a  relevant  inquiry,  because  the 
daughter's  standing  in  the  community  was  entirely  immaterial. 
But  it  must  be  remembered  that  she  was  a  member  of  the  family, 
living  with  her  mother;  and  it  was  but  one  way  of  showing  what 
was  the  standing  of  the  family  of  which  the  mother  was  the  head, 
in  the  absence  of  the  father.  There  was  no  point  made  upon  the 
trial  as  to  the  standing  of  either  the  mother  or  the  daughter,  and, 
apart  from  this  question,  which  was  objected  to,  the  jury  would 
naturally  have  indulged  in  the  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  standing  of  the  daughter  was  good; 
and  therefore  the  answer  could  not  have  been  to  any  degree  in- 
jurious. As  to  the  mother,  witnesses  were  produced  who  testified 
directly  to  her  character  and  standing,  and  the  defendant  in  no 
way  attempted  to  assail  or  weaken  their  testimony,  giving  no  evi- 
dence upon  that  subject. 

We  are  left,  therefore,  to  consider  but  one  additional  exception, 
and  that  relates  to  the  so-called  improper  remarks  of  the  counsel 
for  the  plaintiff  in  persisting,  both  in  his  opening  and  during  the 
course  of  the  trial,  in  bringing  before  the  jury  the  fact  that  the 
plaintiff's  husband  and  Richardt  had  been  indicted  and  convicted 
for  conspiracy  in  New  Jersey.  It  is  true  that  the  counsel's  remarks 
were  subject  to  criticism.  But  they  were  not,  in  this  case,  en- 
tirely without  justification,  and,  as  will  be  seen  from  the  occur- 
rences upon  the  trial,  no  possible  injury  could  have  resulted  to  the 
defendant  therefrom.  Thus,  in  the  opening,  when  the  statement 
was  made  that  two  years  after  the  publication  of  the  libel  the  hus- 
band and  Kichardt  were  indicted  and  convicted  for  the  offense  of 
conspiring  and  plottine  against  the  plaintiff,  the  objection  was 
made  that  no  such  issue  was  upon  trial;  and  at  the  request  of  the 
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defendant's  connsel,  the  judge  instructed  the  jury  that  they  must 
not  be  influenced  by  such  remarks.  Subsequently,  in  the  course  of 
the  trial,  the  counsel  inserted  in  questions  to  some  of  the  witnesses 
the  inquiry  whether  they  knew  that  Richardt  'and  the  husband  had 
been  indicted,  to  which  objection  was  made,  and  the  objection  was 
sustained.  It  will  be  noticed  that  the  trial  judge  at  no  time  in- 
gtmefed  counsel  that  he  had  not  the  right  to  ask  the  question; 
and,  in  counsel's  view  that  it  was  material,  we  think  he  was  en- 
titled to  present  the  question  in  such  form  as  to  have  it  ruled 
upon,  and  obtain  a  proper  exception,  and  he  could  not,  to  that  ex- 
tent, be  regarded  as  having  exceeded  the  limits  allowed  counsel  in 
conducting  his  side  of  the  case,  as  long  as  the  court  did  not  direct 
him  to  desist  from  repeating  the  question.  In  his  charge  to  the 
jury,  the  judge  called  their  attention  directly  to  this  matter  in  the 
following  way: 

"And  at  this  point  I  caution  yon  not  to  oonfoiind  the  wrong  which  yon  nwy 
have  gathered  from  the  tpstlmony  that  hag  heen  offered,  and  from  what  yon  have 
beard  In  the  assertion  of  counsel— the  wrong  that  may  have  been  hiflicted  upon 
the  plaintiff  by  her  husband  and  Richardt  and  others  by  reason  of  the  alleseil 
plot— with  the  wrong  charjered  in  the  complaint  in  this  action.  Do  not  confonnl 
the  two.  Whatever  the  liability  of  the  defendant  may  be.  he  is  not  to  accoun- 
for  or  compensate  the  plaintiff  for  any  wrong  she  has  suffered  by  reason  of  thi' 
conduct  of  her  husband  or  Richardt." 

From  a  careful  consideration  of  all  that  occurred  in  respect  to 
the  efforts  of  counsel  to  introduce  this  line  of  testimony,  and  es- 
pecially in  view  of  the  instructions  from  time  to  time  given  by  the 
trial  judge,  we  think  that  the  jury  could  not  have  been  misled  there- 
by. Thus  it  would  appear  that  whatever  injury  or  prejudice  might 
otherwise  have  resulted  was  entirely  removed  and  cured  by  the  fact 
that  in  each  instance  the  court,  while  according  to  the  plaintiff's 
counsel  his  legal  right  to  ask  questions  in  his  own  way,  and  have 
them  ruled  upon,  was  careful  to  take  away  from  him  any  benefit 
which  he  might  indirectly  attempt  to  obtain  by  injecting  this  ex- 
traneous matter  into  the  trial.  It  will  therefore  be  seen  that  the 
conduct  of  counsel  was  not  such  as  to  constitute  reversible  error. 

Upon  an  examination  of  the  record,  while  acceding  to  the  sug- 
gestion that  the  verdict  is  a  large  one,  we  have  been  unable  to  find 
any  error  which  would  justify  our  interfering  with  the  conclusion 
reached  by  the  jury  after  a  trial  unusually  free  from  exceptions, 
and  the  issues  in  which  were  presented  in  a  full  and  clear  man- 
ner to  the  jury  in  a  charge  that  was  eminently  fair  and  imiwr- 
tial,  and  which  accorded  to  the  defendant  all  his  rights. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

1NGRAU.VM,  J.  (dissenting).  I  concur  in  the  affirmance  of  this 
judgment,  and  wish  merely  to  add  a  few  words  to  the  opinion  <if 
Mr.  Justice  O'BRIEN  on  the  effect  of  the  decision  of  Wuensch  v. 
Association,  4  App.  Div.  115,  38  N.  Y.  Supp.  607.  I  do  not  con- 
sider that  that  case  settles  in  this  court  the  proposition  claimed 
for  it, — that  in  no  case  can  any  facts  be  considered  in  mitigation 


.Digitized  by 


Google 


Sup.  Ct.)  YOUNG   V.    KOX.  645 

of  damages,  except  punitive  or  exemplary  damages.  That  case 
came  before  the  court  on  a  motion  to  strike  out  the  facts  alleged 
as  a  "separate  and  partial  defense  and  in  mitigation  of  damages." 
Those  allegations  were  clearly  inadmissible,  either  as  a  defense  or^ 
in  mitigation  of  damages  of  any  kind.  The  incidental  reooark  con~ 
rained  in  the  opinion  that  "mitigation  extends  or  relates  only  to 
punitive  or  exemplary  damages"  was  not  at  all  necessary  to  the 
decision  of  that  case,  and  could  only  be  held  to  apply  to  the  partic- 
ular facts  therein  alleged,  and  not  as  a  general  statement  of  the 
law  applicable  to  all  cases  of  libel.  No  authorities  are  cited  to 
sustain  the  proposition,  and  it  is  quite  appareut  that  the  question 
was  not  argued,  or  necessary  to  the  decision  of  the  motion  then 
before  the  court.  The  question  cannot  be  said  to  be  clearly  pre- 
sented in  this  case,  as  it  is  quite  evident  from  the  amount  of  the 
verdict  that  the  jury  considered  that  the  facts  of  the  publication 
were  such  as  to  justify  them  in  awarding  punitive  or  exemplary, 
damages.  The  court,  in  its  charge  to  the  jury,  expressly  instructed 
them  that  they  were  not  to  award  to  the  plaintiff  any  damages  for 
that  portion  of  the  publication  which  had  been  proved  to  be  true. 
Upon  this  subject  the  court  charged  as  follows: 

"Did  what  really  occnrred  there  In  New  Jersey  on  that  evening  warrant  the 
account  which  the  defendant  published?  If  It  did,  then  the  verdict  should  be 
for  the  defendant;  If  it  did  not,  then  It  will  be  your  du^  to  determine  what  por- 
tion of  the  matter  In  question  has  not  been  shown  by  the  defendant  to  be  true: 
and  then,  did  the  portion  that  remains,  stripped  of  the  portion  that  has  been  shown 
to  be  true,  inflict  any  Injury  or  damage  upon  the  plaintiff?  Bearing  in  miud. 
now.  that  view  of  your  duty,  yon  will  proceed  to  determine  what  your  verdict 

Thus  the  court,  in  directing  the  jury  as  to  the  parts  of  the  pub- 
lication for  which  they  were  justified  in  avoiding  compensatory 
damages,  restricted  them  to  that  portion  of  the  publication  which 
wan  not  shown  to  be  true;  and  as  they  were  limited  to  a  finding 
of  damage  for  the  portion  of  the  publication  not  shown  to  be  true, 
the  facts  which  were  proved  to  be  true  could  not  be  considered  by 
the  jnry  in  mitigation  of  the  damages  caused  by  the  part  of  the 
article  not  true.    Counsel  for  the  plaintiff  then  stated  to  the  court: 

"Your  honor  has  charged  the  Jury  that  they  may  talte  Into  consideration  the 
evidence  adduced  on  the  part  of  the  defendant  in  mitigation  of  damages  on  the 
question  of  actual  damage.  Now,  the  rule  of  law  U  that  mitigation  only  goes 
to  exemplary  damages.  .Vnd  I  ask  you  to  so  charge,"— to  which  the  court  an- 
swered, "I  think  that  Is  so." 

We  must  consider  this  request  and  remark  of  the  court  in  con- 
nection with  the  rule  as  to  damage  already  charged,  and  I  think  it 
amonnted  to  but  this:  That  the  court,  havine  restricted  the  jury, 
in  the  consideration  of  .the  amount  that  they  should  award  as  the 
actual  damage  inflicted  upon  the  plaintiff  by  the  libel,  to  that  por- 
tion of  the  libel  which  was  not  true,  then  stated  that  the  facts 
proved  which  had  been  introduced  in  mitigation  of  damages  should 
not  be  considered  by  the  jury  as  mitigating  the  damage  actually 
inflicted  upon  the  plaintiff  by  the  portion  of  the  publication  which 
had  been  proved  to  be  true.  I  do  not  think  that  that  charge  was 
error.    Whether  or  not  what  the  court  said  to  the  jury  was  erro- 
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neous,  and  requires  a  reversal  of  the  judgment,  muBt  be  c 

-  in  relation  to  the  facts  of  this  particular  case;  and  whil 

that  the  remark  of  the  court  may  be  too  broad  as  a  gen( 

osition,  it  would  not  be  an  error  that  would  justify  us  in 

»     ■^^  the  judgment  if,  as  applied  to  the  particular  facts  of  this 

to  a  rule  of  law  which  had  been  laid  down  by  the  court 
the  jury  in  their  disposition  oif  the  question  of  damages,  ^n 
of  law  had  not  been  objected  to  by  either  party,  no  inji 
result  to  the  defendant.  The  general  proposition  that 
tion  for  libel  or  slander  could  facts  alleged  and  proved  i 
tion  be  considered  by  the  jury  in  determining  whether  t 
damage  has  been  in  consequence  of  the  whole  publication, 
consider  as  correct.  The  rule  is  stated  generally  in  thi 
Wachter  v.  Quenzer,  29  N.  Y.  551,  as  follows: 

",  "The  defendant  may  set  up  a  Justification,  or  he  may  allege  facts 

',m  full  Justification,  but  giving  some  color  to  the  charge,  by  way  of  n 

^    <  or  he  may  do  both;  and  in  either  case  he  may  prove  the  facts  as  they 

Ir^  they  fall  short  of  a  Justification;  and  the  Jury  may  take  them  Into  co 

for  the  purpose  of  mitigating  the  damages." 

This  statement  of  the  general  rule  has  been  aflQrmed  ms 

by  the  courts  of  this  state  and  by  text  writers  upon  thi 

In  none  of  the  cases  that  1  have  examined  has  it  been 

held,  where  the  point  was  directly  before  the  court  for 

tion,  that  in  no  case  can  facts  be  proved  which  could  I 

ered  by  the  jury  in  mitigating  the  actual  damage  sustaini 

;.'  ■         plaintiff  in  consequence  of  the  whole  publication  as  alleg 

/v  complaint.    If  a  party  is  entitled  to  prove  facts  short  of  i 

tification,  but  which  give  some  color  to  the  charge,  and  if 

may  take  such  facts  into  consideration  for  the  purpose 

gating  the  damages,  it  seems  to  me  that  it  must  be  the 

sustained  in  consequence  of  the  whole  publication,  and  i 

■'  -  the  plaintiff  would  be  entitled  to  recover,  if  none  of  the 

leged  in  the  libel  had  been  true.    The  amount  of  the  dama 

^"!    ^  person  libeled  is  entitled  to  recover  as  cojnpensation  mi 

.  .  -  ,  „  sarily  be  determined  by  the  jury,  not  upon  any  fixed  scs 

^  can  be  stated  as  settled  by  a  rule  of  law,  but  as  compens 

.    .^v     _  the  injury  received  in  consequence  of  the  publication  of 

*-  •  taken  as  a  whole ;   but  that  amount  can  be  reduced  if 

f  appear  that  a  portion  of  the  publication  was  true,  for  as  • 

jury  inflicted  by  virtue  of  the  publication  of  a  true  state 

•        "  matter  how  injurious  to  the  person  of  whom  such  statement 

there  cannot  be  a  recovery.    The  cases  in  which  the  court  li 

.*■•      V  ,  that  facts  in  mitigation  of  damages  are  evidenced  only  1 

tion  of  punitive  or  exemplary  damages  are  cases  in  which 

sought  to  be  alleged  were  only  relevant  as  showing  the 

i  actual  malice  on  the  part  of  the  defendant.    An  example 

."  .  case  of  Witcher  v.  Jones  (Com.  PI.)  5  N.  Y.  Supp.  917,  w 

affirmed  by  the  court  of  appeals  in  137' N.  Y.  599,  33  K 

"     *  There  the  court  says: 

"In  the  absence  of  privilege,  the  law  conclusively  Implies  malice — \. 
legal  JustiBcatloD— in  the  publication  of  an  actionable  libel;  and,  In 
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the  plaintiff  Is  entitled  to  full  compensation  for  his  Injury.  But  when,  beyond 
mere  Indemnity,  the  plaintiff  seeks  to  recover  exemplary  damages,  the  fact  of 
actoal  malice  In  the  publication  becomes  a  relevant  and  material  consideration. 
Hence,  In  defeat  or  mitigation  of  exemplary  damages,  the  defendant  may  Intro- 
duce any  evidence  of  which  the  legitimate  tendency  Is  to  show  that  he  was  not 
actuated  by  a  wanton  or  malicious  motive;  as,  for  instance,  that  the  libel  was 
uttered  neglij^ently,  or  against  his  will,  or  In  belief  of  the  apparent  truth  of  the 
defamatory  chai'ge." 

This  decision,  and  others  of  like  character,  apply  only  to  facts 
tending  to  show  a  want  of  actual  malice  on  the  part  of  the  de- 
fendant; and  it  is  clear  that  in  those  cases  they  cannot  have  the 
effect  of  mitigating  the  actual  damage  sustained  by  the  plaintiff. 
But  in  a  case  where  a  publication  consists  of  more  than  one  libel- 
ous statement,  and  the  defendant  is  justified  in  offering  in  evidence 
in  mitigation  of  damages  the  partial  truth  of  the  libel,  and  such 
facts  are  to  be  considered  by  the  jury  in  mitigation  of  damages, 
it  would  seem  to  me  to  follow  that  such  facts  are  provable  to  de- 
crease the  damage  which  would  have  been  sustained  by  the  plaintiff 
by  the  publication  as  a  whole,  if  the  defendant  had  failed  to  prove 
the  truth  of  any  of  the  facts  alleged  which  constituted  the  libel. 

I  have  before  stated  the  reasons  why  I  do  not  think  that  the  in- 
struction to  the  jury  in  this  case  was  to  the  effect  that  the  facts  as 
proven  could  not  be  considered  in  mitigation  of  the  actual  dam- 
age sustained  by  the  plaintiff  in  consequence  of  this  entire  publi- 
cation, for  the  court  had  instructed  the  jury  that  they  were  not 
to  consider  upon  the  question  of  damages  any  part  of  the  libel 
which  had  been  proved  to  be  true;  and  the  other  facts  alleged  in 
the  justification  apply  only  to  the  question  of  the  defendant's  malice, 
and  which  necessarily  were  confined  to  the  question  of  punitive 
damages. 

In  the  rest  of  Mr.  Justice  O'BRIEN'S  opinion  I  concur,  and  there- 
fore concur  in  the  afQrmance  of  the  judgment 

Mclaughlin,  j.,  concurs. 


<22  Misc.  Bep.  249.) 

8TBBLB  T.  CONNECTICUT  GEN.  LIFE  INS.  00. 

(Snprrane  Court,  Special  Term,  Onondaga  County.    January,  1898.) 

LiFX   luSCRANCK  —  AcnOH  BT   DoUEBTIO  AdMIHISTBATKIX— RIGHTS  OF  FOREIflN 

Admihistkatok 

Two  policies  of  life  insurance  were  Issned  by  a  foreign  company  to  one 
who  pledged  them  to  the  company,  and  removed  to  New  York,  where  he  died, 
without  having  redeemed  them.  In  the  foreign  state,  where  deceased  had 
assets  and  debts,  an  administrator  was  appointed,  who  paid  the  company  the 
amount  of  the  loan,  and  demanded  delivery  and  payment  of  the  polidea. 
One  was  paid,  and  suit  was  commenced  on  the  other.  Insured's  wife,  who 
partlcipatal  in  the  appointment  of  the  foreign  administrator,  secured  letters 
of  administration  in  New  York,  and  sued  on  the  policies,  without  offering  to 
pay  the  loan.  The  company  had  notice  of  her  appointment,  and  tliat  she  de- 
manded payment  of  the  policies,  but  had  no  actual  notice  of  the  suit  until 
after  it  paid  the  one  policy  to  the  administrator.  Held,  that  she  could  not 
maintain  the  suit-  as  against  the  foreign  administrator. 


Digitized  by 


Google 


•  «« 


648  49  NBW  YORK  SUPPLEMENT 

and  83  New  York  State  Reporter. 

Action  by  Blanche  M.  Steele,  as  administratrix  of  the  ( 
Herbert  A.  Steele,  deceased,  against  the  (Connecticut  Gem 
Insarance  Companj,  to  recover  on  two  policies  of  iBBuran< 
on  deceased's  life.    Complaint  dismissed. 

Frank  C.  Sargent  and  William  Kennedy,  for  plarntifC. 
C.  H.  Lewis,  for  defendant 

HIBCOCK,  J.  The  defendant  is  a  corporation  organizi 
the  laws  of  Connecticut,  and  having  its  principal  or  home 
Hartford,  in  that  state.  The  deceased  and  insured  He 
Steele,  at  the  time  of  the  execution  of  the  policies  in  quest 
a  resident  of  Connecticut.  February  25,  1887,  the  defendai 
the  first  of  the  policies  in  question  for  $2,000,  payable  to 
W.  Steele,  wife  of  the  said  insured,  if  surviving,  and,  ii 
then  dead,  to  the  legal  representatives  of  the  insured." 
payable  at  the  home  oflBce  of  the  company.  October  18,  ] 
said  wife,  Minnie  W.  Steele,  assigned  her  interest  in  said  ] 
the  insured.  The  second  of  said  policies,  for  f.3,000,  was  i 
the  defendant  December  2,  1887,  and  made  payable  to  "( 
representatives  of  the  insured  at  the  home  office  of  the  cc 
January  6,  1888,  the  insured  assigned  his  interest  in  said  ] 
his  mother,  Sarah  H.  Steele,  who  was  a  resident  of  Con 
She,  in  turn,  October  23,  1893,  reassigned  the  policy  to  the 
Upon  the  dates  October  23,  1893,  and  March  6,  1894,  resj 
after  he  had  become  vested  with  the  entire  ownership  the 
insured  assigned  said  policies  to  the  defendant,  the  one  f< 
upon  a  loan  of  |600,  then  made  by  said  defendant,  and  tin 
f2,000  upon  a  loan  for  ?400,  then  also  made  by  it.  Th< 
ment  in  each  case  is  absolute  upon  its  face.  It  does  no 
therefrom  that  the  same  is  as  security  for  the  loan  then  m 
such,  beyond  any  question,  was  the  fact.  The  policies  ih 
at  said  dates,  respectively,  were  delivered  to  and  left  with, 
til  after  the  death  of  the  insured,  as  hereinafter  stated, 
ously  remained  in  the  possession  of,  defendant  at  its  hon 
said  loans  not  having  been  paid  up.  The  insured,  having 
divorced  from  the  wife  mentioned  in  one  of  said  policies, 
Syracuse,  where  he  married  plaintiff,  and  continued  to  r« 
two  or  three  years  before  his  death,  which  occurred  at  saic 
or  about  February  4,  1897.  The  decedent  left  him  surv 
Connecticut  a  son  and  mother,  and  also  had  in  said  state 
time  of  his  decease,  some  real  estate,  and  possibly  some 
estate  outside  of  the  policies  in  question,  and  also  quite 
amount  of  debts,  which  have  been  presented  to  his  admii 
in  that  state.  February  4,  1897,  petition  was  made  in  said 
letters  of  administration  upon  his  estate,  and  such  pro 
had  that  thereafter  and  on  or  about  March  9,  1897,  lett« 
issued  to  the  mother,  Sarah  H.  Steele,  and  one  George  D. 
who  thereupon  gave  bonds  and  entered  upon  the  discharge 
duties  as  such.  Later  this  plaintiff  appeared  in  probate  eoui 
said  letters  had  been  issued,  by  her  attorneys,  and  .petition< 
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open  the  decree  granting  letters  to  said  persons,  and  npon  her  ap- 
plication such  proceedings  were  had  that  upon  said  date  another 
decree  was  made,  removing  the  mother,  and  constituting  and  ap- 
pointing sole  administrator  of  said  estate  said  Bissell,  who  there- 
after continued  to  act  as  such.  In  the  meantime,  and  upon  March 
2,  1897  (and  subsequent  to  the  presentation  of  the  petition  for  ad- 
ministration in  Connecticut,  and  prior  to  the  decree  granting  such 
administration),  the  plaintiff  had  been  appointed  administratrix 
upon  the  estate  of  said  deceased  in  the  county  of  Onondaga,  where 
he  died.  April  19,  1897,  the  CJonnecticut  administrator,  presenting 
his  certificate  of  appointment  as  such,  appeared  at  the  home  office  of 
defendant,  and,  offering  to  pay  the  loans  by  it  made,  as  hereinbe- 
fore stated,  demanded  the  said  policies.  The  defendant,  requesting 
time  for  consideration  and  consultation  with  its  counsel,  the  same 
was  allowed,  and  said  administrator  again  appeared  on  April  22d, 
and  renewed  said  offer  and  demajid,  with  the  result  that  he  paid  to 
the  company  the  amount  due  on  said  two  loans,  11,000,  with  ac- 
crued interest,  and  the  company  surrendered  to  him  the  policies. 
He  then  also  demanded  of  defendant  payment  of  said  policies.  The 
defendant  paid  him  the  amount  due  upon  the  f 3,000  policy,  but  did 
not  pay  the  other  one,  and  thereafter,  and  on  or  about  May  10th, 
action  was  commenced  by  him  upon  said  policy  against  said  d^nd- 
ant,  which  is  now  pending  in  the  state  of  Connecticut.  After  her 
appointment  as  administratrix,  plaintiff,  through  her  attorney,  had 
some  correspondence  with  the  defendant  about  these  policies. 
There'  was  some  communication  about  paying  the  loans  for  which 
they  were  held,  but,  as  a  matter  of  fact,  no  sufficient  or  legal  offer 
or  tender  of  the  amount  due  upon  said  loans  was  ever  made  bv 
plaintiff  to  said  defendant.  Something  also  was  said  in  said  cor- 
respondence in  behalf  of  plaintiff  about  suing  defendant,  and  some 
days  before  the  Connecticut  administrator  called  upon  the  defend- 
ant as  abore  stated  (April  19th)  plaintiff's  attorney  wrote  that  salt 
bad  been  commenced  upon  said  policies,  but  at  said  date  one  of  said 
policies  was  not  due,  and  such  suit  was  not,  as  a  matter  of  fact, 
commenced.  April  21st,  however,  suit  was  actually  commenced  by 
plaintiff  against  defendant  upon  said  policies  by  service  in  this  state- 
apon  the  person  designated  by  law.  Actual  notice  of  such  com- 
mencement, however,  was  not  brought  to  defendant  until  April  23d. 
Therefore,  on  April  22d,  when  defendant  delivered  to  the  Connecti- 
cut administrator  the  policies  in  question,  and  subsequently  paid 
one  of  them,  while  it  knew  that  there  was  an  administratrix  in  this 
state,  claiming  said  policies,  it  did  not  know  that  suit  had  been  com- 
menced thereon,  and  there  is  nothing  to  indicate  that  at  said  date, 
or  nntll  some  time  thereafter,  the  Connecticut  administrator  knew 
that  anybody  else  had  commenced  a  suit  upon  or  made  claim  to- 
the  proceeds  of  said  policies.  It  does  not  appear  that  he  knew  that 
any  administrator  other  than  himself  had  been  appointed.  There  i» 
no  evidence  that  defendant,  in  delivering  said  policies  and  in  mak- 
ing payment  as  It  did,  acted  in  any  way  in  collusion  with  the  Con- 
necticut administrator,  and  with  any  other  purpose  than  to  legally 
and  properly  discharge  its  obligations.    It  appears  in  the  case  that. 
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in  addition  to  her  appearing  by  attorneys  in  probate  conrt 
time  when  Mr.  Bissell's  co-administrator  was  removed  and 
constituted  sole  administrator,  the  plaintiff  at  some  other  ti 

".J  peared  therein,  and  secured  a  decree  authorizing  and  directii 

Connecticut  administrator  to  pay  her  a  certain  allowance  fro 

»  *■-  to  time. 

Under  these  facts  the  plaintiff  urges  that  she  should  be  i 
to  recover  of  defendant  in  this  action  upon  both  policies,  n 
standing  the  fact  that  it  has  already  actually  paid  the- ami 
one  thereof  to  the  Connecticut  administrator,  and  is  defeni 
a  suit  brought  by  him  upon  the  other  one.  I  do  not  think  t 
should  be  so  allowed  to  recover  upon  either  policy.  No  issi 
or  upon  the  evidence  in  the  case  could  be,  raised  over  the  1 
of  the  appointment  both  of  the  plaintiff  as  administratrix 
state  and  of  Mr.  Bissell  in  Connecticut.  It  is  to  be  assume 
the  evidence  that  the  court  of  each  state  had  jurisdiction  t 
^  the  appointment  which  it  did.    Neither  is  the  issue  in  the 

in  my  judgment,  exactly  or  fully  embraced  in  the  question  ^ 
the  obligation  of  the  defendant  represented  by  these  two  ini 
policies  would,  under  ordinary  circumstances,  be  regarded 
asset  in  the  state  of  New  York  or  in  the  state  of  Connecticu 
the  question  is  whether,  under  all  of  the  circumstances  of  th 
this  court  has  the  right  to  or  should  exercise  its  jurisdic 
compel  defendant  to  pay  to  this  plaintiff  the  amounts  of  su 
icies  as  against  the  payment  already  made  by  it  of  one  the 
the  Connecticut  administrator,  and  the  suit  by  him  pending 
it  upon  the  other  one.  The  obligation  evidenced  by  a  p€ 
insurance  is  a  simple  contract  debt,  and  is  assets  where  the 
resides.  Furthermore,  for  the  purpose,  at  least,  of  establish 
situs  of  such  an  asset  for  purposes  of  administration,  a  c 
tion  is  to  be  regarded  as  being  a  resident  of  any  state  where 
represented  by  an  agent  upon  whom  process  may  be  serv 
far,  therefore,  as  the  location  of  an  asset  represented  by  a 
of  insurance  is  to  be  determined  by  the  mere  residence  of  the 
it  may  exist  in  several  different  states,  and  the  courts  of  si 
ferent  states  may  have  concurrent  jurisdiction  of  the  co 
thereof  for  purposes  of  administration.  Sulz  v.  Association, 
Y.  563,  571,  572,  40  N.  E.  242.  There  is  some  question  on( 
authorities  how  far  this  location  of  such  an  asset  by  refer 
the  residence  of  the  debtor  and  the  otherwise  concurrent  j 
tion  of  the  courts  of  several  states  in  the  case  of  a  corporatii 
ing  a  residence  therein,  through  representation  by  agents  as 
stated,  is  affected  by  the  physical  location  of  the  policy  ol 
ance.  Independent  of  the  decisions  in  other  states,  there  ar 
in  New  York  which  seem  at  least  to  intimate  that  the  courts 
state  wherein  the  policy  of  insurance  was  found  would  ha 
cedence  in  jurisdiction  over  those  of  another  state  where 
fendant  had  a  concurrent  residence.  Such  are  the  cases  of  £ 
V.  Insurance  Co.,  22  Hun,  75,  aflBrmed  without  additional  o 
84  N.  Y.  648,  and  of  Morrisson  v.  Insurance  Co.,  57  Hun,  97 
Y.  Supp.  445,  which  does  not  seem  to  have  been  taken  to  th 
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of  appeals.  Upon  the  other  hand,  the  case  of  Sulz  v.  Association, 
above  cited,  in  reviewing  the  foregoing  cases,  intimates  quite  deci- 
fiivelj  (page  572,  145  N.  Y.,  and  page  246,  40  N.  E.)  that  the  mere 
presence  of  the  policy  of  insurance  in  one  state  would  not  give  the 
courts  thereof  precedence,  and  would  not  prevent,  under  proper 
circumstances,  the  courts  of  another  state  from  entertaining  juris- 
diction of  an  asset  based  thereon.  In  this  case,  however,  there  is 
more  than  the  mere  accidental,  physical  location  of  the  policies  of 
insurance  in  the  state  of  Connecticut,  and  absence  thereof  from  the 
state  wherein  this  suit  is  pending.  Their  presence  in  the  former 
state  has  been  accompanied  by  such  circumstances,  both  preceding 
and  following  the  death  of  the  intestate,  as,  in  my  judgment,  re- 
quire that  the  courts  of  the  former  state  should,  and  of  this  state 
should  not,  entertain  jurisdiction  for  the  collection  of  them  as  as- 
sets. Several  years  before  his  death,  as  hereinbefore  stated,  the  in- 
testate had  absolutely  transferred  the  title  and  possession  to  and 
of  said  policies  from  himself  to  the  defendant,  which  continued  to 
hold  them  at  the  time  of  his  death.  I  have  assumed  that,  although 
the  instruments  of  transfer  were  absolute  in  their  terms,  as  a  mat- 
ter of  fact  they  were  made  as  security  for  the  repayment  of  loans 
then  made  by  the  defendant  to  the  intestate.  But  upon  this  as- 
sumption the  fact  remains  that  the  defendant  had  acquired  an  ab- 
solute title  to  and  possession  thereof,  which  could  only  be  devested 
by  redemption  through  repayment  of  the  loans.  It  had  acquired, 
not  a  mere  order  upon  the  funds  which  might  some  time  become  due 
upon  said  policies  for  a  certain  part  thereof,  but  it  had  acquired, 
as  pledgee,  a  control  and  possession  of  the  entire  interest  under  the 
policies,  which  it  might  enforce  in  any  way  it  saw  fit  under  the 
ordinary  rules  applicable  to  such  pledges;  and  until  he  made  re- 
payment and  redemption  the  intestate  had  no  right  to  the  possession 
or  control  of  said  policies.  This  plaintiff,  as  administratrix,  had 
no  better  or  greater  rights  than  he  had  at  the  time  of  his  death. 
At  the  time  this  suit  was  commenced  neither  she  nor  anybody 
else  had  made  the  repayments  necessary  in  behalf  of  the  estate  of 
said  intestate  to  redeem  and  acquire  the  possession  and  control 
of  said  policies,  and  I  doubt  if  she  was  entitled  to  maintain  this  suit 
independent  of  the  rights  of  the  other  administrator.  I  do  not  think 
that  this  reasoning  in  this  form  of  action  is  aifected  by  the  fact  that 
the  same  corporation  which  held  the  policies  under  pledge  was  the 
one  which  had  issued  them.  It  is  quite  possible  that  plaintiff,  if 
otherwise  entitled  so  to  do,  might  have  brought  an  equity  action  in 
which  to  adjust  the  various  rights  of  the  parties,  and  that  therein 
the  court  might  have  taken  care  of  and  adjusted  the  rights  of  de- 
fendant as  pledgee  by  the  proper  modification  and  reduction  of  its 
obligations  as  debtor.  But  this  is  not  an  equity  action.  It  is  pure- 
ly an  action  at  law  to  establish  the  legal  liability  of  the  defendant 
upon  obligations  which  at  the  time  of  the  commencement  of  the 
suit  were  properly  in  its  possession  and  control  and  qualified  own- 
ership, and  to  which  plaintiff  was  not  entitled. 

If,  however,  I  am  wrong  in  this  construction  of  the  rights  as 
between  defendant  and  plaintiff  merely,  it  seems  to  me  quite  clear 
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that  this  court  should  not  give  this  plaintiff  the  coUectio 
poBsession  of  said  assets  as  against  the  Connecticut  adminis 
Without  knowledge  that  this  plaintiff  had  commenced  this  s 
even  claimed  said  policies  or  their  proceeds  aa  against  him,  1 
formed  in  behalf  of  the  intestate's  estate  what  the  law  certaii 
thorized,  if  it  did  not  absolutely  require.  He  advanced  the  n 
with  which  to  redeem  said  policies.  He  had  been  legally  app 
administrator,  and  when  he  tendered  to  defendant  the  amoun 
upon  said  policies  there  was  nothing  for  it  to  do  but  sur 
them  to  him,  and  so  likewise  when,  having  acquired  possesE 
said  policies,  he  demanded  payment  thereof,  he  was  entitled 
same  as  against  any  other  representative  of  the  estate,  if  t 
fendant  was  liable.  While  he  may  not,  in  any  legal  form 
become  subrogated  to  the  benefits  for  the  purposes  of  admi 
tion  of  superior  rights  which  defendant  had  in  said  polic 
pledgee,  certainly  equitably  he  should  be  given  the  benefit  o 
subrogation  for  the  purpose  of  allowing  him  to  collect  the  p' 
whereon  he  has  advanced  a  considerable  sum  of  money.  W 
as  a  matter  of  absolute  right  or  as  a  mere  matter  of  comi 
tween  states,  it  seems  that  this  court  should  not  entertain  jt 
tion  as  against  the  courts  of  Connecticut.  Merrill  t.  Insuran 
103  Mass.  245;  Sulz  v.  Association,  145  N.  Y.  572,  40  N.  I 
In  accordance  with  these  facts,  findings  and-  judgment  may 
pared  dismissing  plaintiff's  complaint,  with  costs. 
Complaint  dismissed,  with  costs. 


BOMMBRS  et  al.  V.  OOTTENTIN  et  sL 
(Supreme  Court,  Appellate  Division,  First  Department    February  11 

1.  Fbaudulrnt  Convetakces— Participation  by  GnAJfTEEs. 

A  deed  of  trust  from  an  Insolvent  debtor  of  a  portion  of  his  p 
consisting  of  real  estate,  to  secure  a  ixyrtlon  of  his  creditors,  Is  i 
dered  fraudulent  and  void  by  bis  purpose  of  thereby  retaining  poi 
and  control,  avoiding  seizure  and  Interference,  and  hindering  anc 
Ing  other  creditors,  where  the  debts  thus  secured  are  all  bona  fi 
tlie  trustee  and  the  creditors  named  therein  are  not  parties  to  the 
ful  purpose. 

9i  Same— EviDEKCE. 

In  such  a  case,  the  mere  fact  that  the  same  attorney  represe 
debtor  and  all  the  creditors  secured  by  the  trust  deed,  and  that  tl 
tee  is  a  clerk  in  his  office,  In  the  absence  of  any  showing  that  tb 
ney  or  trustee  knew  of  or  participated  In  the  debtor's  unlawful  ai 
rior  purpose,  does  not  charge  the  creditors  with  any  such  knowli 
participation. 

8.  Same— OiiANGE  oy  Possession — Presumptiok. 

A  party  claiming  under  a  sale  of  personal  property  not  accompanl 
a  complete  change  of  possession  may  rebut  a  resulting  presumi 
fraud  by  proving  that  the  transaction  was  in  good  faith  and  with( 
Intent  to  defraud  creditors,— not  by  showing  some  excuse  why  th 
not  been  a  change  of  possession,  but  by  proper  and  relevant  testii 
show  the  real  bona  fides  of  the  transaction. 

4.  Same. 

A  bona  fide  creditor  accepted  from  the  debtor,  In  cancellation  of  tl 
a  blii  of  sale  of  certain  fixtures  and  stock  In  trade  of  a  restaurant  b 
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roughly  estimated  to  equal  In  value  the  amount  of  the  debt.  The  debtor 
remained  en  the  premises.  Thereafter,  fiuding  that  the  estimate  of  value 
bad  been  excessive,  the  creditor  retransferred  the  property,  revived  the 
debt  and  came  In  under  a  trast  previously  created  by  the  debtor  for  other 
creditors.  -Held  that,  even  If  It  were  necessary  for  him  to  furnish  any  ex- 
cuse for  the  continued  apparent  possession  of  the  debtor  prior  to  the  re- 
transfer.  It  was  sufficient  for  him  to  show  that  he  took  possession  as  far 
as  he  could  without  destroying  the  business,  that  he  put  the  debtor  In 
charge  on  a  salary,  and  that  he  took  the  proceeds,  and  held  the  business, 
until  satisfled  that  It  was  to  his  Interest,  regardless  of  the  debtor,  to  snr- 
rendor  it  bade,  revive  the  Indebtedness,  and  come  In.  under  the  trust. 

A  Same — Ul'sbakd  and  Wife— Impotkd  Fraud. 

Kven  though  a  wife  is  a  bona  fide  creditor  of  her  husband,  yet  If  she 
leaves  It  entirely  to  him  as  her  agent  to  make  such  disposition  of  his  affairs 
In  reference  to  her  claim  as  he  sees  fit,  a  fraudulent  purpose  on  his  part 
In  executing  to  her  a  chattel  mortgage  Is  imputable  to  her,  and  vitiates  the 
transaction. 

fl.  Sa.me— Resoltino  Trust. 

In  a  chattel  mortgage  given  by  a  debtor  upon  a  portion  of  his  property, 
to  a  trustee  for  a  portion  of  his  bona  flde  creditors,  a  mere  provision  for 
a  resulting  trust  to  the  debtor  in  any  overplus  raises  no  Inference  of  un- 
lawfulness, and  no  Imputation  of  assent  or  complicity,  on  the  part  of  the 
creditors  thus  preferred,  In  any  ulterior  and  unlawful  purpose  of  the 
debtor. 

Cross  appeals  from  special  term. 

Action  by  Isaac  Sommers  and  others  against  Leon  Cottentin  and 
-others.  From  interlocutory  and  final  judgments  entered  on  reports  of 
referees,  all  parties  appeal.     Reversed  in  part. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, and  O'BRIEN,  JJ. 

G.  C.  Comstock  and  F.  Spiegellxng,  for  plaintiffs. 
Lonis  Marshall,  for  defendants. 

PATTERSON,  J.  These  are  cross  appeals,  the  defendants  appeal- 
ing from  both  an  interlocutory  and  a  final  judgment.  The  cause  was 
'  tried  before  a  referee  appointed  to  hear  and  determine  the  issues. 
His  report  was  confirmed,  and  an  interlocutory  judgment  was  entered 
thereon,  by  which  certain  conveyances,  mortgages,  and  transfers  of 
property  were  declared  to  be  fraudulent  and  void  as  against  the  plain- 
tiffs, judgment  creditors  of  the  defendant  Leon  Cottentin.  By  such 
interlocutory  judgment  another  referee  was  appointed  to  take  and  state 
an  account,  and  determine  and  report  what  property  and  assets,  or  the 
proceeds  thereof,  had  come  into  the  hands  of  the  defendants,  which 
should  be  paid  over  to  a  receiver  (also  appointed  in  such  interlocutory 
judgment)  of  the  propertj',  assets,  and  effects  of  Leon  Cottentin,  trans- 
ferred or  incumbered  by  the  conveyances  or  transfers  aforesaid.  The 
referee  named  in  the  interlocutory  judgment  made  his  report,  in  wliioh 
he  specified  what  real  and  personal  property  of  the  defendant  Leon 
Cottentin  had  passed  under  the  conveyances  and  transfers  declared 
by  the  interlocutory  judgment  to  have  been  fraudulent,  and  also  found 
that  the  defendants  Beadleston  &  Worz  were  accountable  to  the  re- 
ceiver for  the  value  of  personal  property  received  by  them  from  the 
defendant  Leon  Cottentin  in  the  sum  of  $3,250,  and  also  for  the  sum 
of  1406.75;   that  the  defendant  Marie  Cottentin  was  accountable  to 
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the  receiver  for  the  amount  of  $3,250,  and  also  for  an  additio 
of  |850;  that  the  defendant  Francois  Drizal  was  accountable 
same  sum  as  the  defendant  Marie  Cottentin;  but  that  the  real 
afEected  by  the  fraudulent  conveyances  had  been  sold  under 
cumbrances,  and  that  no  surplus  was  realized.  Upon  the  co 
of  the  report,  final  judgment  was  entered,  confirming  it  in  all 
and  directing  the  defendants  Beadleston  &  Worz  forthwith  to 
and  deliver  to  the  receiver  the  sum  of  $3,250,  and  also  the 
1406.75,  with  interest  on  both  sums  from  August  23,  1893;  i 
directing  the  defendant  Marie  Cottentin  forthwith  to  delive; 
receiver  the  sum  of  $3,250,  and  an  additional  sum  of  |850,  with 
from  the  24th  of  May,  1894;  and  the  same  direction  was  mi 
reference  to  payment  being  made  by  the  defendant  Francoif 
The  final  judgment  then  provided  that  the  payment  by  eithe 
three  parties  should  be  credited  to  the  others,  and  that  full 
of  the  judp-ment  entered  against  any  defendant,  or  any  part 
by  any  defendant  against  whom  a  judgment  had  been  entered 
operate  as  a  satisfaction  or  payment  pro  tanto  of  the  judgment 
against  such  defendant,  both  in  this  action  and  in  another  a 
other  plaintiffs  seeking  the  same  relief  against  the  alleged  fri 
conveyances  and  transfers.  The  defendants  appeal  from  tl 
of  the  interlocutory  and  final  judgments.  The  plaintiffs  exc 
so  much  of  the  report  of  the  referee  on  the  trial  of  the  issu( 
rected  costs  to  be  paid  out  of  the  moneys  recovered  from  the 
ants,  and  insisted  that  such  costs  should  be  paid  by  the  de 
personally.  The  plaintiffs  also  excepted  to  portions  of  the  de 
the  referee  under  the  interlocutory  judgment  which  alTe( 
amounts  to  be  paid  by  the  defendants,  respectively,  and  insi-st 
defendants  Beadleston  &  Worz  should  be  chargeable  with  all  a 
the  proceeds  oT  the  transferred  property.  The  defendant  Dit 
the  defendants  Cottentin  and  the  defendant  Drizal,  on  thei 
from  the  final  judgment,  gave  notice  of  thdr  intention  to  brin 
review  the  interlocutory  judgment. 

The  action  was  brought  to  have  declared  fraudulent  ai 
and  to  set  aside,  a  number  of  conveyances  of  realty,  mo 
chattel  mortgages,  and  transfers  of  personal  property,  all  c 
property,  prior  to  the  5th  of  August,  1893,  belonged  to  the 
ant  Leon  Cottentin.  The  property  affected  consisted  in  pari 
estate  in  New  Jersey,  upon  which  were  then  outstanding  1 
cumbrances;  also,  a  restaurant  in  the  city  of  New  York, 
appointments,  including  a  stock  of  wines,  liquors,  suppl; 
other  merchandise  used  in  the  business.  Leon  Cottentin  alsc 
time  had  certain  contracts  for  furnishing  meals  to  the  e 
of  large  corporations  having  their  offices  in  the  city  of  Nc 
On  the  day  mentioned,  and  previously,  in  the  conduct  of  his  '• 
in  the  New  York  restaurant,  and  in  supplying  food  under 
tracts  referred  to,  he  was  assisted  by  his  wife,  his  daughter, 
defendant  Drizal,  and  he  also  employed  a  number  of  sen 
the  conduct  of  his  business  in  the  restaurant.  Finding,  on 
mentioned,  that  the  restaurant  enterprise,  in  which  he  had 
large  sums  of  money,  was  not  successful,  and  that  he  ws 
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cially  embarrassed,  and  unable  to  pay  his  debts,  he  desired  to  make 
provision  for  securing  certain  of  his  creditors  to  the  exclusion  of 
othera  Thereupon  he  sought  the  advice  of  a  firm  of  reputable  law- 
yers, who  at  the  same  time  happened  to  be  the  legal  advisers  of 
some,  if  not  all,  of  the  creditors  he  wished  to  protect.  As  a  result 
of  his  conferences  with  his  counsel,  a  deed  of  trust  was  made  by 
Leon  Cottentin  to  the  defendant  Ditmar,  who  -was  a  clerk  in  the 
office  of  the  attorneys  referred  to,  and  by  that  deed  of  trust  certain 
property  at  Long  Branch,  in  New  Jersey,  was  conveyed  to  thetnis- 
tee  to  secure  eight  creditors,  named,  for  indebtedness  actually  due 
them,  including  an  indebtedness  of  |12,782  to  the  defendants  Beadles- 
ton  &  Worz,  a  New  York  corporation.  In  addition  to  the  debt  of 
Beadleston  &  Worz  thus  secured  by  the  mortgage  on  the  New  Jer- 
sey property,  there  was  another  indebtedness  of  Leon  Cottentin  to 
that  corporation  amounting  to  |5,000.  The  latter  indebtedness  is 
that  which  gives  rise  to  the  most  important  question  in  the  case. 
.\t  the  same  time  at  which  this  trust  deed  was  made  Leon  C!ot- 
tentin  executed  and  delivered  to  Ditmar,  as  trustee,  a  mortgage 
which  covered  the  lease  of  the  restaurant  premises  in  the  city  of 
New  York  and  the  fixtures  therein.  Two  days  before,  he  had  exe- 
cuted a  mortgage  to  his  wjfe  upon  the  lease  and  chattels  in  the 
restaurant  to  secure  her  debt  of  |5,220.  This  mortgage  to  the  wife 
ranked  in  advance  of  the  trust  mortgage  for  the  benefit  of  credit- 
ors named  in  the  trust  deed.  Mrs.  CJottentin  did  not  join  in  the 
deed  of  the  New  Jersey  property,  so  that  her  dower  therein  was  not 
affected  thereby.  In  some  of  the  instruments  there  was  a  provi- 
sion for  paying  surplus  realized  on  sales  of  the  property  to  Cot- 
tentin. The  instruments  thus  far  referred  to  did  not  cover  all  Ihe 
[jroperty  belonging  to  Leon  Coticntin.  He  had  remaining  the  stock 
of  liquors  and  wines  and  siipplios  to  which  reference  has  been  made. 
That  merchandise  was  supposed  to  be  worth  in  the  aggregate,  at 
a  rongh  valuation,  about  ?3,000.  Cottentin  owed  that  amount  to 
Beadleston  &  Worz  in  addition  to  the  sum  mentioned  in  the  deed 
of  trust.  Cottentin  disposed  of  this  merchandise,  and  all  the  chat- 
tels, furniture,  and  fixtures,  by  transferring  them  by  a  bill  of  sale 
to  Beadleston  &  Worz.  The  chattels,  furniture,  and  fixtures  were 
transferred  subject  to  the  mortgage  of  Mrs.  Cottentin.  The  bill  of 
sale  from  Cottentin  to  Beadleston  &  Worz  was  dated  August  3, 
1893.  On  August  5,  1898,  Beadleston  &  Worz  made  a  bill  of  sale 
of  this  same  property,  subject  to  the  same  mortgage,  to  N.  P.  Ab- 
bott, one  of  their  employes.  An  inspection  of  this  stock  of  mer- 
chandise was  made  by  an  agent  of  Beadleston  &  Worz  before  the 
transfer  was  made,  and  its  value  was  fixed  at  |5,000.  When  the 
property  was  transferred,  the  $5,000  indebtedness  to  Beadleston  & 
Worz  was  actually  canceled.  It  had  existed  in  the  shape  of  a  prom- 
issory note,  and  it  was  agreed  that  that  note  should  be  surrendered 
when  the  transfer  of  the  personal  property  was  made;  at  least,, 
instructions  were  given  to  the  attorney  at  law  to  make  the  surren- 
der. Abbott  took  formal  possession  of  the  property;  the  restaurant 
business  was  continued;  there  was  a  symbolical  delivery  of  the  res- 
taurant to  Abbott  by  turning  over  the  keys  to  him;  the  liquor  tax. 
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certificate  was  transferred  to  him;  but  thereafter  Leon  Cottentin 
did  actually  stay  upon  the  premises  and  manage  the  business  of 
the  restaurant,  with  substantially  the  same  assistants  and  in  sub- 
stantially the  same  manner  as  before.  Nevertheless,  Abbott  su- 
pervised the  business,  employed  Cottentin  at  a  salary  of  $35  a  week, 
which,  however,  Cottentin  paid  himself  by  drawing  a  few  dollars  at 
a  time  as  occasion,  required;  but  the  profits  of  the  business,  after 
the  transfer  to  Beadleston  &  Worz,  and  until  the  retransfer,  pres- 
•«itly  to  be  mentioned,  were  taken  by  Abbott  for  Beadleston  & 
Worz,  and  are  charged  against  Beadleston  &  Worz  by  the  referee 
before  whom  the  issues  were  tried.  Meantime  a  change  had  also 
taken  place  with  reference  to  the  contracts  Cottentin  had  to  fur- 
nish meals  or  food  to  the  employes  of  the  several  corporations  above 
referred  to.  All  that  business  had  passed  into  the  hands  of  Mrs. 
Cottentin  and  DrizaL  There  was  no  specific  written  transfer  of 
these  contracts  made,  but  nominally,  at  least,  that  business  passed 
out  of  tiie  hands  of  Cottentin  as  the  contractor  to  furnish  meals, 
which  were,  however,  furnished  from  the  restaurant.  The  rela- 
tions of  Beadleston  &  Worz,  or  Abbott,  to  the  restaurant,  the  fix- 
tures, and  the  stock  of  merchandise,  continued  until  August  23, 
1893,  when  it  was  ascertained  that  Pottsberg,  the  agent  of  Beadles- 
ton &  W^orz,  who  made  the  original  Appraisement  of  the  merchan- 
dise, had  put  an  excessive  estimate  of  value  upon  it,  and  there- 
upon negotiations  were  had  which  eventuated  in  a  rescission  of  the 
sale  and  transfer,  and  the  reinstatement  of  the  parties  to  that  bill 
of  sale  and  transfer  in  the  position  they  occupied  before  it  was 
made.  Beadleston  &  Worz  retransferred  all  that  they  had  acquired 
by  that  transaction  to  Leon  Cottentin.  The  debt  to  Beadleston  & 
Worz  was  revived,  a  new  note  for  the  amount  was  given,  and,  by  a 
consent  of  the  other  beneficiaries  under  the  trust  deed  to  Ditmar. 
Beadleston  &  Worz  were  allowed  to  come  in  and  be  secured  by  that 
trust  deed  for  the  §5,000  note  thus  given.  As  an  inducement  to  the 
creditors  to  allow  this  to  be  done,  Mrs.  Cottentin  released  her  dower 
in  the  real  estate  in  New  Jersey.  Thereupon  Beadleston  &  Worz 
seem  to  have  withdrawn  from  all  further  connection  with  the  mat- 
ter. Mrs.  Cottentin  and  Drizal  then  entered  into  an  arrangement 
for  carrying  on  the  restaurant  business,  and  Leon  Cottentin  trans- 
ferred to  them  his  intei-est,  whatever  it  may  have  been,  in  the  rrs- 
iaurant  and  its  equipment,  but  continued  as  the  manager  of  the 
business.  All  these  transfers  were  made  before  the  plaintiffs  in 
this  action  recovered  their  judgments,  but  the  debts  to  them  were 
due  and  owing  from  before  the  3d  of  August,  1893. 

The  foregoing  are  the  material  facts  to  be  considered.  It  is  char- 
ged in  the  complaint  that  all  these  transfers  and  transactions  were 
made  with  a  fraudulent  intent  and  purpose;  that  the  defendant 
Leon  Cottentin,  being  wholly  insolvent  on  the  5th  of  August,  189:n 
a.nd  the  other  defendants  knowing  that  he  was  thus  wholly  insol- 
vent, entered  with  them  into  a  scheme  having  for  its  object  the 
conveyance  to  them  of  everything  of  which  he  was  possessed,  in 
such  manner  and  with  such  effect  that  his  debts  to  them  should  be 
secured  out  of  the  property  conveyed  in  preference  to  the  claims 
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of  other  creditors,  and  that  in  the  meantime  the  property  so  con- 
veyed should  continue  in  the  possession  and  control  and  manage- 
ment of  the  defendant  Leon  Cottentin,  and  to  his  use,  so  that  such 
property  might  not  be  seized  or  taken  on  execution  or  process  against 
the  said  Leon  Cottentin  by  other  creditors,  and  so  that  the  pa.ymcnt 
of  the  indebtedness  of  the  other  creditors  might  be  hindered  and  de- 
layed until  such  time  as  the  defendant  Leon  Ck>ttentin  might  be 
able  to  pay  or  compromise  or  otherwise  settle  his  indebtedness  with 
such  unsecured  and  unprotected  creditors.  These  averments  of  the 
complaint  charge  actual  fraud  and  conspiracy.  The  referee  before 
whom  the  issues  were  tried  did  not  find  that  a  specific  agreement 
was  made  between  the  parties  with  the  object  or  looking  to  the 
purpose  set  forth  in  these  averments  of  the  complaint;  but  he  did 
find  that  an  unlawful  scheme  was  entered  into  by  all  the  defend- 
ants prior  to  the  making  of  the  alleged  transfers,  with  the  intent 
that  the  defendant  Leon  Cottentin  should  convey  to  the  other  de- 
fendants all  (or  substantially  all)  of  his  property  to  secure  their 
claims  in  preference  to  the  claims  of  other  creditors,  including  the 
plaintiifs,  "and  that  at  the  same  time  said  property  so  transferred 
should  remain  in  the  possession  of  and  under  the  control  and  man- 
agement of  Leon  Cottentin,  and  for  his  future  use,  and  should  not 
be  seized  upon  or  taken  by  any  of  the  creditors,  including  the  plain- 
tiflEs.  and  with  the  intent  that  the  payment  of  such  other  claims  of 
such  other  creditors  might  be  hindered  and  delayed."  That  referee 
also  decided  that  the  defendant  or  defendants  to  whom  such  alleged 
transfers  are  stated  in  the  complaint  to  have  been  made  aided  in 
the  scheme, and  participated  in  such  intent.  The  referee  thus  found, 
upon  the  evidence,  the  elements  necessary  in  law  to  avoid  those  in- 
struments. He  exp'^f'sly  found  mutuality  in  the  design  of  hinder- 
ing and  delaying  creditors,  but  he  also  found  that  every  indebted- 
ness secured  by  all  or  either  of  the  conveyances,  mortgages,  or  trans- 
fers attacked,  was  a  subsisting,  valid,  enforceable  indebtedness; 
that  is  to  say,  he  found  that,  when  the  alleged  scheme  was  entered 
into,  the  defendant  Leon  Cottentin  was  indebted  to  the  eight  cred- 
itors named  in  the  trust  deed  to  Ditmar,  and  he  also  found  that  on 
August  5,  1803,  the  defendant  Leon  Cottentin  was  indebted  to  his 
wife,  the  defendant  Marie  A.  Cottentin,  in  the  sum  of  |5.220. 

We  have,  then,  to  start  with  in  the  examination  of  the  case,  the 
fact — which  the  referee  properly  found — tliat  all  the  creditors  se- 
cured or  sought  to  be  secured  by  the  instruments  impeached  in  this 
action  were  bona  fide  creditors.  It  is  not  olaimed  that  Leon  Cot- 
tentin could  not  lawfully  prefer  all  or  either  of  them  by  making 
transfers  of  or  incumbrances  upon,  or  by  the  delivery  of,  specific 
property,  either  in  payment  or  as  security  for  their  debts ;  nor  is  it 
claimed  that  any  delay  or  hindrance  other  creditors  would  be  sub- 
jected to,  by  reason  of  such  conveyances,  incumbrances,  or  trans- 
fers, would  render  them  ipso  facto  void;  nor  is  it  contended  that 
an  ulterior  purpose  or  intent  of  Leon  Cottentin  to  secure  to  himself 
the  control  and  possession  of  the  property  transferred  or  incun^ 
bered,  until  the  creditors  preferred  should  resort  to  the  enforce- 
ment of  their  rights  under  the  instruments,  would  of  itself  invali- 
49  N.Y.S.-42 
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date  those  instrumeuts,  unless  it  be  the  chattel  mortgage  to  Ditmar, 
aa  trustee.  It  is  conceded  that  that  intent  must  have  been  shared 
in,  in  this  particular  case,  by  the  creditors,  or  those  acting  for  them, 
because  the  creditors  took  for  value.  We  are  not  informed  of  the 
legal  ground  upon  which  the  learned  trial  referee  based  his  deci- 
sion, except  so  far  as  it  was  founded  upon  his  understanding  of 
the  evidence  as  establishing  some  scheme  or  arrangement,  entered 
into,  looking  beyond  the  mere  security  of  the  creditors,  and  having 
for  its  ultimate  object  the  retention  of  the  property  and  business  in 
the  hands  of  the  debtor  Cottentin,  safe  from  the  pursuit  of  other 
creditors.  It  would  seem  that  the  decision  must  have  been  based 
upon  inferences  drawn  from  the  general  history  of  the  whole  trans- 
action and  the  circumstances  of  the  case.  If  it  were,  the  inferences 
were  not  justified.  There  is  no  proof  whatever,  from  the  begin- 
ning to  the  end  of  this  record,  of  any  agreement  entered  into  be- 
tween the  preferred  creditors  and  Cottentin  to  give  him  any  ad- 
vantage dr  accommodation,  bv  way  of  delay  or  otherwise,  out  of 
these  various  transactions.  It  is  shown,  however,  that  Cottentin 
himself  was  looking  to  such  advantage,  expected  it,  and  entered 
into  the  arrangement  with  the  intention  of  securing  it.  That  is 
shown  by  the  testimony  of  tour  witnosscs,  and  also  by  the  letter 
written  by  one  of  the  plaintiffs,  and  certified  to  by  Cottentin  as  be- 
ing "entirely  correct."  But  his  intent  is  not  controlling.  These 
were  not  voluntary  conveyances;  that  is,  not  without  present  con- 
sideration. Each  one  of  the  creditors  secured  had  a  perfect  right 
to  receive  that  security,  and  Cottentin  also  had  the  right  to  grant 
it.  But  if  those  creditors  did  not  receive  the  transfers  in  good 
faith,  if  they  became  parties  in  any  way  to  his  purpose  of  main- 
taining possession  and  control  and  the  use  to  his  own  benefit  of 
the  property  to  gain  time  and  keep  off  his  unsecured  creditors,  then 
they  became  parties  to  the  purpose  in  such  a  way  as  to  make  the 
conveyance  fraudulent,  and  to  require  that  thev  be  set  aside  by  the 
court. 

In  this  connection  it  is  proper  to  state  that  nothing  is  to  be  in- 
ferred against  the  lawful  character  of  the  transfers  and  instru- 
ments, and  nothing  is  to  be  imputed  to  the  preferred  creditors  by 
way  of  assent  to  or  complicity  in  any  ulterior  purpose  of  Leon  Cot- 
tentin, from  the  mere  fact  that  some  of  the  instniments  provided 
that,  in  certain  events  of  default,  the  surplus  arising  should  be 
given  to  Cottentin,  or  that  he  should  remain  in  possession  under  the 
chattel  mortgages  until  default  wa«  made  thereon.  When  the  case 
was  before  the  learned  trial  referee,  he  might  have  been  justified  in 
basing  his  decision  upon  the  provisions  of  the  instruments  referred 
to,  for  it  had  been  expressly  decided  in  Delaney  v.  Valentine.  80 
Hun,  476,  30  N.  Y.  Supp.  512,  that  such  a  mortgage  as  that  made  to 
Ditmar  was  invalid,  because  it  contained  a  resulting  trust  in  favor 
of  the  mortgagor,  arising  from  the  provision  that  the  overplus 
should  be  returned  to  the  mortgagor.  That  ruling  was,  however, 
reversed,  and  the  contrary  doctrine  announced,  by  the  court  of  ap- 
peals, on  an  appeal  to  that  tribunal  in  the  same  case;  the  decision 
of  that  court  having  been  announced  since  these  appeals  were  ar- 
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gued  at  the  bar  of  this  court.  This  consideration  applies  to  the 
mortgage  on  chattels  in  the  Cortlandt  street  premises,  and  is  of  im- 
pHortance  only  with  reference  to  that  feature  of  the  case.  Upon  con- 
sidering all  the  evidence  with  reference  to  the  general  finding  of 
the  trial  referee  that  all  the  transfers  and  all  the  instruments  sought 
to  be  impeached  here  were  fraudulent  because  of  a  participation 
of  the  creditors  preferred  in  the  unlawful  intent  of  Leon  Cottentin, 
we  find  nothing  to  justify  that  finding  in  any  relation  which  any 
individual  creditor  thus  preferred  had  to  the  subject.  It  is  not 
shown  that  any  one  of  them  had  any  participation  in  any  negotia- 
tions resulting  in  those  conveyances;  the  only  exception  being  that, 
in  the  matter  of  the  claim  of  Beadleston  &  Worz  upon  the  fo.OflO 
note,  during  parts  of  the  transaction,  they  were  represented  by 
Pottsberg  or  Abbott.  The  only  circumstance  from  which  knowl- 
edge of  any  ulterior  intent  on  Cottentin's  part  can  be  inferred  is 
that  the  same  lawyers  represented  both  the  creditors  and  Cottentin 
in  the  whole  transaction,  and  that  Ditmar,  who  was  selected  as 
trustee,  was  a  clerk  in  the  ofQce  of  those  lawyers.  It  is  not  to  be 
denied  that  knowledge  or  notice  to  the  agent  of  creditors  thus  pre- 
ferred would  be  imputed  as  knowledge  or  notice  to  themselves; 
bat  there  is  nothing  on  the  whole  record  to  show  that  the  attorneys, 
or  Ditmar,  actually  knew  of  any  such  ulterior  purpose.  Ditmar 
swears  that  he  did  not,  and  there  is  no  proof,  even  inferentiaJly, 
that  the  attorneys  did.  The  transactions  themselves  were  not  of 
snch  a  character  as  would  necessarily  have  compelled  these  attor- 
neys to  know  that  Cottentin  had  in  mind  something  more  than  to 
secure  his  creditors  in  a  lawful  and  proper  way.  That  embarrass- 
ment would  arise  and  suspicion  be  excited  from  the  fact  that  the 
same  attorneys  represented  both  parties  to  transactions  of  this  char- 
acter may  be  true;  but  it  seems  to  be  apparent  from  this  whole 
record  that,  each  one  of  the  transactions  being  in  itself  entirely 
lawful,  there  was  no  good  reason  why  the  attorneys  could  not  act 
for  both  parties,  for  the  direct  object  to  be  accomplished  was  the 
security  of  certain  creditors,  who  were  entitled  to  take  the  security 
precisely  as  they  did,  and,  had  they  been  represented  by  other  at- 
torneys, no  question  conid  possibly  have  arisen  of  notice  or  knowl- 
edge imputable  to  them  by  reason  of  the  connection  of  their  legal 
advisers  with  the  matter.  On  the  facts  of  the  case,  we  do  not  think 
that  any  inference  of  fraudulent  intent  can  be  drawn  to  affect  these 
preferred  creditors  in  the  whole  series  of  instruments  sought  to  be 
set  aside. 

But,  leaving  the  general  aspect  of  the  case,  we  come  to  the  prac- 
tically more  important  matter  of  the  relations  of  Beadleston  &  Worz 
to  the  transaction,  the  instruments  executed  in  their  favor,  and  that 
subsequently  made  by  them,  and  their  attitude  to  the  case  with  ref- 
erence to  the  personal  property  embraced  in  the  bill  of  sale  to  them 
executed  on  August  3,  1893.  This  transaction  is  separated  from  the 
general  subject,  because  the  practical  result  of  the  litigation  has 
been  to  charge  Beadleston  &  Worz  and  Mrs.  Cottentin  and  Drizal 
with  liability  and  the  entry  of  a  money  judgment  for  the  value  of 
the  merchandise  embraced  in  the  bill  of  sale.    The  theory  of  the 
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plaiutiffa  with  reepect  to  this  independent  transaction  is  that,  from 
the  time  of  the  delivery  of  the  bill  of  sale  down  to  the  final  trans- 
fer to  Mrs.  Cottentin  and  Drizal,  there  was  one  distinctly  traceable 
pui-pose  of  putting  that  merchandise  and  the  restaurant  business  in 
such  a  shape  that  creditors  unprotected  of  Cottentin  could  not  reach 
it;  and,  if  the  proofs  suj)port  that  contention,  the  judgment  char- 
ging these  defendants  with  liability  was  right.  The  series  of  trans- 
fers certainly  begins  with  record  relations  established  between  L<o;i 
Cottentta,  Mrs.  Cottentin,  and  Beadleston  &  Worz,  and  the  last  of 
the  record  relations  effected  by  the  instruments  are  also  between 
the  same  parties;  for,  in  the  consideration  of  the  independent  trans- 
actions in  which  Beadleston  &  Worz  were  interested,  we  regar«l 
Abbott  as  being  only  an  agent  of  that  corporation.  The  bill  of  sale 
to  Beadleston  &  Worz  was  dated  the  3d  of  August,  1893.  The 
mortgage  of  Leon  Cottentin  to  his  wife  upon  the  lease  of  the  prem- 
ises in  Cortlandt  street,  where  the  restaurant  business  was  carried 
on,  was  of  the  same  date.  There  was  a  consideration  for  each  of 
those  instruments.  There  can  be  no  doubt  of  the  f  5,000  indebted- 
ness of  Cottentin  to  Beadleston  &  Worz,  nor  can  there  be  any  doubt 
of  Cottentin's  indebtedness  to  his  wife.  What  proof  is  there  of  any 
<omplicity  or  intention  of  Beadleston  &  Worz  to  enter  into  a  mere 
sliiim  transaction  with  reference  to  this  merchandise,  or  to  enter 
into  complicity  with  Cottentin  to  take  a  mere  formal  transfw  of 
this  property,  so  that  it  might  be  preserved  from  the  pursuit  of 
other  creditors  of  Cottentin?  There  was  a  valuable  consideratiou 
for  the  bill  of  sale  (Seymour  v.  Wilson,  19  N.  Y.  420;  Murphv  v. 
Briegs.  89  N.  Y.  450) ;  and  if  the  Beadleston  &  Worz  Company  acted 
in  good  faith,  and  merely  for  the  purpose  of  securing  the  satisfac- 
tion and  payment  of  their  debt,  a  good  title  was  acquired.  What 
was  done  by  it?  It  had  an  appraisement  made  of  the  value  of  the 
stock  in  trade;  procured  the  licjuor  tax  license  to  be  assigntnl  l>y 
proper  authority  to  it;  put  a  man  in  possession,  to  whom  it  trans 
ferred  its  interest,  to  be  held  for  it.  The  general  supervision  of 
the  restaurant  business  was  taken  by  that  man.  The  net  profits 
accruing  from  the  business  from  August  3d  to  August  23d  were  re- 
ceived by  him  alone.  All  these  circumstances  indicate  a  bona  fid«' 
transaction.  Not  one  of  them  indicates  anything  else.  The  only 
incident  that  could  give  Ihem  another  complexion  is  the  association 
of  the  bill  of  sale  with  the  other  transfers  and  conveyances  by 
which  Cottentin  disposed  of  his  interests  in  all  the  property  he 
possessed,  and  the  fact  that,  20  days  after  August  3d,  all  of  the 
ti-ansaetions  with  reference  to  the  bill  of  sale  were  undone,  and 
the  restaurant,  fixtures,  and  chattels  retransferred  to  Leon  Cotten- 
tin. But  a  reason  for  that  is  given,  namely,  that  u[)on  a  more  care- 
ful examination  of  the  articles  transferred  by  the  bill  of  sale  of 
August  3,  1893,  it  was  ascertained  that  they  were  very  much  less 
in  value  than  the  sum  at  which  they  had  been  taken  by  Beadleston 
&  Worz.  When  the  bill  of  sale  of  August  3d  was  made,  there  was 
a  complete  relinquishment  bv  Beadleston  &  Worz  of  the  claim  upon 
the  |5,000  note.  They  had  taken  the  bill  of  sale  in  satisfaction  of 
that  indebtedness.     There  is  nothing  in  the  evidence  to  indicate 
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that  this  was  a  mere  pretense  oir  sham,  and  when  the  retrausfer  was 
raade  on  Angast  23, 1893,  the  original  indebtedness  was  restored,  and 
other  security  was  provided  for  it,  namely,  the  admission  of  Beadles- 
ton  &  Worz's  claim,  thus  re-established,  into  the  Ditmar  trust,  and 
the  putting  into  that  trust,  so  to  speak,  of  the  dower  interest  of 
Mrs.  Cottentin  in  the  New  Jersey  property.  We  cannot  find,  upon 
the  evidence,  that  these  transactions  from  the  3d  to  the  23d  of 
August  were  merely  or  partly  devices  to  aid  Cottentin  in  keeping 
the  property  in  his  own  hands,  so  that  he  would  be  unmolested  by 
other  creditors.  On  the  face  of  the  transaction  it  seems  to  be  rea- 
sonable that  Beadleston  &  Worz  were  attempting  honestly  to  se- 
cure their  own  claim,  and  nothing  bieyond  that.  If  they  had  shared 
in  the  intent  imputed  to  them,  they  would  have  continued  to  hold 
the  stock  of  goods  undor  their  bill  of  sale,  or  in  the  name  of  Abbott, 
instead  of  retransferring  it  on  the  23d  of  August.  The  very  trans- 
action itself  seems  to  indicate  its  good  faith. 

But  it  is  claimed  that  the  fraudulent  character  of  the  transaction 
is  to  be  inferred,  as  matter  of  law,  from  the  fact  that  Cottentin  re- 
tained possession  of  the  restaurant;  that  is  to  say,  of  the  prem- 
ises upon  which  the  business  was  carried  on,  and  in  which  this  per- 
sonal property  was  located.  It  is  not  to  be  controverted  that  Cot- 
tentin did  remain  on  the  premises,  apparently  in  the  same  position, 
and  with  the  same  relation  to  the  business  and  the  property,  he 
had  occupied  before  the  biH  of  sale  was  made  on  August  3d.  The 
retention  of  possession  is  sometimes  not  only  a  badge  of  fraud,  but 
raises  a  presumption  of  frand  against  creditors.  But  that  question 
of  fraud,  under  the  statute,  is  one  of  fact,  and  it  arises  when  the 
vendee  is  required  to  show  a  valid  excuse  for  leaving  the  property 
in  the  vendor's  possession.  Finding,  as  we  do,  that  the  sale  was 
not  fraudulent,  but  w^as  honest,  it  may  not  be  necessary  to  consider 
this  question  of  the  change  of  possession  at  all.  2  Rev.  St.  p.  136,  § 
5.  It  was  held  in  Ilanford  v.  Artcher,  4  Hill,  285,  referring  to  the 
case  of  Smith  v.  Acker,  23  Wend.  653,  that  a  party  claiming  under 
a  sale  or  mortgage  of  personal  property  not  accompanied  with  a 
complete  change  of  possession  may  rebut  the  presumption  of  fraud 
arising  from  want  of  delivery  and  change  of  possession  by  proving 
that  the  transaction  was  in  good  faith  and  without  any  intent  to 
defraud  creditors, — not  by  showing  some  excuse  or  reason  why  there 
had  not  been  a  change  of  possession,  but  by  proper  and  relevant 
testimony  to  show  the  real  bona  fides  of  the  transaction.  And  in 
Mitchell  V.  West,  55  K  Y.  107,  it  was  held  by  the  court  of  appeals 
that  the  case  of  Hanford  v.  Artcher,  supra,  settled  that  point. 
But,  even  if  it  became  necessary  in  this  case  to  furnish  a  valid 
excuse  for  Cottentin  still  being  in  apparent  possession,  it  is  to  he 
found  in  the  evidence  on  this  record,  namely,  that  Beadleston  & 
Worz,  through  Abbott,  took  possession,  as  far  as  they  could  with- 
out destroying  the  business  of  which  they  became  the  proprietors; 
that  they  put  Cottentin  in  charge  as  manager,  and  paid  him  a  sal- 
ary; that  they  took  the  proceeds  of  the  business,  and  held  that 
business  for  the  period  of  20  days,  and  until  they  became  satisfied 
that  it  was  to  their  interest,  regardless  of  Cottentin,  to  surrender  it 
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back  to  him  for  the  consideration  of  being  restored  to  the  position 
they  occupied  before  they  took  the  bill  of  sale,  and  their  participa- 
tion in  the  Ditmar  trust.  We  think,  therefore,  that  in  either  aspect 
of  this  subject  of  possession,  the  defendants  Beadleston  &  Worz  hare 
shown  their  innocent  relation  to  the  subject 

There  remains  for  consideration  the  attitude  in  which  Mrs.  Cot- 
tentin  and  Drizal  stand  to  the  matters  inyolred  in  this  action. 
Was  the  transfer  by  Cottentin  to  them,  which  succeeded  the  re- 
transfer  to  him  from  Beadleston  &  Worz,  made  by  the  parties  there- 
to with  intent  to  hinder  and  delay  creditors?  Mrs.  Cottentin  seems 
to  have  had  nothing  whatever  to  do  personally  with  this  tranpac- 
tion.  It  was  all  left  to  her  husband.  At  the  time  at  which  that 
transfer  was  made,  she  left  the  city  of  New  York  to  go  to  Chicago, 
and  really  constituted  her  husband  her  agent  for  all  the  purposes 
of  that  transaction.  Drizal  seems  to  have  had  only  a  nomin^.!  in- 
terest in  the  matter,  and  it  is  perfectly  clear  upon  the  whole  record 
that  this  transfer  was  nothing  but  a  step  in  carrying  out  the  pur- 
poses of  Cottentin  to  keep  this  property  in  his  possession,  subject  to 
the  incumbrances  upon  it,  as  long  as  he  could.  We  have  already 
seen  that  none  of  the  creditors  secured  can  be  fairly  chargeable  with 
knowledge  of  or  complicity  in  that  purpose  of  his.  But  the  con- 
clusion seems  to  be  irresistible  that  Mrs.  Cottentin  was  perfectly 
content  to  let  her  husband  do  whatever  he  pleased  with  the  prop- 
erty, and  she  is  chargeable  with  notice  lof  his  intention  and  of  his 
purpose. 

We  are  therefore  of  the  opinion  that  the  judgments  should  br 
reversed  as  to  the  defendants  Beadleston  &  Worz  and  Ditmar,  and 
a  new  trial  ordered  as  to  those  defendants  before  another  referee, 
with  costs  to  the  appellant  to  abide  the  event,  and  that  the  judsr- 
ments  should  be  aflBrmed  so  far  as  the  bill  of  sale  and  transfer  of 
the  merchandise  and  stock  of  goods  from  Cottentin  to  his  wife  and 
Drizal  is  concerned,  with  costs  to  the  plaintiffs,  to  be  paid  by  the 
defendants  Cottentin  and  Drizal.  The  plaintiffs'  appeal  from,  tlie 
order  respecting  costs  should  prevail  to  that  extent.  In  the  view 
we  have  taken  of  the  merits  of  the  case,  and  of  the  bona  fldes  of 
the  transactions,  it  is  unnecessary  to  consider  any  of  the  other 
questions  arising  upon  either  appeal.    All  concur. 


WTNKOOP-HAM«BNBBCK-CRAWFORD   CO.   T.   ALBANY  EVENING 

UNION  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     Febroary  11.  1888.^ 

Action  for  Libel — Anrwer — Bill  op  Particulars. 

In  an  action  for  libel  brought  by  the  state  printer  against  the  publisher 
of  a  newspaper,  held,  that  the  plaintiff  was  entitled  to  a  bill  of  particulars 
of  matters  set  up  In  justification  In  the  answer,  covering  a  list  of  bills 
alleged  to  have  been  presented  to  the  comptroller,  and  to  have  contained 
false  and  fraudulent  charges;  the  title  of  reports  In  which  paper  was 
alleged  to  have  been  used  In  violation  of  contract:  the  title  of  reports 
required  to  be  primed  by  plaintiff,  but  alleged  to  have  been  printed  else- 
where; and  the  matters  from  which,  by  reason  of  plaintiff's  alleged  delay 
and  failure  to  perform,  the  state  received  no  service. 
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Appeal  from  special  term. 

Action  by  Wynkoop-Hallenbeck-Crawford  (3ompany  against  the 
Albany  Evening  Union  Company.  From  an  order  denying  a  motion 
for  a  bill  of  particulars,  plaintiff  appeals.     Reversed. 

The  action  was  brought  by  plaintiff,  the  state  printer,  to  recover  damages 
because  of  an  alleged  libel  published  in  defendant's  newspaper.  The  article 
Id  question  related  to  alleged  delays  attending  the  execution  of  a  contract  for 
legislative  printing;  to  the  manner  in  which  resolutions  for  "extra"  work  had 
been  procured  from  the  legislature,  etc.  The  defendant  set  up  a  defense  of 
Justification.  In  addition  to  the  matters  mentioned  in  the  opinion,  plaintiff 
also  asked  for  a  specification,  among  other  things,  of  the  year  in  which  the 
state  comptroller,  as  alleged,  called  attention,  in  a  report,  to  the  cost  of  work 
done  under  plaintiff's  contract,  and  of  the  names  of  the  friends  of  plaintiff 
who.  as  alleged,  secured  orders  for  extra  printing. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,.PATTERSON, 
INGK.iHAM,  and  McLAUGHLIN,  JJ. 

Abel  Crook,  for  appellant. 
M.  T.  Hun,  for  respondent 

PER  CURIAM.  While  it  is  apparent  that  the  plaintiff  is  not  en- 
titled to  a  bill  of  particulars  to  the  extent  demanded  by  it  upon  the  mo- 
tion which  was  denied,  yet  it  appears,  upon  a  reading  of  the  answer, 
tlmt  it  is  entitled  to  be  apprised  with  greater  particularity  than  is 
therein  contained  as  to  some  of  the  alleged  fraudulent  practices 
charged  against  if.  We  think  that  the  motion  for  a  bill  of  particu- 
lars should  have  been  granted  to  the  extent  of  requiring  the  defendant 
to  furnish  (1)  a  list  of  the  bills  presented  to  the  comptroller  referred 
to  in  the  answer,  containing  false  and  fraudulent  charges;  (2)  the 
title  of  the  reports  in  which  paper  was  used  in  violation  of  the  con- 
tract; (3)  the  title  of  the  reports  required  to  be  printed  which  were 
not  printed  by  plaintiff,  but  printed  elsewhere;  and  (4)  the  matters 
from  which,  by  reason  of  the  delay  and  failure  of  the  plaintiff  to  exe- 
cnte  its  contract,  the  state  got  no  service. 

The  order  should  be  reversed,  and  the  motion  granted  to  the  extent 
indicated  in  this  opinion,  with  $10  costs  and  disbursements  of  appeal, 
and  f  10  costs  of  motion  to  abide  the  final  event. 


HAMILTON  T.  QILLBNDER. 
(Supreme  Court,  Appellate  Division,  First  Department.    February  11,  1898.) 

RSAIi-ESTATE   AOBST— RiOHT  TO  COMMISSION. 

The  broker  of  A.,  an  owner  of  real  property,  wrote  on  his  behalf  to  the 
supposed  owner  of  other  property,  suggesting  an  exchange;  and  the  latter 
forwarded  the  letter  to  plaintiff,  also  a  broker,  who  merely  forwarded  it 
to  defendant,  the  real  owner,  with  a  letter  suggesting  that  defendant  should 
call  and  see  A.'s  broker.  -Held,  that  plaintiff's  part  in  the  matter  did  not 
entitle  him  to  commissions  on  an  exchange  thereafter  effected,  through 
A.'s  broker,  between  A.  and  defendant. 

Appeal  from  trial  term. 

Action  by  John  C.  L.  Hamilton  against  Augusta  T.  Gillender  to  re- 
cover commissions  earned  as  real-estate  broker  in  making  the  sale  or 
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exchange  of  property  belonging  to  defendant.    From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,  EN- 
OJEIAHAM,  and  McLAUGHON,  JJ. 

Ezekiel  Fixman,  for  appellant. 
Alfred  A.  Cook,  for  respondent 

McLaughlin,  J.  We  think  the  judgment  should  be  reversed. 
The  record  fails  to  disclose  any  evidence  from  which  the  jury  could 
find  that  the  plaintiff  performed  any  service  in  bringing  about  a  Bal<> 
or  exchange  of  the  defendant's  property,  which  legally  entitled  him  to 
a  commission.  What  he  claims  to  have  done  is  this:  One  Gardner, 
a  real-estate  broker,  wrote  a  letter  to  one  Roberts,  whom  he  at  the 
time  supposed  was  the  owner  of  the  defendant's  property,  saying  that 
he  had  city  property  which  he  would  like  to  exchange  for  it.  Roberts 
sent  this  letter  to  the  plaintiff,  who  forwarded  it  to  the  defendant, 
with  a  letter  suggesting  that  the  defendant  call  and  see  Gardner.  The 
defendant  thereafter  saw  Gardner,  and  through  an  arrangement  en- 
tered into  with  him,  and  for  which  Gardner  received  a  commission,  he 
exchanged  his  property  for  property  owned  by  Bingham  Bros.  This 
Is  all  the  plaintiff  did,  and  it  requires  the  citation  of  no  authorities  to 
sliow  that,  under  such  circumstances,  commiiisions*  were  not  earned. 
To  entitle  a  broker  to  commissions,  he  must  prove  that  he  found  a 
purchaser  who  was  ready  and  willing  to  purchase  upon  terms  satisfac- 
tory to  his  principal,  and,  by  reason  of  his  services,  the  buyer  and 
seller  were  brought  together.  Gerding  v.  Haskin,  141  N.  Y.  514,  30 
N.  E.  601.  It  is  essential  that  the  agreement  as  finally  concluded 
should  be  procured  or  brought  about  by  the  broker.  Baker  v.  Thomas 
(Com.  PI.)  33  N.  Y.  Supp.  614.  In  all  actions  of  this  character  the 
plaintiff  must  establish  by  satisfactory  evidence  that  he  did  something 
substantial;  that  he  was  the  efficient  and  procuring  cause  of  the  sale. 
Sibbald  v.  Iron  Co.,  83  N.  Y.  378;  Colwell  v.  Tompkins  (Sup.)  3ft 
N.  Y.  Supp.  478.  Here  the  plaintiff  did  not  find  a  purchaser.  He 
did  not  even  bring  about  a  meeting  between  the  defendant  and  Bing- 
ham Bros.  He  never  spoke  to  Bingham  Bros,  on  the  subject  of  a  sale 
or  exchange.  Gardner  was  Bingham  Bros.'  broker,  and,  as  such,  he 
wrote  the  letter  to  Roberts;  and  it  was  through  Gardner  that  the  ex- 
change was  finally  effected. 

It  follows,  therefore,  that  the  court  erred  in  refusing  to  grant  de- 
fendant's motion  to  dismiss  the  complaint,  made  at  the  close  of  the  evi- 
dence; and  for  this  error  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


Digitized  by 


Google 


(Sup.  Ct.>  PUBDY   V.  COLLYEU.  665 

PURDY  V.  OOLLYEB  et  al. 
Supreme  Court,  Appellate  Division,  Second  Department    February  11,  1S98.) 

1.  LlMITATIOHS — AOREBMENT  TO   SaTIBFT  MORTQAOE. 

The  statute  of  limitations  runs  against  an  action  to  compel  specific  perform- 
ance of  an  agreement  to  satisfy  existing  mortgages  on  specified  real  prop- 
erty, and.  If  the  averments  of  the  complaint  constitute  the  action  one  for 
Bnch  relief,  the  plaintiff  cannot  escape  the  bar  of  the  statute  by  resorting  to 
the  principle  that  It  does  not  run  against  an  action  to  remove  a  cloud  on  a 
Utle. 

2,  Action  to  Remove  Cloud. 

An  action  to  remove  a  dond  on  a  title  cannot  be  maintained  by  a  plaintiff, 
who  has  no  interest  in  or  title  to  ttie  property  affected. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Ebenezer  J.  Purdy  against  John  A.  Collyer  and  Elizabeth 
Jane  Fardy,  to  compel  defendants  to  specifically  perform  an  alleged 
agreement  to  satisfy  two  certain  mortgapes  on  real  property'.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     AflBrmed. 

Ai^ued  before  GOODRICH,  F.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

A.  J.  Adams,  for  appellant. 

Isaac  N.  Mills,  for  respondents.  • 

HATCH,  J.  We  think  the  court  below  was  clearly  right  in  Its 
holding  that  the  statute  of  frauds  did  not  constitute  a  defense  to  the 
maintenance  of  the  action.  The  appellant  insists,  however,  that  the. 
court  was  wrong  in  ruling  that  the  statute  of  limitations  was  a  bar  to 
the  action.  His  contention  in  this  regard  is  based  upon  the  claim 
that  the  mortgages  constitute  a  cloud  upon  his  title  to  the  land,  and 
that  the  statute  of  limitations  never  runs  against  an  action  to  remove 
a  dond  npon  the  title.  The  appellant  is  undoubtedly  right  in  his 
stat^nent  that  the  statute  of  limitations  does  not  run  against  such  an 
action.  Miner  v.  Qeekman.  ."50  N.  Y.  337:  De  Forest  v.  Walters,  153 
N.  Y.  229,  47  N.  E.  294.  But  this  rule  of  law  is  not  available  to  the 
appellant  in  this  action,  for  the  reason  that  his  complaint  is  not  framed 
npon  any  such  theory.  The  averments  of  the  complaint  constitute  the 
action  one  for  the  speciilc  i)erfonnance  of  the  contract  entered  into 
by  and  between  the  parties.  The  most  liberal  construction  cannot 
construe  it  into  anvthing  else.  Such  action  is  barred  bv  the  statute. 
Peters  v.  Delaplaine,  49  N.  Y.  .162;  Plet  v.  Willson,  134  N.  Y.  139,  31 
X.  E.  33C;  Kelly  v.  Potter  (Sup.)  16  N.  Y.  Supp.  446. 

Aside  from  this,  there  is  another  and  complete  answer  to  this  claim. 
The  specific  averment  of  the  complaint  is  that  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  have  acquired  the  fee  of  the 
property  upon  which  the  mortgages  are  a  lien.  In  actions  for  the  de- 
termination of  conflicting  claims  to  real  property,  the  plaintiff  must 
show  possession  in  himself  in  order  to  maintain  the  action.  Code  Civ. 
Proc.  §§  1638,  1639;  Pom.  Eq.  Jur.  §  1396  et  seq.  Here,  by  express 
averment,  the  plaintiff  shows  that  he  has  no  interest  in  or  title  to  the 
property.     It  may  be  that  the  plaintiff  has  standing  to  contest  the 
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right  to  the  fund  created  by  the  appropriation  of  the  land  by  the  city, 
but  we  can  find  no  ground  upon  wliich  he  is  entitled  to  relief  in  this 
action.     The  judgment  should  therefore  be  affirmed.     All  concur. 


BULLARD  7.  BICKNELIa 

<8upreme  Conrt,  Appellate  Division,  Second  Department    February  11,  189S.) 

Specific  Performance — Land  in  Posskssion  of  Third  Person. 

Irrespective  of  whether  Real  Property  Law,  §  225  (1  Hev.  St.  p.  T39, 
S  147),  declaring  void  a  grrant  of  real  property  In  actual  possession  of  one 
claiming  under  a  title  adverse  to  the  grantor,  applies  to  a  grant  by  an  exec- 
utor under  a  power  contained  in  a  will  (which  question  is  not  passed  upon), 
a  vendee  of  such  an  executor,  like  any  vendee,  cannot  be  compelled  to  par- 
form  a  contract  for  the  purchase  of  land,  where,  at  the  time  fixed  for  the 
performance  of  the  contract,  such  land  Is  actually  possessed  and  occupied 
by  the  parties  claiming  title  and  the  right  of  possession  adversely  to  the  vendor 
and  those  from  whom  the  vendor's  claim  of  title  Is  derived,  and  wbere,  ac- 
cordingly, the  vendor  cannot  put  the  vendee  peaceably  into  undisturbed  pos- 
session. 

Controversy  submitted  on  an  agreed  statement  of  facts,  between 
Emanuel  J.  BuUard,  as  surviving  administrator  of  Jwemiah  Corn- 
well,  deceased,  and  Henry  G.  Bicknell.    Judement  for  defendant. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

E.  F.  Bullard,  for  plaintiflE. 

Wm.  I)ouglas  Moore,  for  defendant. 

WILLARD  BARTLETT,  J.  The  plaintiff  is  the  surviving  ad- 
ministrator with  the  will  annexed  of  Jeremiah  Cornwell,  deceased. 
Some  of  the  provisions  of  that  will  were  under  consideration  by 
this  court  in  the  case  of  Clifford  v.  Morrell,  22  App.  Div.  470,  48 
N.  Y.  Supp.  83.  By  virtue  of  the  power  of  sale  then  upheld,  the 
plaiutifif,  on  or  about  December  3,  1897,  made  9  contract,  as  such 
administrator,  to  sell  and  convey  to  the  defendant,  and  the  defend- 
ant agreed  to  purchase  upon  receiving  a  valid  conveyance  thereof, 
an  undivided  ninth  part  of  two  certain  lots  of  land  at  Far  Bock- 
away,  in  the  town  of  Hempstead,  and  county  of  Queens,  of  which 
undivided  ninth  the  said  Jeremiah  Cornwell  is  alleged  to  have  been 
the  owner  in  fee  at  the  time  of  his  death.  It  appears,  however,  that 
the  whole  of  said  two  lots  are  in  the  adverse  possession  of  the  gran- 
tecs  of  Jefferson  M.  Levy,  who,  about  the  year  1887,  made  improve- 
ments thereon,  and  ousted  the  heirs  and  devisees  from  the  posses- 
sion thereof,  and  have  ever  since  been  in  the  actual  occupation  of 
the  same,  claiming  title  thereto  in  hostility  to  the  said  devisees  of 
Jeremiah  Cornwell,  and  to  the  descendants  of  such  devisees  and  to 
the  plaintiff.  The  purpose  of  this  action  by  the  vendor  is  to  en- 
force against  the  vendee  the  specific  performance  of  his  contract  to 
purchase  the  undivided  ninth  of  the  said  lots.  By  section  225  of 
the  Real  Proi)erty  Law  (Laws  1896,  c.  547),  re-enacting  the  similar 
provision  of  the  Revised  ti^tatutes  (1  Rev.  St.  p.  739,  §  147),  a  grant 
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of  real  property  is  declared  to  be  absolutely  void  "if  at  the  time  of 
the  delivery  thereof,  such  property  is  in  the  actual  possession  of 
a  person  claiming  under  a  title  adverse  to  that  of  the  grantor";  and 
the  entire  argument  of  the  learned  counsel  for  the  plaintiff  is  de- 
voted to  the  proposition  that  this  statutory  provision  does  not  ap- 
ply to  a  sale  by  an  executor  (or  an  administrator  with  the  will 
annexed)  under  a  power  contained  in  a  will.  The  question  is  an 
interesting  one,  but  it  cannot  properly  be  determined  in  this  case, 
for  the  reason  that  the  record  presents  an  insuperable  objection  to 
the  rendition  of  the  judgment  demanded  by  the  plaintiff,  even  if  we 
should  agree  with  him  as  to  the  nonapplication  of  the  section. 
We  are  of  the  opinion  that  a  vendee  cannot  be  compelled  in  equity 
to  perform  a  contract  for  the  purchase  of  land  where,  at  the  time 
lixed  for  the  performance  of  the  contract,  such  land  is  actually 
possessed  and  occupied  by  parties  claiming  title  and  the  right  of 
possession  adversely  to  the  vendor  and  those  from  whom  the  ven- 
dor's claim  of  title  is  derived.  Mr.  Justice  Fry,  in  his  well-known 
treatise  on  Specific  Performance,  declares  that  the  court  will  never 
compel  a  purchaser  to  take  a  title  where  the  purchase  would  expose 
liira  to  the  hazard  of  litigation;  or,  as  is  after  said,  the  court  will 
not  compel  him  to  buy  a  lawsuit.  Pry  Spec.  Perf.  (Am.  Ed.)  §  580. 
niarg.  p.  256.  It  necessarily  follows  that  the  court  will  not  oblige 
him  to  incur  the  certainty  of  litigation,  as  would  be  the  case  here. 
A  contract  to  sell  and  convey  cannot  be  fulfilled  by  the  conveyance 
of  a  mere  right  to  bring  ejectment  for  the  recovery  of  the  land. 
King  V.  Knapp,  59  N.  Y.  462.  In  Shriver  v.  Shriver,  86  N.  Y.  575, 
.">st,  the  court  of  appeals  approves  the  rule  laid  down  in  Price  v. 
Strange,  6  Madd.  159,  that  a  purchaser  is  not  to  take  a  property 
which  he  can  acquire  in  possession  only  by  litigation  and  judicial 
decision;  "which  is  equal  to  saying,"  remarks  Folger,  C.  J.,  "nor 
one  the  possession  of  which  he  must  thus  defend."  To  the  same 
elfect  is  Vought  v.  Williams,  120  N.  Y.  253,  24  N.  E.  195,  where 
Brown,  J.,  says  that  a  purchaser  is  not  to  be  compelled  to  take 
property  the  possession  of  which  he  may  be  compelled  to  defend 
by  litigation.  And  finally  we  have  a  case  directly  in  point  in  Kopp 
V.  Kopp,  48  Hun,  532,  1  N.  Y.  Supp.  261,  where  the  general  term 
of  the  First  department  reversed  an  order  compelling  a  purchaser 
at  a  partition  sale  to  complete  his  purchase.  His  objection  was  that 
the  premises  were  in  the  possession  of  a  tenant,  not  a  party  to  the 
action,  who  was  in  occupation  of  the  property  under  a  five-years 
lease.  This  objection  was  held  to  be  fatal  to  the  right  of  the  court 
to  compel  the  purchaser  to  complete.  "The  purchaser  is  not  bound 
to  take  the  title,"  said  Van  Brunt,  P.  J.,  "unless  he  can  be  put  into 
possession  under  the  decree  of  sale."  So  here  we  think  the  vendee 
is  not  bound  to  take  the  title  unless  the  vendor  can  put  him  peace- 
ably into  undisturbed  possession,  which  confessedly  he  cannot  do. 

For  these  reasons,  the  defendant  is  entitled  to  judgment  in  his 
favor  upon  the  agreed  statement  of  facts.    All  concur. 
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CURTIN  T.  METROPOLITAN  ST.  RY.  CO. 

(Sapreme  Court,  Appellate  Term.     February,  1898.) 

Leave  to  AppeaIj— Application— Hearing. 

Under  Code,  §  1344,  providing  that  the  "Justice  or  Justices"  holding  the 
appellate  term,  and  determining  an  appeal  from  an  Inferior  court,  may  grant 
leave  to  appeal  to  the  appellate  division,  an  application  for  such  leave  should 
not  be  made  to  the  Judges  who  rendered  the  decision,  when  the  application 
Is  made  at  the  term  following  that  at  which  the  decision  was  rendered,  as 
required  by  rule  7,  but  to  the  Justices  designated  to  hold  such  term. 

Application  for  leave  to  appeal  to   court   of   appeals.     Denied. 

For  former  opinion,  see  48  N.  Y.  Snpp.  581. 

Argued  before  DALY,  BISCHOFF,  and  McADAM,  JJ. 

H.  A.  Robinson,  C.  P.  Brown,  and  J.  T.  Little,  Jr.,  for  the  motion. 
Charles  Steckler.  opposed. 

McADAM,  J,  The  state  constitution  (article  6,  §  5)  provides  that 
"appeals  from  inferior  and  local  courts  now  heard  in  the  court  of 
common  pleas  •  •  •  shall  be  heard  in  the  supreme  court  in 
such  manner  and  by  such  justice  or  justices"  as  the  appellate  di- 
vision shall  direct.  Similar  language  is  found  in  section  1344  of 
the  Code;  and  it  is  further  provided  that  the  "justice  or  justices  by 
whom  such  appeal  was  determined  may  allow  an  appeal  to  be  taken" 
to  the  appellate  division.  The  name  "appellate  term"  is  purely  an 
arbitrary  designation,  apparently  justified  by  the  rules  and  regu- 
lations pertaining  to  such  appends,  for  it  is  nowhere  found  in  the 
constitution  or  the  statute.  The  assignment  of  Justices  Daly,  Mc- 
Adam,  and  Bischoif  to  hold  the  appellate  term  ceased  December  .31. 
1897,  and  thereafter  all  power  to  hear  appeals  from  the  city  coart 
and  district  courts,  or  any  applications  in  respect  thereto,  pasised 
to  Justices  Beekman,  Gildersleeve,  and  Giegerich,  who  were  duly 
assigned  to  hear  such  appeals  during  the  year  1898,  as  fully  as  if 
the  ofQcial  terms  as  supreme  court  justices  of  those  previously  desig- 
nated had  expired  by  lapse  of  time.  The  words  "justice  or  jus- 
tices" in  the  constitutional  and  Code  provisions  are  used  in  the 
same  sense  as  are  the  words  "the  general  term  from  whose  decision 
or  determination  such  an  appeal  shall  be  taken"  in  section  11  of  the 
former  Code,  as  amended  in  1874;  and  these  last  quoted  were  held 
to  include  the  succeeding  general  term,  though  composed  of  differ- 
ent justices.  Sprague  v.  Telegraph  Co.,  64  N.  Y.  658.  The  appli- 
cation for  leave  to  appeal  to  the  appellate  division  was  therefore 
properly  submitted  to  Justices  Beekman,  Gildersleeve,  and  Gieg- 
erich at  the  January,  1898,  term,  and  cannot  be  entertained  by  their 
predecessors.  Such  submission  was  in  strict  conformity  with  rnle 
7  of  the  supreme  court  rules  regulating  the  hearing  of  appeals 
from  the  city  court  and  district  courts.  This  rule  requires  that 
the  application  for  leave  to  appeal  be  made  at  the  next  term  after 
the  announcement  of  the  decision  sought  to  be  reviewed,  which  con- 
firms the  conclusion  that  the  hearing  must  be  before  the  justices 
having  authority  to  hold  said  term. 
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The  application  for  leave  to  appeal  submitted  to  the  justices  at 
the  January,  1898,  term,  appears  to  have  been  denied  by  them;  and, 
if  the  appellant  needs  any  relief,  it  can  be  had  only  by  obtaining  a 
reargument  of  the  motion  so  submitted.     All  concur. 


CULLOM  V.  McKELVEY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1898.) 

Negligence  op  Independknt  Contractor— Li abilitv  op  KMPi.oyEu. 

The  owner  of  a  building  who  had  employed  contractors  to  tear  it  down, 
but  who  had  no  connection  with  the  work  except  that  he  waa  about  the  build- 
ing every  day,  is  not  liable  for  the  death  of  one  employed  upou  the  work 
by  the  contractors,  the  owner  bavhig  In  no  way  Induced  the  deceased  to  enter 
upon  such  employment 

Appeal  from  trial  term. 

Action  by  Kate  Cullom,  as  administratrix  of  the  estate  of  Hup:h 
Cullom,  deceased,  against  John  MoKelvey  and  others.  From  a  judg- 
ment of  nonsuit  as  to  defendant  McKelvey,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTl^R- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

T.  F.  Hamilton,  for  appellant. 
H.  C.  Smyth,  for  respondent 

PATTERSON,  J.  The  plaintiff's  intestate,  a  laborer  employed 
in  the  demolition  of  an  old  building  in  the  city  of  New  York,  wa9 
killed  by  such  building  collapsing,  after  some  part  of  it  was  taken 
down.  The  defendant  McKelvey  was  the  owner  of  the  premises, 
and  he  bad  employed  the  defem^nts  Keegan  &  O'Keefe,  as  contrac- 
tors, to  do  the  work  of  tearing  down  the  building.  They  were  in- 
dependent contractors,  and  the  plaintiff's  intestate  was  their  servant. 
No  relation  of  master  and  servant  existed  between  him  and  the  de- 
fendant McKelvey,  nor  did  the  latter  in  any  way  induce  the  plaintiff's 
intestate  to  enter  upon  the  employment  or  to  become  engaged  in  the 
work.  The  cause  of  the  fall  of  the  building  was  the  overweighting 
with  brick  of  one  of  the  floors.  That  was  the  result  of  the  negli- 
gence of  the  contractors  or  of  their  servants.  McKelvey  owed  the 
plaintiff's  intestate  no  duty  whatever.  McKelvey  was  not  doing  the 
work  nor  in  chaise  of  it.  All  that  is  testified  to  about  his  being 
connected  with  it  is  that  he  was  about  the  building  every  day.  One 
of  the  witnesses  did  say  that  McKelvey  was  giving  directions,  but 
he  immediately  afterwards  testified  that  he  did  not  hear  McKelvey 
give  any  directions.  There  was  an  entire  absence  of  proof  to  con- 
nect McKelvey  in  any  way  with  the  subject-matter  of  the  action,  so 
as  to  make  him  liable. 

The  nonsuit  as  to  McKelvey  was  properly  ordered,  and  the  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 
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CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  POLSOM  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1896.) 

AUTHORiTy  OP  Attornbt — Payments. 

The  fact  that  an  attorney  was  authorized  to  receive  interest  will  not  em- 
power him,  when  neither  attorney  in  fact  nor  general  agent,  to  bind  ills  client 
by  receiving  payment  of  the  principal,  although  the  securities  are  in.  liis 
physical  possession,  and  are  delivered  to  the  payor  when  the  payment  is  maJ". 

Appeal  fronv  special  term. 

Action  by  the  Central  Trust  Company  of  New  York,  as  substituted 
trustee  of  the  separate  estate  of  Isabel  Von  Linden,  against  George 
W.  Folsom  and  another.  From  a  judgment  dismissing  its  complaint 
plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTEB- 
SON,  O'BRIEN,  and  INGKAHAM,  JJ. 

Alfred  J.  Taylor,  for  appellant. 
Geo.  V.  N.  Baldwin,  for  respondents. 

PATTERSON,  J.  This  action  was  brought  to  compel  the  snrren- 
der  to  the  plaintiff  of  a  certain  bond  and  mortgage,  which,  it  was 
alleged,  belonged  to  a  trust  of  which  the  plaintiff  was  the  trustee, 
and  which  it  was  claimed  wrongfully  came  into  the  possession  of  the 
defendant  George  W.  Folsom.  There  was  no  imputation  of  any  di- 
rect or  intended  wrongdoing  on  Mr.  Folsom's  part.  It  appeared  that 
he  was  the  owner  of  the  premises  upon  which  the  mortgage  was  a 
lien.  Prior  to  July,  1883,  that  bond  and  mortgage  belonged  to  Ada 
L.  Sutton.  In  September,  1885,  it  was  assigned  by  Ada  L.  Sutton 
(Saallfield)  to  Daniel  Morrison,  trustee  of  the  trust  mentioned  in  the 
complaint.  The  plaintiff  is  the  substituted  trustee  of  that  trust.  It 
appears  in  evidence  that  on  the  1st  day  of  May,  1886,  Mr.  Folsom 
drew  a  check  for  interest  which  fell  due  that  day  on  the  bond  and 
mortgage;  that  check  was  drawn  to  the  order  of  one  Francis  H. 
Weeks,  as  attorney  for  Ada  L.  Sutton.  He  received  from  Weeks 
in  return  a  receipt  which  purported  to  be  that  of  Daniel  Morrison, 
trustee,  and  it  is  conceded  that  that  was  the  first  intimation  Mr. 
Folsom  actually  had  of  a  change  in  the  ownership  of  the  bond  and 
mortgage.  During  that  same  month  of  May,  Mr.  Folsom,  desiring 
to  pay  off  the  mortgage,  went  to  Weeks  and  paid  to  him  the  sum 
of  $30.15,  an  amount  of  interest,  and  also  a  sum  of  |7,000,  being  the 
principal  of  the  bond  and  mortgage.  The  check  for  interest  was 
drawn  to  the  order  of  Francis  H.  Weeks.  The  check  for  the  prin- 
cipal was  drawn  to  the  order  of  Francis  H.  Weeks,  attorney.  These 
checks  were  indorsed  by  Weeks,  and  passed  into  his  private  bank 
account,  and  the  money  was  never  paid  over  to  Morrison,  trustee. 
There  can  be  no  reasonable  doubt  tlmt  Mr.  Folsom  knew  that  Mor 
rison  waa  trustee,  and  that  the  bond  and  mortgage  belonged  to  him 
as  such  trustee.  At  the  time  these  payments  were  made.  Weeks 
delivered  to  Mr.  Folsom  the  bond  and  mortgage,  and  surrendered  to 
him  certain  assignments  thereof,  but  not  the  particular  assignment 
from  Miss  Sutton  to  Morrison,  trustee.     At  the  same  time  Folsom 
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receited  a  promise  from  Weeks  to  procure  and  deliver  a  satisfactioii 
piece  of  the  mwtgage.  The  defense  Mr.  Polsom  makes  to  the  ac- 
tion is  that  he  paid  off  the  principal  of  the  mortgage  to  the  attorn^ 
for  Morrison,  the  trustee,  and  that  by  such  payment  the  debt  upon 
the  bond  was  discharged  and  the  mortgage  satiafled  in  fact.  TWb 
claim  is  based  altogether  upon  the  theory  that  payment  to  Weeks 
su£9ced  to  extinguish  the  indebtedness  on  the  bond  and  satisfy  the 
lien  of  the  mortgage.  It  is  not  pretended  that  Weeks  had  any  di- 
rect authority  to  accept  payment  for  the  creditor.  He  had  received 
one  payment  of  interest,  and  had  the  phyacal  possession  of  tiie  bond 
and  mortgage.  But  how  he  got  that  possession  is  undisclosed.  It 
is  not  shown  that  Morrison  intrusted  it  to  him.  It  appears  by  Morrf- 
Ron's  testimony  only  that  Weeks'  oflBce  was  the  proper  place  at  whicli 
to  pay  interest.  It  does  not  appear  that  Weeks  had  the  rightful 
possession  of  the  securities.  Morrison  says  that  all  of  his  personal 
securities,  as  well  as  those  belonging  to  the  trust,  were  kept  in  a 
tin  box,  belonging  to  him,  in  Weeks'  safe.  The  argument  is  made 
that  because  Weeks  was  authorized  to  receive  interest,  and  also  had 
in  his  possession  the  securities,  Mr.  Folsom  was  justified  in  relying 
npon  the  apparent  authority  of  Weeks  in  accepting  payment  of  the 
debt  secured  and  surrendering  the  securities.  But  those  two  cir- 
cumstances, standing  alone,  were  not  suflficient  to  justify  the  pay- 
ment to  Weeks.  He  was  not  an  attorney  in  fact.  He  was  not  a 
general  agent.  But  the  payment  was  made  to  Morrison's  legal  ad- 
viser, and  the  learned  counsel  for  the  defendant  Folsom  relies  upon 
what  has  been  called  the  "scrivener  rule,"  and  insists  that  it  may 
be  applied  in  this  case  to  determine  the  right  of  a  person  paying 
money  to  rely  upon  the  apparent  authority  of  the  one  to  whom  the 
money  is  paid.  That  rule  had  its  origin  in  England,  where  a  scriv- 
ener  "was  a  person  to  whom  money  or  property  was  intrusted  for 
the  purpose  of  lending  it  out  to  others  at  a  profit  to  his  principal,  bat 
also  at  a  commission  or  bonus  for  himself."  21  Am.  &  Eng.  Enc 
Law,  881.  The  origin  and  history  of  that  rule  is  fully  given  in  Wil- 
liams T.  Walker,  2  Handf.  Ch.  325,  where  it  was  applied  in  a  case 
presenting  many  features  in  common  with  the  one  at  bar,  and  it  was 
so  applied  to  a  payment  made  to  a  solicitor,  npon  the  analogy  exist- 
ing between  solicitors  and  attorneys  and  scriveners  under  the  Eng- 
lish law.  The  rule  is  that  where  a  solicitor  who  makes  the  loan 
receives  the  interest  and  has  the  securities  in  his  possession  at  the 
time  of  payment  of  the  principal,  that  principal  being  due,  the  person 
Ikying  the  money  may  rely  upon  the  apparent  authority  of  the  at- 
torney or  solicitor  to  receive  that  money.  The  authority  is  not  to 
be  inferred  only  from  the  attorney  having  received  interest,  nor  from 
the  mere  possession  of  the  security,  bnt  it  must  result  from  the  whole 
f-ontrol  of  the  investment,  from  beginning  to  end,  by  the  attorney 
or  solicitor.  The  lender  must  part  with  his  money  to  the  solicitor 
for  investment,  and  give  him  absolute  control  of  the  whole  matter. 
The  rule  was  referred  to  in  Smith  v.  Kidd,  68  N.  Y.  130,  but  the  pay- 
ment was  held  to  be  ineffectual  there,  because  the  attorney  did  not 
have  the  possession  of  the  securities,  although  he  originally  mad(» 
the  loan  and  received  the  interest.     In  Crane  v.  Grnenewald,  120 
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N.  Y.  274,  24  N.  E.  456,  the  rule  is  referred  to  both  in  the  opinita  of 
the  court  and  in  the  dissenting  opinion.  It  is  referred  to  by  Parker, 
J.,  as  follows:  "If  a  mortgagee  permits  an  attorney  who  negotiates 
a  loan  to  retain  in  his  possession  the  bond  and  mortgage  after  the 
principal  is  due,  and  the  mortgagor,  with  knowledge  of  that  fact, 
and  relying  upon  the  apparent  authority  this  afforded,  shall  make  a 
.payment  to  him,  the  owner  will  not  be  permitted  to  deny  that  the 
attorney  possessed  the  authority  which  the  presence  of  the  securities 
indicated  that  he  had;"  and  Potter,  J.,  refers  to  the  rule  as  being 
sufScient  evidence  of  authority  if  the  attorney  who  n^otiated  the 
loan  is  subsequently  intrusted  by  the  creditor  with  the  possession  of 
the  bond  and  mortgage.  So  in  Doubleday  v.  Kress,  50  N.  Y.  410,  it 
is  said  that  payment  of  the  principal  to  the  agent  who  took  the  se- 
curity or  negotiated  the  loan  for  which  the  security  was  taken,  and 
was  thereafter  intrusted  by  the  owner  with  its  possession,  is  Buflicient, 
and  the  payment  is  ralid;  and  Peckham,  J.,  states  that  the  reason 
of  the  rule,  that  one  who  has  made  the  loan  as  agent  and  taken  the 
security  is  authorized  to  receire  payment  when  he  retains  possession 
of  the  security,  is  founded  upon  human  experience  that  the  payor 
knows  that  the  agent  has  been  trusted  by  the  payee  about  the  same 
business,  and  he  Is  thus  given  a  credit  with  the  payor.  The  law  as 
applied  in  this  state  being  derived  from  the  English  rule,  which  had 
its  origin  in  the  relation  of  the  scrivener  to  his  client,  the  same  ele- 
ments must  exist  in  order  to  protect  the  payor  in  making  payment. 
There  is  no  evidence  whatever  in  this  case  to  show  that  Weeks  was 
employed  by  Morrison  to  make  this  investment.  Therefore  tliere  is 
nothing  to  show  that  that  confidence  was  reposed  in  him.  All  that 
appears  is  that  one  payment  of  interest  was  made  to  Weeks  after 
Morrison,  trustee,  became  the  owner  of  the  bond  and  mortgage,  and 
tliat  when  he  went  to  pay  off  the  mortgage  the  bond  and  mortgage 
itself  was  in  the  physical  possession  of  Weeks.  But  the  assignment 
by  which  the  title  to  the  bond  and  mortgage  was  vested  in  Morrison, 
trustee,  was  not  in  Weeks'  possession.  He  did  not  deliver  it  to  Fol- 
som,  and  therefore  he  did  not.  so  far  as  appeare,  have  that  which 
was  the  muniment  of  the  trustee's  title  to  the  bond  and  mortgage. 
There  was  a  failure  of  proof,  therefore,  of  material  facts  which  it  was 
necessary  to  show  to  justify  Mr.  Folsom  in  reiving  upon  an  apparent 
authority  possessed  by  Weeks  to  receive  payment  of  the  principal; 
and  for  that  reason  the  judgment  should  be  reversed,  and  a  new  trial 
■ordered,  with  costs  to  abide  the  event. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  McLAUGHLIN,  JJ.,  con- 
cur. 

INGRAHAM.  J.  I  concur  in  the  conclusion  reached  bv  Mr.  Jus- 
tice PATTERSON  that  there  should  be  a  new  trial.  It  is*  not  clear 
from  the  testimony  that  when  the  defendant  paid  Weeks  the  prin- 
cipal of  this  bond  and  mortgage  sucli  payment  waa  to  Weeks  as  at- 
torney in  fact  for  the  assignee  of  the  mortgagee.  It  does  not  appear 
that  any  statement  was  made  at  the  time  of  the  payment  of  the 
$7,000  as  to  any  authority  of  Weeks  to  receive  the  payment  of  the 
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principal,  or  as  to  the  circumstances  connected  with  the  possession 
of  the  bond  and  mortgage  by  Weeks.  There  is  nothing  to  show 
that  this  money  was  paid  to  Weeks  as  attorney  in  fact  for  Morrison 
rather  than  the  attorney  for  the  defendant  Folsom.  Weeks  had 
been  acting  as  attorney  for  both  the  defendants  and  for  Morrison 
as  trustee,  and  it  is  not  at  all  clear  that  the  defendant  Folsom  did 
not  recognisse  at  the  time  of  this  payment  Weeks  as  his  attorney, 
and  intrust  him  with  the  money  for  the  purpose  of  paying  the  mort- 
gage and  procuring  the  necessary  instruments  to  satisfy  it  of  record. 
When  the  defendant  called  upon  Weeks,  Weeks  produced  the  bond 
and  mortgage,  with  the  yarioua  assignments  which  vested  the  title 
to  the  mortgage  in  Morrison  as  trustee.  The  transfer  to  Morrison 
was  not  recorded,  and  the  money  was  paid  to  Weeks  by  a  check 
drawn  to  the  order  of  Francis  H.  Weeks,  attorney,  without  specify- 
ing the  person  for  whom  he  was  attorney,  and  was  delivered  to 
Weeks  with  a  statement  from  Weeks  that  he  would  cause  the  assign- 
ment of  the  mortgage  to  Morrison  to  be  recorded,  and  would  procure 
from  Morrison  a  satisfaction  piece  of  the  mortgage,  which  he  also 
agreed  to  have  recorded,  so  that  the  mortgage  could  be  satisfied 
upon  the  record.  As  to  the  recording  of  these  instruments,  and 
the  proper  satisfaction  of  the  mortgage  upon  the  record,  Weeks  was 
requested  by  the  defendant  to  act  as  defendant's  attorney,  and  not 
as  attorney  or  agent  for  Morrison.  Thus,  the  principle  upon  which 
a  payment  to  an  attorney  who  has  possession  of  the  securities  or  ob- 
ligations to  be  satisfied  binds  the  person  for  whom  he  assumes  to 
act  in  receiving  payment  would  not  apply.  The  principle  upon 
which  it  has  been  held  that  a  scrivener,  or  attorney  who  invests 
money  for  a  client  and  who  retains  the  securities  or  evidences  of  in- 
debtedness, is  presumed  to  be  intrusted  with  a  power  to  receive  the 
principal  and  interest,  seems  to  be  largely  based  upon  the  implied 
authority  granted  to  an  attorney  through  whom  the  lopn  has  been 
made  to  receive  the  prmcipal,  implied  by  the  attorney's  retaining 
possession  of  the  security  evidencing  the  indebtedness.  The  case 
upon  which  this  doctrine  rests  seems  to  be  that  of  Whitlock  v. 
Waltham,  1  Salk.  157.  The  facts  of  that  case  are  stated  as  follows: 
"The  interest  of  a  mortgage  was  paid  to  and  received  by  the  scriv- 
ener that  put  out  the  money.  The  scrivener  proved  insolvent;  and 
the  question  was,  who  should  bear  the  loss?"  And  it  was  decided  in 
that  case  that,  if  the  scrivener  be  intrusted  with  the  custody  of  the 
bond,  he  may  receive  the  interest;  and,  though  he  fails,  yet  the 
mortgagee  shall  bear  the  loss.  And  that  is  also  so  if  he  receive  the 
principal  and  deliver  up  the  bond;  for,  being  intrusted  with  the 
security  itself,  it  shall  be  presumed  he  is  intrusted  with  a  power 
over  it,  and  with  a  power  to  receive  the  principal  and  interest, 
and  the  rather  because  the  giving  up  of  the  bond  upon  the  payment 
of  the  money  is  a  discharge  thereof;  otherwise  if  the  obligee  take 
away  the  bond,  for  then  he  hath  no  authority  to  receive  any  money. 
That  case  has  been  followed  by  a  long  line  of  authorities  in  England 
and  in  this  country;  but,  in  every  case  that  I  have  been  able  to  dis- 
cover, authority  to  receive  payment  has  been  inferred  from  the  mere 
possession  of  the  instrument  or  obligation  evidencing  the  indebted- 
49  N.T.S.-^3 
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ness  only  in  the  case  of  a  acrivener  or  attorney  who  represented  the 
creditor  in  making  the  loan,  and  where  the  possession  of  such  evi- 
dence of  debt  was  continued  in  the  possession  of  such  scrivener 
or  attorney.  It  is  not  alleged  that  the  mere  possession  of  an  in- 
strument or  obligation,  payable  to  another,  unindorsed,  invests  the 
holder  of  such  instniment  with  the  right  to  receive  from  the  obligor 
or  debtor  payment  of  the  obligation.  It  is  only  where  an  agency  has 
existed  at  the  inception  of  the  transaction,  viz.  the  making  of  the 
loan,  which  is  continued  by  the  creditor  or  obligee  allowing  the 
obligation  to  remain  in  the  hands  of  the  attorney,  that  a  debtor  is 
entitled  to  presume  that  the  original  authority  to  make  the  loan  has 
been  continued  and  enlarged  so  as  to  confer  an  authority  to  receive 
payment  thereof. 

The  authorities  cited  by  the  respondents,  holding  that,  where  the 
owner  of  property  has  invested  a  third  person  with  the  apparent 
title  to, it,  any  one  acting  in  relation  to  the  property,  relying  upon 
such  apparent  title  so  conferred,  is  protected,  do  not  apply  to  this 
case,  because  those  authorities  are  based  upon  the  principle  of  estop- 
pel, the  owner  being  estopped  from  denyine  that  the  person  upon 
whom  he  has  conferred  the  apparent  title  to  the  property  is  the 
owner.  Here  Morrison  never  conferred  upon  Weeks  the  apparent 
title  to  this  bond  and  mortgage,  the  mortgage  standing  in  the  name 
of  Morrison,  as  trustee,  of  which  fact  the  defendant  had  notice.  It 
does  not  appear  from  the  record  that  Weeks  acted  as  attorney  for 
Morrison,  or  for  the  estate  of  which  Morrison  was  trustee,  in  mak- 
ing this  investment  of  the  trust  estate.  Nor  does  it  appear  that 
the  possession  of  Weeks  of  this  bond  and  mortgage  was  authorized 
by  Morrison,  so  that  Weeks  rightfully  had  possession.  The  mere 
fact  that  Morrison's  box  containing  the  securities  of  the  estate  was 
left  in  a  safe  in  Weeks'  oflBce  was  hardly  of  itself  suflScient  to  show 
that  the  custody  of  the  security  was  given  to  Weeks.  The  evidence 
failed,  therefore,  to  bring  the  case  within  the  authorities  cited  to 
show  that  Weeks,  as  attorney  for  the  estate,  had  made  the  loan, 
and  had  been  allowed  by  the  obligees  to  retain  possession  of  the  se- 
curities after  the  investment  by  the  estate  of  its  money. 

I  therefore  concur  in  directing  a  new  triaL 


BINSTEIN  V.  LEVI  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    Febmaiy  11,  1898.) 

.   LlABtLTTT  OF  TeNAIIT— INJURIES  BY  FiRE— CONSTBTTCTTON  OF  LEASE. 

Tbe  Are  clause  In  a  lease  of  the  loft  of  a  brick  building  provided  that  If 
'  the  building  was  damaged  by  fire,  it  should  be  repaired  at  the  espenae  of 
the  owner,  and,  if  the  damans  rendered  the  building  untenantable,  the  rent 
should  cease  until  the  building  should  be  put  in  complete  repair,  but  In 
case  of  total  destruction  the  lease  should  terminate.  A  fire  bnmed  a  wooden 
partition  separating  the  front  from  the  rear  of  the  loft  The  uprights  were 
superficially  charred.  The  floor  was  burned  in  a  few  gpota,  and  the  ceQing 
was  Injured.  All  the  woodwork  was  charred"  to  some  extent  The  window 
panes  and  sashes  were  destroyed,  and  some  bricks  about  the  wtadows  were 
«moked  or  displaced.     Tbe  skylight,  and  a  portion  of  the  roof  Immediatdy 
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■nrroundlng  It,  were  bnmed  np.    Eeld  not  to  be  such  a  destnictlon  of  tttt 
ppemlses  as  to  terminate  the  lease.  ^ 
2.  Sake. 

Where  the  fire  clause  in  a  lease  provided  that  in  case  of  fire  the  premises 
should  be  repaired  by  the  owner,  and,  if  the  damages  rendered  the  building 
untenantable,  the  rent  should  cease  until  the  building  was  put  in  complete 
repair,  but  in  case  of  total  destruction  the  lease  should  terminate,  it  was  prror 
to  instruct  the  Jury,  in  an  action  to  recover  rent,  that  they  should  find  for 
defendant  in  case  the  loft  was  so  damaged  by  flre  that  It  did  not  exist,  as  a 
loft,  for  the  purpose  for  which  it  was  intended,  as  such  charge  was  equiva- 
lent to  stating  that,  if  the  building  became  untenantable,  the  lease  terminated. 

Appeal  from  trial  term. 

Action  by  David  L.  Einstein  against  Joseph  Levi  and  others. 
PYom  a  judgment  for  defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appealed.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGHAHAM,  JJ. 

G.  W.  Seligman,  for  appellant 
F.  R  Coudert,  Jr.,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  rent  for 
the  northerly  half  of  the  second  loft  of  the  building  known  as  "Nos. 
102,  104,  and  106  Wooster  Street,"  in  the  city  of  New  York.  The 
evidence  upon  the  trial  showed  that  this  northerly  half  was  sep- 
arated from  the  southerly  half  by  a  wooden  partition.  The  lease 
contained  the  usual  covenant  for  peaceable  possession  and  enjoyment 
of  the  premises  by  the  tenants,  and  a  fire  clause,  in  the  following 
language: 

"And  It  to  further  agreed  between  the  parties  to  these  presents  that,  in  case  the 
building  or  bnildings  erected  on  the  premises  hereby  leased  shall  be  partially 
damaged  by  flre,  the  same  shall  be  repaired  as  speedily  as  possible,  at  the  ex- 
pense of  the  said  party  of  the  first  part;  that,  In  case  the  damages  shall  be  so 
oxtensive  as  to  render  the  building  tmtenantable,  the  rent  shall  cease  until  such 
time  as  the  building  shall  be  put  in  complete  repair,  but  in  case  of  the  total 
destruction  of  the  premises,  by  flre  or  otherwise,  the  rent  shall  be  paid  up  to  the 
time  of  such  destruction,  and  then  and  thenceforth  this  lease  shall  cease  and 
c-ome  to  an  end." 

The  building  in  question  was  of  brick,  consisting  of  five  stories 
in  all, — one  ground  floor  and  four  lofts;  the  loft  in  question  being 
on  the  third  floor.  On  the  11th  of  April,  1894,  a  fire  occurred  in  the 
building,  which  broke  out  on  the  north  side  of  the  third  floor, — ^the 
loft  in  question.  The  fire  burst  through  the  front  windows,  and 
also  went  up  the  stairs  to  the  roof.  The  wooden  partition  separat- 
ing the  front  part  of  this  loft  from  the  rear  part  was  entirely  de- 
stroyed. The  uprights  were  superficially  charred,  but  they  remained 
in  good  condition,  in  respect  to  strength.  ■  The  floor  was  burned  in 
a  few  spots,  and  the  ceiling  was  injured  by  holes  being  cut  through 
from  the  floor  above  to  let  out  the  water  which  was  upon  the  upper 
floor;  there  being  from  15  to  18  inches  of  water  upon  that  floor  after 
the  fire.  All  the  woodwork  was  charred  to  some  extent.  The  walls 
inclosing  the  third  floor  were  injured  so  that  the  window  panes 
and  sashes  were  destroyed,  and  some  bricks  immediately  about  the 
windows  smoked  or  displaced.     It  required  about  1,000  bricks  to  re- 
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place  those  which  were  burned  and  cracked.  The  skylight,  and  a 
portion  of  the  roof  immediately  surrounding  the  same,  were  buraod 
up,  but  the  balauce  of  the  roof  remained.  The  plaintiff  proceeded 
at  ouce  with  the  work  of  repairing  the  building, — taking  out  the  char- 
red woodwork,  and  replacing  it  with  new;  relaying  the  floors  when- 
they  had  been  burned;  putting  new  bricks  around  the  windows, 
where  they  had  been  cracked  and  burned,  and  new  windows  and 
sashes;  and  repairing  the  roof,  the  skylight,  and  stairs.  Upon  the 
completion  of  these  repairs  the  plaintiff  tendered  the  loft  to  the 
defendants,  but  the  defendants  refused  to  return;  claiming  that  the 
premises  had  been  totally  destroyed  by  fire,  and  that  the  lease  had 
therefore  come  to  an  end.  The  learned  court  submitted  the  case  to 
the  jury,  instructing  them,  among  other  things,  that  they  should 
find  for  the  defendants  in  case  the  loft  in  question  was  so  damaged 
by  fire  that  it  did  not  exist,  as  a  loft,  for  the  purpose  for  which  it  was 
intended  by  the  parties,  and  also  refused  to  charge  that  there  was 
no  total  destruction  of  the  premises,  within  the  meaning  of  the  lease 
shown  by  the  evidence.  The  jury  found  a  verdict  for  the  defendants. 
A  motion  was  thereupon  made  ifor  a  new  trial,  and  from  the  judg 
ment  entered  upon  the  verdict,  and  from  the  order  denying  the  mo- 
tion for  a  new  trial,  this  appeal  is  taken. 

We  think  that  the  learned  court  erred  in  charging  that  the  de- 
fendants were  entitled  to  a  verdict  in  case  the  loft  in  question  was 
so  damaged  by  fire  that  it  did  not  exist,  as  a  loft,  for  the  purpose 
for  which  it  was  intended  by  the  parties.  This  was  equivalent  to 
charging  that,  if  the  premises  became  untenantable,  the  lease  ter- 
minated, because,  if  the  loft  in  question  became  untenantable,  it  did 
not  exist,  as  a  loft,  for  the  purpose  for  which  it  was  intended  by 
the  parties.  It  was  intended  to  be  occupied  as  a  loft,  and,  if  its 
condition  immediately  after  the  fire  was  such  that  it  could  not  be 
occupied  by  the  tenants  for  the  purposes  of  their  business,  it  did  not 
exist,  as  a  loft,  for  the  purpose  for  which  it  was  intended  by  the  par- 
ties. Now,  it  is  clear  that  this  instruction  was  error.  There  is 
a  clear  distinction  in  the  fire  clause  between  the  premises  being  un- 
tenantable and  being  totally  destroyed.  In  a  consideration  of  this 
appeal  it  is  not  necessary  to  discuss  the  question  as  to  whether  the 
term  "premises"  meant  the  loft,  or  the  whoie  building.  The  only 
part  of  the  premises  left  which,  was  totally  destroyed  was  the  wooden 
partition.  It  is  true  that  the  supports  were  charred,  arid  the  floors 
injured  to  some  extent,  and  that  the  windows  were  broken,  and 
their  surroundings  burned.  But  there  was  no  total  destroction 
whatever  of  the  premises.  The  walls  were  standing.  There  was 
a  covering  to  the  premises  leased,  in  the  floor  above,  which  was  in- 
jured, not  by  fire,  but  by" attempts  to  get  rid  of  the  water  in  it:  and 
there  was  a  floor  to  the  premises,  only  injured  in  a  few  small  places. 
— ^the  only  total  destruction,  as  already  stated,  being  that  of  the 
partition.  This,  clearly,  was  not  a  destruction  of  the  premises 
let,  according  to  the  terms  of  the  lease,  so  as  to  terminate  its  obli- 
gations. The  premises  were  undoubtedly  rendered  untenantable, 
and  the  landlord  was  required  to  repair  them,  which  he  proceeded 
to  do.     It  is  difficult  to  see,  if  there  was  a  total  destruction  of  the 
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loft  which  was  let,  what  distinction  is  to  be  drawn  between  prem- 
ises becoming  nntennntable  by  reason  of  Are,  and  premises  being 
totally  destroyed  by  reason  of  fire.  It  seems  to  us  that  the  court 
also  lost  sight  of  the  fact  that  even  if  the  premises  were  rendered 
untenantable,  and  therefore  useless  for  the  purpose  for  which  they 
were  rented,  the  obligations  of  the  lease  were  not  terminated. 

We  think  that  the  court  also  erred  in  refusing  to  charge  that  there 
was  no  total  destruction  of  the  premises,  within  the  terms  of  the 
lease.  The  essential  parts  of  the  loft  in  question  were  not  totally 
destroyed,  except,  perhaps,  the  partition  and  the  windows.  It  has 
never  yet  been  held  that  the  destruction  of  a  partition,  or  the  burn- 
ing of  windows,  is  a  total  destruction  of  premises,  within  the  mean- 
ing of  the  ordinary  fire  clause  of  a  lease,  such  as  the  one  in  question, 
although  such  damage  may  render  the  premises  untenantable  until 
jH'operly  repaired.  The  loft  in  question  retained  its  character  as 
a  loft,  and,  although  it  required  much  reparation  to  put  it  in  the 
same  condition  in  which  it  was  at  the  time  of  the  original  letting,  yet 
there  was  but  a  small  portion  of  its  component  parts  renewed. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  event.     All  concur. 


BACKUS  et  al.  v.  EXCHANGE  FIRE  INS.  CO.  OP  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1898.) 

ImCRAHCB  POLICT— KOTICB  OF  CANCELLATION— RbTCRH  OF  FrBHICM. 

Where,  by  the  terms  of  an  insurance  policy,  It  could  be  canceled  at  any 
time,  by  the  Insurance  company  giving  five  days'  notice  of  such  caucelLition, 
awd  irben  so  canceled,  if  the  premium  thereon  has  been  paid,  the  uneamed 
portion  thereof  should  be  returned  on  surrender  of  the  policy,  the  paymenr 
of  such  unearned  portion  of  the  premium  Is  not  a  prerequisite  to  the  cancel- 
lation of  the  policy.  If  the  hisnrance  company  offers  to  retom  the  same  on 
demand  and  surrender  of  policy  In  Its  notice  of  cancellation. 

Appeal  from  trial  term. 

Action  by  Edward  W.  Backus  and  another  against  the  Exchange 
Fire  Insurance  Ck)mpany  of  the  City  of  New  York  on  an  insurance 
poiicy.     Judgment  for  defendant.     Plaintiffs  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  BAR- 
RETT, PATTERSON,  and  INGRAHAM,  JJ. 

E.  V.  Blauson,  for  appellants. 
Michael  H.  Caidozo,  for  respondent. 

INGRAHAM,  J.  This  case  was  brought  on  for  trial  at  a  trial 
term  of  the  court,  trial  by  jury  having  been  waived,  upon  a  stipula- 
tion as  to  the  facts,  and  judgment  was  directed  for  the  defendant. 
The  parties,  by  their  stipulation,  agree  that  the  only  question  at  issue 
is  the  construction  of  the  provision  in  the  policy  relating  to  a  cancel- 
lation thereof;  and  state  the  question  to  be  as  follows: 

"The  plaintiffs  claim  that  the  said  policy  was  not  canceled  by  the  defendant  by 
the  service  of  said  notice  on  the  plaintiffs,  for  the  reason  that  same  Tvas  not 
acOMnpanled  by  payment  or  tender  to  the  plaintiffs  of  the  unearned  premium 
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thereof.  The  defendant  dalms  that  said  policy  waa  legally  canceled  by  said 
notice  without  payment  or  tender  of  said  unearned  premium,  and  that  It  waa  the 
duty  of  the  plaintiffs,  after  receiving  said  notice,  to  surrender,  or  offer  to  sur- 
render, said  policy  to  the  defendant,  and  demand  payment  of  said  unearned  pre- 
mium. If  the  plalutiflfs  desired  to  obtain  the  same." 

The  proTision  in  the  policy  referred  to  provides  that  the  policy  shall 
be  canceled  at  any  time  at  the  request  of  the  insured,  or  by  the  com- 
pany, by  giving  five  days'  notice  of  such  cancellation. 

"If  this  policy  shall  be  canceled  as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid,  the  unearned  portion  shall  be 
returned  on  surrender  of  this  policy  or  last  renewal,  this  company  retaining  the 
customary  short  rate,  except  that,  when  this  policy  is  canceled  by  this  company 
by  giving  notice,  it  shall  retain  only  the  pro  rata  premium." 

The  poliqr  was  issued  on  the  2d  day  of  November,  1892,  and  on 
the  15th  day  of  July,  1893,  the  defendant  posted  a  letter  to  the  plain- 
tiffs, which  was  received  by  the  plaintiffs  on  the  JTth  day  of  July, 
1893,  which  says: 

"The  Exchange  Fire  Insurance  Company  of  New  York  herewith  gives  Ave 
days'  notice  of  its  Intention  to  cancel  policy  No.  310,627,  Issued  to  B.  W.  Backus 

&  Co.,  owner,  and ,  mortgagee,  for  $2,500,  location  at  Minneapolis.  Minn.. 

in  accordance  with  the  stipulations  and  provisions  embraced  in  lines  Nos.  51  to 
55,  both  inclusive,  of  the  printed  conditions  of  said  policy,  to  wit:  [The  clause 
of  the  policy  is  then  quoted,  and  the  notice  continued  as  follows:]  Please  take 
special  notice  that  all  liability  of  said  Exchange  Flie  Insurance  Company  under 
said  policy  will  absolutely  cease  at  noon,  July  20,  1893,  unless  surrender  thereof 
to  said  company  be  sooner  made,  and  the  pro  rata  unearned  premium  thereon 
will  be  paid  upon  proper  demand  and  surrender  of  policy." 

No  demand  was  made  upon  the  insurance  company  for  this 
premium,  nor  was  the  policy  or  last  renewal  ever  surrendered,  nor 
did  the  company  make  any  further  tender  of  the  unearned  premium 
mentioned  in  this  letter.  No  point  is  made  by  the  appellants  of 
the  sufficiency  of  this  notice  to  cancel  the  policy,  or  of  the  sufBciency 
of  this  letter  as  a  notice  that  the  defendant  intended  to  exercise  its 
option  that  the  policy  should  be  canceled.  The  only  claim  made  ia 
that  an  actual  or  a  formal  tender  of  the  unearned  premium  was  es- 
sential to  the  cancellation  of  the  policy  by  the  company.  The  clause 
in  the  policy  provides  that  it  may  be  canceled  at  any  time  Ifv  the 
company  by  giving  five  days'  notice  of  such  cancellation.  This  no- 
tice by  the  company  to  the  plaintiffs  did  give  five  days'  notice  of  the 
cancellation;  and,  under  the  provisions  of  the  policy,  by  such  notice 
the  policy  was  canceled.  The  further  provision  that  the  unearned 
portion  of  the  premium  should  be  returned  on  surrender  of  the  policy 
or  last  renewal  did  not  require  the  repayment  of  the  unearned 
premium  as  a  condition  precedent  to  the  cancellation  of  the  policy. 
The  pro  rata  premium  was  only  to  be  returned  on  surrender  of  tlic 
policy  or  last  renewal.  That  surrender  of  the  policy  was  an  act 
to  be  performed  by  the  insured.  It  cannot  be  enforeed  by  the  in- 
surance company,  as  it  is  in  the  possession  of  the  insured.  All  that 
the  defendant  could  do  was  to  notify  the  insured  that  the  policy  was 
canceled,  and  offo"  to  pay  the  pro  rata  unearned  premium  upon  the 
surrender  of  the  policy.  It  then  became  the  duty  of  the  insured  to 
offer  to  surrender  the  policy  or  last  renewal,  and  then  the  obligation 
of  the  insurance  company  to  pay  the  pro  rata  premium  would  arise. 
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If  a  sarrender  of  the  policy  had  heen  tendered  by  the  insured,  and 
the  insurance  company  had  then  refused  to  pay  the  pro  rata  unearned 
premium,  it  might  be  that  the  obligation  of  the  company  under  the 
policy  would  revive,  and  the  policy  continue  in  force;  but,  under  the 
form  of  this  clause  providing  for  the  cancellation,  it  seems  to  me 
qaite  clear  that  the  policy  was  canceled  by  a  service  of  the  notice, 
with  an  offer  then  to  return  the  pro  rata  unearned  premium  upon  the 
surrender  of  the  policy. 

The  case  of  Walthear  v.  Insurance  Co.,  2  App.  Div,  330,  37  N.  Y. 
Supp  857,  is  in  point ;  and  the  reason  given  by  the  court  in  that  case 
to  show  that  the  case  of  Nitch  v.  Insurance  C!o.,  83  Hun,  614.  31  N. 
Y.  Supp.  1131,  aflBrmed  by  the  court  of  appeals  in  152  N.  Y.  635,  46 
N.  E.  1149,  is  distinguishable,  applies  as  well  to  this  case  as  to  the 
Walthear  Case.     In  the  latter  case  the  court  say: 

"The  distinction,  therefore,  between  this  and  the  Nltch  Case,  will  be  found  In 
the  fact  which  we  have  adverted  to,— that  there  was  In  that  case  no  return  or 
offer  to  return  the  premium,  while  In  this  case  there  was  a  distinct  offer." 

In  the  case  at  bar  it  will  be  noticed  that  there  was  a  distinct  offer 
to  repay  the  pro  rata  unearned  premium  upon  demand  and  surrender 
of  the  policy,  and  this  case  is  therefore  brought  directly  within  the 
decision  of  the  Walthear  Case. 

We  think  that  the  judgment  was  right,  and  it  is  affirmed,  with 
costs.     A&  concur. 


McCLBLIiAN  et  al.  v.  DUNOOMBB. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    February  11,  18S8.) 

BlIX  OF  PABTICtn.AIia. 

Where,  pending  decision  of  a  defendant's  motion  for  a  bill  of  particulars, 
based  solely  upon  its  alleged  necessity  in  order  to  enable  defendant  to  answer, 
■an  intermediate  motion  to  extend  the  time  to  answer  was  denied,  on  the  theory 
that  no  bill  of  particulars  was  required  for  the  purpose  stated,  and  an  answer 
was  accordingly  served,  hdd,  that  the  principal  motion  could  not  thereafter 
be  granted  in  order  to  enable  defendant  to  prepare  for  trial,  for  the  papers 
■bowed  no  necessity  for  a  bill  of  particulars  for  the  latter  purpose. 

Appeal  from  special  term. 

Action  by  Clarence  S.  McClellan  and  others  against  Naomi  Dun- 
combe.  From  an  order  directing  plaintiffs  to  furnish  a  bill  of  par- 
ticalars,  they  appeal.     Eeversed. 

Argued  before  GOODRICH,  P.  J.,  and  OUMiEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  L.  Snyder,  for  appellants. 
Boger  M.  Sherman,  for  respondent 

WOODWABD,  J.  The  plaintiffs  bring  this  action  against  this 
defendant  for  the  purpose  of  collecting  a  bill  for  services  alleged  to 
have  been .  rendered  the  defendant  in  connection  with  the  probate 
of  the  will,  and  the  settlement  of  the  estate,  of  the  husband  of  the 
defendant.  The  defendant,  before  answering,  made  application  for 
an  order  compelling  the  plaintiffs  to  furnish  a  bill  of  particulars, 
alleging  in  her  affidavit  that  the  information  which  she  demanded 
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was  necessary  in  makinp;  her  answer  to  the  complaint.  This  appli- 
cation for  an  order  to  furnish  a  bill  of  particulars  was  accompanied 
by  a  request  for  an  extension  of  time  in  which  to  answer.  This  the 
court  refused  to  grant,  and  the  answer  was  served  within  the  time 
required  by  the  practice  of  this  court.  Subsequently  the  special 
term  granted  the  order  for  a  bill  of  particulars,  accompanying  it 
with  the  following  opinion: 

"It  has  been  decided  that  a  bill  of  particulars  was  not  needed  as  a  preliminary 
to  putting  In  answer.  A  motion  which,  In  effect,  seeks  to  review  this  result,  is 
not  proper.  A  bill  of  particulars  Is  proper,  however,  on  proceeding  In  this  action, 
to  enable  the  defendant  to  prepare  for  trial;  and  the  application  for  such  bill 
of '  particulars  is  granted.  If,  from  the  bill,  a  good  ground  is  made  apparent 
for  an  amendment  to  the  answer,  application  can  be  made  on  motion  for  leave 
to  amend.     No  costs." 

The  defendant  asked  for  a  bill  of  particulars,  asserting  in  her 
afBdavit  that  it  was  necessary  to  enable  her  to  answer.  Bhe  made 
no  pretense  that  a  bill  of  particulars  was  necessary  on  the  trial  of 
the  action,  and  there  was  nothing  before  the  court  to  justify  the 
•  granting  of  an  order  the  necessity  for  which  had  not  been  asserted. 
The  case  of  Indemnity  Co.  v.  Bondy,  17  App.  Div.  328,  45  N.  Y.  Supp. 
267,  is  practically  conclusive  on  this  point.  Justice  Williams,  de- 
livering the  opinion  of  the  court,  says: 

"The  action  was  brought  to  recover  damages  for  an  alleged  libd.  The  bill 
of  particulars  granted  was  with  reference  to  certain  allegations  of  special  dam- 
age. No  answer  had  been  served  when  the  order  appealed  from  was  made. 
The  defendant  stated,  in  his  aflidavit  used  on  the  motion,  that  a  bill  of  particu- 
lars was  necessary  and  material  to  his  defense  In  the  case,  and  to  enable  him  to 
aiMwer,  as  be  was  advised  by  his  counsel.  The  order  was  prematurely  granted 
If  based  upon  the  ground  that  it  was  necessary  for  the  purpose  of  the  defense 
of  the  case.  It  coiild  not  be  said  any  defense  would  be  made  until  an  Issne  was 
raised  by  the  service  Of  an  answer.  The  order  cannot  lie  supported  on  this 
ground.  Paper  Co.  v.  West,  8  App.  Dlv.  451,  38  N.  Y.  Sapp.  22».  The  only 
ground  nt>on  which  the  order  could  be  made  was  that  it  was  necessary  to  enable 
the  defendant  to  answer.  The  defendant  stated  that  be  was  advised  by  eounspl 
that  It  was  so  necessary,  but  we  are  of  the  opinion  that  such  advice  was  not 
well  considered.  The  defendant  stated  that  he  was  ignorant  of  the  parUcnlars 
of  the  losses  alleged,  and  had  no  means  of  knowing  of  any  losses  suffered  by  the 
plaintiff.  This  being  assumed  as  true,  we  see  no  reason  why  he  could  not,  with- 
out a  bill  of  p.<irHpulars,  have  denied  any  iinowlcdge  or  iaformatiOD  snfBcIent 
to  form  a  bdief  as  to  the  allegatio&s  in  question.  Code  Civ.  Proc.  i  500.  That 
section  did  not  require  him  to  deny  on  Information  and  belief.  He  might  prop- 
erly deny  In  the  language  of  the  section,  and  was  not  obliged  to  go  further." 

In  the  case  at  bar  the  only  ground  on  which  the  order  conld  be 
made  was  that  it  was  necessary  to  enable  her  to  answer,  because 
that  was  the  only  ground  on  which  it  was  asked;  and,  it  having 
been  decided  that  the  bill  of  particulars  was  not  necessary  to  en- 
able her  to  answer,  there  was  nothing  before  the  court  for  it  to  act 
upon. 

"It  seems  to  be  obvious,"  says  the  conA  in  the  case  of  Morrill  v.  Kazis,  8  App. 
Div.  304,  40  N.  Y.  Supp.  954,  "that  the  only  purpose  of  making  an  application 
of  this  kind  was  to  enable  the  defendant  to  get  from  the  plabitlfr  the  evidence 
Intended  to  be  used  on  the  trial.  That  such  is  not  the  office  of  a  blU  of  partlcu- 
lars  it  Is  unnecessary  to  argue.  In  Hayes  v.  Lodging  House,  89  Hun,  27,  34 
N.  Y.  Supp.  996,  Bender  v.  Bender,  88  Hun,  449,  34  N.  Y.  Supp.  87C.  and 
Newell  V.  Butler,  38  Hun,  104,  that  practice  was  condemned.  It  was  not  nec- 
essary In  any  way,  to  enable  the  defendant  to  answer  the  complaint,  that  be 
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shoiM  have  the  tafoniiatl«>D  aongrht  to  be  obtained.  It  was  enOraly  cninpetent 
for  the  defendant  to  answer,  denying:  upon  infwmatlon  and  belief  either  of  the- 
matters  upon  which  the  plaintiff's  cause  of  action  was  based-  The  purpose  of 
an  answer  la  to  raise  an  Issue;  and  to  say  that  the  defendant,  in  order  to  raise 
an  issue,  must  be  Informed  by  the  plaintiff  of  all  the  evidence  that  he  has  to 
sqpport  each  and  every  particular  item  of  what  apparently  would  constitute  a 
long  acconnt,  Is  an  absurdity.  The  Code  of  Civil  Procedure  expressly  provides 
the  form  In  whleh  an  answer  may  be  made,  wbei-e  the  party  does  not  possess- 
the  Information  to  enable  htm  positively  to  contradict  an  averment  of  the  com- 
plaint." 

This  is  precisely  the  condition  which  surrounds  the  defendant  in 
the  case  at  bar.  The  plaintiffs  allege  that  she  owes  them  for  serv- 
ices ranging  over  a  period  of  three  years.  She  demands  a  bill  of 
particulars  setting  oat  in  detail  the  days  and  dates  on  which  the 
service  was  rendered.  Obviously,  this  information  is  not  necessary 
to  an  answer ;  and,  as  it  was  only  to  enable  the  defendant  to  answer 
that  a  bill  of  particulars  was  demanded,  there  can  be  no  ju8tijS.cation 
for  the  granting  of  such  an  order  upon  the  DRoers  before  the  court, 
now  that  the  answer  has  been  put  in  and  the  issues  have  been  made. 
That  a  bill  of  particulars  may  become  necessary  during  the  litigation. 
and  that  such  an  order  may  be  entirely  proper  upon  a  motion  setting 
forth  the  facts,  it  is  no  part  of  the  duty  of  this  court  to  deny;  but, 
upon  the  case  now  before  us,  there  can  be  little  doubt  that  the  coort 
below  was  in  error  in  granting  the  order  for  a  bill  of  particulars. 

The  order  is  reversed,  with  costs.     All  concur. 


HKN&BRSON  et  •!.  ▼.  BRENNBCKB  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    Pebmary  11,  1886.) 

1.  SzscnrtoiT  -avaiitsv  Co-Tenaht— Levy. 

Where  a  transfer  of  chattels  by  a  debtor  to  two  third  parties,  as  tenants- 
In  common,  is,  as  agatost  his  judgment  creditors,  void  as  to  one  of  the 
transferees,  an  execution  Issued  upon  the  Judgment  Justifies  the  Sherttf  in- 
levying  upon  the  property,  and  retainhig  possession  thereof  until  a  sale. 

X  RmrLXVTs  bt  Co-TuvAixr. 

The  other  co-tenant  cannot  maintain  against  him  an  action  of  e^levln. 

Appeal  from  trial  term. 

Action  by  James  Henderson  and  another  against  Louis  F.  Brennedce 
and  other&  From  a  judgment  in  favor  of  plaintiffs,  and  from  an  order 
denying  a  new  trial  on  the  minutes,  certain  defendants  appeal  Re- 
versed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

James  B.  Lockwood,  for  appellants. 
James  L.  Barger,  for  respondent. 

CULLEN,  J.  The  defendant  Brennecke  recovered  a  jadgment 
against  William  H.  Totten  and  Afary  L.  Totten,  composing  the  firm 
of  William  H.  Totten  &  Co.  On  that  judgment  an  execution  was 
issned,  and  the  sheriff  of  Richmond  county  levied  on  the  chattels,  the 
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subject  of  this  acti<».  The  plaintiffs  claimed  title  to  the  {Hvpertj 
under  a  bill  of  sale  given  to  them  by  Totten  &  Co.  On  the  r^nsal  of 
the  sheriff  to  surrender  the  property,  the  plaintiffs  instituted  this  ac- 
tion, which  is  in  replevin  to  recover  its  possession.  Subsequently 
the  appellants  were  substituted  as  defendants,  in  place  of  the  sheriff. 
On  the  trial,  evidence  was  given  tending  to  show  tiiat,  as  to  the  plain- 
tiff Henderson,  the  sale  was  made  in  satisfaction  of  a  bona  fide  debt 
due  to  him  from  Totten  &  Co.  The  consideration  of  the  sale  to  Lillie 
P.  Totten  was  the  hidividual  note  of  William  H.  Totten  to  ha-.  It 
appeared  that  the  firm  of  Totten  &  Co.  was  insolvent  at  the  time  of 
the  sale  to  the  plaintiffs.  The  trial  court  held  that  the  appropriation 
of  the  partnership  assets  to  the  payment  of  the  individual  debt  of  the 
partner  William  H.  Totten  was  fraudulent  and  void  as  against  part- 
nership creiBtors,  and  dismissed  the  complaint  as  to  the  plaintiff  Lillie 
P.  Totten.  The  case  was  submitted  to  the  jury  on  the  claim  of  the 
plaintiff  Henderson,  and  a  verdict  rendered  in  his  favor.  Prom  the 
judgment  entered  upon  that  verdict,  this  appeal  is  taken. 

The  trial  court  sustained  the  bill  of  sale,  so  far  as  concerns  the  title  of 
the  plaintiff  Henderson,  on  the  authoritv  of  Bank  v.  Bolton,  20  App. 
Div.  78,  46  N.  Y.*  Supp.  734,  and  held  that  that  plaintiff  was  a  tenant  in 
common  of  an  undivided  half  of  the  property.  Assuming  that  this 
ruling  was  correct,  we  are  of  opinion  that  it  was  insufficient  to  enable 
Henderson  to  maintain  the  action.  As  the  transfer  to  the  plaintiff 
Lillie  F.  Totten  was  void  as  against  the  judgment  creditors  of  the 
firm,  the  execution  justified  the  sheriff  in  levying  upon  the  property, 
and  retaining  possession  thereof.  It  is  settled  by  authority  that 
where  the  execution  is  against  one  member  of  a  firm  or  one  of  several 
tenants  in  common  for  his  individual  debt,  the  sheriff  may  levy  npw 
and  take  possession  of  the  common  property.  Phillips  v.  Cook,  24 
Wend.  389;  Waddell  v.  Cook,  2  Hill,  47;  Walsh  v.  Adams,  3  Denio, 
125;  Piero  v.  Betts,  2  Barb.  633.  The  riieriff  being  entitled  to  seize 
the  property,  an  action  of  this  nature  could  not  be  maintained,  for 
one  tenant  in  common  cannot  sue  his  co-tenant  in  replevin.  Hudson 
V.  Swan,  83  N.  Y,  552. 

It  is  urged  that  subsequently  the  sheriff  assumed  to  sell  the  entire 
property,  not  merely  the  interest  of  the  judgment  debtors  therein. 
This  would  constitute  a  conversion  as  against  the  tenant  in  common 
upon  whom  there  was  no  claim,  and  the  latter  might,  in  an  appropri- 
ate action,  recover  the  value  of  his  interest.  We  cannot  see  how 
the  fact  has  any  bearing  on  this  action,  which  is  not  to  obtain  the 
value  of  the  chattels,  as  upon  a  conversion,  but  to  obtain  their  actual 
possession,  to  which  the  plaintiff  Henderson  was  not  entitled  as 
against  the  sheriff,  and  for  which  no  action  can  be  maintained  by 
one  co-tenant  as  against  another.  The  plaintiff,  upon  or  before  a 
new  trial,  may  doubtless  obtain  leave  to  amend  his  complaint,  and 
avoid  the  technical  objection  to  the  present  form  of  action. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.     All  concur. 
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KIRKMAN  et  aL  ▼.  KIRKMAN. 

(Supreme  Coort,  Appellate  DlTlsion,  Second  Department    Febmary  15,  1898.) 

Pabtnbrship — Value  of  Good  Wili,— Expert  E^ioknob. 

Opinion  evidence  of  experts  Is  not  competent  to  prove  the  value  of  the  good 
will  of  a  firm  of  manufacturers. 

Appeal  frwn  special  term,  Kings  county. 

Action  by  Alexander  S.  Kirkman  and  another  against  May  Louise 
Kirkman  (individually  and  as  administratrix  of  John  Kirkman,  de- 
ceased) and  another,  to  have  the  title  to  certain  lands  freed  from  any 
trust  in  favor  of  John  Kirkman,  deceased  (a  former  partner  of  plain- 
tiff), or  his  legal  representatives.  From  a  judgment  in  favor  of  plain- 
tiffs, rendered  after  trial  at  special  term  (45  N,  Y.  Snpp,  373),  defend- 
ant May  Louise  Kirkman,  individually  and  as  administratrix,  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAETLETT, 
HATCH,  and  WOODWARD,  JJ. 

Hugo  EQrsh,  for  appellant 
John  M.  Bowers,  for  respondents. 

WHiLARD  BARTLETT,  J.  This  appeal  presents  the  question 
whether  the  opinion  evidence  of  an  expert  is  receivable  to  prove  the 
value  of  the  good  will  of  a  partnership.  The  litigation  relates  to 
the  affairs  of  the  firm  of  soap  manufacturers  known  as  Kirkman  & 
Son,  of  which  John  EZirkman,  the  appellant's  intestate,  was  a  mem- 
ber during  his  lifetime.  The  learned  judge  at  special  term  has  de- 
cided that  the  good  will  and  trade-marks  of  the  concern  are  worth 
115,000,  of  which  sum  the  appellant,  as  administratrix  of  John  Kirk- 
man, is  entitled  to  30  per  cent.  The  appellant  insists,  however, 
that  the  valuation  of  the  good  will  should  have  been  larger,  and  as- 
signs as  error  the  ruling  of  the  trial  court  disclosed  by  the  following 
extract  from  the  record: 

"Oliver  Johnston,  called  as  a  witness  for  the  defendants,  being  dol^r  sworn, 
testified  as  follows:  By  Mr.  Hirsh:  My  business  is  grocer,  of  the  firm  of 
Johnston  Bros.,  doing  business  on  Nevlns  street  and  Flatbush  avenue.  I  have 
been  In  that  business  twenty-six  years.  I  know  Mr.  Kirliman,  the  plaintiff. 
I  do  know  the  kind  of  business  that  is  done  by  Kirkman  &  Son,  soap  manu- 
facturers. I  do  know  the  cliaracter  of  their  product  I  have  purchased  It  from 
them.  Have  done  so  for  about  twenty  years,  I  guess.  It  is  a  product  well 
and  favorably  known  in  the  market.  And  the  evidence  of  that  is  the  sale  that 
we  make  in  our  place  of  that  product  I  know  the  business  has  been  well  estab- 
lished for  years.  Q.  What,  In  your  opinion,  is  the  value  of  the  good  wili  of  that 
baslneas  of  Kirkman  &  Son,  where  the  capital  invested  is  a  little  over  lifty-four 
tbousand  dollars,  and  the  protits  in  nine  months,  declared,  was  about  thirty 
thousand  dollars?  .  From  your  knowledge  of  the  business,  the  product  of  the 
manufactory,  the  long  establishment  of  that  business,  what  In  your  opinion. 
Is  the  value  of  that  good  will?  (Objected  to  aa  Incompetent  Objection  sustained. 
Defendants  except.)" 

1  think  this  ruling  was  correct.  The  difBculty  of  drawing  the  line 
which  excludes  the  opinion  evidence  of  experts  has  often  been  recog- 
nized by  the  courts,  and  the  decisions  on  the  subject  are  not  readUy 
reconcilable  with  one  another.  It  seems  to  me  quite  clear,  however, 
that  the  evidence  offered  in  behalf  of  the  appellant  in  the  present 
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and  83  New  York  State  Reporter. 

case  was  essentially  of  the  same  chaiwiter  as  that  which  was  declared 
inadmissible  in  Wakeman  v.  Manufacturing  Co.,  101  N.  Y.  205,  4 
N.  E,  264,  and  Reed  v.  McConnell,  101  N.  Y.  270,  4  N.  E.  718,  where 
it  was  held  to  be  reversible  error  to  allow  witnesses  to  give  their 
opinions  as  to  the  value  of  the  contracts  which  the  defendants  were 
alleged  to  have  broken.  "When  the  facts  can  be  placed  before  a 
jury,  and  they  are  of  such  a  nature  that  juries  generally  are  just  as 
competent  to  form  opinions  in  reference  to  them,  and  draw  infer- 
ences from  them,  as  witnesses,  there  is  no  occasion  to  resort  to  expert 
or  opinion  evidence."  Ferguson  v.  Hubbell,  97  N.  Y.  507.  So,  in 
the  present  case,  after  all  the  elements  going  to  make  up  the  good' 
will  of  the  partnership,  and  tending  to  fix  its  value,  had  been  proved 
as  matters  of  fact  before  Mr.  Justice  Gaynor.  the  learned  judge  was 
quite  as  well  qualified  as  was  the  appellant's  witness  to  estimate 
correctly  what  the  good  will  waa  worth.  The  determination  involved 
no  special  knowledge,  existing  in  reasons  rather  than  in  descriptive 
facts,  and  hence  the  assistance  of  expert  opinions  was  not  required. 
See  Schwander  v.  Birge,  46  Hun,  66,  69.  70.  In  behalf  of  the  appel- 
lant, reference  is  made  to  the  well-known  case  of  Mitchell  v.  Bead, 
84  N.  Y.  556,  in  which  one  of  the  questions  was  the  value  of  certain 
renewal  leases  of  the  Hoffman  House,  in  the  city  of  New  Ywk. 
Many  witnesses  of  experience  in  the  hotel  business  were  permitted 
to  give  opinion  evidence  as  to  such  value,  including  the  good  will  of 
the  hotel,  against  the  objection  and  exception  of  the  defendant.  I 
have  examined  the  appeal  book  in  that  case,  and  find  no  instance  in 
which  any  objection  was  made  which  raised  the  question  of  the  com- 
petency of  opinion  evidence  in  respect  to  the  value  of  the  leases.  The 
principal  contention  of  the  defendant  was  that  the  witnesses  should 
not  be  allowed  to  include  the  good  will  in  their  estimates;  and  the 
case  does  not  support  the  position  of  this  appellant,  for  the  point 
here  relied  upon  was  not  raised  or  considered  there.  Court  of  Ap- 
peals Cases,  vol.  406,  Brooklyn  Law  Library.  In  Re  Bandell's  Es- 
tate, 8  N.  Y.  Supp.  652,  the  surrogate  of  Rockland  county  took  ex- 
pert evidence  as  to  the  value  of  the  good  will  of  a  business,  but  there 
is  nothing  in  his  opinion  to  indicate  that  the  admissibility  of  opinioni: 
was  questioned.  The  appellant  also  cites  the  case  of  Stove  Co.  v. 
Howe  (Snp.)  36  N.  Y.  Supp.  701,  where  a  witness,  after  giving  testi- 
mony showing  his  familiarity  with  stoves  and  their  manufacture, 
was  allowed  by  the  referee  to  state  the  value  of  a  certain  patent  for 
stoves,  against -the  objection  and  exception  of  the  defendants.  Tbe 
general  term  of  the  Fourth  department  thought  that  "the  witness 
was  sulBciently  familiar  with  the  subject-matter  involved  in  the  ques- 
tion to  render  his  evidence  competent.  The  force  and  effect  to  be 
given  thereto  were  for  the  referee  to  determine,  after  all  the  facts 
disclosed  by  him  were  considered."  From  this  language,  it  would 
seem  that  the  objection  related  to  the  extent  of  the  witness'  expert 
knowledge  concerning  stoves,  rather  than  to  fhe  propriety  of  receiv- 
ing opinion  evidence  at  all,  in  order  to  ascertain  the  value  of  a  stove 
patent;  but,  even  if  the  objection  did  go  to  this  full  extent,  I  should 
be  unable  to  agree  that  it  waa  properly  overruled. 
I  think  we  ought  to  AtRrm  the  judgment.     All  concur. 


Digitized  by 


Google 


€up.  Ct.)  PEOPLE   V.    HALBTED.  685 

PEOPLE  ex  rel.  LYON  et  aL  T.  HALSTED  et  aL 

(Supreme  Oourt,  Appellate  Division,  Second  Department.    February  11.  1898.) 

1.  Taxation— PicoPKiiTT  Subject. 

The  claim  of  an  owner  of  land,  acquired  by  the  city  of  New  York  under 
Laws  ISS.*?,  c.  490,  for  compensation,  is  a  thing  in  action,  within  the  meanluft 
of  subdivision  4  of  section  2  of  the  "Tax  I^w  "  (Laws  ISfiHJ,  c.  008),  auU 
hence  constitutes  a  pri^erty  right  subject  to  taxation. 

a.  Samk— Listing  by  Assessoks. 

It  seems  that,  until  an  award  is  made,  the  amount  of  such  a  dalm  and  Its 
value  la  too  indefinite  to  Justify  the  assessors  in  listing  it. 

a  Same. 

When,  however,  the  commissioners  have  awarded  a  specified  sum,  and  their 
report  and  award  have  been  confirmed,  and  the  amount  has  been  deposited 
in  a  trust  company  to  the  owner's  credit,  the  assessors  are  justified  in  deter- 
mining that  his  right  to  compensation  Is  of  the  value  of  at  least  that  sum, 
even  though  he  has  appealed  from  the  order,  claiming  the  award  to  be  Inade- 
quate. 

Appeal  from  special  term. 

Certiorari  by  tlie  people,  on  the  relation  of  yVilliam  P.  Lyon  and 
Jere  M.  Lyon,  against  Joseph  H.  Halsted  and  others,  assessors  of  the 
town  of  Bedford.  From  an  order  dismissing  the  writ,  plaintiffs  ap- 
peal.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  P.  Fiero,  for  appellants. 
Charles  Haines,  for  respondents. 

CUl/LEN,  J.  This  is  a  certiorari  to  review  an  assessment  of  the 
personal  property  of  the  relators  for  the  purpose  of  taxation.  The 
relators  owned  certain  real  estate  in  the  county  of  Westchester, 
which  was  acquired  bv  the  city  of  New  York,  under  the  provisions 
of  chapter  490  of  the  Laws  of  1883,  for  the  purpose  of  an  increased 
supply  of  pure  and  wholesome  water  to  that  city.  In  1896  commis- 
sioners of  appraisal  made  an  award  to  the  relators  of  ^10,000  for 
the  land  so  taken  from  them.  The  report  and  award  were  con- 
firmed. From  that  order  the  relators  have  taken  an  appeal,  which 
is  still  pending,  claiming  that  the  amount  of  the  award  was  insuffi- 
cient. Upon  the  confirmation  of  the  report  the  relators  declined  to 
accept  the  award,  which  amount  was  deposited  in  a  trust  company 
to  the  relators'  credit.  The  assessors,  in  their  assessment,  have 
charged  the  relators  with  the  ownership  of  this  sum  of  f  10,000,  and 
to  review  the  propriety  of  such  action  this  proceeding  was  taken. 

I  think  the  action  of  the  assessors  was  clearly  right.  By  section 
10  of  the  statute  already  cited,  the  title  to  the  lands  sought  to  be 
acquired  vested  in  the  city  of  New  York  upon  the  filing  of  the  oath 
of  the  commissioners  of  appraisal.  Therefore,  long  anterior  even 
to  the  time  when  the  award  was  made,  the  relators  had  been  devested 
of  their  real  estate,  and  acquired  in  lieu  thereof  a  claim  for  damages 
against  the  city  of  New  York.  By  subdivision  4,  §  2,  of  the  tax  law 
-of  1896  (chapter  908),  personal  estate  and  personal  property  are  de- 
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utd  n  N*w  York  Btata  Rqrartar. 

fined  to  include  "chattels,  money,  things  in  action,  debts  due  from 
solvent  debtors,  whether  on  account,  contract,  note,  bond,  or  mort- 
gage; debts  and  obligations  for  the  payment  of  money  due  or  owing 
to  persons  residing  within  this  state,  however  secured  or  wherever 
such  securities  shall  be  held,"  etc.  There  can  be  no  question  that 
the  right  of  the  relators  to  compensation  for  the  lands  of  which 
they  had  been  deprived  was  a  thing  in  action.  A  chose  in  action  is 
a. personal  right,  not  reduced  to  possession,  but  recoverable  by  suit 
at  law.  2  Kent,  Comm.  351;  1  Burrill,  Law  Diet.  288.  "The  term 
'chose  in  action'  is  one  of  comprehensive  import.  It  includes  the  in- 
finite variety  of  contracts,  covenants,  and  promises  which  confer 
on  one  party  a  right  to  recover  a  personal  chattel  or  a  sum  of  money 
from  another,  by  action."  Sheldon  v.  Bill,  8  How.  441.  "The  stat- 
ute, by  'choses  in  action,'  refers  to  a  particular  species  of  property, 
recognized  by  the  law,  and  which,  upon  the  death  of  the  owner, 
would  be  invraitoried  as  such  by  his  legal  representatives."  Dry 
Dock  Bank  v.  American  Life  Insurance  &  Trust  Co.,  3  N.  Y.  356. 
Certainly,  upon  the  death  of  the  relators  before  receiving  compensa- 
tion, their  rights  would  pass  to  their  personal  representatives  as 
part  of  their  personal  estates.  Therefore,  we  are  of  opinion  that, 
even  before  the  award  was  made,  there  was  a  property  right  which, 
under  our  laws,  is  subject  to  taxation.  It  is  probable  that,  until 
the  award  was  made,  the  amount  of  the  claim  and  its  value  was  too 
uncertain  to  justify  the  assessors  in  listinpf  it.  But  the  commis- 
sioners have  awarded  the  relators  the  sum  of  f  10,000,  the  city  has 
acquiesced  in  that  award,  and  the  relators  alone  have  appealed  from 
it,  on  the  ground  that  it  is  inadequate.  We  think  this  justified  the 
assessors  in  determining  that  the  right  of  the  relators  to  compensa- 
tion was  of  the  value  of  at  least  |10,000. 

There  is  nothing  in  the  case  of  People  v.  Tax  Com'rs,  99  N.  Y.  154, 
1  N.  E.  401,  in  conflict  with  these  views.  There  it  was  held  that  thi* 
executors  were  not  entitled  to  deduct,  for  the  purpose  of  taxation, 
from  the  estate  held  by  them,  the  amount  of  claims  against  the  estate 
which  were  dispuited  and  contested.  In  that  case  the  nature  of 
those  claims  was  not  shown  before  the  commissioners  of  assessments, 
who  had  no  other  means  of  determining  their  validity  than  the  alle- 
gations of  the  executors  that  they  were  invalid.  It  was  held  that 
the  burden  of  proof  was  upon  the  executors  to  show  that  the  assess- 
ment was  erroneous,  and  that,  on  failure  to  prove  that  the  claims 
made  against  them  could  be  successfully  maintained,  they  were  not 
entitled  to  deduct  their  amounts.  In  the  case  before  us  the  claim 
of  the  relators  against  the  city  of  New  York  is  indisputable,  and  is 
in  controversy,  not  as  to  its  existence,  bat  only  as  to  its  amount. 
As  already  stated,  the  legal  proceedings  thus  far  have  at  least  estab- 
lished the  prima  facie  value  of  the  claim. 

The  order  appealed  from  should  be  aflBrmed,  with  flO  costs  and 
disbursements.     All  concur. 
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SPENOEE  et  aL  v.  WEBER  et  al. 
(Supreme  Court,  Appellate  Dlrlslon,  Second  Department    February  11,  189&.> 

1.  Testamentart  Trust— Construction. 

A  testator  created  by  his  will  a  trust  to  Inrest  ?0,000  upon  bond  and  mort- 
gage on  real  property,  with  power  In  the  trustee  to  control  and  manage;  tbe 
trust  to  continue  during  the  respective  minorities  of  two  infants,  one  of  whom 
would  not  come  of  age  for  15  years.  Held,  upon  consideration  of  the  term» 
of  the  will,  that  the  trustee  could  not  have  been  expected  to  keep  tbe  fund 
Invested  in  given  mortgages,  payable  only  at  the  end  of  so  long  a  term,  and. 
hence,  that  he  had  power  to  change  and  vary  the  investment. 

2.  Payments  to  Trustee. 

Where  a  trustee  has  power  to  Invest  and  reinvest,  a  mortgagor  In  a  mort- 
gage held  by  the  trustee  as  such  is  protected  in  paying  the  same  at  maturity 
to  the  trustee's  assignee,  and  is  not  required  to  ascertain  whether  the  trustee 
acted  providently  or  honestly  In  assigning  It 

Appeal  from  special  term. 

Action  by  Prank  F.  Spencer  and  Caro  A.  T.  Spencer  against  Henry 
Weber  and  others.  From  a  judgment  dismissing  the  complaint  on 
the  merits  after  a  trial  without  a  jury,  plaintiffs  appeal.     AfBrmed. 

Argued  before  GOODEICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

George  H.  Fletcher,  for  appellants. 
Thomas  E.  Pearsall,  for  respondents. 

GOODRICH,  P.  J.  The  action  is  primarily  brought  to  foreclose 
a  mortgage  of  |3,000  made  by  the  defendant  Henry  Weber  and  wife 
to  the  defendant  Alston  as  substituted  trustee  under  the  will  of 
Thomas  T.  Spencer,  deceased.  Incidentally,  the  plaintiffs  demand 
that  the  assignment  of  the  m(H*tgage  by  the  trustee  to  the  defendant 
Maben,  and  a  certificate  of  satisfaction  executed  by  Maben,  be  ad- 
judged void,  and  vacated.  Thomas  T.  Spencer  died  on  October  28, 
1877,  leaving  a  will,  which  was  admitted  to  probate  in  January,  1878, 
and  contained  the  following  provisions: 

"Fifth.  As  soon  as  my  said  executors  shall  receive  or  realize  the  sum  of  six 
thousand  dollars  ($6,000)  from  the  avails,  or  on  account  of  my  estate,  in  excess- 
of  the  amount  required  for  the  payment  of  my  debts  and  funeral  expenses,  I 
authorize  and  direct  them  to  Invest  the  same  (that  is,  said  $6,000)  for  the  benefit 
of  my  two  minor  children,  Caroline  Ann  Taylor  Spencer  and  Frank  Fessenden 
Spencer,  on  bond  and  mortgage  on  unincumbered  real  estate  (which  may  be  oD' 
my  real  property  by  them  sold,  or  other  real  property)  of  twice  the  value  of 
tbe  amoimt  loaned,  at  an  Interest  of,  and  at  the  rate  of,  seven  per  cent  per  annum, 
payable  semiannually."  "Seventh.  I  give  and  bequeath  the  said  principal  sum 
of  six  thousnnd  dollars,  so  to  be  invested  as  aforesaid,  and  the  Income  thereon, 
as  hereinafter  stated,  to  my  said  two  children,  Caro  Spencer  and  Frank  F. 
Spencer,  to  be  divided  and  apportioned  between  them  as  hereinafter  stated;  and' 
T  direct  that  tbe  said  investment  shall  remain  intact,  and  invested  as  aforesiiid, 
until  my  eldest  child,  Caro  A.  T.  Spencer,  shall  arrive  at  full  age,  when  I  order 
and  direct  that  a  moiety  of  said  principal  sum,  togeiher  with  a  moiety  of  tlu- 
<nterest  and  increase  thereon,  set  forth  in  the  last  clause  of  the  eighth  para- 
graph of  this  instrument  be  paid  to  Caro  A.  T.  Spencer,  for  her  sole  use  aJul 
benefit.  I  direct  that  the  remaining  moiety  of  said  principal  sum  shall  remain 
Intact  and  on  interest  until  my  youngest  child,  Frank  F.  Spencer,  shall  arrive 
at  full  age,  when  I  order  and  direct  that  the  said  remaining  moiety  of  said' 
principal  sum,  together  with  the  remaining  moiety  of  Interest  and  Increase  thereon. 
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set  forth  In  said  last  clause  of  the  eighth  paragraph  of  this  Instrument,  be  paid 
to  said  Frank  P.  Spencer,  for  his  sole  use  and  benefit.  Eighth.  I  give  and  be- 
queath to  my  said  mother,  Snnih  Spencer,  from  the  Intere-st  gro-wing  out  of  said 
loan  of  Biz  thousand  dollars,  for  and  during  the  term  of  her  natural  life,  the 
annual  sum  of  three  hundred  and  forty  dollars  ($340),  and  direct  that  the  same 
be  paid  to  her  in  qu.irterly  payments  of  elghty-flve  dollars  (JS-'i)  each,  less 
c^ULTcces  for  collecting  and  paying  the  same;  and  I  give  and  bequeath  to  my  said 
slBter,  Sarah  Heynolds,  out  of  said  Interest,  for  and  during  the  term  of  h'r 
natural  lite,  the  annual  sum  of  eighty  dollars  (?80),  and  direct  th.lt  fhe  sain  • 
be  paid  to  her  In  quarterly  payments  of  twenty  dollars  (?20)  each,  less  \ei:.i'. 
charges  for  collecting  and  paying  the  same.  Upon  the  death  of  my  said  motin-r 
and  sister,  Sarali,  or  cither  of  them,  I  direct  that  the  legacies  herein  given  t  > 
them  shall  cease,  and  all  interest  money  on  account  of  said  investment  of  s^x 
thousand  dollars  from  that  time  forth  shall  be  collected,  controlled,  mann^.il. 
and  held  In  trust  by  the  United  States  Loan  and  Trust  Company,  located  In  New 
Tork  City,  for  the  benefit  of  my  said  children.  Caro  A.  T.  and  Frank  F.,  untJ 
they  shall  respectively  arrive  at  full  age,  and  In  such  manner  as  shall  yield  the 
greatest  aggregate  Increase.  Ninth.  As  soon  as  my  said  executors  shall  haw 
Invested  said  six  thousand  dollars  as  hereinbefore  dUvcled,  I  authorize  and  dirtvt 
them,  my  said  executors,  to  transfer  and  make  over  to  said  United  States  I^an 
and  Trust  Company  the  securities  so  taken  on  account  of  said  Investmcni.  to 
be  received  by  said  company  In  trust  for  the  benefit  of  my  said  rwo  children. 
•Caro  A.  T.  Spencer  and  Frank  F.  Spencer.  And  it  is  my  will  and  direction 
that  thereafter  said  United  States  Loan  and  Trust  Company  shall  control  and 
man.nge  said  securities,  receive,  collect,  and  pay  over  the  Interest  and  princip;il 
due  or  to  grow  due  thereon,  and  In  all  things  to  carry  out  the  directions  and  provi- 
sions of  this  will  as  to  said  investment  of  six  thouBuid  dollars,  and  any  matter 
connected  therewith." 

The  executors  collected  the  sum  of  ?G,000,  and  invested  the  same 
in  two  bonds  of  ¥3,000,  which  were  secured  by  mortgage  on  real 
estate  in  the  city  of  Brooklyn, — one  made  by  one  Monghao,  and  the 
other  by  one  Streker.  The  tlnited  States  Loan  &  Trust  Company 
refused  to  accept  the  appointment  of  trustee  under  the  will,  and  Alston 
was  substituted  as  trustee  in  its  place.  On  Septemb«r  22,  1SS2, 
Spencer's  executors  duly  assigned  and  delivered  to  Alston,  trustee 
Bs  aforesaid,  the  two  bonds  and  mortgages.  Thereafter  Alston  fore- 
closed the  Streker  mortgage,  and  the  premises  were  sold  for  the  sum 
•of  |4,125  to  the  defendant  Henry  Weber,  to  whom  the  premises  wer- 
conveyed  by  the  referee  on  foreclosure;  Weber  giving  in  part  pay- 
ment a  bond  and  mortgage  upon  the  premises  to  secure  13.000  of 
the  purchase  money;  the  mortgage  being  payable  to  said  Alston,  as 
trustee  of  Thomas  T.  Spencer,  deceased,  on  July  1,  1886;  and  tho 
present  action  relates  to  this  mortgage.  On  October  23,  1883,  Als- 
ton, "as  trustee  of  the  estate  of  Thomas  T.  Spencer,  deceased,"  exe- 
-cuted  an  assignment  of  the  bond  and  mortgage  to  Wilber  B.  Maben. 
a  lawyer,  and  the  legal  adviser  of  Alston  as  trastee.  From  this  time 
the  interest  money,  as  it  became  due,  was  paid  by  the  mortpagtir 
to  Maben.  At  the  maturity  of  the  mortgage,  on  July  2,  1886,  Weber 
paid  Maben  the  principal  and  the  interest  then  due  on  the  mort- 
gage, and  obtained  a  certificate  of  satisfaction,  which  was  record(>d 
in  the  office  of  the  register  of  Kings  county.  The  record  of  the 
mortgage  was  marked,  "Canceled  of  record."  Caro  A.  T.  Spencer, 
the  elder  child,  became  of  age  on  July  22,  1890,  and  Frank,  the  youn- 
ger child,  on  March  6,  1893.  In  September,  1896,  a  citation  was 
issued,  requiring  Alston  to  settle  his  accounts,  and  in  such  procee<l- 
iug  the  surrogate  made  a  decree  that  Alston  should  pay  to  the  chil- 
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dren,  as  beneficiaries  of  the  trust,  the  principal  and  interest  of  the 
fand.  Execution  was  issued,  and  returned  unsatisfied,  and  Alston 
absconded.  Maben  died  about  June,  1886.  The  action  was  tried 
at  special  term,  and  a  judgment  was  entered  in  favor  of  the  defend- 
ant Weber,  dismissing  tlie  complaint  upon  its  marits;  and  from  this 
judgment  the  present  appeal  is  taken. 

The  plaintiffs  contend  that  the  mortgagee  was  bound,  before  deal- 
ing with  Maben,  to  ascertain  his  powers,  and  that  such  knojvledge 
could  have  been  obtained  by  an  examination  of  the  will,  under  which 
the  trustee  had  no  power  to  satisfy  the  naortgage  when  once  exe- 
cuted; while  the  defendant  contends  that,  even  if  he  were  bound  to 
that  course,  the  trustee  and  his  assignee  or  attorney  (in  whichever 
capacity  Maben  was  acting)  had  power  to  accept  payment  of  exist- 
ing mortgages,  and  that,  while  he  was  bound  to.  keep  the  investment 
of  $3,000  intact,  he  had  the  right  to  vary  the  investment,  and  to 
receive  the  principal,  and  reinvest  the  same.  This  question  must 
be  settled  by  reference  to  the  terms  of  the  will,  where  we  may  de- 
rive the  intention  of  the  testator,  fw  that  is  at  once  the  source  and 
the  Ihuitation  of  the  trustee's  power.  The  testator  directed  the 
executors,  as  soon  as  they  had  realized  the  sum  of  f6,000,  to  invest 
the  same  on  bond  and  mortgage,  for  the  benefit  of  the  two  minor 
children,  and  further  bequeathed  the  said  principal  so  invested,  and 
the  income  thereon,  to  the  children;  said  investment  to  remain  in- 
tact and  invested  until  the  elder  child  became  of  age,  when  she  was 
to  receive  a  moie^  of  the  principal,  interest,  and  increase;  the  re- 
mainmg  moiety  to  remain  mtact  until  the  younger  child  became  of 
age,  when  he  was  to  receive  the  other  moiety;  and,  in  case  of  the 
death  of  either  one  before  majority,  the  share  of  the  deceased  child 
to  go  to  the  survivor;  and,  in  case  of  the  death  of  both  before  at- 
taining majority,  he  bequeathed  the  children's  legacy  to  his  brothers 
and  sisters.  He  also  bequeathed  three-quarters  of  the  income  of 
the  children's  legacy  to  his  mother,  during  her  life,  and  one-quarter 
to  his  sister,  during  her  life;  and,  after  the  death  of  both  of  them, 
all  interest  money  on  account  of  said  investment  from  that  time 
forth  was  to  "be  ccdlected,  controlled,  managed,  and  held  in  trust  by 
the  United  States  L6an  and  Trust  Company,"  for  the  benefit  of  his 
children,  until  they  respectively  arrived  at  full  age,  and  in  such  man- 
ner as  to  yield  the  greatest  aggregate  increase.  The  executors  were 
directed  to  turn  over  the  bond  and  mortgage  securities,  immediately 
after  their  receipt,  to  the  company,  as  trustee,  to  be  received  by  it 
in  trust  for  the  children;  and  it  was  to  "control  and  manage  said 
securities,  receive,  collect,  and  jay  over  the  interest  and  principal 
due  or  tc  grow  due  thereon,  and  in  all  things  to  carry  out  the  di- 
rections and  provisions  of  the  will  as  to  said  investment  of  six  thou- 
sand dollars,  and  any  matter  connected  therewith."  It  is  dear  that 
the  scheme  of  the  testator  was  that  there  should  be  no  discretion  con- 
ferred upon  the  executors  as  to  the  investment  by  them  of  a  sum 
of  fG,000  on  bond  and  mortgage  on  unincumbered  real  estate  of 
twice  tbat  value,  and  that  thereupon  they  were  to  turn  these  papers 
over  to  the  trustee,  which  should  thereafter  control  and  manage 
the  securities.  There  is  some  difference  in  the  collocation  of  words 
49  N.T.S.— 44 
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used  in  the  paragraphs  of  the  will  referred  to,  as  to  the  interest  and 
as  to  the  principal.  As  to  interest,  in  one  paragraph  the  trustee 
was  authorized,  in  case  of  the  death  of  the  mother  and  sist^,  to 
collect,  control,  manage,  and  hold  in  trust  the  interest  money  until 
the  children  respectively  arrived  at  majority,  in  such  manner  as  should 
yield  the  greatest  aggregate  increase,  while  by  another  paragraph 
the  trustee  was  authorized  to  control  and  manage  said  securities,  and 
receive,  collect,  and  pay  over  the  intarest  and  principal  due  or  to  grow 
due  thereon.  It  is  not  evident  to  my  mind  why  the  testator  repeated 
in  the  paragraphs  the  word  "interest,"  but  the  words  "collect,"  "man- 
age," and  "control,"  are  used  in  both  paragraphs,  in  respect  to  interest 
as  well  as  principal.  Thus  it  would  seem  that  the  testator  intended 
to  give  the  trustee  the  same  power  of  collection  as  to  principal  which 
it  possessed  as  to  interest.  It  can  hardly  be  supposed  that  the  tes- 
tator expected  that  any  investment  or  mortgage  could  be  obtained 
which  would,  in  terms,  extend  over  the  period  of  15  yiears'  minority 
of  the  younger  child,  before  the  trustee  could,  under  the  provisious 
of  the  will,  pay  over  to  such  child  his  share  of  the  estate.  Common 
experience  shows  that  such  a  long  period  for  the  payment  is  seldom 
provided  in  a  mortgage.  It  is  true  that,  while  many  mortgages  re- 
main uncollected  for  many  years,  yet  almost  invariably  the  term  of 
payment  named  therein  is  a  short  one,  seldom  exceeding  two  to  five 
years.  These  facts,  coupled  with  the  right  of  the  mortgagor,  by 
the  terms  of  his  mortgage,  to  pay  off  at  maturity,  show  quite  clearly 
that  a  trustee  could  hardly  be  expected  to  invest  the  legacy  apon 
a  mortgage  nonpayable  for  15  years;  and,  if  he  could  not  be  expected 
to  do  this,  then,  in  order  to  carry  out  the  intention  of  the  testator 
to  keep  the  legacy  intact,  he  would  be  compelled  to  invest  and  rein- 
vest the  principal,  and  to  change  from  one  mortgage  security  to 
another,  as  often  as  the  mortgagors  should  elect  to  pay  off  their 
mortgages.  In  other  words,  the  trustee  had  power  to  control  and 
manage  the  investment,  and  to  change  and  vary  the  securities. 

The  rule  is  that  where  a  trustee  has  power,  by  the  terms  of  his 
trust,  to  manage  the  securities  and  vaiy  the  investment  as  circum- 
stances may  arise  making  such  change  and  variation  necessary,  he 
has  power  to  transfer  the  personal  property  of  his  trust,  and  to  col- 
lect the  moneys,  and  incidentally  to  give  proper  discharges  therefor: 
and  the  debtor  is  not  bound  to  see  to  the  proper  applicaticm  of  the 
monevs  by  the  trustee  to  the  purposes  of  his  trust  Perrv,  Trusts 
(3d  Ed.)  §§  225,  814;  Kirsch  v.  Tozier,  143  N.  Y.  390,  38  N.  E.  375. 
It  was  also  held  in  Dillaye  v.  Bank,  51  N.  Y.  345,  that,  under  similar 
conditions,  even  the  assignment  of  a  mortgage  impressed  with  a  trust, 
to  a  bona  fide  purchaser  or  pledgee,  cannot  be  impeached  by  the 
cestui  que  trust.  It  is  not  necessary  to  discuss  the  question  whether 
Maben  was  in  fact  a  bona  fide  purchaser.  The  question  is  whether 
the  mortgagor,  when  he  paid  oflE  the  mortgage,  was  bound  to  inquire 
into  that  fact,  or  could  rely  upon  the  production  of  an  assignment 
of  the  mortgage  to  Maben,  pay  the  principal  to  him,  and  obtain  a 
satisfaction  piece  therefor.  The  assignment  from  a  client  to  his 
attorney  is  not  void.  It  is  voidable,  and  may  be  attacked.  Bat  I 
know  of  no  authority  which  compels  a  bona  fide  dealer  with  an  at- 


Digittzed  by 


Google 


Sap.  Ct.)  BBNTLEY    V.   PAI.KKR.  691 

tomey  to  inquire  into  the  circumBtances,  to  see  whether  the  deal- 
ings of  the  attorney  with  his  client  are  such  as  to  make  the  trans- 
action void.  The  assignment  of  the  mortgage  to  Maben  contained 
the  nsaal  condition  constitnting  Maben  the  lawful  attorney  of  Als- 
ton, "to  have,  use,  and  take  all  lawful  ways  and  means  for  the  re- 
covery of  the  said  money  and  interest."  In  the  case  of  Fields  v. 
Schieffelin,  7  Johna  Oi.  150,  it  was  hdd  by  Chancellor  Kent  that 
the  guardian  for  an  infant  has  the  legal  right  to  sell  and  assign  a 
bond  and  mortgage  made  by  him  to  such  guardian  in  the  due  exer- 
cise of  his  discretion,  before  the  maturity  thereof, — the  necessity  or 
expediency  of  such  sale  resting  entirely  in  his  judgment  and  discre- 
tion,— ^and  that  the  purchaser  is  not  bound  to  inquire  into  the  neces- 
sity of  the  assignment,  or  see  to  the  application  of  the  purchase 
money.  In  the  case  of  Buarez  v.  De  Montigny,  1  App.  Div.  494,  37 
N.  Y.  Sapp.  503,  the  court  recognized  the  doctrine  of  Perry  on 
Trnsts,  and  also  cited  the  case  of  Kirsch  v.  Tozier,  supra.  There  are 
authorities  which  favor  the  contention  of  the  plaintiff  as  to  the  pay- 
ment of  a  mortgage  to  a  trustee  before  its  maturity.  It  is  unneces- 
sary to  refer  to  these  authorities,  as  in  the  present  case  the  mort- 
gage was  only  paid  at  maturity,  in  accordance  with  its  express  terms. 
£ven  if  it  be  said  that  the  mortgagor  was  put  upon  notice  of  the 
terms  <rf  the  mortgagee's  trust,  it  is  evident  that  he  would  have  only 
been  bound  to  notice  the  fact  that  by  the  terms  of  the  trust  instru- 
ment (i.  e.  the  will)  the  trustee  had  power  to  manage,  control,  and 
invest,  and  the  power  to  vary  and  change  the  securities;  and  this 
power,  within  the  authorities  cited,  would  have  justified  him  in  pay- 
ing oif  the  mortgages  at  maturity,  as  he  did. 

We  are  of  the  opinion  stated  by  the  learned  justice  at  special  term, 
so  far  as  he  holds  that  the  trustee  had  power  under  the  will  to  change 
the  investment;  that  he  was  not  restricted  to  holding  a  single  mort- 
gage until  the  younger  child  became  of  age;  that  he  could  sell  it, 
and  invest  the  proceeds  otherwise;  and  that  the  mortgagee  was  not 
required  to  ascertain  whether  the  trustee  acted  providently  or  hon- 
estly in  his  disposition  of  the  mortgage.  It  becomes  unnecessary 
under  our  views,  to  consider  the  other  question, — whether  or  not  the 
plaintiffs'  right  of  action  has  expired  by  limitation.  The  judgment 
is  affirmed,  with  costs.     All  concur. 


(24  App.  DiT.  660.) 

BBNTLEY  v.  PALKBK. 

(Supreme  Oonrt,  Appellate  Division,  Third  Department    January  5,  1886.) 

1.  Cancbllation  of  Ikbtrumbnts— Rbstokino  Consideration. 

Evidence  that  part  of  the  money  paid  for  an  assignment  of  a  mortgage  was 
used  to  pay  the  owner's  debt  is  admissible  in  an  action  by  the  owner  to  set 
the  assignment  aside  on  the  ground  that  it  was  made  without  authority,  and 
that  the  signature  thereto  was  a  forgery,  since  the  owner  would  be  liable 
in  equity  for  the  amount  of  the  price  used  to  pay  his  debt,  even  though  the 
signature  was  a  forgery. 

SL    PbINCIPAT,   and   AoEST — EVIDKNCK   OF   RELATION. 

Evidence  that  a  part  of  the  money  paid  for  an  assignment  of  a  mortgage 
was  used  to  pay  the  owner's  debt  at  the  suggestion  of  her  husband  Is  ad- 
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mlaslble,  In  an  action  in  equity  by  tlie  owner  to  set  the  assignment  aside  on 
the  ground  that  it  was  made  without  her  authority,  for  the  purpose  of  allow- 
ing that  the  assignment  was  made  by  her  authority. 

S.  EviDENCK— Book  Ektries— Competency. 

All  entries  and  memoranda  made  In  the  books  of  a  bank  in  the  regular 
course  of  business,  in  relation  to  deposits  and  payments  of  checks  thereon, 
are  competent  evidence  thereof,  where  the  person  who  made  them  is  dead, 
and  would,  at  the  time  of  the  entries,  have  been  a  competent  witness  of  the 
facts  reported. 

Appeal  from  trial  term. 

Action  in  equity  by  Maria  C.  Bentley  against  August  Falker,  im- 
pleaded, for  the  cancellation  of  an  assignment  of  a  bond  and  mort- 
gage. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

On  or  about  September  13,  1S94,  the  plaintiff  acquired  by  written  assignment 
from  L.  M.  Woodworth  a  bond  and  mortgage  executed  by  one  James  E.  John- 
son to  him  to  secure  ?2,200.  She  then  paid  to  Woodworth  the  whole  of  the  pur- 
chase price  she  was  to  give  for  the  same,  except  the  sum  of  ?(100,  for  which  she 
gave  him  Bentley  &  Co.'s  note,  Indorsed  by  herself.  Subsequently,  and  on  Jan- 
uary 9,  ISOTi,  the  defendant,  Fallcer,  received  from  El)en  D.  Bentley.  the  son 
of  the  plaintiff,  such  bond  and  mortgage,  and  the  asslgimient  to  her,  and  a  paper 
purporting  to  lie  a  sale  and  assignment  of  the  same  to  the  defendant,  duly  exe- 
cuted and  acknowledsod  by  her,  for  which  he  paid  to  Eben  D.  Bentley  the 
sum  of  |1,645  by  a  draft  on  Xew  York  for  that  amount.  The  receipt  of  such 
papers  and  the  payment  of  such  draft  was  the  consummation  of  negotiations  for 
the  purchase  of  such  mortgage  that  had  for  several  days  lieen  penJing  between 
defendant  and  Eben  Bentley.  The  paper  purporting  to  be  the  assignment  from 
the  plaintiff  to  the  defendant,  Falker.  of  the  bond  and  mortgage  in  question. 
was  subsequently  put  tipon  record  by  him,  and  he  has  ever  since  claimed  to  be 
the  owner  thereof.  This  action  is  brought  by  Mrs.  Bentley,  In  equity,  asking 
for  a  decree  requiring  Falker  to  surrender  to  her  the  bond  and  mortgage,  and 
the  assignment  from  Woodworth  to  her,  and  directing  that  the  Instnunent  pur- 
porting to  be  an  assignment  from  her  to  Falker  be  canceled  of  record,  and  that 
It  be  adjudged  that  such  lx)ud  and  mortgage  is  still  her  property.  She  makrs 
this  claim  upon  the  ground  that  her  signature  to  such  alleged  assignment  and 
the  siguatTU«  of  the  notary  to  the  acknowledgment  thereto,  are  forgeries,  and 
tliat  the  transfer  and  delivery  to  Falker  by  her  son  was  without  her  authority 
or  consent  The  trial  court  rcmicn-ed  a  Jiuigmont  in  her  favor,  and  from  such 
Judgment  the  defendant,  FalUi'r,  brings  this  appeal. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HE14RICK,  PUT- 
NAM, and  MERWIN,  JJ. 

McGowan  &  Stolz,  for  appellant. 

Gill,  Stilwells  &  White,  for  respondent 

PARKER,  P.  J,  Upon  the  trial  of  this  action  the  defendant, 
Falker,  offered  to  show  by  the  books  of  one  Lewiston  Fairchild,  a 
banker  in  the  village  of  Cazenovia,  where  the  plaintiff  and  her  son 
resided,  that  on  January  9,  1895,  Eben  Bentley  deposited  to  his  own 
credit  in  Fairchild's  Bank  the  draft  for  fl,645  which  the  defend- 
ant gave  to  him  for  the  bond  and  mortgage  in  question;  that  at 
the  time  he  made  such  deposit  he  had  only  $1)3.94  to  his  credit: 
that  immediately  on  that  same  day  he  drew  upon  said  Fairchild 
his  cheek  for  $(>62.25,  payable  to  the  order  of  L.  M.  Woodworth,  and 
that  it  was  subsequently  paid  by  said  banker,  and  charged  against 
Eben  Bentley's  said  account,  composed  of  the  |93.94  and  the  draft 
in  question.    Such  books  were  excluded,  and  the  defendant  duly 
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excepted.  It  appears  in  the  evidence  that  such  check  of  $602.25, 
on  the  evening  of  the  9th  of  January,  was  received  by  Woodworth 
in  payment  of  the  note  which  the  plaintiff  had  given  for  the  unpaid 
balance  of  the  purchase  money  she  waa  owing  him  for  the  mort- 
gage in  question.  And,  if  the  facts  which  the  books  would  have  dis- 
closed were  also  in  evidence,  it  would  appear  that  he  was  paid  enoh 
debt  from  the  money  which  Falker  paid  to  Ebcn  Bentley;  that  is, 
it  would  appear  that  the  balance  which  the  plaintiff  owed  Wood- 
worth  for  the  bond  and  mortgage  in  question  had  been  paid  with 
the  defendant's  money.  This  was  an  important  and  material  fact 
for  defendant  to  prove,  because,  if  the  assignment  to  him  was  a 
forgery,  nevertheless,  by  the  application  of  his  money  to  the  satis- 
faction of  the  amount  still  owing  from  plaintiff  for  the  mortgage, 
he  acquired  an  equity  in  the  same,  which  she  would  be  compelled 
to  recognize  and  provide  for  in  any  judgment  she  might  obtain  in 
this  action.  Moreover,  the  application  of  such  money  to  the  pay- 
ment of  plaintiff's  debt,  in  connection  with  the  further  fact,  which 
the  defendant  offered  to  prove,  that  it  was  done  at  the  suggestion  of 
I  he  plaintiff's  husband,  has  a  significant  bearing  upon  the  question 
whether  the  son  was  acting  without  her  authority  in  transferring 
the  mortgage.  The  evidence  offered  was,  therefore,  material,  and, 
in  my  judgment,  it  was  also  competent. 

It  was  shown  that  the  banker,  Fairchild,  was  dead,  and  therefore 
the  offer  came  within  the  rule  which  is  quoted  from  Phil.  Ev.  (Cowen 
&  Hill's  &  Edwards'  Notes)  note  67.5,  and  stated  in  Leland  v.  Came- 
ron, 31  N.  Y.  120,  to  be  as  follows:  "That  all  entries  or  mem- 
oranda made  [by  deceased  persons]  in  their  course  of  business  or 
duty  by  any  one  who  would  at  the  time  have  been  a  competent  wit- 
ness of  the  fact  which  he  registers,  are  competent."  There  are  a 
large  namber  of  cases  illustrating  this  rule,  many  of  which  are  cited 
in  the  following:  Anns  v.  Middleton,  23  Barb.  573;  Fisher  v. 
Mayor,  etc.,  67  N.  Y.  73-77;  Nichols  v.  Goldsmith,  7  Wend.  161, 
162;  Bank  v.  Carll,  9  Hun,  239-241.  And  the  principle  therein  es- 
tablished is  clearly  broad  enough  to  include  the  case  before  us. 
See.  also,  1  Greenl.  Ev.  §  115;  Steph.  Dig.  art.  27.  It  was  error. 
therefore,  to  exclude  this  evidence;  and,  as  such  error  was  plainly 
prejudicial  to  the  defendant,  the  judgment  appealed  from  must  be 
reversed. 

Judgment  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
CT-ent.    All  concur. 


PICK  V.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Oonrt,  Appellate  Division,  First  Department     February  11,  181^.) 

CARRnCM— IlMDXIBS  TO  PASSENGER— "WEIGHT  OJ-  EVIDEKCK. 

In  an  action  for  personal  injuries  the  material  question  was  whether  the 
street  car  which  caused  the  injury  was  in  motion  when  plaintiff  attempted 
to  alight.  Plaintiff,  a  boy  9  years  of  age,  and  his  younger  brother,  testified 
that  he  directed  the  driver  to  stop  the  car,  which  was  done,  but  it  started 
again  before  he  got  off,  thei-el)y  Uirowing  him  down,  and  causing  the  Injury. 
The  accident  happened  two  yea.B  before  the  trial.     Shortly  after  the  acci- 
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dent,  in  a  pioaecutlon  against  the  driver  of  Hie  car,  plaintiff,  although  repre- 
sented  by  counsel,  did  not  testify  that  he  Instructed  the  driver  to  stop. 
Other  disinterested  witnesses  testified  positively '  that  plaintiff  Jumped  off 
while  the  car  was  in  motion,  and  one  witness  testified  that  plaintiff  stated. 
Immediately  after  the  accident,  that  he  got  off  while  the  car  was  In  motion. 
Held,  that  a  verdict  for  plaintiff  was  so  much  against  the  weight  of  the  evi- 
dence as  to  warrant  a  new  trial. 

Appeal  from  trial  term. 

Action  by  Martin  Fick,  an  infant,  by  Mary  Pick,  his  guardian  ad 
litem,  against  the  Metropolitan  Street-Bailway  Company,  to  recover 
for  personal  injuries  received  through  defendant's  negligence.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  P.  Brown,  for  appellant. 
Jacob  M.  Guedalia,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  to  recover  for  Injaries 
sustained  by  the  plaintiff,  an  infant  of  the  age  of  9  years  and  6  months, 
being  run  over  by  one  of  the  defendant's  cars.  The  plaintiff  and  his 
brother,  about  8  years  of  age,  were  passengers  upon  one  of  the  defend- 
ant's cars.  He  went  out  upon  the  front  platform  of  the  car,  and, 
while  attempting  to  alight,  was  thrown  under  the  car,  and  received  in- 
juries which  resulted  in  the  amputation  of  his  right  leg.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  only  ground  upon  which  the 
defendant  se^ks  to  reverse  this  verdict  is  that  it  is  against  the  weight 
of  evidence. 

The  plaintiff  testified  that  he  got  on  the  car  at  Thirty-Fourth  street 
and  L^ngton  avenue  while  the  car  was  going  west ;  tliat  he  did  not 
get  a  seat  until  the  car  passed  Sixth  avenue;  that,  when  the  car  got 
to  Tenth  avenue,  he  went  to  the  front  platform,  and  told  the  driver  to 
stop;  that  his  broths  Henry  was  with  him;  that  the  driver  stopped 
the  car;  that  he  (the  plaintiff)  then  put  his  foot  on  the  step,  and  started 
to  get  off;  that  the  car  started  in  motion  again,  and  he  was  thrown 
ofr.  was  thrown  upon  his  face,  and  the  wheel  passed  over  his  leg;  that, 
when  he  asked  the  driver  to  stop  the  car,  it  came  to  a  full  stop ;  that 
the  car  slart(?d  before  he  got  off,  and  threw  him  down.  Henry  Fick. 
the  plaintiff's  brother,  who  was  with  him  on  the  car,  testified  that  the 
car  came  to  a  full  stop,  and  that  he  (the  witness)  then  got  off.  Another 
witness  called  for  the  plaintiff  testified  that,  when  he  first  saw  the  car, 
it  had  stopped,  and  that  it  was  about  3  yards  from  the  plaintiff.  The 
defendant  called  as  a  witness  a  physician  in  the  employ  of  the  defend- 
ant corporation,  and  who  was  in  the  hospital  to  whi(5i  the  plaintiff  was 
taken  the  day  after  the  accident.  He  testified  that  he  spoke  to  the 
plaintiff  thm;  that  the  plaintiff  told  him  that  he  was  getting  off  the 
front  platform  with  his  brother  Hairy;  that  he  got  off  while  the 
horses  were  going.  This  witness  seems  to  have  interviewed  the  plain- 
tiff without  any  authority  from  any  one,  but  simply  in  the  interest  of 
the  railroad  company.  The  accident  happened  on  Decoration  Day, 
May  30,  1895.  It  also  appeared  that  the  driver  was  arrested.  His 
examination  upon  the  criminal  charge  was  before  the  police  magistrate 
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on  the  28th  day  of  June.  1895,  and  the  plaintiff  was  examined  before 
the  magistrate.  The  plaintiff  there  testified  that  he  was  on  the  car 
with  his  brother;  that  he  (the  brother)  told  the  driyer  to  stop  the  car; 
that  the  driver  stopped,  and  his  brother  got  off  the  car;  that  the  car 
commenced  to  go  again,  when  the  plaintiff  was  hurt;  that  the  car 
was  turning  the  cvarve  when  the  plaintiff  went  off;  and  that  the  car 
was  going  at  the  time  that  he  (the  plaintiff)  fell.  The  defendant  also 
called  a  witness  who  testified  that  he  was  in  the  car  when  the  plaintiff, 
with  his  brother,  got  off;  that  the  car  was  proceeding  towards  Tenth 
avenue,  and,  just  before  arriving  there,  the  car  stopped,  and  almost 
all  the  passengers  left  the  car;  that,  after  the  bell  rang  for  the  car  to 
start,  the  driver  shut  the  door,  and  that  the  plaintiff  jumped  up,  went 
to  the  front  door,  and  out  upon  the  front  platform,  and  stepped  off  the 
car;  that  then  came  the  crash  or  jolt  of  the  car.  and  the  witness  jumped 
out;  that  the  plaintiff  left  his  seat,  and  stepped  off  the  car,  after  the 
car  had  started.  He  swore  that,  before  the  plaintiff  attempted  to  get 
off,  the  car  had  gone  at  least  20  feet  from  the  point  at  which  it  had 
stopped.  The  witness  positively  contradicts  the  statement  of  the 
plaintiff  that  the  car  came  to  a  stop  while  the  plaintiff  was  on  the 
platform,  and  then  started  again.  The  defendant  also  called  a  witness 
who  was  sitting  in  a  house,  No.  501  West  Thirty-Fourth  street,  at 
the  time  of  the  accident,  looking  out  of  the  window.  This  witness 
testified  that  the  accident  occurred  nearly  in  front  of  the  witness ;  that 
he  saw  the  boy  standing  on  the  step,  pretty  near  half  way  down  the 
hill;  that  he  rode  on  the'  step  a  few  feet  when  he  jumped  off,  and 
walked  backward  a  few  steps,  when  he  fell,  and  the  car  passed  over 
him;  that  he  got  off  the  car  with  his  back  to  the  horses,  and  that  the 
car  was  going  at  the  time;  that  the  car  did  not  stop  before  he  got  off. 
This  witness  appears  to  have  been  entirely  disinterested,  and  in  a  po- 
sition from  which  he  could  see  the  accident.  Another  witness,  who 
was  a  passenger  on  the  car,  and  who  got  off  just  before  the  accident, 
testified  that  when  she  got  off  the  car  she  walked  towards  the  side- 
walk; that  when  she  got  there  she  heard  a  scream,  and  that  she  then 
turned  around,  and  saw  the  plaintiff  lying  upon  the  street  2  or  3  feet 
behind  the  car;  that  the  car  had  gone  about  25  feet.  The  conductor 
of  the  car  following  the  car  in  question  testified  that  his  car  closely 
followed  the  car  on  which  the  plaintiff  was  a  passenger;  that  just  be- 
fore getting  to  Tenth  avenue  the  witness'  car  had  to  stop  because  the 
car  in  front  had  stopped  to  allow  the  passengers  to  alight;  that  he 
saw  the  plaintiff  attempt  to  get  off  the  car;  that  he  got  off  the  car 
while  it  was  in  motion,  and  that,  as  he  was  trying  to  get  his  footing, 
he  fell  under  the  car;  that  the  car  ahead  was  close  to  the  witness,  the 
team  of  the  witness'  car  being  right  up  to  the  dashboard  of  the  car 
ahead  of  him;  that  the  witness'  car  was  an  open  car;  that  the  plaintiff 
jumped  from  the  car,  holding  onto  the  rail  upon  the  body  of  the  car. 
The  conductor  of  the  car  upon  which  the  accident  happened  testified 
that  as  he  was  going  west  through  Thirty-Fourth  street,  he  stopped  at 
the  top  of  the  hill  to  let  some  passengers  off;  that  he  signaled  the 
driver  to  go  ahead,  and  that  the  car  had  gone  about  four  houses  from 
the  top  of  the  hill  when  the  witness  felt  a  jolt,  looked  on  the  side  of  the 
car,  and  saw  the  plaintiff  lying  near  the  back  wheel,  and  that  the  car 
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then  came  to  a  stop;  that  the  car  did  not  stop  at  all  from  the  time  it 
stopped  at  the  top  of  the  hill  until  after  the  boy  had  been  run  over. 
The  driver  also  testified  that  neither  of  the  boys  asked  him  to  stop. 
nor  did  he  stop  the  car;  that  the  boys  came  upon  the  platform,  and. 
after  riding  a  few  feet,  he  heard  the  plaintiff  scream,  and  noticed  him 
dragging  by  the  body  rail  of  the  car;  that,  when  he  screjuned,  the 
driver  put  on  the  brake  as  soon  as  possible,  but  that  before  he  coull 
stop  the  car  the  plaintiff  let  go  and  fell  under  the  car. 

The  plaintiff's  case,  therefore,  depends  entirely  upon  the  testi- 
mony of  these  two  boys,  both  of  whom  made  statements,  imme- 
diately after  the  accident,  which,  if  not  absolutely  contradicting 
their  testimony  upon  the  stand,  were  at  least  inconsistent  with  it. 
The  other  witnesses  to  the  occurrence,  several  of  whom  are  appar- 
ently disinterested,  testified  positively  that  the  car  did  not  stop,  but 
that  the  plaintiff  jumped  off  while  the  car  was  in  motion,  with  his 
back  to  the  horses,  holding  onto  the  rail  upon  the  body  of  the  car. 
and  that  the  momentum  caused  by  the  motion  of  the  car,  he  hav- 
ing his  back  to  the  horses,  caused  him  to  fall.  If  this  is  true,  it  is 
quite  clear  that  there  was  no  negligence  on  the  part  of  the  defend- 
ant that  caused  the  injury,  but  that  it  was  solely  caused  by  the  acr 
of  the  plaintiff  in  jumping  from  the  car  while  it  was  in  motio'i. 
with  his  face  in  the  contrary  direction  from  that  in  which  tht- 
car  was  going,  and  which  would  necessarily  result  in  his  being 
thrown  to  the  ground.  The  explicit  statement,  made  by  the  plain- 
tiff and  his  brother,  that  the  driver  was  asked  to  stop,  and  did  stop, 
and  then  started  on  again,  when  no  such  statement  was  made  to 
the  police  magistrate  at  the  time  that  the  driver  was  before  him, 
charged  with  negligence  that  resulted  in  the  injury,  when  such  a 
statement  would  have  been  most  material  in  determining  whether 
or  not  the  driver  was  guilty,  is  certainly  most  suspicious;  and  it 
can  hardly  be  conceived  that  these  children  would  have  recollected 
this  occurrence  several  years  after  the  accident,  when  called  upon 
to  testify  upon  the  trial  of  the  action,  and  not  have  remembered  it 
within  a  month  of  the  accident,  when  called  upon  to  testify  before 
the  police  magistrate.  It  is  hardly  conceivable  that,  if  the  present 
statement  is  true,  they  should  have  made  one  inconsistent  with  it, 
and  which  left  out  the  one  fact  that  would  justify  a  recovery  in 
this  case.  The  plaintiff  and  his  brother  were  largely  interested  in 
the  result  of  this  trial.  It  is  quite  apparent  that,  for  the  plaintiff 
to  succeed,  it  was  necessary  for  him  to  swear  that  the  car  had 
stopped  before  he  attempted  to  alight.  He  was  a  boy,  under  10 
years  of  age  at  the  time  of  the  accident,  and  something  over  12 
years  of  age  at  the  time  of  the  trial.  The  liability  of  a  child  of  this 
age  to  be  coached  for  his  examination  in  court,  to  have  the  sugg^es 
tion  made  to  him  that  he  should  remember  that  the  car  stopped 
before  he  attempted  to  alight,  and  the  inability  of  such  a  child  to 
realize  the  obligation  of  an  oath,  or  the  consequences  of  his  testify- 
ing to  something  not  true,-  with  the  possibility  of  such  a  child's 
being  influenced  by  the  statements  of  those  about  him,  and  his  lia- 
bility to  be  easily  induced  to  remember,  or  to  think  he  remembers, 
a  fact  which  he  is  told  happened,  and  which  he  is  told  he  must  re- 
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peat  upon  the  witness  stand,  should  be  considered  in  determining 
whether  or  not  such  a  statement,  unsupported  by  other  evidence, 
and  expressly  contradicted  b|y  several  witnesses,  who  were  present, 
and  saw  just  what  did  happen,  is  sufiQcient  to  sustain  a  verdict 
founded  solely  thereon.  It  is  scarcely  conceivable  that  this  child, 
when  aslied  about  the  occurrence  upon  his  examination  before  the 
police  magistrate,  should  not  have  stated  that  he  asked  the  driver 
to  stop,  or  that  the  car  did  stop,  if  such  was  the  fact.  At  that  time 
it  was  not  realized  that  it  was  necessary  for  him  to  testify  to  that 
fact  in  order  to  entitle  him  to  a  verdict.  The  plaintiff  was  repre- 
sented by  his  counsel  before  the  police  magistrate,  and  it  is  scarcely 
conceivable,  if  his  counsel  had  been  informed  of  the  fact  that  the 
car  had  stopped,  and  that  it  was  its  sudden  motion  that  threw  the 
plaintiff  off,  and  caused  the  injury,  that  he  would  not  have  seen  to 
it  that  such  a  statement  was  then  made  by  the  plaintiff.  Yet,  sev- 
eral years  after,  when  called  upon  to  testify,  he  for  the  first  time 
makes  such  a  statement. 

The  plaintiff,  thus  being  so  interested  in  the  result  that  his  tes- 
timony is  open  to  scrutiny,  having  made  a  statement  in  a  judicial 
proceeding  within  a  month  of  the  injury  which  is  at  least  incon- 
sistent with  that  made  upon  the  stand  in  this  case,  and  being  con- 
tradicted by  every  other  witness  who  was  present  and  saw  the  oc- 
currence, it  must  certainly  be  said  that  there  was  a  very  strong 
preponderance  of  evidence  against  the  plaintiff's  case.  To  justify 
our  granting  a  new  trial  upon  the  ground  that  the  testimony  was 
against  the  weight  of  evidence,  it  must  appear  from  the  whole  tes- 
timony that  the  statement  of  the  plaintiff  was  so  overborne  by  the 
contrary  evidence  as  to  satisfy  us  that  the  verdict  of  the  jury  was 
not  really  based  upon  a  fair  consideration  of  the  testimony,  but 
was  induced  by  some  other  feeling  or  consideration.  This,  I  think, 
is  such  a  case.  Here  there  was  really  no  evidence  to  sustain  this 
verdict,  except  the  evidence  of  the  plaintiff,  corroborated  to  some 
extent  by  his  brother,  both  of  them  children  under  10  years  of  age. 
This  statement,  while  not  in  itself  impossible,  is  somewhat  im- 
probable. It  is  contradicted  by  their  own  statement,  made  when 
the  occurrence  was  fresh  in  their  memory;  it  is  contradicted  by  the 
sworn  testimony  of  every  witness  to  the  injury  who  was  called  and 
examined;  and  then  we  have  the  fact  of  the  age  of  the  plaintiff 
and  his  brother,  and,  under  the  circumstances,  the  extreme  prob- 
ability that  their  statement  was  influenced  or  controlled  by  those 
of  more  mature  years  about  them,  when  it  was  realized  that  this 
fact  must  be  sworn  to,  to  enable  the  plaintiff  to  recover. 

Upon  the  whole  case,  I  think  that  this  verdict  was  so  much  against 
the  weight  of  evidence  that  it  is  our  duty  to  reverse  the  judgment, 
and  order  a  new  trial,  with  costs  to  appellant  to  abide  event.  All 
concur. 
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ROTHSCHILD  v.  MOSBACHEH  et  al. 

(Supreme  Court,  Appellate  Diyision,  First  Department    February  11,  189S.) 

Accord  and  Satisfaction — Evidence. 

In  an  action  to  recover  a  balance  due  for  commlssionB,  the  defense  ^was 
accord  and  satisfaction.  .Vccordlng  to  plaintiff's  testimony,  he  disputed  tbe 
balante  shown  in  a  statement  furnished  by  defendants,  for  which  they 
handed  hhn  a  check,  and  said:  "That  Is  what  you  are  going  to  get.  Tou 
can  take  It  or  leave  It.  If  you  want  any  more,  you  can  sue," — to  which 
plaintiff  replied:  "I  will  sue  you.  I  accept  this  thing  as  a  part  payment 
of  what  you  owe  me."  It  also  appeared  that  plaintiff  was  asked  for,  and 
refused  to  give,  a  receipt  in  full.  HeU),  that  the  question  whether  the  check 
was  delivered  on  condition  that  Its  acceptance  and  use  were  payment  In  full 
was  properly  submitted  to  the  Jury,  and  that  their  finding  for  plaintiff  was 
sustained  by  the  evidence. 

Appeal  from  trial  term. 

Action  by  Julius  Rothschild  against  Samuel  Mosbacher  and  Sig- 
tnund  Herzfelder.  From  a  judgment  entered  on  a  verdict,  and  from 
an  order  denying  a  new  trial,  defendants  appeal.     AfiSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
ENGRAHAM,  and  McLAUGKLIN,  JJ. 

Austin  G.  Fox,  for  appellants. 
Hermon  Aaron,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  recover  a  sum 
alleged  to  be  due  for  commissions  on  sales  made  by  the  plaintiff 
for  the  defendants  between  1890  and  the  close  of  the  year  1893.  The 
plaintiff  had  a  verdict,  and  from  the  judgment  entered  thereon  the 
defendants  appealed.  But  one  question  is  presented  which  calls 
for  a  review  by  this  court,  and  that  is  whether  the  delivery  of  a 
certain  check  to  the  plaintiff,  and  the  receipt  and  subsequent  use 
of  it  by  him,  amounted  in  law  to  an  accord  and  satisfaction.  The 
defendants  contend  that  it  did,  and  that,  therefore,  the  trial  coart 
erred  in  denying  the  motion  made  at  the  close  of  the  evidence  to 
dismiss  the  complaint.  The  transaction,  as  detailed  by  the  plain- 
tiff, of  the  receipt  and  subsequent  use  of  the  check  by  him,  was 
substantially  this:  That  he  wenb  to  the  defendants'  office  near  the 
close  of  the  year  189.3,  and  asked  them  for  the  balance  then  due 
him.  That  the  defendants  thereupon  directed  their  bookkeeper  to, 
and  he  did,  make  up  a  statement,  and  hand  it  to  the  plaintiff.  That 
he  then  handed  it  to  one  of  the  defendants,  at  the  same  time  saving 
that  it  did  not  correctly  show  his  balance.  The  defendants  made 
no  reply,  but,  instead,  again  handed  him  the  statement,  together 
with  a  check  for  the  amount  called  for  by  it.  That  the  plaintiff 
then  said:  "This  is  not  the  balance  of  mv  account,  and  you  know  it;" 
to  which  the  defendant  Mosbacher  replied:  "That  is  what  you  are 
going  to  get.  You  can  take  it  or  leave  it.  If  you  want  any  more, 
yon  can  sue  me;"  and  the  plaintiff  replied:  "I  will  sue  you.  I  ac 
cept  this  thing  as  a  part  payment  of  what  you  owe  me."  If  the 
jury  believed  this  testimony,  then  the  acceptance  and  subsequent 
use  of  the  check  by  the  plaintiff  clearly  did  not  amount  to  an  accord 
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and  satisfaction,  because  it  was  neither  deliyered  to  the  plaintiff 
nor  accepted  by  him,  with  the  intent  on  the  part  of  either  of  the 
parties  that  it  should  be  so  considered.  On  the  contrary,  the  right 
to  bring  an  action  to  recover  the  balance  alleged  to  be  due  was 
expressly  reserved  to  the  plaintiff.  In  this  connection  it  is  also 
to  be  noted  that  the  defendant  Mosbacher  testified  that,  when  the 
check  was  handed  to  the  plaintiff,  he  asked  him  for  a  receipt  in  full, 
which  he  declined  to  give.  To  make  out  the  defense  here  relied 
upon,  says  the  court  of  appeals,  "the  proof  must  be  clear  and  nn- 
equivocal  that  the  observance  of  the  condition  was  insisted  upon,  and 
must  not  admit  of  the  inference  that  the  debtor  intended  that  his 
creditors  might  keep  the  money  tendered,  in  case  he  did  not  assent 
to  the  conditions  upon  which  it  was  offered."  Fuller  v.  Kemp,  138 
N.  Y.  231,  33  N.  E.  1034.  The  trial  court  could  not  say  that  the 
proof  in  this  case  came  up  to  this  requirement.  It  was  a  question 
for  the  jury  to  determine  whether  the  check  was  delivered  to  the 
plaintiff  upon  the  condition  that  its  acceptance  and  use  by  him  was 
a  payment  in  full ;  and  they  have  found  that  it  was  not,  and  their 
finding  is  sustained  by  the  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  O'BRIEN,  JJ.,  concur. 

INGR.\HAM,  J.  I  concur  in  the  affirmance  of  this  judgment. 
The  only  question  presented  on  the  appeal  is  whether  the  plaintiff's 
claim  was  extinguished  by  his  retention  and  collection  of  a  check 
which  had  been  tendered  as  payment  in  full  of  his  unliquidated  de- 
mand. The  appellants  claim  that  on  the  respondent's  own  testi- 
mony a  new  trial  should  be  ordered,  as  the  verdict  of  the  jury  on  this 
(juestion  was  against  the  weight  of  evidence,  and  because  the  case 
was  submitted  to  the  jury  on  an  erroneous  theory  of  law.  The 
answer  set  up  an  accord  and  satisfaction.  The  court  submitted  to 
the  jury  several  distinct  questions,  the  one  relating  to  this  defense 
being,  "Did  plaintiff  receive  the  check  offered  him  in  December,  1893, 
upon  the  condition  that  it  was  to  be  in  full  of  his  account  with  de- 
fendants?" The  jury  answered,  "No."  Upon  this  question  the 
court  charged  the  jury  as  follows: 

'"^he  sixth  question  relates  to  that  final  transaction  which  I  allnded  to  in  the 
tteginntng  of  my  address,— the  final  transaction  In  which  he  received  the  check 
of  98.37.16.  The  defendants  claim  that  that  was  a  full  settlement,  and  the 
plaintiff  denies  It.  Now,  whether  it  was  a  full  settlement  or  not  depends  upon 
what  took  place  between  the  parties  at  the  time.  The  plaintiff  went  there,  and 
asked  for  a  statement  of  his  account,  and  for  a  payment  of  what  was  due  to 
him;  and  he  received  a  statement  showing  a  balance  of  $837.13,  and  he  received 
a  cheek.  The  defendants  say  that  they  told  him  that  that  check  was  to  be  In 
foil,  and  he  was  to  take  it  or  leave  It  Now,  while  he  disputed  the  amount  due 
to  him,  nevertheless  he  took  it  and  used  it  If  there  is  a  dispute  between  two 
parties  upon  the  sum  payable  from  one  to  the  other,  and  the  debtor  offers  or 
renderd  to  his  creditor  a  certain  sum,  and  annexes  to  It  a  condition  that  It  is  to 
be  rctvlved  in  full,  and  It  is  taken,  then  the  law  says  that  it  Is  to  be  deemed 
a  payment  in  full,  and  an  acceptance  in  fall;  and  that  Is  the  case  whether  you 
write  a  letter  to  your  creditor,  inclosing  the  check  which  you  offer  him  in  full, 
or  whether  you  band  to  him  personally  a  check,  and  tell  him  that.  If  be  takes  it, 
be  must  take  It  in  full.     In  either  case.  If  be  accepts  It  and  retains  it,  then  he 
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has  no  further  claim.  But  If  he  dedlces  to  accept  It,  and  you  agree  to  his 
retaining  It  as  part  payment,  then  he  may  maintain  an  action  for  whatever  he 
can  substantiate  as  the  amount  due  him." 

I  think  this  was  a  correct  statement  of  the  law,  and  it  does  not 
appear  that  the  defendants  objected  or  toolc  any  exception  to  it 
To  make  out  an  accord  and  satisfaction,  it  is  necessary  that  there 
should  be  a  new  agreement,  and  the  performance  thereof.  Jaffray 
T.  Davis,  124  N.  Y.  164,  26  N.  E.  351.  "If  the  claim  is  unliquidated, 
the  acceptance  of  a  part,  and  an  agreement  to  cancel  the  entire  debt, 
furnish  a  new  consideration,  which  is  found  in  the  compromise.  A 
demand  is  not  li(|uidated,  even  if  it  appears  that  something  is  due, 
unless  it  appears  how  much  is  due;  and  when  it  is  admitted  that  one 
of  two  specific  sums  is  due,  but  there  is  a  genuine  dispute  as  to 
which  is  the  proper  amount,  the  demand  is  regarded  as  unliquidated, 
witliin  the  meaning  of  that  term  as  applied  to  the  subject  of  accord 
and  satisfaction."  Nassoiy  v.  Tomljnson,  148  N.  Y.  330,  42  N.  E. 
716.  Here,  upon  the  entire  testimony,  I  think  it  was  a  question 
for  the  jury  to  say  whether  there  was  a  new  agreement,  under  which 
this  check  was  received.  If  the  jury  believed  the  plaintiff's  versioii 
of  what  took  place  when  the  check  was  delivered,  the  (jmstion  then 
was  whether  the  condition  upon  which  it  was  delivered  and  received 
was  that  it  was  to  be  received  in  full  for  plaintiff's  demand,  or  wheth 
er  the  liability  of  the  defendant  for  the  balance  claimed  by  plaintiff 
was  still  an  open  question,  which  plaintiff  would  have  to  have  deter- 
mined by  an  action  at  law,  if  he  wished  to  enforce  it.  And  that  was 
a  question  of  fact,  as  to  what  the  parties  did  understand  as  the  con- 
dition upon  which  the  check  was  delivered.  It  cannot  be  said  that 
upon  plaintiff's  testimony  it  appeared  that  the  condition  that  the 
check  was  to  be  received  in  full  payment  was  imposed  by  defendant, 
and  so  understood  by  plaintiff,  as  plaintiff  testified  that  defendant 
said:  "If  you  want  any  more,  you  will  have  to  sue  for  it;"  that 
plaintiff  answered:  "I  will  take  this  as  part  payment,  and  sue  for 
the  balance;"  to  which  defendant  replied:  "You  can  do  as  you  pleas" 
about  it.  I  have  got  the  money,  and  you  have  got  it  to  get." — 
without  demanding  back  the  check  which  he  had  delivered  to  plain- 
tiff, or  without  making  an  objection  to  its  retention  on  those  terms. 
An  agreement  involves  what  is  described  as  a  "meeting  of  the  minds'" 
of  the  parties  to  it;  and,  to  establish  that,  it  was  necessary  that  it 
should  appear  that  the  defendants  delivered  the  check  to  the  plain- 
tiff upon  condition  that  an  acceptance  of  it  canceled  the  entire  debt, 
and  that  plaintiff,  understanding  that  condition,  accepted  the  check, 
thus  acquiescing  in  the  condition  imposed  by  the  defendants. 
Whether  or  not  there  was  such  an  agreement  in  this  case  was  for  the 
jury.  If  the  check  was  delivered  and  received  with  the  under- 
standing that  the  liability  of  the  defendants  for  the  balance  claimed 
was  to  be  subsequently  determined  by  a  suit  at  law,  or  in  any  other 
way,  and  that  understanding  was  the  result  of  what  was  said  when 
the  check  was  tendered  and  received,  then  it  is  clear  that  there  was 
no  new  agreement,  and  no  accord  and  satisfaction;  and,  the  jury 
having  found  that  the  plaintiff  did  not  receive  the  check  upon  condi- 
tion that  it  was  to  be  in  full  of  his  account  with  defendants,  the  de- 
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fense  vaa  not  sustained.  The  appellants  conceded  on  the  argument 
that  the  verdict  of  the  jury  was  conclusive  as  to  the  amount  actually 
due  to  the  respondent;  and,  upon  the  finding  of  the  jury,  the  plaintiff 
was  clearly  entitled  to  recover. 


CORCORAN  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  DeDartment.    February  6,  1S98.) 

1.  Cahribks— Mileage — Issub  on  Conditionb. 

Laws  18t>5,  c.  1027,  requiring  railroad  compeniea  to  issue  1,000-mile 
mileage  books,  at  2  cents  a  mile,  and  declaring  a  forfeiture  of  ^HO  to  the 
person  to  wliom  a  railroad  company  "shall  refuse  to  issue  a  mileage  book 
as  provided  in  this  section,  or,  in  violation  tliereof,  to  accept  the  mileage 
book  for  transportation,"  does  not  authorize  the  company,  as  a  condition  to 
Issue  of  mileage  and  transportation  thereon,  to  require  a  contract  that  it 
shall  be  gooti  for  passage  only  when  presented  with  a  passage  ticket  received 
in  exchange  for  coupons  detached  from  the  book. 
i.  Same— CossiDKRATiON  ob"  Contract. 

The  issue  of  mileage  boolu  at  a  rate  required  by  law  is  no  consideration 
for  a  stipulation  that  they  sliall  be  used  only  on  conditions  not  required  by 
law. 

Uardlu,  P.  J.,  and  Follett,  J.,  dissenthig. 

Appeal  from  trial  term,  Jefferson  county. 

Action  by  James  W.  Corcoran  against  the  New  York  Central  & 
Hudson  River  Bailroad  Company  to  recover  a  penalty  of  ?50,  under 
chapter  1027  of  the  Laws  of  1895,  being  "An  act  in  relation  to  the 
issue  of  mileage  books  by  railroad  corporations."  A  verdict  was 
directed  for  the  plaintiff  for  the  penalty  by  the  trial  court,  and  judg- 
ment entered  thereon.  The  trial  court  denied  a  motion  for  a  new  trial 
upon  the  minutes,  and  from  the  judgment  and  the  order  denying  the 
motion  the  defendant  appeals.     AflBrmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Mullen,  IMircell  &  Walker,  for  appellant. 
John  N.  Carlisle,  for  respondent. 

W.iVRD,  J.  The  plaintiff  resides  at  Watertown,  N.  Y.,  and  is  a 
member  of  the  firm  of  Hunting,  Weeks  &  Corcoran,  wholesale  deal- 
ers in  plumbers'  supplies,  and  sold  the  goods  of  the  concern  on  the 
road.  On  the  22d  day  of  October,  1895,  he  purchased  of  the  defend- 
ant, in  Syracuse,  a  mileage  book,  paving  $20  for  it.  On  the  24th  of 
October  he  was  at  Pulaski,  in  Oswego  county,  having  this  mileage 
book  with  hira,  which  had  about  900  miles  upon  which  to  travel, 
to  take  a  train  on  defendant's  road  to  Syracuse.  A  train  from  Os- 
wego, on  the  same  road,  had  just  started  away  when  he  got  to  the 
depot.  The  ticket  agent  at  the  Pulaski  office  was  out  at  the  train 
which  plaintiff  desired  to  take,  and  it  was  about  to  start.  The  plain- 
1  iff  asked  the  conductor  of  the  train  if  he  was  going  right  away,  and 
be  said  that  he  was,  and  the  plaintiff  got  on  the  train.  The  train 
was  about  150  feet  from  the  depot.  When  upon  the  train,  the  con- 
ductor came,  and  asked  the  plaintiff  for  a  ticket.  The  plaintiff  had 
none,  but  tendered  him  the  mileage  book.     The  conductor  declined 
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to  take  the  mileage,  and,  npon  plaintiff's  failure  to  pay  his  fare,  or 
produce  a  ticket,  the  railroad  men  in  charge  of  the  train  expelled 
the  plaintiff  from  the  train.  There  was  no  dispute  about  the  facts 
upon  the  trial.  The  defendant  moved  for  a  nonsuit,  and  the  plaintiff 
for  the  direction  by  the  court  of  a  verdict  in  his  favor;  and  the  plain- 
tiff's motion  prevailed. 

Upon  the  trial  the  plaintiff  offered  in  evidence  his  mileage  book, 
which  entitled  the  plaintiff  to  travel  1.000  miles  on  the  line  or  lines 
of  its  railroad.  Upon  receiving  the  mileage  book,  it  appeared  that 
the  plaintiff  signed  what  is  called  a  "contract,"  printed  upon  the 
book,  which  provided,  among  other  things,  as  follows: 

"It  Is  only  jtood  for  p.Tssage  on  the  train  when  presented  to  the  ponductor 
with  a  passage  ticket  which  had  been  received  In  exchange  for  the  coupons 
which  have  been  detached  from  this  book.  The  passage  ticket  given  In  ex- 
ch.inge  for  such  coupons  is  subject  to  all  the  conditions  In  this  contract,  beiiipr 
good  only  for  a  continuous  passage  \^ltliln  the  time  named  therein,  and  no 
stop-over  will  be  allowed.  •  •  •  Neither  this  mileage  book  nor  the  cou- 
pons attaehe<l  to  It  are  of  any  value  unless  stamped  by  sellins;  agent  and  siinie.1 
by  the  purehasor.  The  purchaser's  signature  must  be  witnessed  by  the  agent 
of  the  company  selling  this  mileage  book.  •  •  •  Coupons  of  this  boolc 
will  not  be  received  In  exchange  for  a  passage  ticket  imless  they  have  been 
detached  by  ticket  agent.  •  •  •  In  consideration  of  this  book  being  sold 
at  a  reduced  fare,  the  undersigned  agrees  to  purchase  and  accept  It  upon  the 
above  conditions,  which  he  or  she  has  read  and  fully  understands,  and  hereby 
unilertakes  to  abide  by  In  every  case." 

The  defendant's  answer  did  not  allege  this  contract,  or  make  any 
reference  to  it. 

Chapter  1027  of  the  Laws  of  1895,  under  which  this  mileage  book 
was  issued,  is  as  follows: 

"Every  railroad  corporation  operating  a  railroad  In  this  state  the  line  or  lines 
of  which  are  more  than  one  hundred  miles  in  length  and  which  Is  authori7;ed 
by  law  to  charge  a  maximum  fare  of  more  than  two  cents  per  mile  and  not 
more  than  three  cents  per  mile,  shall  Issue  mileage  books  entitling  the  bolder 
thereof  to  travel  one  thousand  miles  on  the  line  or  lines  of  such  railroad,  for 
which  the  corporation  may  charge  a  sum  not  to  exceed  two  cents  per  mile. 
Any  railroad  corporation  which  shall  refuse  to  Issue  a  mileage  book  as  pro- 
vided by  this  section;  or,  In  violation  thereof,  to  accept  such  mileage  book  for 
transportation,  sh.all  forfeit  fifty  dollars  to  be  recovered  by  the  party  to  wbleh 
such  refusal  is  made;  but  no  action  can  be  maintained  therefor  unless  com- 
menced within  one  year  after  the  cause  of  action  accrued." 

The  defendant's  road  came  within  the  provisions  of  this  statute,  and 
the  action  was  commenced  within  one  year  after  the  cause  of  action 
accrued. 

The  plaintiff's  contention  is  that  by  force  of  the  statute  quoted  the 
conductor  was  bound  to  take  the  mileage  from  the  book  and  permit 
the  plaintiff  to  travel  upon  the  train ;  that  under  the  circumstances 
of  the  case  he  was  not  bound  to  apply  to  the  agent  for  a  ticket  upo:) 
his  mileage  book  under  the  contract  cited;  that  the  contract  wfi< 
not  authorized  by  the  statute,  but  was  a  limitation  of  the  plaintiff's 
rights  under  the  statute,  and  void ;  and  that  there  was  no  considera- 
tion for  the  contract,  and  that  the  defendant,  to  avail  itself  of  the 
contract,  should  have  alleged  it  in  the  answer.  The  defendant  con 
tends  that  the  contract  was  binding,  and  that  the  plaintiff  was  not 
entitled  to  transportation  upon  the  train  unless  he  had  coranliod 
with  its  conditions;  that,  the  book  having  been  given  in  evidence  by 
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the  plaintiff,  the  contract  was  established  in  the  case  upon  the  plain- 
tifiPs  own  showing,  and  the  €efeudant  could  avail  itself  of  the  con- 
tract (without  having  alleged  it  in  its  answer)  upon  a  motion  for  a 
QOttsuit.  The  penalty  recovered  in  this  action  accrued  under  the 
statute  cited  when  "any  railroad  corporation  •  •  •  shall  refuse 
to  issue  a  mileage  book  as  provided  in  this  section  or  in  violation 
thereof  to  accept  such  mileage  book  for  transportation."  The  re- 
covery in  this  case  is  predicated  upon  the  latter  clause,  the  refusal  of 
the  defendant  to  accept  the  mileage  book  for  transportation.  The 
act  of  1895  did  not  provide  for  the  contract  upon  which  the  defend- 
ant stands.  That  contract  was  only  sanctioned  by  subsequent  legis- 
lation, to  wit,  chapter  835  of  the  Laws  of  1896,  which  amended  the 
act  of  1895,  and  provided  that  "the  holder  of  any  such  mileage  book 
shall  be  entitled  upon  surrender  at  any  ticket  oflBce  on  the  lines  of 
such  railroad  coupons  equal  in  number  to  the  number  of  miles  which 
he  or  *  •  *  wishes  to  travel  on  the  line  or  lines  of  such  railroad, 
to  a  mileage  exchange  ticket  therefor,"  with  the  further  provision 
that  such  exchange  ticket  should  entitle  the  holder  to  travel  on  the 
railroad  without  producing  the  mileage  book.  This  amendment  was 
evidently  procured  for  the  purpose  of  justifying  the  railroad  compa- 
nies in  imposing  upon  the  public,  when  the  mileage  book  was  de- 
manded, the  contract  under  which  the  defendant  justifies  its  action 
in  this  case;  but  this  case  is  governed  by  the  act  of  1895,  and  we  do 
not  think  that  that  act  authorized  the  defendant,  as  a  condition  of  itH 
transportation  upon  its  lines,  and  the  issuing  of  a  mileage  book,  to 
require  the  execution  of  the  contract  that  appears  in  this  case.  Tiie 
statute  is  absolute  that  the  mileage  book  should  be  issued  upon  the 
payment  of  the  required  sum,  and  that  mileage  book  entitled  the 
holder  to  transportation  upon  the  cars.  Any  condition  to  the  exer- 
cise of  this  right  not  warranted  by  the  statute  was  a  violation  of  the 
spirit  of  its  provisions,  and  could  not  be  enforced. 

Again,  there  was  no  consideration  for  this  contract  The  assumed 
consideration  was  the  reduction  of  fare,  but  the  reduction  of  fare 
was  a  matter  of  statutory  right,  which  the  plaintiff  had  upon  the 
tender  of  the  f20  and  the  demand  for  the  mileage  book  at  the  proper 
office  of  the  defendant  "Neither  the  promise  to  do  a  thing  nor  the 
actual  doing  of  it  will  be  a  good  consideration  if  it  is  a  thing  which 
the  party  is  bound  to  do  by  the  general  law  or  by  subsisting  contract 
with  the  other  party."  Pol.  Cont.  161;  Crosby  v.  Wood,  6  N.  Y. 
369;  Deacon  v.  Gridley,  15  O.  B.  295.  "Nor  is  the  performance  of 
that  which  the  party  was  under  a  previous  legal,  valid  obligation  to  per- 
form a  suflBcient  consideration  for  a  new  contract."  2  Pars.  Cont.  437; 
Vanderbilt  v.  Schreyer,  91 N.  Y.  .192, 401,  and  cases  cited  on  the  latter 
page;  Seybolt  v,  Bailroad  Co.,  95  N.  Y.  562.  Having  reached  these 
conclusions,  it  is  unnecessary  to  consider  the  question  whether  the 
defendant  could  avail  itself  of  this  contract,  not  having  pleaded  it. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur,  except  HARDIN,  P.  J.,  and  FOLLETT,  J.,  dis- 
senting. 
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WHITE  T,  NBWO«MB. 

(Supreme  CJourt,  Appellate  Division,  Fourth  Department     Tebruary  fl.  1898. » 

1.  Slander— Evidence — Conversation  between  Third  PAHTiEa. 

EvideDce  of  a  certain  conversation  between  third  parties  was  Incompetent. 
In  an  action  for  slander,  as  raising  an  issue  not  In  the  case,  where  the  fact 
that  such  conversation  had  occurred  was  called  out  by  pUiintlfT,  on  the  cross- 
examination  of  defendant. 

a  Same— Transactions  with  Third  Party. 

Where  certain  witnesses  had  testified,  in  an  action  for  slander,  that  de- 
fendant, when  they  called  on  him  for  information  respecting  plaintiffs 
reputation,  referred  them  to  a  certain  other  person,  it  was  error  to  permit 
plaintiff  to  testify  to  transactions  between  herself  and  such  person  tending 
to  show  that  he  was  hostile  to  her,  as  such  evidence  was  utterly  Imma- 
terial. 

8.    SaMK— DAMAOES— COLLCSION. 

Where  plaintiff  induced  defendant,  by  means  of  detectives,  under  pretense 
of  protection  to  their  own  interests,  to  make  the  alleged  slanderous  state- 
ments set  up  as  her  cause  of  action,  she  was  entitled  to  no  damages  there- 
for. 

A  verdict  for  fi2.500  damages  for  slander  was  excessive  where  the  evi- 
dence was  conflicting,  and  that  for  plaintiff  consisted  of  the  testimony  of  an 
employ^,  who  had  previously  been  employed  by  defendant,  but  had  troublo 
with  him,  and  left  his  service. 

Ward,  J.,  dissenting. 

Appeal  from  trial  term,  Monroe  county. 

Action  by  Ida  L.  White  against  Thomas  W.  Newcomb.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    Eeversed. 

Argued  before  HAKDIN,  P.  J.,  and  FOMiETT,  ADAMS,  GBEEN. 
and  WARD,  JJ. 

Fanning  &  Williams,  for  appellant. 
George  Eaines,  for  respondent. 

POLLETT,  J.  This  action  was  begun  January  4,  1896,  to  recover 
damages  for  an  alleged  slander  uttered  on  two  occasions  (September 
1,  1895,  and  December  18,  1895),  imputing  unchastity  to  the  plaintiff. 
The  complaint  contains  two  counts.  In  the  first  it  is  alleged  that 
the  slander  was  uttered  December  18,  1895,  and  in  the  second  it  is 
alleged  that  the  slander  was  also  uttered  September  1,  1893.  I 
concur  in  the  opinion  of  the  Presiding  Justice  that  Stafford  v.  As- 
sociation, 142  X.  Y.  598,  37  N.  E.  625,  sustains  the  ruling  of  the  trial 
court  permitting  the  plaintiff  to  give  evidence,  as  part  of  her  case, 
that  by  the  speech  of  people  her  reputation  was  good.  However,  I 
think  two  errors  were  committed  which  require  a  reversal  of  tie 
judgment  and  order. 

Henry  R  Cash  was  called  as  a  witness  for  the  plaintiff,  and  testi- 
fied: 

"I  never  told  Walker,  of  38  Caroline  street,  that  Miss  White  [plahitlfr]  had 
been,  •  •  •  or  you  had  seen  or  known  of  her  being.  In  a  family  way.  Q. 
About  seeing  Miss  White  and  Kennedy  kissing  each  other?   (Objected  as  In- 
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competent,  immaterial,  and  not  proper  rebuttal.    Overruled,  and  exception.)    ▲. 
No,  sir." 

The  only  excuse  for  receiving  this  evidence  arose  out  of  the  cross- 
pxamination  of  the  defendant.    He  testified : 

"I  went  to  a  young  man  by  the  name  of  Walker  living  on  Oarollne  street. 
•    •    •>• 

The  conversation  between  the  defendant  and  Walker  was  then  de- 
tailed by  the  defendant  upon  his  cross-examination.  In  describing 
this  conversation  he  testified: 

"I  says,  'You  [Walker]  stated  to  me  once  certain  things  In  connection  with 
Miss  White  and  Mr.  Kennedy.'  I  says,  'Was  that  so?'  'Well,'  he  says,  'it 
wasn't  exactly  so.'  He  says,  'A  gentleman  by  the  name  of  Cash  said  he  saw 
certain  thinjrs.'  At  this  time  I  was  trying  to  get  evidence,  and  he  denied  that 
be  knew  personally  certain  things  that  I  was  asl^ing  him.  I  was  trying  to 
pet  Cash.  That  Kennedy  had  been  seen  kissing  Miss  White  In  the  ot&ce.  He 
said  he  had  not  seen  It,  but  Cash  had." 

This  conversation  occurred  after  this  action  was  begun,  and  while 
the  defendant  was  searching  for  evidence.  No  reference  to  tliis 
transaction  was  made  by  the  defendant  on  his  direct  examination. 
The  conversation  was  new  matter,  called  out  by  the  plaintiff  on  the 
cross-examination  of  the  defendant.  It  was  incompetent  to  permit 
Cash  to  testify  whether  he  had  or  had  not  told  Walker  anything 
about  seeing  Miss  White  and  Kennedy  kissing  each  other.  It  was 
a  conversation  wholly  between  third  parties,  and,  as  before  stated, 
no  evidence  had  been  given  of  any  such  conversation  except  as  it 
was  called  out  by  the  plaintiff  on  the  cross-examination  of  the  de- 
fendant It  raised  an  issue  not  in  the  case,  and  which  was  likely  to 
prejudice  the  jury  in  such  an  action. 

On  one  occasion,  Frank  Qraham,  accompanied  by  two  women, 
called  on  defendant  at  his  residence,  and  inquired  about  the  reputa- 
tion of  the  plaintiff.  He  was  a  witness  in  behalf  of  the  plaintiff. 
and  testified  that  defendant  said  in  that  interview  that  the  plaintiff 
was  unchaste.  The  defendant,  in  his  testimony,  detailed  the  conver- 
sation had  with  Graham  and  his  companions,  and  said  that  he 
finally  said  to  them,  "If  yon  want  to  know  more  about  it,  inquire  of 
John  Burkhard,  next  door  to  Kennedy."  On  another  occasion  one 
Albert  G.  Mack  called  on  the  defendant,  and  inquired  about  the  re]i- 
utation  of  this  plaintiff.  He  was  also  sworn  as  a  witness  for  the 
plaintiff,  and  testified  that  the  defendant  told  him  that  it  was  re- 
puted that  the  plaintiff  was  unchaste.  The  defendant,  on  his  direct 
examination,  described  the  interview,  and  testified  that  he  told 
Mack,  "if  he  wanted  further  information,  that  he  could  go  to  John 
Burkhard,  who  lived  next  door  to  them."  Burkhard  was  not  sworn 
as  a  witness.  The  plaintiff  was  called  in  rebuttal,  and  testified,  over 
the  defendant's  objection  and  exception,  that  there  was  trouble  at 
one  time  between  Henry  R.  Kennedy  and  John  Burkhard.  "Mr. 
Baines  [plaintifTs  attorney]  proposed  to  show  the  relations  between 
Burkhard  and  this  lady,  and  the  facts  upon  which  it  is  claimed  by 
the  plaintiff  he  was  bitterly  hostile  to  this  lady  [the  plaintifE]." 
This  was  objected  to  by  the  defendant  as  incompetent,  immaterial, 
and  not  in  rebuttal.    The  objection  was  overruled,  and  an  exception 
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was  taken.  The  :plaintiflE  then  continued  her  testimony,  covering 
more  than  a  page,  descrfbing  a  transaction  tending  to  show  that 
Burkhard  was  hostile  to  her,  and  was  permitted  to  testify  to  a  con- 
versation which  occurred  between  herself  and  Burkhard,  all  of 
which  was  over  the  defendant's  objection.  This  evidence  was  utter- 
ly immaterial,  and  was  calculated  to  prejudice  the  defendant.  For 
these  errors,  the  judgment  and  order  should  be  reversed. 

Again,  the  plaintiff's  case  has  a  most  suspicious  aspect  As  be- 
fore stated,  but  two  utterances  of  the  alleged  slanderous  words  are 
set  forth  in  the  complaint.  To  establish  the  first  cause  of  action, 
she  called  Albert  G.  Mack,  who  testified  that  he  had  done  detective 
work,  and  also  that  in  the  latter  part  of  November  or  the  first  part 
of  December,  1895,  he  called  on  the  defendant  in  the  evening,  at  his 
residence.  Previous  to  that  interview  defendant  and  Mack  were 
strangers.  Mack  testified  that  he  stated  to  the  defendant  that  he 
called  for  the  purpose  of  inquiring  what  there  was  about  the  shoe 
business  in  which  the  defendant  was  engaged;  that  witness'  wife 
had  some  money,  and  thought  of  going  in  business  with  the  plain- 
tiff, who  was  then  engaged  in  the  shoe  business  in  a  small  way. 
He  testified  that  he  inquired  in  respect  to  the  character  of  the  plain- 
tiff, and  that  the  defendant  said  that  she  was  not  a  proper  person 
for  a  lady  to  associate  with;  that  she  had  been  with  child,  and  had 
got  rid  of  it.  The  witness  further  testified  that  he  knew  the  plain- 
tiff, and  knew  Henry  R  Kennedy.  He  testified  that  he  did  not  visit 
the  defendant  at  the  suggestion  of  the  plaintiff,  her  counsel,  or  Hen- 
ry R.  Kennedy;  but  he  testified  that  he  did  visit  John  Burkhard  at 
the  suggestion  of  the  plaintiff's  counsel,  who  gave  him  two  or  three 
questions  to  ask  Burkhard  about  this  case,  and  that  he  went  with  a 
view  of  being  a  witness  in  this  case;  that  after  he  had  interviewed 
Burkhard,  and  asked  the  questions  which  the  plaintiff's  attorney 
told  him  to  ask,  he  reported  the  result  to  him.  It  is  unnecessary  to 
recite  the  description  which  this  witness  gives  of  his  conduct  in  this 
case,  but  I  think  it  cannot  be  read  without  coming  to  the  conclusion 
that  he  was  employed  as  a  detective  to  search  for  evidence  for  the 
plaintiff,  and  that  he  went  to  the  defendant  under  the  guise  of  de- 
siring to  know  for  his  personal  interest  in  respect  to  the  character 
of  this  plaintiff,  and  that  he  was  successful  in  his  deceitful  attempt 
to  secure  evidence. 

Again,  Frank  Graham,  a  witness  called  by  the  plaintiff,  testified 
that  in  December,  1895,  he  called  on  the  defendant  at  his  residence; 
that  with  him  were  two  women,  a  Mrs.  Green,  who  he  will  not  tes- 
tify was  not  introduced  to  defendant  as  Miss  Brown,  and  the  other 
a  Miss  Graham,  whom  he  introduced  as  his  cousin.  This  witness 
testified  that  he  and  the  defendant  were  strangers.  He  testified  that 
he  told  the  defendant  that  his  cousin  was  thinking  of  investing 
money  in  the  plaintiff's  business,  and  that  he  asked  the  defendant 
in  respect  to  her  business  ability  and  general  honesty.  The  defend- 
ant asked  him  his  reasons  for  inquiring,  and  he  told  him  that  his 
cousin  was  desirous  of  investing  a  certain  amount  in  business  with 
Miss  White.  He  testified  that  the  defendant  told  him  that  she  was 
not  honest;   that  she  had  stolen,  purloined,  or  ased  his  patterns; 
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and  that  it  had  been  reported  that  she  at  one  time  had  left  town  to 
get  rid  of  a  child,  the  father  of  which  was  supposed  to  be  Henry  R. 
Kennedj.  He  also  testified  that  Mrs.  Green,  who  was  with  him, 
was  a  hairdresser  in  the  city,  whom  he  had  known  some  time;  but 
he  would  not  state  that  she  was  not  introduced  on  the  occasion  of 
that  interriew  as  Miss  Brown.  Neither  Mrs.  Green  (alias  Miss 
Brown)  nor  the  woman  who  was  introduced  as  Miss  Graham  was 
called  as  a  witness.  He  further  testified  that  Mr.  Kennedy  sent  him 
there,  and  that  Kennedy  told  him  where  Newcomb  lived.  I  think 
no  one  can  read  the  testimony  of  this  witness  without  being  con- 
Tinced  that  he  and  hia  companions  were  detectives,  acting  in  the 
interest  of  the  plaintiff.  In.  case  Mack  and  Graham  were  acting  as 
detectives  in  the  interest  of  the  plaintiff,  for  the  purpose  of  indu- 
cing the  defendant  to  make  statements  derogatory  to  the  plaintiff's 
character,  and  he  was  induced  to  do  it  by  the  false  representations 
of  the  detectives  that  they  sought  the  information  for  the  protec- 
tion of  their  own  interests,  the  plaintiff,  being  bound  by  the  acts  of 
her  agents,  cannot  recover  damages  for  the  words  which  she  in- 
daced,  through  her  detectives,  the  defendant  to  utter.  In  addition 
to  this,  William  H.  Lew,  a  witness  called  by  the  defendant,  testified 
that  the  plaintiff  asked  him  to  go  to  the  defendant,  and  get  him  to 
say  something  which  she  could  use  as  evidence  in  the  case  they 
were  about  to  bring  against  him  for  defamation  of  character,  and 
that  he  declined  to  do  so.  Afterwards  the  plaintiff  was  recalled, 
and  admitted  that  she  did  ask  Mr.  Lew  to  see  the  defendant,  and 
find  out  exactly  what  he  was  saying  about  her. 

The  court,  in  instrncting  the  jury,  stated  correctly  that  if  they 
found  that  the  plaintiff,  by  means  of  detectives,  induced  the  defend- 
ant to  make  the  statements  under  false  pretenses,  they  might  render 
a  verdict  on  the  first  count  for  the  defendant;  but  the  jury  ren- 
dered a  verdict  for  |2,500  damages,  which  must  have  been  the  result 
of  prejudice,  or  of  some  other  motive,  not  justified  by  the  evidence. 
The  evidence  to  sustain  the  second  count  was  given  by  Mrs.  Agnes  Wal- 
lace, who,  at  the  time  of  this  trial,  was  an  employ^  of  the  plaintiff. 
This  witness  had  formerly  been  employed  by  the  defendant  in  man- 
ufacturing shoes,  and  was  there  at  the  same  time  that  the  plaintiff 
was  employed  by  him  as  a  bookkeeper.  She  testified  that  the  de- 
fendant said  to  her  in  September,  1895,  that  the  plaintiff  had  got 
rid  of  an  illegitimate  child.  This  witness  and  the  defendant  had 
had  trouble,  as  she  testified,  and  she  left  his  service,  though  not  dis- 
charged, and,  after  leaving,  she  worked  more  or  less  for  the  plaintiff. 
The  defendant  denied  that  he  made  any  such  statement  to  this  wit- 
ness. Upon  this  testimony,  the  jury  rendered  a  verdict  for  |2,500 
damages,  which,  under  all  the  testimony  in  the  case,  if  any  cause  of 
action  exists,  is  altogether  excessive. 

For  the  errors  referred  to,  and  because  the  verdict  is  for  excessive 
damages,  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event 

ADAMS,  J.,  concurs  in  the  opinion. 
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HARDIN,  P.  J.  (concnrring).  There  was  a  conflict  in  the  evidence 
as  to  the  alleged  utterances  by  the  defendant.  As  a  witness  he  made 
several  denials  of  statements  made  by  the  witnesses  for  the  plaintiff. 
Several  rnlings  were  made  during  the  progress  of  the  trial,  some  of 
which  are  complained  of  by  the  defendant,  to  which  no  exceptions  were 
taken. 

At  page  51  the  following  qnestlon  was  propounded  to  the  witness 
Clara  M.  C!opeland: 

"Q.  I  will  ask  yon  what  her  reputation  was,  from  the  speech  of  people.  In 
Tegard  to  morality  and  chastity,— good  or  bad." 

This  question  was  objected  to  as  immaterial  and  incompetent,  and 
was  overruled,  and  an  exception  taken. 

When  Dr.  Rutherford  was  on  the  stand,  similar  evidence  was  taken 
from  him,  and  he  was  allowed  to  answer: 

"I  am  acquainted  with  her  general  reputation.  Know  people  she  is  ac- 
quainted with,  and  her  general  moral  character.  Her  reputation  for  chastity 
and  propriety  ot  conduct  has  been  good." 

There  was  no  objection  taken  to  this  evidence.  Probably  it  was  re- 
ceived without  objection  after  the  preceding  question  at  folio  203  bad 
been  passed  upon  by  the  court. 

In  Pratt  v.  Andrews,  4  N.  Y.  493,  it  was  held: 

"A  party  to  a  civil  suit  can  only  give  evidence  of  the  good  character  of  him- 
self, his  wife,  servant,  or  witness.  In  answer  to  impeaching  evidence  on  tlu> 
other  side.  Also,  held.  In  an  action  for  erim.  con.  that  the  plaintiff  onul  1 
not  give  evidence  of  the  good  character  of  the  wife  previous  to  the  adultery. 
there  being  no  evidence  on  the  other  side  impeaching  her  previous  general 
character,  or  her  conduct  with  any  other  person  than  the  defendant  himsielf. 
When,  in  such  an  action,  tJie  wife's  character  for  chastity  has  been  attacked, 
either  by  the  testimony  of  witnesses  on  the  part  of  the  defendant,  or  by  the 
course  of  cross-examining  the  plaintiff's  witnesses,  evidence  In  support  of  her 
character  will  be  received.  But  qusere,  whether  such  evidence  is  admissible 
where  the  character  of  the  wife  has  been  assailed,  not  generally,  but  only  by 
proof  of  particular  acts  of  misconduct" 

In  the  course  of  the  opinion  in  that  ease,  Bronson,  C.  J.,  said : 

"Evidence  of  general  character  is  not  so  freely  admitted  now  as  It  was  former- 
ly. A  party  to  a  civil  suit  was  at  one  time,  or  ratjier  on  one  occasion,  allowed 
to  give  evidence  of  his  good  character  In  answer  to  circumstantial  evidence  on 
the  other  side  Imputing  to  him  a  gross  fraud.  Ruan  v.  Perry,  3  Caines,  120. 
But  that  case  was  long  since  overruled.  Gough  v.  St.  John,  16  Wend.  r>4fi. 
And  this  court  has  recently  held  in  Houghtaling  v.  Kilderhonse.  1  N.  T.  5'W, 
2  Barb.  149,  that,  in  actions  of  slander  for  charging  tlie  plaintiff  with  killinc 
the  defendant's  horses  by  poison,  the  plaintiff  cannot  glre  evidence  of  his  goi^^l 
character  In  answer  to  evidence  on  the  other  side  tending  to  show  him  guilty 
•of  the  crime  imputed  to  him.  In  point  of  principle,  that  case  goes  the  whole 
length  of  deciding  the  one  under  consideration;  for  here  the  defendant  gave 
no  evidence  touching  the  character  of  the  wife,  anterior  to  the  misconduct  in 
<luestlon." 

In  People  v.  Gay,  3  Seld.  378,  it  was  held,  viz.: 

"A  party  Is  not  permitted  to  give  evidence  of  the  good  character  of  his  wit- 
ness unless  evidence  has  been  given  on  the  other  side,  either  upon  direct  or 
cross  examination,  tending  to  impeach  his  general  character." 

In  Schaeffer  v.  Oppenheimer,  9  N.  Y,  St  Rep.  688,  it  waa  held: 
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"In  an  action  to  recover  damages  for  an  alleged  Indecent  assault  by  defend- 
ant apon  plalntlfT,  whereby  she  became  pregnant  and  gave  birth  to  a  child, 
evidence  of  the  good  reputation  of  the  plaintiff  la  not  admissible  where  her 
character  has  not  been  assailed  generally,  but  only  by  proof  of  particular  acts 
of  mlscondnct." 

In  Young  v.  Johnson,  123  N.  Y.  234,  25  N.  E.  363,  evidence  was  of- 
fered in  an  action  brought  by  the  plaintiff  against  the  defendant  for 
having  defiled  her,  and  with  force  and  arms  assaulted  her,  and  the 
court  says,  at  page  234, 123  N.  Y.,  and  page  364,  25  N.  E.,  viz.: 

"After  the  defendant  had  given  his  proof  and  rested,  the  plaintiff  called  wit- 
nesses, and  offered  to  prove  by  them  that  she  was  a  person  of  good  moral 
character  in  the  community  where  she  lived,  according  to  the  speech  of  people. 
This  evidence  was  offered,  as  stated  by  plaintiff's  counsel,  for  the  purpose 
of  corroborating  the  main  facts  in  the  case,  and  rebutting  the  presumption 
which  the  specific  acts  shown  might  have  raised  against  her,  and  as  t)earlng 
upon  her  character  for  truth  and  veracity.  The  defendant's  counsel  stated 
that  he  made  no  claim  that  the  plaintiff's  character  was  not  good,  according 
to  common  report,  and  he  objected  to  the  proof  as  incompetent  The  court 
sustained  the  objection  upon  the  ground  that,  if  It  was  competent  at  all.  It 
was  part  of  the  plaintiff's  affirmative  case;  and  to  this  mllng  the  plaintiff 
exf-epted.  As  the  defendant  had  not  attacked  the  general  reputation  of  the 
plaintiff  for  troth  and  veracity,  and,  as  he  expressly  disclaimed  any  purpose 
to  do  80,  evidence  bearing  upon  the  plaintiff's  character  for  truth,  to  corrob- 
orate her  as  a  witness,  was  not  admissible.  People  v.  Hulse,  3  Hill,  309; 
Pratt  V.  Andrews,  4  N.  5l.  4»3;  People  v.  Gay,  7  N.  Y.  378.  If  the  testimony 
was  admissible  as  bearing  upon  the  general  issues  In  the  case,  it  could  have 
been  given  before  the  plaintiff  rested,  and  it  was  not  error  for  the  court  to 
exclude  it  when  offered.  This  ruling  was  an  exercise  of  discretion  on  tbe  part 
of  the  trial  court  that  is  not  subject  to  review." 

In  Stafiford  v.  Association  (Sup.)  22  N.  Y.  Supp.  1008,  and  142  N.  Y. 
598,  37  N.  E.  625,  in  an  action  brought  for  libel,  the  court,  at  page  310, 
142  N.  Y.,  and  page  625,  37  N.  E.,  observed: 

"The  general  rule  as  to  the  Impropriety  of  permitting  a  party  to  give  evi- 
dence of  his  good  reputation,  in  actions  for  the  recovery  of  damages  for  libel 
or  slander,  has  reference  to  cases  where  reputation  Is  not  a  material  issue,  or 
where  it  has  not  been  attacked.  The  reason  for  It  is  in  the  absence  of  any 
nsefnlness  In  proving  that  which  the  law  already  assumes,  and  because  the 
character  of  the  complaint  does  not  form  the  basis  for  the  recovery  of  gen- 
eral damages.  But  this  case  differs  from  those  relied  upon  by  the  appellant 
In  certain  asi>ect8.  In  tbe  first  place,  the  plaintiffs  allegation  was  put  in 
Issue  by  the  answer.  It  Is  true  that  It  was  unnecessary  fc*  the  plaintiff  to 
allege  as  she  did  with  respect  to  her  reputation;  but,  having  done  so,  the 
defendant,  in  choosing  to  make  an  issue  upon  the  answer,  opened  the  door 
for  the  offer  of  evidence.  In  the  next  place,  when  the  question  of  materiality 
was  raised,  it  was  tlien  open  to  defendant  to  disclaim  any  purpose  of  ques- 
tioning the  plaintiff's  reputation.  But  it  did  not  do  so.  The  objection  that 
'It  was  not  one  of  the  issues  under  the  pleadings,'  of  course,  was  not  true; 
while.  If  the  proof  was  immaterial,  then  no  harm  can  be  said  to  result  from 
giving  It,  and  in  establishing  that  which  the  law  presumed.  The  very  effect 
before  the  jury  of  falling  to  disclaim  any  purpose  of  questioning  the  plalntHTs 
character,  when  the  question  was  raised  upon  the  Issue,  and  when  endeavoring 
to  prevent  any  proof  as  to  what  it  was,  must  have  been  bad.  and,  as  I  think, 
warranted  the  trial  judge,  under  the  circumstances.  In  permitting  evidence 
to  be  given.  I  do  not  think  the  plaintiff  was  absolutely  bound,  in  the  face  of 
an  Issue  tendered  by  the  defendant  as  to  her  reputation  for  chastity  and  virtue, 
to  sit  quiet,  and  to  rest  upon  the  legal  presumption.  The  evidence  bore  upon 
an  issne  in  the  case  which  the  defendant  could  have  avoided,  and  the  plaintiff, 
in  anticipating  any  possible  attack  and  In  Insisting  upon  the  admission  of  the 
evidence  in  question.  In  the  absence  of  any  disclaimer  on  the  part  of  the 
defendant,  should  not  be  made  to  suffer  from  the  ruling  in  question.     Sb% 
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very  properly  offered  It  as  a  part  of  her  case  (Young  v.  Johnson,  123  N.  Y.  226. 
25  N.  B.  363);   and  the  trial  judge  committed  no  error  In  permitting  proof  of 
what  the  law  assumed." 

And  the  opinion  further  continues,  after  referring  to  Yonng  v.  John- 
son, 123  N.  T.  226,  26  N.  £.  363,  and  says  of  that  case  that: 

"The  exclusion  of  the  evidence  was  upheld  here  upon  the  ground  that  tlie 
plaintiff's  reputation  had  not  been  attacked,  and  that  the  defendant  had  ex- 
pressly disclaimed  any  such  purpose.  In  that  case  It  was  significantly  remarked 
that  If  the  testimony  was  admissible,  as  bearing  upon  the  gener^  issues  in 
the  case,  it  could  hare  been  given  before  plaintiff  rested  her  case." 

In  that  case  the  complaint  alleged  that  the  plaintiff  was  of  "f^tod 
character  and  repute,  and  enjoyed  the  respect  of  her  friends  and  ac- 
quaintances and  of  the  community."  The  answer  stated  that  the  de- 
fendant "had  no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  allegations  contained  in  that  paragraph  of  the  complaint."  The 
case  further  states: 

"At  the  commencement  of  her  case,  the  plaintiff  called  witnesses  to  prove 
her  allegations,  and  the  defendant  objected,  upon  the  grounds  of  Immateriality 
and  of  Incompetency,  and  also  that  It  Is  not  one  of  the  issues  under  the  plead- 
ings." 

The  judge  further  observes: 

"The  general  rule  as  to  the  Impropriety  of  permitting  a  party  to  give  evldencp 
of  his  good  reputation,  in  actions  for  the  recovery  of  damages  for  libel  or 
slander,  has  reference  to  cases  where  reputation  is  not  a  material  issue,  or 
where  It  has  not  been  attacked.  The  reason  for  it  Is  In  the  absence  of  any 
usefulness  In  proving  that  which  the  law  already  assumes,  and  because  the 
character  of  the  complaint  does  not  form  the  basis  for  the  recovery  of  general 
damages." 

If  we  tnm  to  the  complaint  in  the  case  in  hand,  we  find  the  following 
allegation : 

"Plaintiff  further  alleges  that  she  has  always  been  of  chaste  character  and 
good  repute,  enjoying  the  respect  and  esteem  of  her  acquaintances,  and  of  all 
persons  with  whom  she  has  been  associated  in  personal  or  business  relations." 

The  answer,  after  admitting  that  the  defendant  resides  in  Bochester, 
and  is  engaged  in  the  business  of  manutactoring  infants'  shoes,  pro- 
ceeds, viz.: 

"This  defendant,  further  answering  said  complaint,  denies  each  and  every 
allegation  thereof,  except  as  hereinafter  qualified  or  explained." 

It  then  proceeds  to  allege  that: 

"He  had  heard  and  been  Informed  that  the  plaintiff,  as  an  unmarried  female. 
was  with  child,  and  carried  a  child  In  her  belly,  and  that  such  reports  were 
commonly  reported  in  the  neighborhood  in  which  she  resided  at  the  time,  and 
that  whatever  he  has  said  of  or  concerning  the  plaintiff  was  stated  in  confi- 
dence to  persons  inquiring  of  and  concerning  her,"  etc. 

We  therefore  find  in  the  complaint  an  averment  of  her  good  char- 
acter, and  a  denial  thereof  in  the  answer,  apparently  bringing  the  case 
within  the  doctrine  laid  down  in  Stafford  v.  Association,  supra.  It  is 
to  be  observed  that  when  the  evidence  was  offered,  at  folio  202,  to  be 
given  by  the  witness  Copeland,  there  was  no  disclaimer  by  the  defend- 
ant of  an  intention  to  attack  the  character  of  the  plaintiff  for  chastity 
or  for  veracity.     It  seems,  therefore,  that  the  exception  found  at  folio 


Digitized  by 


Google 


Sup,  Ct)  WHITB  V.  NEWCOMB.  711 

203  does  not  present  error.  The  witness  Rutherford,  at  folio  207, 
was  permitted  to  give  similar  evidence  without  any  objection  on  the 
part  of  defendant.  The  witness  stated:  "Her  reputation  for  chastity 
and  propriety  of  conduct  has  been  good."  I  am  inclined  to  think  that 
the  exceptions  alluded  to  do  not  present  prejudicial  error,  requiring 
OS  to  interfere  with  the  verdict 

Upon  the  ground  that  the  damages  are  excessive,  a  new  trial  should 
be  ordered. 

GREEN,  J.,  concurs. 

WARD,  J.  (dissenting).  This  is  an  action  of  slander.  The  plaintiff 
was  an  unmarried  woman,  doing  business  in  Rochester,  N.  T.,  in  the 
manufacture  of  infants'  shoes.  The  defendant  was  in  the  same  busi- 
ness in  that  city.  The  plaintiff  worked  for  the  defendant  in  that  busi- 
ness at  first,  but  finally  concluded  to  go  into  business  herself.  Diffi- 
culty arose,  and  the  defendant  became  angry  at  her,  and  charged  her 
with  stealing  his  lasts  and  patterns,  and  using  them  in  her  business, 
and  taking  a  list  of  his  customers,  and  finally  charged  her  with  un- 
chastity,  with  being  pregnant  and  carrying  a  child  in  her  belly,  and  go- 
ing to  Boston  to  get  rid  of  it,  and  getting  rid  of  it  He  said  this  to 
several  persons  coming  to  inquire  of  him  about  her,  with  a  view  of 
going  into  business  with  her  or  of  patronizina;  her.  He  also  said,  pub- 
licly, that  she  was  not  a  fit  person  to  go  with  his  daughter,  and  talked 
about  her  until  the  matter  became  notorious  in  the  vicinity  where  the 
parties  lived.  He  admitted,  when  he  was  examined  upon  the  stand  as 
a  witness,  that  he  had  said  these  things  to  these  several  persons,  but 
said  that  he  had  been  told  that  they  were  true,  and  he  sought  to  shield 
himself  under  information  he  had  received  from  others.  Not  a  particle 
of  evidence  was  given  showing  the  truth  of  these  charges,  while,  on  the 
contrary,  a  number  of  good  witnesses  who  knew  the  plaintiff  testified 
88  to  her  good  character  and  behavior.  The  slander  was  gross,  ma- 
licious, and  without  a  shadow  of  justification. 

The  appellant's  counsel  claims  that  it  was  error  to  permit  the  plain- 
tiff to  show  her  good  character  by  the  witnesses.  The  trial  court  ia 
sustained  in  its  rulings  upon  that  subject  by  the  case  of  Stafford  v. 
Association,  142  N.  Y.  598,  37  N.  E.  625.  The  pleadings  created  the 
issue  as  to  the  plaintiff's  character,  and  the  evidence  was  competent. 

The  defendant  was  a  witness  in  his  own  behalf,  and,  in  giving  the 
sources  of  his  information,  he  testified,  upon  the  subject  of  the  plain- 
tiff's chastity,  that  one  Walker  had  told  him  that  Henry  L.  Cash  had 
said  that  he  had  seen  the  plaintiff  and  one  Kennedy  kissing  each  other. 
The  plaintiff  called  Mr.  Cash,  and  proved  by  him  that  he  had  seen  noth- 
ing of  the  kind.  This  evidence  was  objected  to  by  the  defendant,  and 
its  reception  is  here  alleged  as  error.  I  think,  inasmuch  as  the  court 
permitted  the  defendant,  by  way  of  mitigation  of  damages,  to  prove 
what  he  had  heard  other  persons  say,  it  was  competent  for  the  plaintiff 
to  call  those  persons,  and  prove  by  them,  if  she  could,  that  they  had 
said  nothing  of  the  kind.  The  jury  might  have  been  prejudiced 
against  the  plaintiff  by  this  evidence  had  she  not  introduced  Mr.  Cash. 

The  defendant  had  testified  that  one  Burkhard  had  given  him  in- 
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formation  that  the  defendant  was  pregnant.  Bnrkhard  lived  near  by, 
and  had  substantially,  as  the  defendant  claimed,  furnished  him  with  in- 
formation concerning  her  condition,  upon  which  the  defendant  based 
his  charge.  Mr.  Burkhard  was  not  sworn  as  a  witness,  although  it 
appears  that  he  was  sitting  by  during  the  trial.  He  could  not  there- 
fore be  asked  whether  he  had  any  feeling  of  hostility  towards  the 
plaintiff. 

The  plaintiff,  in  rebuttal,  was  called  upon  the  stand,  and  asked  to 
testify  to  a  conversation  that  she  had  had  with  Burkhard  in  regard  to 
a  check  that  he  had  received  from  Mr.  Kennedy.  It  seems  that  the 
check  was  worthless,  and  the  plaintiff  told  him  he  would  have  a  good 
time  collecting  it,  as  the  bank  had  been  notified  not  to  accept  it;  that 
in  the  conversation  Burkhard  became  very  angry,  and  said  he  would  get 
even  with  the  plaintiff  for  it,  and  she  testified  that  she  and  Burkhard 
had  not  been  on  pleasant  terms  since.  This  evidence  was  received 
under  the  proposition  of  the  pLaintiflf's  counsel  to  show  unfriendly  rela- 
tions between  Burkhard  and  the  plaintiff.  This  the  defendant  alleges 
was  error.  The  defendant  having  stood  upon  Burkhard's  slanders  of 
the  plaintiff  in  mitigation,  and  Burkhard  not  being  a  witness,  I  think 
it  was  proper  to  show  as  an  independent  fact  that  he  had  a  motive  in 
this  ill  feeling  which  he  had  towards  the  plaintiff  to  make  these  state- 
ments. The  plaintiff  was  powerless  to  show  this  ill  feeling  except  by 
proving  the  fact,  and  she  had  as  much  right  to  prove  it  by  herself  as  by 
calling  Mr.  Burkhard  upon  the  stand  for  that  purpose.  This  evidence 
was  competent  from  the  necessity  of  the  case.  Of  course,  if  Burkhard 
had  been  placed  upon  the  stand  by  the  defendant,  and  had  testified  that 
he  had  informed  the  defendant  what  the  defendant  testified  that  he 
had  upon  the  subject  of  the  plaintiff's  chastity,  it  would  have  been 
proper  for  the  plaintiff  to  have  shown  his  hostility  by  cross-examina- 
tion ;  but  the  defendant  did  not  choose  to  put  Burkhard  on  the  stand, 
and  the  only  remedy  left  the  plaintiff  by  which  to  protect  herself,  and  to 
show  Burkhard's  ill  feeling  towards  her,  was  to  prove  it  as  an  inde- 
pendent fact.  But,  granting  that  there  was  error  in  the  reception  of 
this' evidence,  I  do  not  think  it  is  suflBcient  to  reverse  this  judgment. 
The  court  gave  a  full  and  fair  charge  to  the  jury,  and  no  exceptions 
were  taken  to  it,  and  I  think  justice  was  done  in  the  case,  nor  was  the 
verdict  excessive.  This  assault  upon  her  chastity  and  honor,  if  be- 
lieved, was  of  the  gravest  character,  and  would  utterly  destroy  her 
position  as  a  woman  and  affect  her  business  relations.  Much  larger  ver- 
dicts have  been  given  in  such  cases,  and  sustained.  I  doubt  whether 
a  case  can  be  found  in  the  books  where  a  verdict  of  this  size,  in  such  a 
case,  has  been  disturbed  as  excessive. 

The  judgment  and  order  appealed  from  should  be  afSrmed,  with 
costs. 
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KITTINGEB  r,  BUFFALO  TRACTION  CO.  et  aL 

(Snpreme  Court,  Ai^ellate  Division,  Fourth  Department.     February  6,  1808.) 

Injckctiok— SniT  bt  Taxpayer— Consthcction  op  Bortack  Railroad. 

The  legislative  authority  to  consnuct  surface  street  railroads  being  a 
legitimate  exercise  of  the  power  to  regulate  public  rights  for  public  uses, 
a  taxpayer  cannot  maintain  an  action  to  annul  the  acts  of  the  legislature 
and  of  the  munlcipnl  authorities  granting  to  a  corporation  the  right  to 
construct  surface  railroads  in  public  streets,  and  to  enjoin  the  municipal 
officials  and  the  corporation  from  proceeding  further  in  the  construction 
of  the  railroad  in  the  manner  authorized,  when  it  is  not  shown  that  fraud 
existed,  or  that  such  acts  would  result  In  a  waste  of,  or  injury  to,  public 
property  of  the  municipality. 
Ward,  J.,  dissenting. 

Appeal  from  special  term,  Erie  county. 

Action  by  Joseph  Kittinger  against  the  Buffalo  Traction  Company 
and  another.  From  an  order  overruling  a  demurrer  to  the  complaint, 
the  traction  company  appeals.  Reversed,  with  leave  to  {daintiff  to 
amend. 

Plaintiff  alleges  that  he  Is  a  citizen  and  a  resident  of  the  city  of  Buffalo, 
and  owns  real  estate  in  that  city,  "and  that  his  assessment  for  taxes  upon  said 
real  estate  amounts  to  more  than  one  thousand  dollars,  and  that  he  has  been 
assessed  and  paid  taxes  upon  said  assessment  within  one  year  previous  to  the 
commencement  of  this  action."  He  also  aliejree  that  the  legislative  power  of 
the  city  of  BufTalo  Is  vested  in  a  common  council,  which  consists  of  the  board 
of  councilmen  and  the  board  of  aldermen.  The  complaint  also  alleges;  viz.: 
"The  defendant  the  Buffalo  Traction  Company  is  a  domestic  street  surface 
railroad  corporation,  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York;  •  •  •  and  was  organized  for  the  purpose  of 
buIldlnR  a  street  surface  railroad,  exceeding  sixty-four  miles  in  length,  in  and 
through  various  streets,  avenues,  and  public  places  in  the  city  of  Buffalo,  N.  Y., 
named  in  its  articles  of  association,  and  of  operating  the  said  railroad  bj' 
means  of  electricity  as  a  motive  power."  The  complaint  also  alleges  that  Cbe 
Buffalo  Traction  Company  "made  application  to  the  board  of  railroad  commis- 
sioners of  the  state  of  New  York  for  Its  certificate  that  public  convenience 
and  a  necessity  require  the  construction  of  the  railroad  as  proposed  in  the  arti- 
cles of  association  of  said  company";  and  that  the  commissioners  "foimd,  de- 
cided, and  adjudged  that  public  necessity  and  conveyance  did  not  require  the 
construction  of  the  railroad  proposed  In  the  articles  of  association  of  the  said 
Buffalo  Traction  Company."  The  complaint  alleges  that  on  the  23d  of  De- 
cember, 1805,  the  board  of  aldermen  adopted  a  resolution  "purporting  to  grant 
permission  to  the  said  Buffalo  Traction  Company  to  build  and  operate  its 
railroad  in  the  various  streets  of  the  city  of  Buffalo  set  forth  in  Its  said  appli- 
cation, with  one  or  two  exceptions,  and  to  erect  and  maintain  the  necessary 
trolley  poles  for  the  operation  of  said  railroad  by  electricity,  subject  to  cer- 
tain terms  and  conditions  in  said  resolution  particularly  specifled."  The  com- 
plaint also  alleges  "that  subsequently,  at  a  special  meeting  of  the  board  of 
councilmen  of  the  city  of  Buffalo,  on  the  24th  day  of  December,  1895,  the  reso- 
lution last  above  mentioned,  pui-portlng  to  grant  permission  to  the  said  defend- 
ant the  Buffalo  Traction  Company  to  build  and  operate  its  railroad  in  the 
»-arious  streets  in  the  city  of  Buffalo,  and  set  forth  In  its  said  application,  and 
as  adopted  by  the  said  board  of  aldermen,  was  approved  and  adopted  by  said 
tioard  of  councilmen."  The  complaint  also  alleges  "that  the  common  council 
c.f  the  said  city  of  Buffalo,  through  Its  board  of  aldermen  and  board  of  council- 
men,  as  aforesaid,  voted  to  give  permission  and  consent  to  the  defendant  rail- 
way company  to  construct,  maintain,  and  operate  said  street  surface  railway 
In  the  said  streets  and  avenues  and  public  places  of  the  said  city,  wrongfully, 
willfully,  and  corruptly,  in  violation  of  their  official  duties  to  the  said  city  and 
Its  taxpayers,  and  In  waste  of  the  property,  funds,  effects,  and  estate  of  the 
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■aid  city,  solely  In  order  to  favor  the  said  defendant  railway  company; 
*  •  ,•  and  that  they  acted  with  undue  haste  and  Improvidence,  and  In  reck- 
less disregard  of  all  proper  safeguards  and  of  the  city's  Interests."  It  la  also 
averred  that  on  the  Gtb  of  January,  1896,  "the  said  mayor  of  the  dty  of  Buf- 
falo attempted  to  approve  the  said  resolution  or  pretended  consent  to  the  Buf- 
falo Traction  Company,  which  was  adopted  by  the  said  board  of  aldermen  on 
the  23d  day  of  December,  1896,  and  approved  and  adopted  by  the  said  board 
of  coundlmen  on  the  24tb  day  of  December,  1895,  as  aforesaid,  and  he  affixed 
his  signature  thereto  as  mayor  of  the  city  of  Buffalo."  It  is  averred  tliat. 
mt  the  time  the  mayor  affixed  his  approval  to  the  resolution,  he  "knew  that  the 
same  was  unfavorable  to  the  said  city  and  to  its  interests,  and  knew  that  if 
the  same  should  be  held  to  be  valid  and  legal  in  the  form  In  which  it  then 
was,  without  the  amendments  previously  recommended  by  himself  or  any 
<>tber  amendments,  would  result  In  the  waste  of  the  property,  funds,  effects, 
and  estate  of  the  said  city."  The  complaint  alleges  the  passage  by  the  leg- 
islature of  chapter  649  of  the  Laws  of  1896,  and  that  the  act  purports  "to 
confer  upon  the  said  Buffalo  Traction  Company  the  consent  of  the  legislature 
of  the  state  to  the  construction  of  the  said  rallroadf  and  to  substitute  the  said 
legislative  consent  for  the  consent  of  the  local  authorities  aforesaid,  and  purports 
and  pretends  to  validate  and  confirm  the  consent  of  the  local  authorities  to 
•aid  proposed  railroad  lines."  In  the  prayer  of  the  complaint  it  Is  asked  that 
the  resolution  purporting  t»  have  been  adopted  by  the  common  council  on  the 
23d  and  24th  days  of  December,  1895,  and  to  have  been  approved  by  the 
mayor  on  the  6th  day  of  January,  1896,  be  declared  Irregular,  Illegal,  unau- 
thorized, null,  and  void,  and  "for  Judgment  declaring  the  said  act  of  the  leg- 
islature to  be  unconstitutional,  null,  and  void,  and  prohibiting  and  enjoining 
the  defendant  the  Buffalo  Traction  Company  from  in  any  manner  exerclslns 
any  of  the  powers  or  privileges  purporting  to  have  been  conveyed  by  said  pre- 
tended resolution  or  consent,  or  by  said  act  of  the  legislature,  and  spedflcall; 
prohibiting  and  enjoining  the  said  defendant  company  from  entering  upon  anj 
of  the  streets,  avenues,  or  public  places  in  said  pretended  resolution  or  consent 
set  forth,  and  from  making  any  excavations  therein,  and  from  erecting  any 
poles  and  from  stringing  any  wires  therein,  and  from  doing  any  act  in  any  man- 
ner connected  with  or  under  said  pretended  grant  or  resolution  aforesaid;  and 
also  enjoining  the  defendant  Edgar  B.  Jewett,  as  mayor,  and  the  defendant  the 
«Ity  of  Buffalo,  from  doing  or  permitting  any  act  to  be  done  in  furtherance 
of  said  pretended  grant,  or  from  consenting  to  or  in  any  manner  aiding  the  said 
Buffalo  Traction  Company  in  doing  any  act  under  color  of  the  said  resolution 
or  consent,  or  said  law."  The  special  term  found  and  decided  "that  the  plain- 
tiff's complaint  states  a  cause  of  action,  and  the  defendant's  demurrer  should 
he  overruled."  The  Buffalo  Traction  Company  appeals  to  this  court  from  the 
Interlocutory  Judgment  entered  on  the  16th  of  March,  1897. 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Bissell  &  .Metcalf,  for  appellant. 
Ford  &  Ferguson,  for  respondent: 

HARDIN,  P.  J.  Plaintiff,  as  a  taxpayer,  seeks  to  maintain  the 
action,  and  by  means  thereof  to  prevent  waste  of  the  property  of  the 
city  of  Buffalo.  In  Adamson  t.  Railroad  Co.,  89  Hun,  261,  34  N.  Y. 
Supp.  1073,  it  was  held: 

"A  city  has  no  power  to  alienate  or  appropriate  the  city  streets,  and  has  no 
property  rights  therein,  and  the  provision  of  the  statute  authorizing  an  action 
to  prevent  a  waste  of  the  estate  and  other  property  of  a  municipality  refers 
to  property  owned  by  the  city,  and  within  its  power  of  disposition." 

In  that  case  it  was  held  that  the  legislation  which  authorizes  a 
taxpayer  to  maintain  an  action  to  prevent  waste  was  not  intended 
to  enable  a  taxpayer  to  maintain  an  action  "against  the  members  of 
a  common  council  in  a  city,  and  the  administrative  ofHeers  thereof, 
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for  the  purpose  of  restraining  ofQcials  acting  within  the  limits  and 
scope  of  their  powers  and  discretion";  and  reference  was  made  in 
the  opinion  to  Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  471,  where 
it  was  said: 

"We  have  quite  recently  declined  to  become  arbitrators  between  taxpayers 
and  their  municipal  officers  In  every  instance  of  disagreeing  opinions  or  con- 
flicting Judgments,  and  have  decided  that,  Jurisdiction  in  the  officials  existing, 
the  courts  can  interfere  in  actions  like  that  before  ns  only  where  some  fraud 
or  collusion  or  bad  faith  Is  alleged  and  proved." 

In  Potter  v.  Collis,  19  App.  Div.  392, 46  N.  Y,  Supp.  471,  it  was  held, 
viz.: 

"The  power  of  the  legislature,  unless  restricted  by  the  constitution,  la  abso- 
lute over  the  property  held  by  a  municipal  corporation  for  public  use,  and  it 
may  grant  to  a  railroad  company  the  use  of  its  streets." 

And  it  was  farther  held  that,  in  an  action  authorized  to  be  brought 
by  a  taxpayer  — 

"It  must  appear  that  the  act  complained  of,  or  which  the  taxpayer  seeks  to 
restrain.  Is  an  Illegal  official  act,  or  the  action  must  be  one  to  prevent  waste  or 
injury  to,  or  to  make  good,  property,  funds,  or  estate  of  the  municipal  corpora- 
tion." 

And  it  was  further  |ield  in  that  case,  viz.: 

'TThe  fact  that  an  applicant  to  a  city  commissioner  of  public  works  for  a  per- 
Doit  to  excavate  streets  and  avenues,  in  order  to  change  the  motive  power  of  a 
railroad,  also  needs  a  permit  from  the  board  of  electrical  control,  does  not  make 
illegal  the  act  of  ine  city  commissioner  of  public  works  in  granting  the  permit." 

In  that  case  the  taxpayer's  application  for  an  injunction  was  de- 
nied, and  the  right  of  a  taxpayer  to  maintain  the  action,  upon  the 
facts  of  that  case,  was  denied. 

In  Kellinger  v.  Railroad  Co.,  50  N.  T,  209,  Church,  C.  J.,  in  refer- 
ring to  the  decision  of  People  t.  Kerr,  27  N.  Y.  188,  says  that  it  was 
held  "that  legislative  authority  to  construct  a  railroad  on  the  surface 
of  the  streets,  without  a  change  of  grade,  was  a  legitimate  exercise 
•of  the  power  of  regulating  public  rights  for  public  uses,  and  that 
the  city  was  not  entitled  to  compensation,  because  it  had,  as  a  corpo- 
ration, no  property  which  was  appropriated."  We  are  of  the  opinion 
that  the  complaint  fails  to  state  facts  sufficient  to  warrant  a  tax- 
payer to  maintain  the  action  for  the  relief  sought  in  the  complaint  in 
this  action.  We  must  therefore  reverse  the  interlocutory  judgment, 
and  sustain  the  demurrer  to  the  complaint. 

Interlocutory  judgment  reversed,  with  costs,  and  the  demurrer 
sustained,  with  leave  to  the  plaintiff  to  amend  upon  payment  of  th<> 
costs  of  the  demurrer  and  of  this  appeal.  All  concur,  except  WARD. 
J.,  dissenting. 

The  complaint  alleges  that  the  plaintiff  Is  a  citizen  of  the  city  of  Buffalo,  N. 
T.,  and  a  resident  of  the  said  city;  that  he  owns  real  estate  in  said  city,  and 
tbat  his  assessment  for  taxes  upon  said  real  estate  amounts  to  more  than 
$1,000,  and  that  be  has  been  assessed  and  has  paid  taxes  upon  said  assessment 
within  one  year  previous  to  the  commencement  of  this  action;  that  the  de- 
fendant the  city  of  Buffalo  is  a  municipal  corporation,  duly  organized  and  exist- 
ing and  exercising  the  functions  of  such  municipal  corporation  under  and  pur- 
suant to  the  laws  of  .the  state  of  New  York,  and  that  it  is  a  city  of  the  first 
class;  that  the  legislative  power  of  the  city  of  Buffalo  Is  vested  In  a  common 
(vnncll,  which  consists  of  the  board  of  councllmen  and  the  board  of  aldermen; 
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that  the  defendant  Edgar  B.  Jewett  is  the  mayor  of  the  city  of  BuIEalo;  that 
the  defendant  the  Buffalo  Traction  Company  Is  a  domestic  street-surface  rail- 
road corporation  organized  and  existing  by  virtue  of  the  laws  of  the  state  of 
New  York;  that  U  was  Incorporated  on  the  28tb  of  October,  1895.  and  was 
organized  for  the  purpose  of  building  street-surface  railroads  exceeding  64 
miles  in  length  througii  various  streets  and  avenues  In  the  city;  that  such 
streets  and  avenues  embrace  nearly  all  the  streets  and  avenues  In  the  city  of 
Buffalo  not  already  occupied  by  street-railroad  tracks,  and  which  are  iu  the 
thiclily  settled  parts  of  the  city,  together  with  all  the  important  streets  of  thp 
city  not  alrparty  occupied  with  railroad  tracks;  that,  if  the  said  defendant  should 
be  allowed  to  build  in  said  streets,  it  would  result  in  incumbering  the  same  with 
railroad  tracks,  trolley  poles,  and  wires,  and  obstructing  and  hindering  the 
ordlnaiy  course  of  travel,  and  the  use  of  such  streets  for  the  public,  and  would 
be  a  nuisance;  that  the  traction  company — which  will  hereafter  be  called  the 
defendant— had  applied  to  the  board  of  railroad  commissioners  of  the  state 
of  New  York  for  Its  certificate  that  public  convenience  and  a  necessity  required 
the  construction  of  its  railroad  in  the  city  of  Buffalo;  that  the  railroad  commis- 
sioners had  refused  such  certiticate;  that  the  defendant  had  applied  to  the  com- 
mon council  of  the  city  of  Buffalo  for  Its  consent  to  lay  the  tracks  and  operate 
the  railroad  of  the  defendant  upon  the  streets  of  the  city;  that  such  consent  to 
the  defendant  to  construct,  maintain,  and  operate  said  street-surface  railway 
In  the  said  streets  and  avenues  and  public  places  of  the  said  city  was  voted  by 
the  said  common  council  "wrongfully,  willfully,  and  corruptly,  in  violation  of 
their  oflScial  duties  to  the  said  city  and  its  taxpayers,  and  in  waste  of  the  prop- 
erty, funds,  effects,  and  estate  of  the  said  city,  solely  in  order  to  favor  the  said 
defendant  railway  company,  the  persons  who  are  Incorporators  and  stockhold- 
ers thereof  and  interested  therein,  and  for  their  own  personal  l)ene£it;  and 
that  In  making  the  said  grant  they  colluded  with  such  persons,  with  Intent  to 
cheat  and  defraud  the  said  city  out  of  a  large  part  of  the  value  of  the  franchise 
to  said  city,  and  to  confer  the  benefits  thereof  upon  the  said  defendant  railway 
company  and  said  other  persons,  instead  of  upon  said  city  and  Its  taxpayers: 
and  that  they  acted  with  undue  haste  and  Improvidence,  and  in  reckless  disre- 
gard of  all  proper  safeguards  and  of  the  city's  Interest";  that  the  defendant 
procured  the  passage,  by  the  legislature  of  this  state,  of  chapter  (V49  of  the 
I^aws  of  180<5,  which  was  a  curative  act,  intended  to  relieve  the  defendant  from 
obtaining  the  consent  or  certiticate  of  the  railroad  commissioners,  and  for  other 
purposes;  that  said  act  was  not  properly  passed,  and  was  void;  that,  while 
It  assumed  to  be  a  general  act.  It  was,  in  fact,  Intended  to  be  and  was  a  local 
act,  which  had  never  received  the  sanction  of  the  mayor  of  Buffalo,  as  required 
by  the  constitution  of  this  state.  The  complaint  Is  very  voluminous,  contains 
many  allegations  of  fraud  and  misconduct  and  illegality  on  the  part  of  the  city 
authorities  of  Buffalo  and  of  the  defendant,  whereby  the  valuable  rights,  title, 
and  privileges  of  the  city  in  its  streets  were  illegally  and  corruptly  lost  and 
wasted,  to  the  loss,  injury,  and  damage  of  the  taxpayers  of  the  city  and  the 
plaintiff.  The  defendant  the  traction  cmnpany  iuterposed  a  demurrer  to  this 
complaint:  First,  that  there  was  a  defect  of  parties  defendant,  naming  them: 
second,  that  the  complaint  did  not  state  facts  sufilcient  to  constitute  a  cause  of 
action. 

WARD,  J.  (dissenting).  The  leai-ned  counsel  for  the  appellant  pre- 
sents but  the  single  point  upon  this  review,  viz.  that  the  complaint 
does  not  state  facts  sulficient  to  constitute  a  caase  of  action,  and 
it  is  defective  in  this  respect:  that  it  is  brought  under  section  192.'» 
of  the  Code  of  Civil  Procedure  to  obtain  a  judgment  preventing  waste 
of  or  injury  to  the  estate,  fund,  or  other  property  of  the  city  of  Buf- 
falo, and  that  the  only  waste  or  injury  is  the  alleged  wrongful,  willful, 
and  illegal  giving  of  the  consent  by  the  municipal  authorities  of  the 
city  of  Buffalo  to  the  defendant;  and  he  claims  that,  although  the 
title  to  the  streets  sought  to  be  appropriated  by  the  defendant's  rail- 
road is  in  the  city,  it  holds  such  title  simply  as  ti'ustee  for  the  people 
of  this  state,  and  the  appropriation  of  such  streets  by  the  defendant 
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i8  not  such  a  waste  or  injury  to  the  property  of  the  city  as  will  permit 
a  taxpayer  in  the  city  to  maintain  the  action  onder  the  section  of 
the  Code  cited,  and  he  relies  upon  Adamson  v.  Kailroad  Co.,  89  Hun, 
2«1,  34  N.  Y.  Supp.  1073;  Case  v.  CayuRa  Co.,  88  Hun,  5!),  34  N.  Y. 
Supp.  595;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263; 
Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  471;  and  Icindred  cases, 
which  hold,  in  effect,  that  where  the  municipality,  through  its  officers, 
acted  without  fraud  or  corruption  or  illegality  in  granting  the  consents 
or  privileges  sought,  such  action  was  in  the  nature  of  legislative  ac- 
tion, and  could  not  by  attacked  in  a  taxpavers'  action.  An  examina- 
tion of  the  complaint  discloses  that  the  plaintiflE  can  avail  himself  in 
this  action  not  only  of  the  provisions  of  section  1925,  but  also  of 
chapter  531  of  the  act  of  1881,  as  amended  by  chapter  073  of  the  Laws 
of  1887  and  chapter  301  of  the  Laws  of  1892.  This  statute  provides 
tliat  the  action  may  be  maintained  to  prevent  any  illegal  "official 
act  *  •  *  or  to  prevent  waste  or  injury  or  to  restore  and  make 
good  any  property,  funds  or  estate  of  such  •  ♦  •  municipal  cor- 
poration." Talcott  v.  City  of  Buffalo,  supra,  was  a  taxpayers'  action 
to  restrain  the  city  from  substituting  electric  street  lighting  for  that 
of  gas  in  a  street  of  that  city.  The  court  in  that  case  speaks  of  chapter 
531  of  the  Laws  of  1881,  as  amended,  as  supplementing  section  1925  of 
the  Code.  The  complaint  in  tliat  case  assailed  the  proceedings  as 
tmwise,  informal,  and  not  in  the  best  interests  of  the  people  of  the 
citv.  O'Brien,  J.,  speaking  for  the  court,  says,  at  page  286,  125 
N.  Y.,  and  page  264,  26  N.  E.: 

"The  terms  'waste  and  Injury,'  used  In  this  statute,  comprehended  only  lllesaJ, 
wrongful,  or  dishonest  ofllolal  acts,  and  were  not  iLtended  to  subject  the  olticial 
■action  of  the  board,  officers,  or  municipal  body,  acting  within  the  limits  of  their 
Jurisdiction  and  discretion,  but  which  some  taxpayer  might  conceive  to  be  un- 
wise, improvident,  or  based  on  errors  of  judgment,  to  the  supervision  of  the 
Judicial  tribunals." 

But  that  case  seems  distinctly  to  hold  that,  where  the  acts  complained 
of  are  without  the  power  of  the  defendant,  or  where  corruption,  fraud, 
or  bad  faith  amounting  to  fraud  is  charged,  the  action  may  be  main- 
tained. In  Adamson  v.  Bailroad  Co.,  supra,  the  question  did  not  arise 
upon  demurrer,  but  there  was  a  trial,  and  upon  the  facts  there  disclosed 
it  waa  held,  Judge  Brown  pronouncing  the  opinion  of  the  court,  that 
the  taxpayers'  action  could  not  be  maintained,  as  the  acts  complained 
of  were  legislative  acts  of  the  municipality,  within  its  discretion,  and 
which  could  not  be  supervised  by  the  courts.  And  in  Parfltt  v.  Fer- 
guson, 3  App.  Div.  176,  38  N.  Y.  Supp.  466,  which  was  a  taxpayers' 
action,  where  fraud  and  illegality  were  charged.  Judge  Brown,  pro- 
nouncing the  opinion  of  the  court,  sustains  the  view  that  a  taxpayer 
may  maintain  the  action  on  the  ground  of  illegal  official  acts,  although 
those  acts  may  not  cause  an  immediate  waste  of  the  funds  of  the 
municipality.  To  the  same  effect  is  Ziegler  v.  Chapin,  supra.  In 
Case  V.  Cayuga  Co.,  supra,  the  action  was  to  restrain  the  board  of 
supervisors  of  that  county  from  granting  the  consent  of  the  county 
to  the  building  of  a  street  railroad  in  a  street  which  passed  along  in 
front  of  the  county  buildings,  the  county  being  an  abutting  owner, 
but  having  no  interest  in  the  fee  of  the  street.     The  discussion  of 
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principles  by  the  oourt  there  governing  such  consents  does  not  aid  as 
in  the  determination  of  the  question  before  us.  The  appellant's  coun- 
sel contends  that  the  plaintiff  cannot  stand  upon  chapter  531  of  the 
Laws  of  1881,  as  amended,  because  the  complaint  does  not  disclose 
that  the  plaintiff  had  complied  with  the  provision  of  the  statute 
which  provides  that  upon  tlie  commencement  of  the  action  the  plain- 
tiff shall  furnish  a  bond  to  the  defendant  therein,  to  be  approved  by 
a  justice  of  the  supreme  court,  etc.,  in  such  penalty  as  the  justice  shall 
require  for  the  payment  of  the  costs  of  the  action.  We  do  not  think 
the  failure  to  furnish  such  a  bond  devests  the  court  of  jurisdiction  to 
proceed  with  the  action,  as  it  does  not  go  to  the  essence  of  the  con- 
troversy. It  is  simply  a  provision  protecting  the  defendant  from 
costs,  and  may  be  waived  by  the  defendant;  but,  if  required  by  it,  the 
court  will  stay  the  plaintiff's  proceedings  in  the  action  until  the  se- 
curity is  furnished  in  analogy  to  the  proceedings  requiring  security  for 
costs  by  nonresident  plaintiffs,  under  sections  3268,  3279,  C!ode  Civ. 
Proc. 

As  we  have  seen,  the  complaint  in  the  case  at  bar  distinctly  charges 
corrupt,  wrongful,  and  illegal  action  as  the  gravamen  of  the  cause  of 
action,  and,  tlmt  being  so,  the  action  is  maintainable,  because  the  cor- 
rupt, illegal,  and  fraudulent  action  of  municipalities,  where  injury  re- 
sults to  the  plaintiff,  is  always  a  subject  of  cognizance  and  determina- 
tion by  the  courts.  The  appropriation  of  the  streets  of  the  city  of 
Buffalo  not  already  occupied  by  street  railways  for  the  purposes  of 
the  appellant,  interfering,  as  it  necessarily  must,  to  a  considerable 
extent,  with  the  free  use  of  the  streets  by  the  public,  and  inconven- 
ience to  the  abutting  owners,  and  the  loss  to  the  city  of  a  valuable 
franchise,  should  be  legally  and  honestly  done,  and  the  rights  of  the 
public  carefully  guarded,  and  the  taxpayers  of  the  city  have  the  right 
to  know  whether  every  step  taken  to  secure  that  appropriation  was 
in  accordance  with  law.  The  allegations  in  this  voluminous  com- 
plaint must  be  regarded  as  true  in  the  disposition  of  the  questions 
raised  by  the  demurrer,  and  they  disclose  such  a  state  of  things  su^ 
rounding  the  obtaining  of  this  consent  as  connected  with  the  municipal 
authorities  and  with  the  defendant  that  it  demands  the  careful  scrutinT 
and  determination  of  a  court  and  a  jury. 

The  interlocutory  judgment  appealed  from  should  be  afSrmed.  with 
costs,  with  leave  to  the  defendants  to  answer  upon  the  payment  of  such 
costs  within  20  days. 

BAGLET  V.  CARTHAGE,  W.  &  8.  H.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department     February  6,  1898.» 

1.  ConpoHATroNS— Ekplotmbnt  op  Officer — Question  for  Jdrt. 

There  is  sufficient  evidence  for  the  jury  that  a  railroad  company  con- 
tracted to  pay  its  president  (who  received  no  salary)  for  services  In  reliev- 
ing it  from  threatened  foreclosure  proceedings,  and  In  obtaining  a  5300.000 
loan  (the  by-laws  of  the  company,  whose  line  was  leased,  simply  prescribing 
aa  the  duty  of  the  president  the  calling  of  meetings  of  the  board  of  directors, 
and  making  htm  ex  officio  a  member  of  the  executive,  auditing,  and  finance 
committee  of  the  board);  he  having  spent  a  large  portion  of  his  time  for 
several  years,  to  the  knowledge  of  the  company,  In  such  matter,  and  there 
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being  evidence  that  thongh  there  was  no  formal  resolution,  or  contract  in 
writing,  of  employment.  It  was  In  substance  said,  with  the  acquiescence 
of  the  directors,  at  meetings  of  the  board  of  directors,  before  or  about  the 
time  the  serrlcee  were  commenced,  and  during  the  progress  thereof,  that 
be  should  be  compensated  for  such  services. 

9.  Valdk  (IP  Services— Evidence. 

Testimony  of  a  member  of  a  banking  bouse  through  which  plaintiff  nego- 
tiated for  a  loan  of  $300,000  to  defendant,  as  to  the  time  spent  by  plaintiff 
and  the  value  of  the  services,  is  competent  in  an  action  for  compensation. 

Appeal  from  trial  term,  Jefferson  county. 

Action  by  George  A.  Bagley  against  the  Carthage,  Watertown  & 
Sacket  Harbor  Bailroad  Company,  From  a  judgment  for  plaintiff 
for  f5,535.06  entered  on  a  verdict,  and  from  an  order  on  the  minutes 
of  the  judge  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

The  action  is  brought  to  recover  for  services  rendered  by  the  plaintiff,  and 
moneys  disbursed  by  him,  for  the  defendant,  between  October  17,  18S7,  and 
April,  1894.  The  plalnttfT  was  president  of  the  defendant  during  that  period. 
The  services,  as  alleged  and  proved,  were  the  plalntifFs  services  In  important 
litigations  In  which  the  defendant  was  engraged  with  other  railroad  companies, 
in  relieving  the  defendant  from  threatened  foreclosure  proceedings,  and  in 
obtaining  a  loan  of  $300,000  to  relieve  the  defendant,  and  to  tal^e  the  place 
of  its  mortgage  bonds  that  were  being  foreclosed  In  those  proceedings,  and 
other  services;  and  the  plaintiff  claims,  and  the  Jury  found,  that  these  service* 
were  outside  of  his  duties  as  president  and  director  of  the  defendant.  There 
was  no  formal  resolution  or  action  in  writing  by  the  defendant's  board  of  dl- 
rectors,  employing  the  plaintiff  to  perform  those  services;  but  the  plaintlETs 
proof  tended  to  establish  that  at  several  meetings  of  the  board  of  directors  of 
the  defendant,  while  the  plaintiff  was  present,  the  subject  of  his  compens.itIon 
was  discussed,  and  it  was  said,  in  substance,  with  the  acquiescence  of  the 
directors,  that  the  plaintiff  should  be  compensated  for  such  services,  and  repaid 
sucb  disbursements  as  he  had  and  should  incur  In  the  prosecution  of  the  busi- 
ness. The  first  of  these  meetings  occurred  before  or  at  about  the  time  that 
the  services  were  commenced,  and  the  other  meetings  occurred  at  intervals 
durirg  the  progress  of  the  business.  There  was  no  controversy  over  the  ren- 
dition of  the  services,  or  their  value.  The  disputed  question  was  as  to  whether 
the  defendant,  through  its  board  of  directors,  had  agreed  to  compensate  the 
plaintiff  for  his  services;  the  defendant  also  claiming  that  what  was  done 
by  the  pinintiff  was  within  his  duties  as  president  of  the  defendant,  and,  aa- 
the  defendant  had  not  provided  any  salaiy  for  him  as  president,  he  could  not 
recover.  The  by-laws  of  the  defendant  simply  prescribed  the  duty  of  tbe 
president  to  call  meetings  of  the  board  of  directors,  or  require  the  secretary 
to  do  so,  and  provided  that  the  president  should  be  ex  officio  a  member  of 
tbe  executive,  the  auditing,  and  the  finance  committees  of  the  board;  each 
committee  to  consist  of  such  members  as  the  board  should  direct.  The  de- 
fendant was  organized  about  1870.  and  constructed  a  railroad  from  Carthage 
to  Watertown,  In  this  state,  in  1872.  and  continued  it  to  Saclcet  Harbor  in 
1S74.  About  the  time  the  defendant's  road  was  completed,  it  was  leased  in 
perpetuity  to  the  IJtlca  &  Blacli  Hiver  R.illruad  Company,  which  latter  as- 
signed and  transferred  Its  lines,  together  with  the  lease,  to  the  Rome,  Water- 
town  &  Ogdensburg  Railroad  Company  In  April,  188(1.  The  last-named  com- 
pany in  March,  1891,  transferred  its  line  and  the  said  leased  lines  to  the  New 
York  Central  &  Hudson  River  Railroad  Company.  The  defendant,  after  its 
lease,  maintained  its  org.inlzatlon  and  officers,  but  had  no  active  charge  of  the 
operation  of  its  road,  or  transacted  any  business,  except  to  look  after  its  inter- 
est under  the  leases.  The  plaintiff  had  been  admitted  to  the  bar,  and  had 
practiced  law,  to  some  extent,  in  his  earlier  years;  but  during  the  time  when 
his  claims  originated  he  was  engaged  in  manufacturing  business,  as  the  head 
of  a  manufacturing  corporation.  The  plaintiff  was  a  stockholder,  and  a  director  - 
in  tbe  company  of  the  defendant. 
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Argned  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

Mullen,  Purcell  &  Walker,  for  appellant. 
Rogers  &  Atwell,  for  respondent 

WARD,  J.  The  defendant  revives  upon  this  appeal  its  contention 
upon  the  trial  that  the  plaintiff  being  a  stockholder  and  a  director 
of  the  defendant,  and  there  being  no  agreement,  express  or  implied, 
to  compensate  him  for  services  rendered,  he  cannot  recover.  We 
think  the  trial  court  properly  submitted  the  question  to  the  jury  as 
to  whether  there  was  a  contract  between  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  should  be  compensated  for  the  services  for 
which  he  recovered  upon  the  trial.  What  evidence  was  given  upon 
this  subject  by  the  plaintiff  was  not  contradicted  by  the  defendant, 
but  the  defendant  claimed  that  it  was  not  sufficient  in  law  to  justify 
a  submission  to  the  jury,  and  an  exception  was  taken  to  the  court's 
so  doing.  The  fact  that  the  plaintiff  rendered  such  valuable  services 
to  the  defendant,  spending  a  large  portion  of  his  time  for  several 
years,  and  incurring  considerable  expense,  to  the  knowledge  of  the 
defendant,  in  matters  outside  of  his  duties  as  director  or  president 
of  the  company,  is  important  to  be  considered  in  determining  this 
quest  ion,  Ilad  those  services  been  rendered  to  a  private  individual, 
a  contract  would  have  been  implied  that  the  person  having  the  bene- 
fit of  these  services,  and  rendered  with  his  knowledge  and  approval, 
should  have  reasonable  compensation  for  such  services.  It  is  not 
necessary  to  determine  in  this  case  whether  this  rule  would  apply  to 
the  defendant  as  a  corporation,  because  there  was  sufiRcient  proof 
to  go  to  the  jury  upon  this  question  whether  the  conversations  and 
statements  in  the  board  of  directors  at  its  several  meetings  with  the 
acquiescence  of  the  members  of  the  board  did  not  constitute  a  con- 
tract on  the  part  of  the  defendant  to  pay  the  plaintiff  for  his  serv- 
ices. There  was  no  question  about  his  right  to  recover  for  his  dis- 
•  bursements,  which  were  conceded  upon  the  trial  to  have  been  f385.2S; 
and  in  view  of  all  the  evidence  as  to  the  duties  of  the  plaintiff  as 
president  and  director,  and  the  character  of  the  services  which  he 
rendered,  and  the  inferences  derived  therefrom,  we  think  it  was  a 
question  for  the  jury  to  determine  whether  the  services  claimed  by 
the  plaintiff  were  outside  of  his  duties  as  director  and  president,  and 
the  verdict  concludes  the  defendant  upon  that  question.  In  Jack 
son  v.  Railroad  Co.,  2  Thomp.  &  C.  65.3,  affirmed  in  58  N.  Y.,  at  page 
62.1,  upon  the  opinion  of  Boardman,  J.,  in  the  court  below,  it  was 
held  that  a  director  of  a  railroad  company,  who  had  acted  as  legal 
counsel  in  an  action  to  which  the  company  was  a  party,  was  entitled 
to  compensation  when  so  employed  by  the  company,  and  that  it  was 
not  indispensable  that  his  emploj-ment  should  be  by  formal  resolu- 
tion of  the  board  of  directors,  but  it  might  be  inferred  from  the  nature 
of  the  employment,  the  importance  of  the  subject-matter,  and  other 
acts  of  the  board  recognizing  an  indebtedness.  To  the  same  effect  is 
OuttersoD  v.  Paper  Co.  (Sup.)  20  N.  Y.  Bupp.  980.  In  that  case  the 
plaintiff  claimed  a  salary  as  treasurer  of  the  defendant  corporation, 
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ODd  he  proved  a  verbal  agreement  By  the  trustees  at  the  meeting  at 
which  he  waa  appointed  treasurer  that  he  should  have  a  salary;  but 
there  was  no  written  resolution  made  or  entered,  and  it  waa  held  that 
the  verbal  agreement  was  suflflcient;  and  Judge  Merwin  says  at 
page  983: 

"If  the  services  were  outside  of  his  ofilclal  duties,  and  he  was  actually  em- 
ployed by  the  corporaUou,  or  the  circumstances  were  such  as  to  authorize  the 
Inference  of  an  actual  employment  by  the  corporation,  the  fact  that  plaintiff 
was  an  o£Scer  would  not  prevent  his  recovery  of  compensation;"  citing  cases. 

The  principle  laid  down  in  these  cases  is  sustained  by  Ang,  &  A. 
CJorp.  §1  318,  284.     The  ^'"•*  section  quotes  Judge  Story  as  saying: 

"A  board  [board  of  directors]  may  accept  a  contract  or  approve  a  security 
by  vote,  or  by  a  tacit  and  Implied  assent.  The  vote  or  assent  may  be  more 
difficult  of  proof  by  parol  evidence  than  If  It  wei'e  reduced  to  writing,  but 
surely  this  Is  not  a  sufBcient  reason  for  declaring  that  the  vote  or  assent  Is 
Inoperative." 

The  cases  cited  by  the  learned  counsel  for  the  appellant  upon 
this  subject  only  go  to  the  extent  of  holding  that  an  officer  of  the 
company  is  not  entitled  to  a  salary,  in  performing  the  duties  of  his 
position,  unless  the  corporation,  by  proper  action,  fixes  that  salary; 
nor  is  he  entitled  to  recover  for  services  outside  of  his  duties  as  an 
officer,  except  upon  some  proof  of  a  contract  to  compensate  him. 
Among  the  cases  cited  bv  him  is  Farmers'  Loan  &  Trust  Co.  v.  Housa- 
tonic  B.  Co.,  152  N.  Y.  251, 46  N.  E.  504.  Judge  O'Brien  says  in  that 
case,  at  page  254, 152  N.  Y.,  and  page  505,  46  N.  E.: 

"The  plaintiff,  being  not  only  the  president,  but  a  director  as  well,  could  not 
recover  upon  a  quantum  meruit,  or  an  implied  contract  He  was  bound  to 
show  that  the  directors  had  assented  to  his  right  to  compensation,  or  had  au- 
thorized the  payment  In  some  form;"  citing  cases. 

Namerons  exceptions  were  taken  at  the  trial,  to  which  oar  atten- 
tion is  directed,  and  which  we  have  examined.  We  find  them  with- 
out merit,  and  do  not  deem  it  necessary  to  notice  but  one  or  two  of 
them.  The  court  permitted  the  witness  Fairchild,  a  member  of  a 
New  York  banking  house  through  which  the  plaintiff  had  negotiated 
for  the  ?300,000  loan  to  the  defendant,  to  testify  to  the  time  spent 
by  the  plaintiflE,  and  the  value  of  his  services,  in  negotiating  the  loan. 
There  was  no  doubt  as  to  the  competency  of  this  witness  to  testify 
upon  this  subject,  and  we  think  that  the  evidence  was  properly  re- 
ceived; and  such  evidence  was  expressly  sanctioned  in  Jackson  v. 
Bailroad  Co.,  supra.  We  have  already  commented  upon  the  excep- 
tion to  the  submission  to  the  jury  of  the  question  as  to  whether  the 
plaintiff  had  given  evidence  tending  to  prove  an  employment  ontside 
of  his  duties  as  an  officer  of  the  defendant. 

We  find  no  reversible  error  in  the  proceedings  below,  and  the  judg- 
ment and  order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 

49  N.T.a-4e 
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THOUSAND  ISLAND  PARK  ASS'N  v.  GRIDLBT. 

(Supreme  Oourt,  Appellate  DlvlBlon,  Fourth  Department    February  9,  188&.) 

Obdbbs  of  Codbt— Recitals— Cor rbctiok. 

Under  General  Rules  of  Practice  No.  8,  prorldlng  that,  where  an  order 
Is  entered,  all  papers  used  on  the  motion  shall  be  spMified  in  the  order,  and 
filed.  It  was  error  bo  refuse  to  amend  an  order,  except  on  condition,  so  as 
to  recite  an  Important  affidavit,  which  had  been  read,  bnt  inadvertenily 
omitted  from  the  record,  where  sufficient  excuse  was  shown  for  such  omis- 
sion. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  the  ThooBand  Island  Park  Association  against  Helen  M. 
Gridley.  From  an  order  denying  a  motion  to  correct  a  former  order 
in  the  case,  except  upon  concitions,  defendant  appeals.     Reversed. 

The  action  was  instituted  to  secure  the  removal  of  a  dock  which  the  defend- 
ant had  constructed  In  the  river  St.  Lawrence.  The  plaintiff  had  Judgment, 
and  the  defendant  appealed  therefrom  to  this  court,  where  the  Judgment  was 
affirmed.  The  defendant  then  appealed  to  the  court  of  appeals,  which  appeal 
la  still  pending.  In  June,  1807,  the  same  special  term  made  an  order  refusing 
to  punish  the  defendant  as  for  a  contempt  in  not  complying  with  the  Judgment 
which  required  her  to  remove  a  portion  of  the  docli,  upon  the  ground  that  the 
defendant  had  not  been  personally  served  with  a  copy  of  the  Judgment;  but 
the  order  contained  the  statement  that  the  defendant  had  not,  by  her  appeal 
to  the  court  of  appeals,  and  her  undertaking  given  on  such  appeal,  stayed  the 
execution  of  the  Judgment.  From  this  order  the  defendant  appealed  to  tlils 
court,  which  appeal  is  still  pending.  Upon  that  motion  an  affidavit  of  Willis 
T.  Gridley,  which  contained  important  facts,  and  which  established,  as  the  de- 
fendant claims,  that  undertakings  had  been  made  and  served  that  were  suf- 
ficient to  stay  the  execution  of  the  Judgment,  was  read,  but  by  Inadvertence 
It  was  not  recited  as  a  part  of  the  motion  papers  in  the  order,  and  this  affidavit 
Is  not  a  part  of  the  record  on  the  ■first  appeal.  The  court  granted  leave,  how- 
ever, to  renew  this  motion  after  10  days.  In  pursuance  of  such  leave,  the 
defendant  made  the  motion  which  resulted  in  the  order  herein  appealed  from. 
The  motion  was  granted  on  the  condition  that  the  defendant  admit  personal 
service  upon  her  of  a  certified  copy  of  the  Judgment  of  the  special  term,  or 
that  she  come  within  the  Jurisdiction  of  the  court,  and  give  plalntifC  an  oppor- 
tunity to  make  personal  service  of  a  certified  copy  of  the  said  Judgment  upon 
her;  otherwise  the  motion  was  denied.  The  plaintiff's  affidavits  upon  the  mo- 
tion contained  matter  from  which  it  was  claimed  that  the  defendant  was  avoid- 
ing the  service  of  a  copy  of  the  Judgment. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

B.  A.  Benedict,  for  appellant 
Edwin  Nottingham,  for  respondent 

WARD,  J.  The  purpose  of  the  motion  which  resulted  In  the  order 
appealed  from  was  to  correct  the  record  upon  an  appeal  from  a  former 
order,  so  as  to  insert  in  such  record  an  important  affidavit  that  had 
been  made  and  read  upon  the  motion  which  resulted  in  the  first  order. 
Rule  3  of  the  General  Rules  of  Practice  requires  that  when  an  order 
is  entered  that  all  the  papers  used  or  read  on  the  motion  on  either  aide 
shall  be  specified  in  the  order,  and  shall-be  filed  with  the  clerk  unless 
already  on  file,  or  otherwise  ordered  by  the  court  It  Is  not  denied 
but  that  an  important  affidavit  was  made  and  read  upon  the  motion  on 
behalf  of  the  defendant,  and  that  it  was  not  recited  in  the  order,  nor 
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filed,  nor  made  a  part  of  the  record.  The  defendant  was  entitled  to 
have  this  done,  and  the  court  at  special  term  was  in  error  in  imposing 
a  condition  npon  this  manifest  right  of  the  defendant  The  afSdavit 
Tras  inadvert^itly  omitted  from  the  record,  and  the  papers  upon  this 
appeal  disclose  a  sufficient  exease  for  such  omission. 

The  order  appealed  from  should  he  reversed,  with  f  10  costs,  and  the 
motion  to  correct  the  record  granted,  with  flO  costs.     All  concur. 


(25  App.  DIv.  339.) 

PEOPLB  ex  reL  SPIBB  ▼.  GENERAL  COMMITTBB  OF  BBPUBLICAN 
PARTSr  OF  ERIE  COUNTY. 

(Supreme  Oonrt,  Appellate  DItIsIod,  Fourth  Department.    February  6,  1898.) 

1.  Appb.^l — Dismissal — Questions  of  Public  Interest. 

Where  the  question  Involved  In  a  case  is  of  public  Interest  affecting  all 
the  electors  In  the  state,  the  appeal  will  not  be  dismissed,  though  the  ques- 
tion Is  no  longer  a  practical  one. 

2.  Enroi.lxent  of  Party  Votbrb— Right  to  Ikspect  and  Copt. 

Where  an  enrollment  of  the  registered  Republican  voters  In  a  city,  made 
for  the  benefit  of  the  party,  Is  open  to  Inspection  by  any  member  of  that 
party,  the  right  to  Inspect  Includes  the  right  to  make  a  copy  of  the  list  of 
names  found  there,  provided  such  member,  in  copying,  does  not  take  up  un- 
necessary time,  or  Interfere  with  the  right  of  imv^tlon  by  any  other  mem- 
ber. 

Adams  and  Ward,  JJ.,  dissenting. 

Appeal  from  special  term,  Erie  county. 

Application  for  mandamus  by  the  people,  on  the  relation  of  Leon- 
ard 8.  Spire,  against  the  general  committee  of  the  Republican  party, 
known  as  the  Republican  Organization  of  Erie  County.  Prom  an 
order  denying  the  writ,  relator  appeals.    Reversed. 

The  defendant  is  the  political  organization  in  the  county  of  Erie  of  one  of  the 
two  principal  parties  of  this  state,  and  as  such  It  has  duly  adopted  certain 
mles  and  by-laws  for  Its  government,  and  presumably  for  the  furtherance  of 
the  principles  of  the  political  party  which  It  represents.  During  the  summer 
of  1897  the  defendant.  In  pursuance  of  such  rules,  had  caused  to  be  made  en- 
rollment books  containing  the  names  of  all  the  members  of  the  party  who  had 
been  registered  and  who  were  entitled  to  vote  at  the  primaries  to  be  soon  there- 
after held  In  the  city  of  Buffalo.  These  books  contained  the  names  of  about 
SI.OOO  electors,  and,  when  completed,  they  were  placed  in  the  custody  of  the 
defendant's  officers  at  the  local  headquarters  of  the  party.  One  of  the  defend- 
ant's rules  provided  that  "these  books  shall  at  all  times  be  open  to  the  Inspec- 
tion of  any  Republican."  On  or  about  the  11th  day  of  September.  1897,  the 
relator,  who  was  a  Republican  elector.  In  company  with  two  other  Republican 
electors,  called  at  the  defendant's  headquarters,  and  asked  for  permission  to 
Inspect  the  enrollment  books,  and  especially  those  relating  to  the  Fifth  and 
Sixth  dlstrictB  of  the  Twenty-Fourth  ward.  In  compliance  with  such  request, 
the  books  were  handed  to  the  relator  and  his  associates  by  the  defendant's 
■ecretary,  and  an  opportunity  was  afforded  them  to  inspect  the  same.  Availing 
themselves  of  this  opportunity,  the  relator  and  his  associates  undertook  to 
make  a  transcript  of  the  names  appearing  upon  the  books  which  they  were  in- 
specting, and,  after  having  the  same  In  their  possession  for  this  purpose  for 
the  period  of  an  hour  and  a  half,  the  defendant's  secretary  demanded  the  books, 
and  refused  to  allow  any  further  Inspection  thereof  for  the  purpose  of  making 
such  tranacrlpt  The  relator  thereupon  applied  for  a  peremptory  writ  of  man- 
damns,  and  from  the  order  denying  such  application  this  appeal  Is  brought. 
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Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GBEEN, 
and  WARD,  JJ. 

Simon  Fleischmann,  for  appellant. 
Tracy  0.  Becker,  for  respondent. 

HARDIN,  P.  J.  This  court  held  in  Be  Cuddebact,  3  App.  Dit. 
103,  39  N.  Y.  Rupp.  388,  viz.: 

"An  appeal  will  not  always  be  dismissed  because  the  question  Is  no  longer  a 
practical  one.  Notwithstanding  the  fact  that  an  election  has  been  held,  and 
a  decision  of  the  question  Involved  cannot  affect  the  result  of  that  election,  yet. 
where  the  i>olnt  at  issue  Is  one  of  public  interest,  affecting  the  rights  of  all  the 
electors  of  the  state,  the  courts  will  determine  it" 

Following  the  doctrine  there  laid  down,  it  seems  that  we  ought 
not.  in  this  case,  to  dismiss  the  appeal,  becanse  the  question  here 
involved  is  as  much  a  matter  of  public  interest  as  the  question  in- 
volved in  the  case  from  which  the  quotation  has  been  made.  The 
enrollment  was  made  for  the  benefit  of  the  Republican  party.  The 
relator  was  a  member  of  that  party,  and  sought  the  informatton 
which  the  enrollment  would  afford  him.  While  he  was  consultin): 
the  books,  and  gathering  from  them  the  information  which  he.  as 
a  member  of  the  Republican  party,  was  entitled  to,  he  was  inter- 
rupted, and  prevented  from  the  completion  of  his  efforts.  He.  in 
effect,  was  denied  the  full  privileges  of  "an  inspection."  Cotheal 
V.  Brouwer,  5  N.  Y.  562.  The  denial  was  not  put  upon  the  grour.d 
that  he  was  taking  unnecessary  time,  or  interfering  with  the  right> 
of  any  other  member  of  the  party  to  examine  the  books,  but  upon 
the  assertion  that  he  had  no  right,  while  inspecting  to  make  a  copy 
of  the  list  of  names  he  found  on  the  enrollment.  Such  denial  seem** 
to  have  interfered  with  the  rights  and  privileges  of  a  member  of 
the  party  in  whose  interest  the  enrollment  was  made.  Mutter  v. 
Railway  Co.,  59  Law  T.  (N.  S.)  117,  38  Ch.  Dlv.  92.  In  that  cast- 
Lord  Justice  Lindley,  in  delivering  judgment,  said  that  an  exami- 
nation of  the  authorities  had  led  him  to  the  conclusion  that,  speak 
ing  generally,  a  right  to  take  copies  is  always  treated  as  incidental 
to  a  right  to  inspect.  "When  the  right  to  inspect  and  take  a  copy 
is  not  expressly  conferred,  the  extent  of  such  right  depends  on  the 
interest  which  the  applicant  has  in  what  he  wants  to  copy,  and  on 
what  is  reasonably  necessary  for  the  protection  of  such  interest." 
See,  also,  Nelson  v.  Agency  Co.,  75  Law  T.  (N.  S.)  482,  cited  in  31 
Am.  Law  Rev.  916,  917.  The  special  term  might,  therefore,  have 
properly  awarded  a  mandamus  requiring  the  defendant  to  allow 
the  relator  a  further  examination  and  inspection  of  the  enrollment. 
These  views  would  seem  to  lead  to  the  conclusion  that  the  special 
term  improperly  denied  the  writ,  and  that  its  order  should  be  re 
versed. 

Order  reversed,  with  costs. 

FOLLETT  and  GREEN,  JJ.,  concur. 

ADAMS,  J.  (dissenting).  The  sole  reason  given  by  the  relator  for 
desiring  to  inspect  and  transcribe  the  defendant's  enrollment  books 
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is  that  the  party  primaries  were  called  for  the  28th  day  of  Septem- 
ber, and  he  wished  an  opportunity  to  determine  whether  all  the 
electors  were  enrolled  who  were  entitled  to  vote  at  such  primaries, 
and  also  whether  there  had  been  any  fraudulent  enrollment  of  names 
upon  the  books.  The  time  for  holding  these  primaries  having  long 
since  parsed,  it  is  manifest  that  no  practical  result  can  follow  a 
determination  of  the  question  which  the  relator  desires  to  have  re- 
viewed, and  for  that  reason  the  appeal  ought,  perhaps,  to  be  dis- 
missed. People  V.  Gra>ce  (Sup.)  1  N.  Y.  Supp.  661;  In  re  Woodworth, 
64  Hun,  522,  19  N.  Y.  Supp.  525;  Reynolds  v.  Everett,  67  Hun,  294, 
22  N.  Y.  Supp.  306;  In  re  Madden,  148  N.  Y.  136,  42  N.  E.  534. 
Bat,  Inasmuch  as  the  question  is  thought  by  a  majority  of  my 
brethren  to  possess  some  public  interest,  and  therefore  to  call  for 
a  determination  within  the  rule  adopted  by  this  court  in  Be  Cudde- 
back,  3  App.  Div.  103,  39  N.  Y.  Supp.  388.  I  will  state  briefly  my 
reasons  for  dissenting  from  the  prevailing  opinion. 

The  relator's  application  for  a  peremptory  mandamus  was  founded 
upon  his  own  affidavit,  in  which  he  stated  that,  after  he  and  his 
associates  had  been  engaged  in  the  inspection  of  the  defendant's 
enrollment  books,  and  in  transcribing  the  names  therefrom,  for  the 
space  of  an  hour  and  a  half,  the  defendant's  secretary  stated  to  them 
that  he  would  not  permit  any  further  inspection  for  any  purpose. 
This  was  met  by  a  counter  affidavit,  made  by  G«orge  D.  Emerson, 
the  defendant's  secretary,  in  which  he  denied  that  he  refused  to 
allow  the  relator  a  farther  inspection  of  the  books,  and  averred 
that  he  only  refused  to  permit  him  to  transcribe  or  copy  the  con- 
tents thereof.  By  persisting  in  his  application  for  a  peremptory 
writ  after  having  been  advised  of  the  defendant's  contention,  the 
relator  admitted  the  truth  of  every  statement  contained  in  the  op- 
posing afHdavit  (People  v.  New  York  Law  School,  68  Hun,  118,  22 
N.  Y.  Supp.  663),  and  consequently  we  are  confined  to  such  state- 
ments in  our  examination  of  the  question  ander  consideration.  This 
being  the  case,  the  most  that  can  be  claimed  in  support  of  the  re- 
lator's contention  is  that  he  was  not  permitted  to  retain  the  custody 
of  the  defendant's  enrollment  books  for  the  purpose  of  transcribing 
the  same;  and  it  is  to  be  observed  that  this  claim  is  not  accom- 
panied by  any  charge  of  bad  faith.  These  books,  which  were  de- 
signed ostensibly  to  furnish  satisfactory  proof  of  the  qualification 
of  electors  who  might  desire  to  vote  at  the  party  primaries  which 
were  about  to  be  held,  were  doubtless,  in  a  certain  sense,  the  prop- 
erty of  the  party;  that  is,  every  person  calling  himself  a  Republi- 
can had  an  undoubted  right,  under  the  rules  of  the  organization  to 
a  reasonable  inspection  of  them  at  all  times;  but,  nevertheless,  the 
books  were  placed  in  the  custody  of  the  officers  of  the  organization, 
and  those  officers,  as  such  custodians,  were  thereby  invested  with 
some  discretionary  power  as  regards  the  use  to  which  the  books 
should  be  put,  as  well  as  with  some  responsibility  for  their  safe- 
keeping. Had  the  relator  been  denied  a  reasonable  opportunity  to 
inspect  the  books,  that  would  unquestionably  have  been  such  a  vio- 
lation of  one  of  the  defendant's  rules  as  would  have  justified  inter- 
ference by  the  courts;  or  were  there  any  evidence  that  the  def end- 
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ant  had  acted  in  bad  faith,  or  from  any  improper  motive  in  refusing 
to  allow  the  relator  to  transcribe  the  contents  of  the  books,  the 
remedy  invoked  in  this  proceeding  might  be  applicable;  but  it 
seems  that  there  were  155  of  these  books,  and  that  it  took  three  per- 
sons an  hour  and  a  half  to  transcribe  the  names  from  one  or  two  of 
them.  It  is  quite  apparent,  therefore,  that  if  the  relator  had  been 
permitted  to  insist  upon  retaining  their  custody  until  all  the  names 
had  been  copied,  he  would  possibly  have  prevented  other  parties 
equally  interested  from  any  inspection  of  them  whatever.  In  these 
circumstances  I  do  not  see  how  it  can  be  said,  even  upon  the  as- 
sumption that  thcTight  of  inspection,  generally  speaking,  involves 
the  right  to  make  copies,  that  the  defendant's  refusal  was  an  im- 
proper exercise  of  the  discretionary  power  with  which  its  oflBcers 
were  invested,  or  that,  unaccompanied  by  any  charge  of  bad  faith, 
it  affords  suflBcient  ground  for  granting  the  relief  asked  for.  People 
V.  Commissioners  of  Land  Office,  149  N,  Y.  26,  43  N.  E.  4ia 

The  order  appealed  from  should  therefore,  in  my  opinion,  be  af- 
firmed. 

WARD,  J.  (dissenting).  The  general  committee  of  the  Repub- 
lican party  of  Erie  county,  called  the  "Republican  Organization," 
is  a  voluntary  organization,  created  for  party  purposes,  without 
judicial  functions  or  powers,  and  not  created  by  any  statute,  and 
there  is  no  express  authority  given  by  the  statute  for  the  courts  to 
interfere  with  its  proceedings  or  determination&  The  learned  coun- 
sel for  the  appellant  cites  sections  52  and  53  of  the  Election  Code 
(chapter  909,  Laws  1896),  providing  that  political  primaries  shall  be 
presided  over  and  selected  in  the  manner  prescribed  by  the  rules  of 
the  political  party  holding  such  primary,  and  that  no  person  shall 
be  qualified  to  vote  at  such  primary  unless  he  shall  possess  such 
other  qualifications  as  shall  be  authorized  by  the  regulations  and 
usages  of  the  political  party  holding  the  same.  Making  a  list  or 
enrollment  of  the  members  of  a  political  party  for  the  purpose  of 
preparing  for  its  primaries,  and  the  mode  of  doing  so,  is  neither  pre- 
scribed nor  condemned  by  statute,  and  I  entertain  great  doubt 
whether  the  courts  can  supervise  the  action  of  these  voluntary 
political  committees  in  regard  to  the  enrollment  of  its  voters;  but 
this  point  is  not  raised  in  the  briefs  presented  upon  this  appeal,  and 
I  will  consider  the  question  aa  though  the  courts  had  the  power 
claimed  in  the  premises. 

The  respondent  had  adopted  certain  rules  for  the  enrollment  of 
the  Republican  voters  of  the  county  of  Erie.  The  rules  are  broad 
and  liberal,  and  full  opportunity  is  given  for  the  enrollment  of  every 
voter  in  the  party.  On  or  before  the  1st  day  of  June  in  each  year 
an  enroll  man  is  selected  by  the  committee  in  each  district  for 
making  an  enrollment  of  the  Republican  voters  therein.  The 
names  of  these  enroll  men  are  published  in  the  Republican  daily  pa- 
pers in  the  city  of  Buffalo,  with  a  notice  of  the  street  and  number 
at  which  an  enrollment  will  be  made  of  the  Republican  voters  of 
the  district,  and  the  rules  are  published  for  the  enrollment  for  pri- 
mary meetings,  and  require  that  "each  enroll  man  in  each  district 
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shall  forthwith  make  an  enrollment  of  the  Bepubllcan  voters  of  the 
district  in  duplicate  upon  two  different  books  by  placing  thereon  the 
names  and  street  address  of  all  Republican  voters  residing  in  the 
district,  so  far  as  the  same  are  known  to  him,  or  upon  information 
received  from  any  known  Republican,  either  in  person  or  by  written 
communication."  The  enroll  man  shall,  on  June  15th,  deliver  one 
of  the  books  to  the  secretary  of  the  committee,  and  the  other  book 
to  remain  in  the  hands  of  the  enroll  man  until  the  Ist  day  of  July 
following.  "During  the  interim  from  June  15th  to  July  1st  names 
of  Republican  voters  not  enrolled  may  be  added  to  the  list  upon 
either  enrollment  book  on  the  personal  application  only  of  the  voter 
entitled  to  be  so  enrolled,  to  the  secretary  at  the  headquarters  of 
the  general  committee  or  to  the  enroll  man  in  charge  of  the  enroll- 
ment book  of  the  district,  or  at  the  place  designated  in  the  public 
notice  given  by  the  secretary."  On  the  1st  of  July  the  enroll  man 
delivers  his  book  to  the  secretary,  and  the  secretary  shall  then  pro- 
ceed to  have  placed  upon  each  of  the  books  all  the  names  which  ap- 
pear upon  the  other,  so  that  the  two  books  will  correspond.  They 
are  signed  by  the  secretary,  and  "the  books  shall  then  remain  in  his 
[the  secretary's]  custody  until  the  day  previous  to  holding  the  pri- 
maries, when  they  shall  be  delivered  to  the  several  enroll  men  in 
whose  hands  they  were  originally  placed,  and  they  shall  have  them 
at  the  places  of  holding  the  primaries,  for  the  use  of  the  ofBcers  of 
snch  primary.  The  day  following  each  primary  meeting,  each  en- 
roll man  shall  deliver  back  to  said  secretary  both  of  said  enroll- 
ment books.  These  books  shall  at  all  times  be  open  to  the  inspec- 
tion of  any  Republican."  After  the  Ist  day  of  July,  and  until  and 
including  the  sixth  day  preceding  the  primary  meeting,  any  Re- 
publican not  enrolled  can  be  enrolled  upon  taking  certain  proceed- 
ings before  the  committee.  The  caucuses  are  usually  held  in  Sep- 
tember or  October,  so  that  ample  time  is  afforded  previous  to  the 
primaries,  under  the  rules  of  the  committee,  to  enroll  every  Re- 
publican voter  in  the  county  of  Erie.  The  record  does  not  disclose 
any  complaint  against  the  committee  of  unfairness,  fraud,  or  any 
partiality  for  candidates,  cliques,  or  factions  in  the  Republican  par- 
ty. We  must  assume  for  this  purpose  that  the  committee  fully  and 
fairly  represented  the  whole  party  in  its  work  of  enrollment  and 
preparation  for  the  primaries.  The  relator,  on  the  11th  of  Septem- 
ber, 1897,  together  with  two  other  Republicans,  called  at  the  head- 
quarters of  the  committee,  and  asked  the  secretary  for  the  enroll- 
ment books  of  the  Fifth  and  Sixth  districts  of  the  Twenty-Fourth 
ward,  for  inspection.  The  secretary  handed  the  books  to  these  gen- 
tlemen, and  they  not  only  inspected  the  books,  but  transcribed  names 
therefrom  for  about  an  hour  and  a  half,  when  the  secretary,  con- 
clnding  that  they  had  had  time  enough  to  make  such  inspection, 
resam^  the  possession  of  the  books.  The  primaries  were  to  be 
September  28,  1897,  and  the  relator  and  his  friends  had  two  weeks, 
ander  the  rules,  to  inspect  the  lists  at  proper  times  consistent  with 
the  rights  of  other  voters,  and  place  any  missing  names  upon  the 
list  As  shovm  in  the  opinion  of  Judge  ADAMS,  the  opposing  afD- 
davit  of  Mr.  Emerson,  the  secretary,  must  be  taken  as  true  in  this 
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proceeding.     That  afladavit,  verified  the  15th  of  September,  1897, 
states: 

"The  primary  meetings  of  the  Republican  party  will  be  called  and  held  within 
the  county  of  Erie  not  later  than  October  8th  next  for  the  purpose  of  nomi- 
nating candidates  to  be  voted  for  at  the  next  ensuing  election,  and  the  said 
enrollment  books  are  very  much  In  use  by  the  said  committee  and  the  Re- 
publican voters,  and  frequent  references  have  to  be  made  to  them,  and  they  are 
almost  constantly  in  use  at  this  time,  and  there  are  one  hundred  and  fifty-Sre 
of  said  enrollment  books,  and  in  the  neighborhood  of  thirty-four  thousand  names 
thereon,  and  that  to  permit  the  said  relator  and  others  at  this  time  to  have 
tbe  custody  thereof  for  the  purpose  of  transcribing  the  same  would  lead  to  great 
confusion  and  embarrassment,  and  would  greatly  delay  and  hinder  the  work  of 
the  said  committee  and  of  this  deponent  in  the  proper  discharge  of  the  duties 
devolving  upon  them  under  the  rules  of  the  said  Republican  party." 

The  affidavit  farther  attacks  the  good  faith  of  the  relator  and 
his  friends,  and,  in  effect,  denies  that  they  wanted  such  inspection 
for  the  purpose  of  determining  whether  ail  the  Hepablican  electors 
entitled  to  be  were  enrolled,  and  whether  there  was  any  fraudulent  en- 
rollment of  names  upon  the  books,  but  that  they  desired  to  procure 
such  names  in  the  interest  of  candidates  for  office.  It  is  apparent 
that  if  these  three  gentlemen  could  use  the  enrollment  books  in- 
definitely, or  such  a  length  of  time  as  they  might  desire  to  tran- 
scribe the  names,  the  same  privilege  would  belong  to  each  and  every 
of  the  34,000  Republican  voters  in  Erie  county,  and,  if  this  privilege 
was  accorded  to  all  who  might  apply,  the  committee  would  be 
unable  to  discharge  its  duty  properly;  and  it  must  follow  that  a 
discretion  rests  in  the  committee  having  charge  of  these  books  as  to 
the  extent  to  w^hich  they  are  to  be  used  by  any  one  or  more  of  the 
individual  voters. 

The  appellant's  counsel  lays  much  stress  upon  the  fact  that  the 
secretary  refused  to  permit  the  transcribing  of  the  names  from  the 
book  after  the  hour  and  a  half's  inspection,  and  the  claim  is  that 
inspection  means  the  right  to  copy  the  names  from  the  book;  and 
cites  Cotheal  v.  Brouwer,  5  N.  Y.  5G2,  as  sustaining  this  contention. 
I  do  not  understand  that  the  word  "inspection"  covers  the  right  to 
copy  from  or  take  away  any  portion  of  the  thing  inspected.  "In- 
spection" is  derived  from  a  Latin  word,  "inspicere," — ^to  look  into. 
1  Bouv.  Diet.  725.  Webster  defines  "inspect"  to  mean  "to  look  on; 
to  view  or  oversee  for  the  purpose  of  examination;  to  look  into; 
to  view  and  examine  for  the  purpose  of  ascertaining  the  quality  or 
condition  of  a  thing;  to  view  and  examine  for  the  purpose  of  dis- 
covering and  correcting  errors,  as  to  inspect  the  press  or  proof 
sheets  of  a  book."  The  same  definitions  are  given  in  the  Imperial 
Dictionary.  The  Code  of  Civil  Procedure  and  our  rules  of  practice 
recognize  the  distinction  between  inspection  and  taking  or  a  copy. 

i^ection  803  of  the  Code  provides  for  an  inspection  and  copy  or 
permission  to  take  a  copy.  Kule  14  of  the  general  rules  of  practice 
provides  that  application  may  be  made  in  the  manner  provided  by 
law  to  compel  the  production  and  discovery  or  inspection  with  copv 
of  books,  etc.  The  case  of  Cotheal  v.  Brouwer,  supra,  does  not  sus- 
tain the  appellant's  contention.  In  that  case  the  plaintiff  was  a 
stockholder  in  a  private  corporation.    The  statute  provided  that  the 
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books  of  the  corporation  should  be  open  to  examination  to  every 
stockholder  for  30  days.  The  oflBcer  in  charge  of  the  books  refused 
to  permit  the  plaintiff  to  take  a  copy  or  memorandum  of  the  names 
of  the  stockholders.  It  was  held  that  this  stockholder  was  entitled 
to  make  this  memorandum.  The  trial  judge  charged  that  the  stock- 
holder had  a  right,  not  only  to  inspect  the  books,  but  to  take  copies 
of  the  names.  The  distinction  between  the  simple  right  of  inspec- 
tion and  the  right  to  take  copies  and  memorandums  was  observed 
through  the  case,  but,  this  being  a  business  corporation,  in  which 
the  stockholder  had  a  pecuniary  interest  in  knowing  who  the  other 
stockholders  were,  it  was  held  that  under  the  word  "examination" 
the  plaintiff  had  the  right  contended  for.  The  Republican  commit- 
tee of  Erie  county  is  not  a  corporation,  nor  in  any  sense  directed  by 
statute  what  privileges  it  shall  accord  to  the  voters  as  to  the  ex- 
amination of  its  books.  It  has  made  simply  a  regulation  that  the 
voters  may  inspect  the  books,  but  has  not  made  a  regulation  that 
any  voter,  or  any  number  of  voters,  can  deprive  the  committee  of 
the  use  of  their  books  for  such  a  length  of  time  as  the  voters  may 
choose  for  the  purpose  of  copying  the  contents  of  the  books. 

I  think  the  court  at  special  term,  in  its  discretion,  upon  the  record 
here  presented,  made  a  proper  disposition  of  the  motion  before  it, 
and  the  order  appealed  from  should  be  affirmed,  with  |10  costs  and 
disbursements. 


(22  Misc.  Rep.  672.) 

RUGE  v.  G.\LLAGHBR  et  al. 
(Supreme  Ctourt,  Special  Term,  New  York  County.    February  19,  1898.) 

1.  MDNicnr\j,  Mechanic's  Lien — DiHcnAHOB. 

Laws  1805,  c.  605,  relating;  to  the  discharge  of  mnnlclpal  mechanics'  liens. 
Is  Dot  affected  by  tbe  charter  of  the  city  of  New  York  with  regard  to  this 
subject 
a.  Same— Rkpeal  of  Statute. 

Laws  1895.  c.  605,  relatlnff  to  the  discharge  of  municipal  mechanics'  Hens, 
was  not  repealed  by  Implication,  because  not  fully  embodied  In  the  general 
lien  law  of  18»7,  c  418.  §  20. 

Action  by  Jnlins  Ruge  against  Patrick  Gallagher  and  others.  On 
November  17,  1897,  the  plaintiff  filed  in  the  office  of  the  comptroller 
a  notice  of  lien  against  moneys  due  and  to  grow  due  to  the  defend- 
ant Gallagher,  for  work  on  the  male  and  female  alms  houses  on  Black- 
well's  Island.  On  February  10,  1898,  the  defendant  Gallagher,  pur- 
suant to  chapter  605  of  the  Laws  of  1895,  filed  an  undertaking  to 
discharge  this  lien.    Lien  discharged. 

Robert  J.  Mahon,  for  plaintiff. 
Charles  U.  Broas,  for  defendants. 

BISCHOPF,  J.  I  think  that  this  lien  may  properly  be  discharged 
by  undertaking,  although  claimed  against  a  fund  held  by  the  munic- 
ipality. The  act  relating  to  the  discharge  of  municipal  mechanics' 
liens  (chapter  605,  Laws  1895)  authorizes  this  practice,  and,  taken 
as  a  part  of  the  consolidation  act  (chapter  410,  Laws  1882),  which 
it  amends,  Boch  act  is  not,  apparently,  affected  by  the  charter  of  the 
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city  of  New  York  with  regard  to  this  aabject.  Nor  can  the  law  re- 
ferred to  be  taken  as  repealed  by  implication,  because  not  fully 
embodied  in  the  general  lien  law  of  1897.  Laws  1897,  c.  418,  §  20. 
That  statute  contains  a  schedule  of  the  laws  thereby  repealed,  of 
which  the  former  act  is  not  one,  and  we  have,  therefore,  an  ex- 
pression of  the  legislative  intent  not  to  repeal  such  act  People  v. 
Koenig,  9  App.  Div.  438,  41  N.  Y.  Supp.  283.  Repeals  by  impli- 
cation are  not  favored,  and,  failing  an  apparent  intent  of  repeal  by 
the  later  act,  the  earlier  must  be  deemed  in  force,  unless  manifestly 
inconsistent  with  or  repugnant  to  the  later.  Id.  Here  the  two  acts 
are  not  necessarily  inconsistent,  since  the  lien  law  of  1897,  §  20, 
while  setting  forth  the  methods  whereby  a  municipal  lien  may  be 
discharged,  does  not  express  these  methods  to  be  exclusive  of  others 
which  might  exist  by  law,  and  the  statute  of  1898  may  be  read 
with  such  law,  as  providing  an  additional  method  of  discharge. 


SPINK  v.  CO-OPEEATIVE  FIRE  INS.  CO.  OF  WYOMING  AND  GENE- 
SEE COUNTIES. 

(Supreme  Court,  Appellate  Division,  Fourth  Depat-tment     February  6,  189S.) 

i.    InSDRAKCE — CO-OPERATIVH  ASSOCIATIOS— ADJUSTMENT  OP  LO88 — COKCT-CSITX- 

KBBs  OF  Award. 

Where  the  holder  of  a  policy  in  a  co-operative  fire  Insurance  association, 
under  Its  requirements,  submitted  the  determination  of  the  amount  of  his 
loss  to  Its  adjusters,  and  thereafter  to  the  executive  committee,  on  appeal. 
he  was  bound  by  the  award  of  such  body.  In  the  absence  of  a  showing  of 
fraud,  mistake,  or  misconduct  on  the  part  thereof,  or  of  some  other  equitable 
ground  for  an  application  to  the  courts. 
S.  ISame  —  Adjustment  bt  Members  of  Association  —  Disquai>iticatiok  bt 
Ikterest. 

Under  section  267  of  the  Insurance  law,  providing  that  every  policy  holder 
of  a  co-operative  Insurance  company  shall,  on  sustaining  a  loss,  immediately 
notify  the  president  or  secretary  thereof,  and  the  ofllcers  of  the  corporation 
sliall  at  once  adjust  such  loss  in  the  manner  provided  by  the  charter  and 
by-laws,  a  stipulation  in  the  policy  requiring  the  submission  of  such  loss 
to  the  adjusters,  and.  on  appeal,  to  the  executive  committee,  was  not  void. 
ns  against  public  policy,  because  the  members  of  such  board  and  committee 
were  themselves  liable  to  an  assessment  for  such  loss. 
A  Same— New  Triai,— Insufficient  Complaint. 

On  an  appeal  from  an  order  directing  a  Judgment  to  be  entered  dismissing 
plalntiflCs  complaint,  in  an  action  on  policy  of  a  co-operative  insurance  com- 
pany, brought  in  hostility  to  an  award  of  the  adjusting  board  of  such  com- 
pany, a  new  trial  should  not  be  granted  to  permit  plaintiff  to  recover  the 
award,  where  the  amount  was  not  specified  In  such  complaint,  nor  the  claim 
presented  to  the  trial  court. 

Appeal  from  trial  term,  Genesee  county. 

Action  by  Winfleld  S.  Spink  against  the  Co-operative  Fire  Insurance 
CJompany  of  Wyoming  and  Genesee  Counties.  From  an  order  dis- 
missing the  complaint  and  the  judgment  entered  thereon,  plaintiff  ap- 
peals.    AfQrmed. 

The  defendant  (respondent)  herein  Is  a  mutual  association  composed  of  farmers 
residing  In  Wyoming  and  Genesee  counties,  in  the  state  of  New  York,  In- 
corporated as  a  co-operative  fire  Insturance  company,  under  article  9  of  the  in- 
surance law,  relating  to  town  and  county  co-operative  Insurance  companies. 
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It  Adopted  a  constitution  and  by-laws  providing  for  the  regulation  of  Its  affairs 
and  the  conduct  of  Its  business.  All  persons  Insured  by  the  company  became 
members  thereof.  Bach  member  must  Individually  carry  one-third  of  his  risk. 
Tbe  risks  are  limited,  upon  a  single  building,  to  $5,000.  Losses  are  to  be  ad- 
Justed  by  three  directors,  one  of  vyhom  shall  be  the  director  of  the  town  within 
whose  Jurisdiction  the  loss  occurred.  Upon  the  completion  of  the  adjustment, 
the  adjusting  committee  report  to  the  secretary  of  the  corporation  the  result 
they  have  reached,  giving  an  Itemized  account  of  the  property  lost  or  damaged, 
.■\nd  the  adjusted  valuation  of  each  Item,  together  with  such  other  Information 
aa  in  their  Judgment  the  circumstances  of  the  case  may  require.  Provisions 
are  made  for  the  payment  of  this  loss  out  of  the  treasury  of  the  corporation. 
If  sufficient  funds  exist  there.  If  not,  an  assessment  is  made  upon  all  tbe 
members  of  the  corporation,  including  the  claimant.  "In  case  of  dissatisfaction 
OD  the  part  of  tbe  losers  with  the  action  of  the  adjusting  committee  In  adjust- 
ing any  loss,  an  appeal  may  be  taken  to  the  executive  committee,  who  shall 
proceed  to  make  such  an  examination  of  the  case  as  in  their  Judgment  the 
circumstances  may  require,  and  their  decision  shall  be  final.  Any  appeal  shall 
be  made  within  five  days  from  the  date  of  the  adjustment."  This  executive 
committee  consists  of  the  president,  secretary,  and  three  members  of  the  com- 
pany elected  by  the  board  of  directors.  On  the  2d  day  of  July,  1895,  the  de- 
fendant Issued  Its  policy.  No.  608,  to  the  plaintiff.  The  policy,  as  required  by 
section  266  of  the  insurance  law,  bad  attached  to  It  a  printed  copy  of  Its  by- 
laws and  regulations,  and  also  the  constitution  of  the  company,  and  was  made 
and  accepted  by  the  plaintiff  subject  to,  and  with  reference  to,  the  constitution, 
by-laws,  and  regulations;  and  the  plaintiff,  in  his  application  for  the  In- 
surance, agreed  to  be  bound  thereby.  The  by-laws  contained  the  provisions 
as  to  the  adjustment  and  tbe  payment  of  losses,  and  appeals,  above  referred  to. 
The  policy  Insured  the  plalntUTs  dwelling  house  and  barns,  and  farm  produce, 
clothing,  and  furniture,  in  the  sum  of  J5,450.  On  the  16th  of  August,  1896, 
one  of  the  bams,  with  the  produce  therein,  with  farming  utensils,  was  destroyed 
by  Are.  and  the  dwelling  house  and  other  property  damaged  thereby.  The 
complaint  in  tbe  action  set  forth  tbe  fact  of  the  insurance,  the  loss,  a  copy 
of  the  policy,  which  included  the  constitution  and  by-laws  of  the  company; 
and  the  seventh  subdivision  of  the  complaint  is  as  follows:  "The  plaintiff  duly 
fulfilled  all  of  the  conditions  of  said  insurance  on  his  part  as  in  said  contract 
or  certificate  of  insurance  required  to  be  fulfilled  and  performed  by  him.  That 
immediately  after  said  fire,  and  on  the  17th  day  of  August.  18^0,  this  plaintiff 
duly  notified  the  president  of  the  defendant  of  such  fire  and  loss,  and  did  soou 
thereafter  prepare  and  deliver  to  the  board  of  adjusters  of  the  defendant  a  writ- 
ten statement  of  the  personal  property  lost  and  destroyed  by  such  fire,  giving 
the  amount  and  value  of  each  article,  and  also  such  other  matters  as  were  neces- 
sary to  enable  the  adjusting  committee  or  board  of  adjusters  aforesaid  to  make 
n  proper  adjustment  of  such  loss,  which  said  statement,  so  prepared  and  deliv- 
ered as  aforesaid,  was  duly  verified  by  this  plaintiff,  and  presented  to  such 
adjusting  committee  or  board  of  adjusters,  in  the  manner  as  required  by  said 
certificate  of  insurance.  The  plaintiff  further  alleges  that  thereafter,  and  on 
or  about  the  24tb  day  of  August.  1896,  said  board  of  adjusters  made  an  ad- 
justment of  such  loss  as  aforesaid,  which  was  unsatisfactory  to  this  plaintiff, 
and  he,  being  dissatisfied  therewith,  duly  took  an  appeal  therefrom  to  the 
executive  committee  of  said  defendant,  as  permitted  and  provided  by  said  cer- 
tificate of  insurance,  which  said  executive  committee  on  or  about  the  middle 
of  September,  1896,  proceeded  to  make  an  examination  of  the  case,  as  provided 
by  section  39  of  the  constitution  and  by-laws  of  said  defendant.  Indorsed  upon 
the  back  of  said  certificate,  and  that  on  or  about  the  date  last  aforesaid  the 
said  executive  committee  rendered  a  decision  upon  said  appeal  which  is  and  was 
entirely  unsatisfactory  to  this  plaintiff."  The  plaintiff  further  alleges  that 
the  actual  value  of  the  property  destroyed  and  damaged  was  $5,000:  that  the 
time  had  elapsed,  required  by  the  policy  for  the  payment  thereof  after  due 
notice  and  demand  of  payment  of  the  loss  by  the  plaintiff  In  conformity  with 
tbe  by-laws  and  conditions  annexed  to  his  certificate  of  insurance,  which  pay- 
ment bad  been  refused;  and  Judgment  Is  demanded  for  $3,333.33,  with  Interest 
Tbe  defendant  answered,  denying  the  value  of  the  property  lost,  and  damages, 
as  claimed  by  the  plaintiff;  admitting  the  Issuing  of  the  policy,  and  the  loss 
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by  Are,  and  the  facts  set  up  In  subdivision  7  of  the  complaint;  but  alleged  that 
lUe  plaintiff  bad  made  false  statements,  in  iiis  application,  as  to  the  cost  and 
value  of  the  property  insured.  Bat  neither  the  complaint  nor  the  answer 
allege  the  amount  that  the  adjusting  committee  awarded  to  the  plaintiff  for  bis 
loss.  Upon  the  trial  the  defendant's  counsel  moved  to  dismiss  the  plaintifife 
complaint  upon  the  pleadings,  upon  various  grounds,  among  which  was  thai, 
upon  the  facts  alleged  in  the  complaint.  It  failed  to  state  a  cause  of  action,  and 
that  the  plaintiff  was  bound  by  the  determination  of  the  adjusters  as  atlirmed 
by  the  executive  committee  upon  appeal,  which  was  final  and  conclusive  upon 
the  plaintiff.  The  motion  was  granted.  The  complaint  did  not  allege  any 
fraud  or  mistake,  or  undervaluation  of  the  property,  or  any  misconduct  on  the 
part  of  the  adjusting  committee  or  the  executive  committee;  nor  did  the  com- 
plaint demand  that  the  award  of  the  adjusters  be  vacated. 

Argued  before  HARDIN,  P.  J,,  and  FOl.LErr,  ADAMS,  GREEN, 
aud  WARD,  JJ. 

O.  P.  Stockwell,  for  appellant. 
Clarence  H.  Bean,  for  respondent 

WARD,  J.  The  position  of  the  appellant  npon  this  review  is  that 
the  agreement  to  submit  the  adjustment  of  the  loss  by  fire  under  the 
insurance  policy  to  the  adjusting  committee  of  the  insurance  company, 
and  to  exercise  the  right  of  appeal  from  the  adjustment  to  the  executive 
committee,  did  not  oust  the  court  of  jurisdiction  to  determine  the 
amount  of  the  loss  in  an  action;  that  the  agreement  was  void,  as 
against  public  policy.  And  he  relies  npon  Hurst  v.  Litchfield,  39  N.  Y. 
377;  President,  etc.,  of  Delaware  &  H.  Canal  Co.  v.  Pennsylvania  Coal 
Co..  50  N.  Y.  250;  Sanford  v.  Association,  86  Hun,  380,  33  K  Y.  Supp. 
512;  Id.,  147  N.  Y.  326,  41  N.  E.  694;  Seward  v.  City  of  Rochester,  109 
N.  Y.  104,  16  N.  E.  348;  and  kinired  cases, — ^to  support  this  posi- 
tion. In  the  Hurst  Case  there  was  a  stipulation  in  a  building  con- 
tract that,  in  case  any  question  arose  under  it  in  relation  to  the  work. 
— ^as  to  the  value  of  the  work, — the  same  should  be  adjusted  by  an 
architect,  whose  decision  should  be  binding  upon  both  parties.  This 
provision  was  held  to  be  void,  as  having  a  tendency  to  exclude  the 
jurisdiction  of  the  court.  There  were  other  questions  in  the  case.  In 
the  Delaware  &  H.  Canal  Co.  Case  there  was  an  agreement  to  submit 
to  two  persons  (in  case  of  a  disagreement  of  the  parties)  the  cost  of 
transportation  of  coal,  and,  if  these  persons  could  not  agree,  they 
should  select  an  umpire.  It  was  held  that  no  cause  of  action  existed 
until  this  submission  was  made,  but  the  principle  was  asserted  that  a 
general  covenant  to  submit  any  differences  that  might  arise  in  the  per- 
formance of  the  contract  would  be  a  nullity ;  and,  in  commenting  unon 
the  Hurst  Case,  the  court  says  that  the  statement,  in  that  case,  that 
the  agreement  to  abide  by  the  decision  of  the  architect  was  void,  was 
obiter.  The  Hurst  Case  has  not  been  followed  in  this  state,  but,  on 
the  contrary,  it  has  been  settled  by  a  long  line  of  authorities  that  an 
agreement  is  valid,  and  will  be  enforced,  which  provides  that  a  special 
matter  arising  in  the  performance  of  a  contract,  such  as  the  value  of 
services,  the  loss  under  an  insurance  policy,  whether  work  under  a 
building  contract  is  in  conformity  with  the  same,  may  be  submitted  to 
the  decision  of  arbitrators,  architects,  or  other  persons,  for  determina- 
tion, and  no  cause  of  action  arises  on  the  contract  until  this  is  done, 
or  until  an  effort  is  fairly  made  by  the  complaining  party  to  have  it 
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done.  Austin  r.  Searing,  16  N.  Y.  112;  Warner  v.  Insarance  Co. 
(Sup.)  15  K  Y.  Supp.  972;  Sweet  v.  Morrison,  116  N.  Y.  19,  34,  22 
N.  E.  276;  Perkins  v.  Giles,  50  N.  Y.  228;  O'Brien  v.  City  of  New 
York,  139  N.  Y.  543,  35  N.  E.  323.  It  follows  that  when  the  refer- 
ence OP  arbitration  is  complete,  and  a  result  reached  or  an  award  made 
by  the  arbitrators  or  other  persons,  it  is  binding  upon  all  of  the  parties 
to  the  contract,  and  will  be  enforced,  unless  it  is  set  aside  for  fraud, 
mistake,  or  misconduct  on  the  part  of  the  arbitrators,  or  for  such  other 
reason  as  equity  recognizes  as  sufficient  for  that  purpose.  Sweet  v. 
Morrison,  supra,  at  page  27.  116  N.  Y.,  and  page  280,  22  N.  E.,  and 
cases  cited.  In  the  case  before  us  the  only  question  submitted  to  the 
board  of  adjusters  or  the  executive  committee  ou  appeal  was  the  extent 
of  the  loss  of  the  plaintiff  against  which  he  was  insured.  The  plain- 
tiff submitted  to  the  jurisdiction  of  the  adjusters,  and  to  the  executive 
committee  on  appeal,  this  question  of  the  loss.  This  appears  in  his 
complaint.  No  reason  is  given  in  the  complaint  why  the  plaintiflf 
should  not  abide  by  the  decision  of  these  bodies  that  he  had  stipulatnd 
to  submit  the  question  to,  except  that  he  is  dissatisfied  with  the  amount 
of  the  award  that  has  been  made  for  his  loss.  No  fraud  or  misconduct 
on  the  part  of  these  committees  or  boards  of  the  association  is  alleged 
in  the  complaint,  and  the  theory  of  the  plaintiff's  case  seems  to  have 
been  that  he  could  subject  the  association  to  the  expense  and  trouble 
of  this  arbitration  and  the  appeal,  and  that,  if  he  was  not  satisfied 
with  the  result,  he  could  go  to  the  courts  for  redress,  or  for  another 
determination  of  the  amount  of  his  loss;  repudiating  his  contract  in 
this  regard,  and  all  that  had  been  done  under  it.  This  position  can- 
not be  sustained.  The  true  rule  and  distinction  appears  in  Delaware 
&  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  supra;  and  that  case  has 
been  approved,  and  the  distinction  recognized,  in  Seward  v.  City  of 
Rochester,  supra,  Sanford  v.  Association,  147  N.  Y.  328,  41  N.  E.  694. 
and  many  other  cases. 

But  the  appellant  contends,  also,  that  the  stipulation  as  to  the  loss 
which  we  have  been  considering  in  this  case  is  void  as  against  public 
policy,  because  the  adjusters  are  officers  in  and  members  of  the  defend- 
ant coi-poration,  and  are  liable  to  assessment  for  any  loss  that  may  be 
sustained  under  the  plaintiff's  insurance  policy,  and  have  a  pecuniary 
interest  in  adjusting  the  loss  as  low  as  possible.  Article  15  of  the 
constitution  of  the  corporation  provides  that  no  policy  shall  be  issued 
by  the  company  until  applilation  for  insurance  has  been  made  to  the 
amount  of  §100,000  in  each  of  the  counties  of  Wyoming  and  Genesee. 
The  members  of  the  adjusting  or  executive  committee,  under  the  con- 
ditions of  its  association,  could  have  but  slight  pecuniary  interest  in 
acting  unfairly,  or  in  violation  of  their  duty,  in  adjusting  the  loss. 
The  plaintiff  made  liis  contract  in  this  regard  with  full  knowledge  of 
the  pecuniary  interest  of  the  piembers  of  the  tribunals  who  were  to 
pass  upon  his  loss.  Judge  Vann  savs  in  Sweet  v.  Morrison,  supra, 
at  page  27, 116  N,  Y.,  and  pige  278,  22  N.  E.: 

"Neither  nataral  nor  le^^al  disabilities  hinder  a  person  from  being  an  arbi- 
trator, provided  the  fact  Is  known  to  the  parties  at  the  time  of  the  submission. 
Still,  as  he  Is  the  agent  of  both  parties  alike,  and  Impartiality  is  the  fmidamental 
requisite,  the  courts  closely  scrutinize  the  action  of  an  arbitrator,  whose  relation 
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to  <me  of  the  parties  was  such  as  to  naturally  Influence  the  judgment  even  of  an 
honest  man;"  citing  Morse,  Arb.  99,  and  Buss.  Art).  106. 

As  we  have  said,  the  intefriity  and  fairness  of  these  committees 
have  in  no  manner  been  impeached  or  attacked  in  the  complaint  A 
conclusive  answer  to  this  contention  is  that  this  method  of  adjusting 
the  loss  is  authorized  by  statute.  Section  267  of  the  insurance  law 
provides  that: 

"Every  policy  holder  sustaining  a  loss  or  damage  for  any  cause  specified  in 
the  policy  shall  immediately  notify  the  president  or  secretary  of  the  corporation 
of  sudi  loss  or  damage,  and  the  officers  of  the  corporation  shall  at  once  proceed 
to  ascertain  and  adjust  such  loss  or  damage  in  the  manner  provided  by  the 
charter  and  by-laws  and  the  provisions  of  this  article." 

The  statute  recognizes  the  power  of  a  corporation  to  create  by-laws 
to  govern  its  business  affairs,  and  directs,  in  section  266,  that  a  printed 
copy  of  the  by-laws  shall  be  attached  to  each  policy  issued.  The  logic 
of  the  appellant's  position  in  this  regard  would  lead  to  the  exclusion  of 
a  taxpayer  from  a  jury  upon  the  trial  of  a  case  which  would  involve 
taxation  upon  him  to  pay  the  verdict  that  he  mi^t  render,  for  it  can 
be  said  that  he  has  a  pecuniary  Interest  in  the  case  before  him.  The 
cases  cited  by  the  learned  counsel  to  sustain  this  position  we  have  con- 
sulted, but  they  fail  to  do  so. 

It  was  suggested  upon  the  argument  of  this  appeal  that,  under  the 
complaint  as  it  stands,  the  plaintiff,  upon  a  new  trial,  could  be  permit- 
ted to  recover  the  amount  of  his  loss  as  fixed  by  the  adjusters,  and 
therefore  we  should  not  affirm  this  judgment,  but  should  grant  a  new 
trial.  The  difficulty  with  this  view  lies  in  the  fact  that  the  com- 
plaint does  not  ask  for  this  relief,  but  repudiates  the  award  of  the  ad- 
justing board,  and  brings  this  action  in  hostility  to  it.  The  plead- 
ings do  not  inform  as  even  of  the  amount  fixed  by  the  adjusters  as  the 
plaintiff's  loss;  nor  was  this  claim  presented  to  the  trial  court.  Had 
the  plaintiff  done  so,  that  court  might  have  permitted  a  recovery  for 
the  amount  of  the  loss  as  adjusted,  with  interest,  and  an  amendment 
of  the  pleadings,  if  necessary,  to  show  the  amount  of  the  adjustment. 
We  thinli  the  plaintiff  should  stand  or  fall  by  his  own  theory  of  the 
action,  and  that  the  judgment  and  order  appealed  from  should  be  af- 
firmed, with  costs.     All  concur. 


GALLAGHER  v.  McMTILLEN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  189S.) 

Master  a»d  Servant— Nboligbncb  of  Fbllow  Sebvakt— Personai,  tsjc- 

1(1  B8. 

Deceased  was  employed  by  defendants,  Inside  a  caisson  fitted  over  the  pil- 
lars of  a  bridge,  which  were  filled  with  masonry,  and  were  being  blasted  as 
the  caisson  sank.  Deceased  had  been  employed  for  two  days,  during  which 
blasting  was  carried  on  continuously.  When  a  blast  was  about  to  be  fired, 
notice  was  given  the  men.  At  the  time  deceased  was  killed,  the  man  firing 
the  blast  did  not  give  sufficient  notice  to  enable  deceased  to  reach  a  place  of 
safety.  Held,  that  bis  death  was  caused  by  the  negligence  of  a  fellow  serv- 
ant, for  which  defendant  was  not  responsible. 

Barrett,  J.,  dissenting. 
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Appeal  from  trial  term. 

Action  by  Lizzie  Gallagher,  as  administratrix  of  the  estate  of 
Michael  Gallagher,  against  Arthur  McMullen  and  another,  to  recoT- 
er  damages  for  the  death  of  plaintiff's  intestate,  caused  by  defend- 
ants' negligence.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   AfQrmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  McLAUQHLIN,  BAR- 
RETT, PATTERSON,  and  INGRAHAM,  JJ. 

F.  G.  WUdi  for  appellant. 

H,  C.  Smyth,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  dam- 
ages for  the  death,  on  the  19th  of  May,  1895,  of  one  Michael  Galla- 
gher, the  plaintiff's  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  decedent  was  at  that  time  in 
the  employ  of  the  defendants,  engaged  as  a  laborer  in  a  caisson 
which  was  being  sunk  in  the  Harlem  river  at  130th  street  in  the 
city  of  New  York,  for  the  purpose  of  building  foundations  for  a 
bridge  across  the  Harlem  river  at  Third  avenue.  This  caisson  was 
an  octagonal-shaped  box  without  any  bottom.  Its  extreme  diameter 
was  78  feet,  with  a  center  or  core  30  feet  in  diameter,  also  eight- 
sided.  As  the  caisson  sunk  through  the  bed  of  the  river,  this  core 
became  filled  with  earth.  The  caisson  rested  on  the  bed  of  the 
river,  and  was  air-tight,  air  being  supplied  to  the  workmen  by 
means  of  air-pumps.  The  work  was  done  in  the  outside  octagonal 
chamber,  and  the  caisson  was  lowered  by  the  men  shoveling  out  the 
dirt  and  debris  on  the  bottom  of  the  river,  and  hoisting  it  to  the 
top  in  buckets,  until  a  considerable  space  was  hollowed  out  below 
the  caisson,  when  the  compressed  air  was  let  out,  and  the  caisson 
sank  to  the  new  level,  when  the  operation  was  repeated.  The  out- 
side octagonal  chamber  was  divided  by  bulkheads  into  eight  cham- 
bers, and  each  of  these  principal  chambers  was  subdivided  by  single 
timbers  midway  between  the  crosswalls.  All  the  chambers  in  the 
caisson  were  connected  by  openings  in  the  bulkheads.  The  cais- 
son had  been  fitted  over  the  old  bridge  pillars,  11  in  number,  which 
came  between  the  outside  and  inside  edge  of  the  respective  chano- 
bers.  Upon  the  roof  or  deck  was  built  masonry,  the  weight  of 
which  sunk  the  caisson.  As  the  caisson  went  down,  those  on  top 
added  to  the  masonry.  At  times  the  bottom  of  the  cross  walls 
touched  the  ground;  at  other  times  the  men  dug  or  cleared  the 
ground  away,  so  that  there  was  some  space  between  the  ground 
and  the  cross  walls.  The  workmen  got  into  the  caisson  and  out 
again  through  four  manholes  or  locks  which  went  into  the  caisson 
at  various  points  equidistant.  These  locks  were  formed  of  iron 
cylinders  with  doors,  through  which  ran  iron  ladders  upon  which 
the  men  could  mount  These  locks  were  so  distributed  that  there 
was  one  to  every  two  principal  chambers.  The  iron  pillars  of  the 
old  bridge  which  were  included  within  the  principal  chambers  were 
filled  with  maaonry,  and  were  being  blasted  as  the  caisson  sunk. 
The  decedent  had  been  in  the  employ  of  the  defendants,  working  in 
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this  caisson,  for  two  whole  days  prior  to  the  day  of  the  accident. 
His  worli  was  to  shovel  and  clear  away  the  ground  so  as  to  permit 
the  sinking  of  the  caisson.  On  the  day  of  the  accident  the  space 
underneath  the  bulliheads  was  about  three  feet,  and  the  men.  in 
getting  about  the  caisson,  went  under  these  bulkheads.  As  above 
stated,  there  were  openings  in  the  bulkheads  through  which  the 
men  could  go  in  getting  about  the  caisson  when  its  position  was  such 
that  there  was  not  room  enough  to  go  beneath,  but  at  the  time  of 
the  accident  these  were  not  used,  as  it  was  easier  to  go  underneath. 
During  the  time  the  decedent  had  been  employed  in  the  caisson, 
blasting  had  been  going  on  almost  continuously.  On  the  day  of  the 
accident  two  workmen,  Crowley  and  Carroll,  prepared  a  blast  in 
one  of  the  cylinders  which  was  being  removed.  The  cylinder  pro- 
jected about  2^  feet  from  the  level  of  the  ground,  and  immediately 
over  it  was  one  of  the  cross-beams  forming  one  of  the  dividing 
walls.  The  decedent  was  in  the  section  next  to  the  one  where  the 
blast  was  located,  in  a  southerly  direction  from  it.  There  was  no 
covering  over  the  blast.  It  would  appear  from  the  evidence  that 
sometimes  the  blast  was  covered,  but  usually  it  was  not  covered; 
that  the  men  were  accustomed  to  protect  themselves  from  the  ef- 
fects of  the  blast  by  getting  upon  the  side  of  the  core  opposite  to 
that  where  the  blast  was  locat^.  It  appeared  that,  after  the  blast 
in  question  had  been  prepared,  Crowley  went  in  a  northerly  direc- 
tion calling,  "Fire!"  to  warn  the  men  to  get  into  a  place  of  safety; 
and  Carroll  went  to  his  battery,  which  he  had  placed  upon  the  cross- 
beam just  south  of  the  place  where  decedent  was  working.  When 
OarroU  reached  the  battery  he  shouted  "Fire!"  and  then  planged 
the  battery,  which  set  off  the  blast.  The  decedent  at  this  time  was 
in  the  act  of  stooping  to  get  underneath  the  bulkhead  in  order  to 
get  out  of  the  way  of  the  blast,  and  while  in  this  position  wa.« 
struck  by  a  missile  from  the  blast,  and  killed.  There  was  some  evi- 
dence tending  to  show  that  there  was  material  near  the  caisson 
which  occasionally  had  been  used  for  covering  the  blasts,  and  which 
the  employ(?s  could  have  used  for  that  purpose.  Upon  this  state 
of  facts  the  court  directed  a  verdict  in  favor  of  the  defendants,  and 
from  the  judgment  thereupon  entered,  and  from  an  order  denying 
a  motion  for  a  new  trial,  this  appeal  is  taken. 

In  the  disposition  of  this  appeal  it  does  not  seem  to  be  neces- 
sary to  discuss  the  question,  which  was  argued  at  considerabl'* 
length  by  counsel,  as  to  whether  the  defendants  had  performed 
their  duty  in  furnishing  material  for  the  purpose  of  covering  these 
blasts,  because  the  decision  of  that  question  is  not  needed  to  en- 
able us  to  come  to  a  conclusion  as  to  the  correctness  of  the  action 
of  the  court  in  directing  a  verdict.  It  seems  to  us  that  the  direc- 
tion was  correct,  for  the  reason  that  the  injury  which  the  dece- 
dent received,  and  which  resulted  in  his  death,  was  occasioned  by 
the  negligence  of  his  fellow  sen-ant  Carroll,  who  set  oflf  the  blast. 
It  appears  from  the  evidence  in  the  case  that  it  was  not  usual  to 
cover  the  blasts,  but  that  the  men  were  accustomed  to  go  upon  the 
opposite  side  of  the  caisson  to  be  out  of  the  reach  of  missiles  there- 
from; and  that  the  work  had  been  conducted  in  that  way  from  its 
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commencemeDt  until  this  time,  when  it  was  nearly  completed;  and 
there  is  nothing  to  show  that  any  accident  happened  in  consequence, 
or  that  there  was  any  impropriety  in  that  method  of  conducting 
the  work.  It  is  true  that  there  was  evidence  that  some  of  the  mis- 
siles from  the  blasts  rebounded  after  striking  the  outside  edge  of 
the  caisson;  but  it  also  appears  that  their  force  was  spent,  and 
there  is  no  evidence  that  any  injury  ever  resulted.  It  appears  that 
it  was  the  custom  of  the  two  persons  having  charge  of  the  blasts  to 
go  in  different  directions  around  the  caisson  to  give  the  men  warn- 
ing, and  that  the  men  either  went  underneath  the  bulkheads,  if 
there  was  suflScient  room,  or  through  the  openings  in  the  bulkheads, 
into  the  further  chambers,  and  were  thus  secure  from  the  flying  mis- 
siles. Upon  the  occasion  in  question  it  appears  that  Carroll  gave  no 
adequate  warning  of  the  firing  of  the  blast.  It  would  seem  that 
the  moment  the  blast  was  loaded,  and  he  had  made  the  connection 
wiih  the  electric  wues,  and  got  back  to  his  battery,  he  shouted 
"Fire!"  and  immediately  set  the  blast  off,  giving  no  one  an  op- 
IMW'tunity  to  reach  a  place  of  safety;  and  that  the  decedent  was 
in  the  act  of  going  underneath  the  bulkhead  when  he  was  struck. 
It  is  apparent  that  this  precipitancy  of  Carroll  in  setting  off  the 
blast  without  giving  the  decedent  an  opportunity  to  get  out  of  the 
way  was  the  cause  of  the  injury.  Carroll  was  clearly  a  fello.w 
seinrant  of  the  decedent,  and  it  was  his  negligence,  evidently,  that 
caused  the  accident.  Under  these  circumstances,  we  do  not  see 
that  there  was  any  question  for  the  jury.  The  ordinary  method 
of  conducting  operations  was  departed  from.  In  that  no  opportunity 
was  given  for  the  men  to  escape,  probably  because  Carroll  did  not 
realize  that,  although  there  was  a  bulkhead  between  the  decedent 
and  himself  and  the  blast,  the  bottom  of  the  bulkhead  was  from  3 
to  3J  feet  from  the  ground,  and  missiles  could  fly  underneath,  as 
they  did,  and  inflict  injuries  on  persons  who  might  be  in  the  next 
chamber.  It  thus  seems  to  be  manifest  that  it  was  the  negligence 
of  Carroll  which  caused  the  injury,  for  which  the  defendants  were 
not  responsible.  The  evidence  shows  that  the  decedent  had  worked 
there  for  two  days  prior  to  the  accident;  that  blasts  had  been  con- 
tinuously occurring;  that  he  must  have  been  familiar  with  the  sit- 
uation; and  that  he  was  evidently  aware  of  the  fact  that  it  was 
necessary  for  him  to  go  on  the  other  side  of  the  core  to  be  pro- 
tected from  the  blast,  because  he  was  in  the  act  of  doing  so  when 
he  was  killed. 

Upon  a  consideration  of  the  whole  case,  therefore,  we  are  of 
opinion  that  the  direction  was  right,  and  that  the  judgment  and 
oi-der  appealed  from  should  be  aflQrmed,  with  costs. 

PATTERSON,  INGRAHAM,  and  McLAUGHLIN,  JJ.,  concur. 

BARRETT,  J.  (dissenting).  I  think  the  main  questions  in  this 
case  were  for  the  jury.  That  the  evidence  warranted  the  conclu- 
sion that  the  decedent  was  free  from  contributory  negligence  can- 
not seriously  be  questioned.  The  principal  question  relates  to  the 
defendants'  negligence.  Their  employes  in  the  caisson  worked  in 
49  N.Y.S.-47 
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an  octagonal  space,  divided  by  bulkheads  into  eight  principal  cham 
bers.  Each  of  these  chambers  was  about  24  feet  in  breadth,  12 
feet  long  on  the  inside,  31  feet  on  the  outside,  and  7  feet  high. 
There  were  30  to  35  men  in  the  caisson  on  the  day  of  the  accident. 
Blasting  was  carried  on  inside  this  space.  Sometimes  the  blasts 
were  covered;  that  is,  wood  and  other  objects  were  piled  around 
the  spot,  to  obstruct  the  flying  fragments,  and  deaden  their  force. 
But  oftener  there  was  no  covering;  and  this  was  the  case  upon 
the  day  of  the  accident.  I  think  it  was,  upon  all  the  facts,  a  ques- 
tion for  the  jury  whether  it  would  not  have  been  a  reasonable 
precaution  for  the  defendants  to  cover  their  blasts.  The  apace  was 
not  a  large  one.  There  were  many  men  in  it,  and  blasts  were  fre- 
quent. Fragments  from  them  could  and  did  rebound  from  the  oralis 
into  all  parts  of  the  space,  though  with  spent  force.  In  addition, 
it  was  often  necessary,  in  the  course  of  the  work,  to  dig  the  ground 
from  under  the  caisson,  leaving  a  space  between  the  bulkheads  and 
the  river  bottom,  through  which  the  missiles  might  fly.  One  re- 
bound of  such  a  missile  mi<rht,  it  would  seem,  carry  it  half  way 
around  the  caisson.  It  thus  appears  that  the  workmen  were  more 
or  less  exposed  to  danger  at  every  blast.  This  danger  was  certainly 
enhanced  by  leaving  the  blasts  uncovered.  In  view  of  all  these  cir- 
emn  stances,  and  of  the  simple  and  inexpensive  nature  of  the  pre- 
caution, I  do  not  see  how  it  can  be  said,  as  matter  of  law,  that  the 
defendants  were  not  bound  to  have  adopted  it.  This  view  is 
strengthened  by  the  evidence  in  the  record  that  blasts  had  been  cov- 
ered in  similar  work  elsewhere,  and  that  sometimes  they  were  cov- 
ered even  in  this  very  caisson.  That  this  was  perhaps  the  first 
accident  here  from  such  a  cause  was  a  fact  to  be  taken  into  con- 
sideration by  the  jury,  but  it  was  not  conclusive.  There  does  not 
even  seem  to  be  distinct,  affirmative  proof  on  this  head  by  the  de- 
fendants. But,  if  there  were,  it  conld  not  be  said  that  the  fact  that 
there  was  no  accident  during  a  period  of  about  three  weeks  (the 
length  of  time  that  blasting  had  been  conducted  in  the  caisson)  con- 
clusively proved  the  appliances  to  be  proper  and  sufficient.  But  it 
is  said  (and  this  view  seems  the  main,  if  not  the  sole,  basis  of  the 
result  arrived  at  by  the  presiding  justice)  that,  assuming  this  omis- 
sion to  have  been  a  negligent  one.  it  had  nothing  to  do  with  the 
accident.  That,  it  is  said,  was  caused  solely  by  the  negligence  of 
Carroll  in  setting  off  the  blast  prematurely.  Carroll's  negligence 
doubtless  contributed  to  the  accident,  but  was  it  the  sole  proxi- 
mate cause  thereof?  Not  unless  it  can  be  said,  as  matter  of  law, 
that  the  stone  which  killed  the  deceased  would  have  struck  and 
killed  him  just  the  same  if  the  blast  had  been  covered.  It  is  man- 
ifestly impossible  to  say  this.  He  was  some  25  feet  away,  and  the 
covering  might,  and  in  all  probability  would,  have  deflected  the 
course  of  this  and  other  missiles  so  that  he  would  have  escaped. 
Hence,  so  far  as  we  can  tell,  the  accident  would  not  have  happened 
but  for  the  concurrence  of  two  things, — Carroll's  negligent  act  and 
the  defendants'  negligent  omission.  An  indisputable  rule  of  law  re- 
quires that  the  defendants  be  held  liable  in  such  a  case.  If  negli- 
cent,  they  cannot  escape  liability  because  the  negligence  of  a  serv- 
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ant  concurred  in  cansing  the  accident.  Copping  t.  Bailroad  Co., 
122  N.  Y.  557,  25  N.  E.  915;  Stringham  v.  Stewart,  100  N.  Y.  516, 
3  N.  E.  575;  Ellis  v.  Railroad  Co.,  95  N.  Y.  546. 

Tlie  other  reasons  urged  by  the  defendants  are  not  tenable.  It 
cannot  be  said,  as  matter  of  law,  that  the  decedent  assumed  the 
risk  of  injury  from  uncovered  blasts.  He  had  been  at  work  but 
two  days  before  he  was  killed,  and  at  a  branch  of  the  work  haying 
no  connection  with  the  blasting.  So  far  as  appears,  he  had,  prior 
to  the  blast  in  question,  no  knowledge  of  the  details  of  this  work. 
In  fact,  it  does  not  even  appear  distinctly  that  covers  were  not  used 
during  these  two  daya  The  proof  of  knowledge  of  the  precise  risk 
run  should  be  very  clear  and  unequivocal  to  have  the  effect  claimed, 
and  it  is  quite  insufiQcient  here.  The  point  that  the  defendants 
fulfilled  their  duty  by  providing  material  with  which  to  cover  the 
blasts  is  also  answered  by  the  state  of  the  proof,  which  discloses  an 
issue  of  fact  upon  that  subject. 

I  think  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered;  costs  to  abide  the  event. 


ENRIGHT  y.  AMERICAN-BELGIAN  LAMP  CO. 

(Snpreme  Court,  Appellate  Division,  Second  Department.    February  IS,  1898.) 

Bbeach  or  Contract— Damages— Evidence. 

In  an  action  to  recover  for  failure  to  return  certain  artldes  loaned,  the  dam- 
ages alleged  being  tbe  Inability  to  use  the  articles  loaned  In  the  manufacture 
of  lamps,  and  consequent  loss  of  profits  on  the  sale  of  the  lamps,  plaintiff 
must  prove  that  he  Intended  to  manufacture  the  lamps  from  the  articles  loaned; 
that  defendant  knew  that  fact,  and  failed  to  live  up  to  the  terms  of  the  agree- 
ment under  which  the  loan  was  made;  that  he  could  have  sold  the  lamps 
readily,  when  manufactured;  and  the  profit  which  be  wotdd  have  made  on 
the  sale  thereof. 

Appeal  from  trial  term. 

Action  by  John  Enright  against  the  American-Belgian  Lamp 
Company.  From  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWABD,  JJ. 

Charles  F.  Brown  (J.  Stewart  Boss,  on  the  brief),  for  appellant. 
K.  C.  McDonald,  for  respondent. 

GK)ODRICH,  P.  J.  The  action  is  brought  to  recover  damages  for 
the  failure  of  the  defendant  to  return  certain  articles  which  were 
loaned  to  it  by  the  plaintiff.  The  issues  were  submitted  to  the  jury, 
which  rendered  a  verdict  for  the  plaintiff.  As  there  were  no  excep- 
tions to  the  charge,  we  are  only  called  upon  to  decide  the  questions 
which  arise  upon  exceptions  to  the  admission  and  rejection  of  evi- 
dence, and  to  the  refusal  of  the  court  to  dismiss  the  complaint, 
made  on  the  close  of  the  evidence,  on  the  ground  "that  no  cause  of 
action  has  been  made  out,  and  that  there  is  no  such  preponderance 
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of  evidence  npon  the  claim  of  special  damages  that  would  warrant 
sendLug  it  to  the  jury."  The  plaintiff  was  a  manufacturer  of  la!iir> 
in  the  city  of  New  York,  and  the  defendant  was  an  importer  and 
manufacturer  of  similar  articles.  There  had  been  a  fire  in  the  de 
fendant's  establislmicut,  and  the  underwriters  took  charge  of  and 
sold  to  the  plaintilf,  at  auction,  the  articles  in  question,  which  weip 
known  as  "collars,"  "feeder  screws,"  "fillers,"  etc.,  and  were  ustd 
in  the  manufacture  of  lamps.  In  August,  1894,  and  at  various  timt^s 
thereafter,  up  to  January  15,  1895,  the  plaintiflf  loaned  to  the  de- 
fendant, at  its  request,  a* large  number  of  these  articles;  and  there 
is  evidence  tending  to  show  that  at  the  time  of  this  loan  the  de- 
fendant knew  that  the  plaintiff  was  engaged  in  manufacturing 
lamps,  and  that  he  used  the  articles  in  connection  therewith.  At 
the  time  of  the  first  loan,  on  August  27,  1894,  a  receipt  for  the 
articles  was  given  by  the  defendant,  in  which  it  was  stated,  "we 
agree  to  return  to  him  some  time  during  the  month  of  Septembt-r. 
1894."  The  subsequent  receipts  did  not  contain  any  mention  of  :i 
time  during  which  the  articles  were  to  be  returned,  and  there  is 
conflicting  evidence  on  the  subject;  the  defendant  claiming  that  tlii'j 
were  to  be  returned  only  on  demand,  and  after  reasonable  time  to 
import  from  Belgium,  where  the  articles  were  manufactured  under 
a  patent.  It  will  be  observed  that  this  action  is  not  brought  to 
recover  damages  for  the  simple  value  of  the  loaned  articles,  but  for 
damages  resulting  to  the  plaintiff  from  his  inability  to  use  the  :ir- 
ticles  in  the  manufacture  of  lamps;  it  being  claimed  that,  bv  tlif 
omission  of  the  defendant  to  return  the  articles,  the  plaintiff  w:!!« 
prevented  from  manufacturing,  and  thereby  lost  profits  which  he 
might  have  received  on  the  sale  of  the  completed  lamps.  The  Inw 
applicable  to  such  an  action  was  well  stated  in  the  charge  of  thp 
learned  justice  who  presided  at  the  triaL  He  stated,  among  other 
matters,  as  follows: 

"In  the  first  place,  it  is  necessary,  under  such  circumstances,  for  a  plaintitT  to 
prove,  as  matter  of  fact,  that  he  did  In  good  faith  intend  to  manufacture  the 
article  referred  to,— to  put  together  these  homogeneous  parts,  and  make  tliv 
marketable  article  to  sell;  that  the  person  who  borrowed  from  him  knew  tluu 
fact  at  the  time  of  borrowing,  and  that,  therefore,  the  possibly  enhanced  dam- 
age which  might  result  from  a  failure  to  carry  out  the  bargain,  and  return  tlw 
articles,  was  contemplated  by  both  parties  at  the  time;  that  the  person  to  wli-.rj 
he' made  the  loan  has  failed  to  live  up  to  the  terms  of  the  agreement  under  whi<-!i 
the  loan  was  effected;  that  tliere  was  such  a  market  as  would  have  enabled  tiie 
lender  to  sell  his  articles  readily,  If  he  had  manufactured  them  or  put  th-nu 
together;  and  that  he  would  have  made  the  profit  which  he  asserts  is  the  measure 
of  his  loss." 

On  July  1,  1895,  the  plaintiff  made  a  formal  demand  that  the 
goods  be  returned  on  or  before  July  10th.  The  action  was  com- 
menced on  August  9th.  The  answer  was  served  on  August  29fh, 
and  on  that  day,  for  the  first  time,  and  40  days  after  the  demand, 
the  defendant  wrote  the  plaintiff,  notifying  him  that  a  part  of  the 
articles  had  arrived  from  Belgium,  and  were  held  subject  to  bis 
order,  and  that  it  expected  the  balance  of  the  goods  to  arrive  by 
the  middle  of  September.  There  is  no  evid«ice  of  any  Babpe<]uent 
arrival  of  the  goods,  nor  of  any  offer  to  deliver  them,  and  the  offer 
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referred  to  was  made  20  days  after  the  suit  was  commenced.  The 
answer  contained  an  allegation  that  the  goods  had  not  arrived  at 
the  time  of  the  commencement  of  the  action,  but  that  some  had 
arrived,  and  the  remainder  were  expected  shortly.  The  evidence 
shows  that  there  was  cable  communication  with  Belgium,  and  that 
mail  and  transportation  time  is  about  10  days.  The  defendant  was 
bound,  under  any  circumstances,  to  use  reasonable  diligence  to  ful- 
till  its  obligations,  and  this  question  was  submitted  to  the  jury. 
The  court  charged: 

"Because,  if  the  defendant,  when  informed  finally  that  the  plaintiff  wanted 
:!:!'se  articles  back,  did  attempt  to  procure  them  from  Belgium,-  and  this  suit 
V  as  brought  before  it  had  a  reasonable  opportunity,  in  your  judgment,  to  procure 
:liem  and  return  them  to  the  plaintiff,  then,  of  course,  upon  that  branch  of  the 
■  ase  the  plaintiff  falls.  You  must  tod  all  of  these  things  In  favor  of  the  plain- 
tiff, by  a  preponderance  of  evidence,  to  entitle  him  to  a  verdict  at  your  hands. 
Tf  you  find  any  of  these  questions  hi  favor  of  the  defendant,  then  the  defendant 
Is  entitled  to  a  verdict." 

It  does  not  appear  that  the  goods  could  not  have  been  obtained 
within  the  40  days,  and  there  was  sufficient  evidence  to  justify  the 
jury  in  finding  that  reasonable  diligence  was  not  used  by  the  de- 
fendant to  comply  with  its  obligations. 

This  brings  us  to  the  question  whether  there  is  evidence  suflBcient 
to  establish  the  amount  of  damages  found  by  the  verdict.  It  is  true 
that  actions  of  this  character  cast  upon  the  plaintiff  a  serious  bur- 
den of  proof,  as  it  is  impossible  for  a  party  always  to  establish 
exactly  and  precisely  the  amount  of  his  damages.  But  with  this 
diflficulty  he  must  contend.  He  must  show  with  reasonable  certain- 
ty that  he  could  have  disposed  of  the  manufactured  goods,  or,  pos- 
sibly, that  he  was  prevented  from  doing  so  by  some  act  of  the  de- 
fendant. There  is  evidence  that  the  articles  were  patented,  and  that 
the  defendant  controlled  the  market,  and  this  may  afford  a  reason 
■whv  the  plaintiff  did  not  make  up  the  goods,  or  was  unable  to  prove 
that  he  could  have  sold  his  goods;  but  this  condition  of  things 
was  the  same  both  at  the  time  when  the  plaintiff  purchased  the  burn- 
tTs  at  the  sheriff's  sale,  and  when  the  defendant  failed  to  return 
them.  The  difficulty  in  the  case  arises  from  the  plaintiff's  failure 
to  show  that  before  the  action  was  commenced  he  tried  to  sell  the 
manufactured  lamps,  or  could  have  sold  them  if  he  had  had  them  on 
hand.  It  appears  that  he  had  700  or  800  lamps  which  he  had  not 
sold.  It  is  true  that  he  says  that  these  were  used  by  him  in  his 
retail  trade,  but  it  nowhere  appears  that  he  tried  to  sell,  or  could 
have  sold,  any  greater  number  at  wholesale,  if  he  had  had  them  to 
sell ;  and  it  also  appears  that  he  bad  enough  of  the  loaned  articles 
on  band  to  make  up  about  100  lamps,  and  this  he  had  not  done. 
There  is  evidence  that  there  was  a  market  for  lamps,  but  whether 
at  wholesale  or  retail  did  not  clearly  appear;  and  the  fact  that  there 
was'  a  market  for  such  lamps  does  not  dispose  of  the  question,  as 
there  was  no  evidence  that  the  plaintiff  could  have  sold  his  lamps  if 
he  liad  had  them  on  hand,  or  that  the  company  was  not  supplying 
.the  entire  market  demand.  Indeed,  it  would  seem  from  the  evi- 
dence of  the  plaintift  that  the  patented  character  of  the  artncles. 
and  the  control  of  the  market  by  the  defendant,  interfered  with  and 
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prevented  sales.  The  proof  of  a  market  price  for  the  goods  would 
have  been  sufficient  evidence,  if  the  action  had  been  for  the  value  of 
the  articles,  but  it  is  not  sufficient  in  an  action  for  the  loss  of  re- 
sultant profits  from  the  expected  manufacture  of  the  goods.  We 
do  not  think  that  this  was  evidence  sufficient  to  show  that  any 
damages  had  resulted  to  the  plaintiff  from  the  failure  of  the  de- 
fendant to  retain  the  articles  in  question.  The  motion  to  dismiss 
the  complaint  on  the  ground  that  there  was  not  sufficient  evidence 
as  to  special  damages  should  have  been  granted,  and  this  renders 
unnecessary  any  further  consideration  of  the  other  questions  in 
the  case. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.  All  concur;  CULLEN  ajid  HATCH,  JJ.,  in  re- 
sult. 

HATOH,  J.  I  concur  in  the  result  reached  in  this  case,  upon 
the  ground  that  the  complaint  seeks  the  recovery  of  special  damage 
for  the  loss  of  profits  on  account  of  the  defendant's  failure  to  return 
the  articles  which  it  had  borrowed.  In  this  view,  there  was  not 
only  an  entire  failure  of  proof  to  show  any  loss  of  profits,  but  there 
was  affirmative  proctf  to  show  that  the  plaintiff  suffered  no  loss  on 
that  account.  He  had  at  all  times  a  large  number  of  lamps  on 
hand  which  he  did  not  sell.  If  he  did  not  and  could  not  sell  what 
he  had,  how  could  he  lose  profits  upon  an  addition  to  that  stock? 
The  more  lamps  he  had  on  hand,  the  greater  would  be  the  carrying 
charge,  and,  instead  of  enabling  him  to  earn  profits,  would  impose 
a  further  loss.  There  is  nothing  in  the  case  to  show  the  value  of 
the  articles  which  were  loaned,  and  consequently  no  basis  upon 
which  a  recovery  could  be  had  for  their  value,  nor  is  the  complaint 
framed  upon  that  theory.  There  is  therefore  no  ground  for  the 
recovery  which  has  been  had. 


CHtTROH  v.  KRE8NBR. 

(Supreme  Court,  Appellate  Division,  Second  Department    Febrnary  11,  ISd.S.'i 

1.  Tkade-Namks— Value. 

Where  a  party  conducts  business  under  a  name  formerly  used  by  a  com- 
pany which  has  assigned  and  closed  up  Its  business,  the  value  of  such  namt- 
as  a  trade-name  Is  derived  from  the  use  subsequently  made  of  IL 
9.  Bamr— Injunction. 

Where  plaintiff  has  made  a  reputation  for  his  business  under  a  c«lalD 
name,  he  is  entitled  to  an  Injunction  enjoining  the  use  of  such  name  by  one 
engaglng'ln  a  similar  business  In  the  Immediate  vicinity. 

Appeal  from  special  term,  Kings  county. 

Action  by  Mary  A.  Church  against  Lewis  Kresner  for  an  injonc- 
tion.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT. 
HATOH,  and  WOODWARD,  JJ. 

Max  Klein,  for  appellant. 

Edward  M.  Grout  (Charles  H.  Hyde,  on  the  brief),  for  respondent. 
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WOODWARD,  J.  The  plaintiff  in  this  action  established  in  the 
court  below  that  early  in  the  year  1892  she  entered  into  the  retail 
clothing  business  at  209  Flatbosh  avenue,  in  the  city  of  Brooklyn, 
ander  tiie  name  and  style  of  "Cameron's,"  and  has  continued  to  con- 
duct such  business  up  to  the  present  time;  that  at  the  time  of  en- 
tering into  such  business  there  was  no  other  establishment  in  the 
city  of  Brooklyn  using  the  name  which  she  adopted,  nor  has  there 
been  any  such  business  house  known  as  Cameron's  until  the  defend- 
ant sought  to  make  use  of  this  name;  that  the  plaintiff  advertised 
her  business  as  Cameron's,  and  became  widely  known  as  a  dealer 
in  ready-made  clothing  under  that  name,  procuring  a  large  number 
of  customers,  with  whom  the  establishment  was  in  good  repute; 
that  in  May,  1894,  the  defendant  opened  a  store  for  the  sale  of 
ready-made  clothing  in  the  immediate  vicinity  of  the  plaintifiE's  es- 
tablishment, and  soon  after,  through  his  agents  and  employes,  be- 
gan to  create  the  impression  that  his  store  was  Cameron's,  and,  by 
the  use  of  the  name  and  the  adoption  of  manv  of  the  devices  of  the 
plaintiff,  the  defendant  secured  to  himself  many  of  the  benefits  of 
the  plaintiff's  good  reputation  as  a  dealer  in  ready-made  clothing,  to 
her  great  injury;  that  finally,  in  September,  1895,  the  defendant 
openly  proclaimed,  by  means  of  signs  and  other  devices,  his  place 
as  Cameron's;  that  such  adoption  by  defendant  of  the  name  of 
Cameron's  as  a  business  name  or  trade  sign,  and  his  conduct  of  a 
business  similar  to  the  plaintiff's  thereunder,  was  solely  for  the  pur- 
pose of  deceiving  the  public  into  the  belief  that  defendant's  place 
of  business  was  in  fact  the  plaintiff's  place  of  business,  and  its 
effect  has  been  to  mislead  and  divert  trade  established  by  plaintiff 
from  her  to  the  defendant,  and  thereby  the  plaintiff  has  been  greatly 
injured.    The  learned  court  then  finds  as  a  conclusion  that: 

"The  plaintiff  possessed  a  property  rlgbt  In  the  name  of  Cameron's  as  a  trade 
name  or  mark;  that  the  adoption  of  the  same  name  by  the  defendant  was  unlaw- 
fol;  that,  as  against  this  defendant,  the  plaintiff  has  the  exclusive  right  to  the 
name,  having  first  adopted  It:  that  the  plaintiff  Is  entitled  to  an  order  enjoining  and 
restraining  the  defendant  from  the  further  use  of  the  name  In  any  manner  what- 
ever In  his  business,  and  from  further  interfering  with  plaintiff's  business  by 
advertising  his  place  as  Cameron's,  and  that  plaintiff  Is  further  entitled  to  dam- 
ages in  the  sum  of  $50  and  Oie  costs  of  tliis  action,  and  tliat  payment  is  so  or- 
dered." 

The  evidence  fully  establishes  the  facts  as  set  forth  in  the  mem- 
orandum of  the  court,  and  it  is  not  necessary  for  the  purposes  of 
this  appeal  to  go  into  the  conflicting  testimony  and  the  complicated 
relations  of  some  of  the  parties  who  appear  in  the  evidence,  as  to 
the  original  ownership  and  final  disposition  of  the  title  to  the  word 
•'Cameron's,"  as  applied  to  the  business  of  retail  clothing.  The  fact 
is  established  that  the  original  company,  M'hatevcr  its  nature  may 
have  been,  made  a  general  assignment,  and  the  business  was  closed 
up,  so  that  there  could  have  been  no  value  in  the  name  except  as 
it  was  afterwards  acquired  by  this  plaintiff  in  the  regular  conduct 
of  the  business.  The  plaintiff  adopted  the  name  after  it  had  been 
dropped  by  the  company  originally  using  it,  as  she  had  a  clear  rij{ht 
to  do,  and  its  sole  value  at  the  present  time  is  derived  from  the 
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character  and  standing  of  the  basiness  which  she  has  condncted 
under  the  name  of  Cameron's  from  the  early  part  of  1892. 

It  does  not  seem  profitable  or  necessary  at  tLis  time  to  review  the 
long  line  of  cases  which  sustain  the  court  below  in  its  judgment. 
"It  is  well  settled,"  says  Chief  Judge  Andrews  in  Chas.  8.  Higgins 
Co.  V.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  490,  "that  an 
exclusive  right  may  be  acquired  in  the  name  in  which  a  business 
has  been  carried  on,  whether  the  name  of  a  partnership  or  of  an 
individual,  and  it  will  be  protected  against  infringement  by  an- 
other who  assumes  it  for  the  purposes  of  deception,  or  even  when 
innocently  used  without  right,  to  the  detriment  of  another";  and 
this  has  been  the  unvarying  attitude  of  the  courts  from  the  deci- 
sion of  the  case  of  Lee  v.  Haley,  5  Ch.  App.  155,  being  an  action  to 
restrain  the  use  by  the  defendant  of  the  name  of  the  Guinea  Coal 
Company  in  his  business.  In  this  case,  which  is  cited  with  approval 
by  Judge  Andrews  in  the  Higgins  Soap  Case,  the  plaintiffs  had  for 
a  series  of  years  carried  on  business  as  coal  dealers  in  Fall  Mall. 
London,  under  the  name  of  the  Guinea  Coal  Company,  and  they 
were  frequently  called  the  Pall  Slall  Guinea  Coal  Company.  The 
defendant,  who  had  been  their  manager,  finally  set  up  business  in 
the  same  street  under  the  same  style  of  the  Pall  Mall  Guinea  Coal 
Company;  and  while  it  appeared  that  there  were  other  guinea  coal 
companies  in  London,  so  that  the  plaintiffs  did  not  have  the  excln- 
sive  right  to  the  use  of  the  trade-mark  Guinea  Coal  Company,  yet 
the  court  held  that  they  were  entitled,  as  against  the  defendant,  to 
be  protected  in  the  use  of  the  name.  Lord  Justice  GifiFord,  writing 
the  opinion  of  the  court,  says: 

"I  quite  agree  that  the  plaintiffs  have  no  property  to  the  name;  but  the  prin- 
ciple upon  which  the  cases  on  this  subject  proceed  te,  not  that  there  is  property 
In  the  word,  but  that  It  Is  a  fraud  upon  a  person  who  has  established  a  trade, 
and  carries  it  on  under  a  given  name,  that  some  other  person  should  assume  the 
same  name,  or  the  same  name  with  a  slight  alteration,  In  such  a  way  as  to 
Induce  persons  to  deal  with  bini  in  the  belief  that  they  are  dealing  with  the  petson 
who  has  given  a  reputation  to  the  name." 

This  same  case  is  cited  with  approval  in  the  case  of  Newman  t. 
Alvord,  51  N.  Y.  189,  Commissioner  Earl  delivering  the  opinion  of 
the  court,  and  it  may  be  fairly  said  to  state  the  law  as  it  exists  in 
the  state  of  New  York  in  respect  to  the  case  at  bar.  In  the  case  of 
Devlin  v.  Devlin,  (!9  N.  Y.  212,  the  court  went  so  far  as  to  hold  that 
the  defendant  could  not  use  his  own  name,  except  with  his  initial?, 
plainly  connected  with  the  name,  as  a  sign,  because  such  use  tend- 
ed to  "mislead  or  induce  the  public  to  believe  or  suppose  he  was  the 
plaintiffs."  In  Caswell  v.  Hazard,  121  N.  Y.  484,  24  N.  E.  707, 
Judge  Ruger,  delivering  the  opinion  of  the  court,  says: 

"The  right  which  every  person  has  to  use  bis  own  name  In  the  prosecution  of 
his  business  cannot  be  disputed,  and  this  rislit  can  be  limited  or  controlled  only 
when  such  name  has  become  the  trade-mark  or  business  sign  of  another,  and 
Is  being  used  to  deceive  the  public  or  defraud  the  person  who  made  it  valuable." 

"Whether  the  court  will  interfere  in  a  particular  case  must  de- 
pend upon  circumstances;  the  identity  or  similarity  of  the  names; 
the  identity  of  the  business  of  the  respective  corporations;  how  far 
the  name  is  a  true  description  of  the  kind  and  quality  of  the  articles 
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manufactured  or  the  business  carried  on;  the  extent  of  the  confu- 
sion which  may  be  created  or  apprehended;  and  other  circamstan- 
ces  which  might  justly  influence  the  judgment  of  the  judge  in  grant- 
ing or  withholding  the  remedy," — says  Judge  Andrews  in  the  case 
of  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  supra;  and  these  mat- 
ters all  seem  to  have  been  taken  into  consideration  by  the  trial  court 
in  arriving  at  its  judgment. 

The  plaintiff  had  established  a  business  under  the  name  of  Came- 
ron's; that  business  was  the  sale  of  ready-made  clothing.  After 
she  had  made  a  reputation  for  the  name,  giving  it  a  value  as  a 
clothing-house  designation,  this  defendant  secured  a  location  in  the 
immediate  vicinity,  and  adopted  the  same  name,  with  the  undoubt- 
ed intention  of  taking  to  himself  the  benefits  incident  to  a  good 
name  and  business,  and  the  plaintiff  has  the  same  right  to  protec- 
tion that  she  would  have  if  any  other  valuable  property  were  to  be 
taken  from  her  by  the  defendant  for  bis  own  use  and  enjoyment. 
If  the  defendant  had  been  desirous  of  building  up  a  reputation  for 
himself,  if  he  had  not  found  the  name  of  Cameron's  to  have  a  value- 
to  which  he  had  contributed  no  part,  and  to  which  he  had  no  right 
of  enjoyment,  can  we  conceive  of  a  reason  why  he  should,  after  a 
business  experience  of  some  months,  take  to  himself  a  name  which 
had  already  been  adopted  by  another  in  the  same  line  of  business 
and  in  his  own  immediate  locality?  There  can  be  but  one  answer  to- 
this  question. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs.    All  con- 
cur. 


ASSOCIATE  ALUMNI  OF  GENERAL  THEOLOGICAL  SBMINABT  OF 
THE  PROTESTANT  EPISCOPAL  CHURCH  OP  THE  UNTIED  STATES 
OF  AMERICA  v.  GENERAL  THEOLOGICAL  SEMINARY  OF  THE 
PROTESTANT  EPISCOPAL  CHURCH  OP  THE  UNITED  STATES. 

(Snpreme  Court,  Appellate  Division,  First  Department    February  11,  1S98.) 

1.  Creation  of  TnnsT. 

A  fund  of  money  tendered  by  one  and  accepted  by  another  under  certain 
conditions  creates  a  valid  trust,  and  the  trustee  is  obliged  to  apply  the  fund' 
according  to  the  conditions. 

2.  EsTOPPEi.  OP  Trustee. 

One  recelyln);  a  fund  as  trustee  is  estopped  from  denying  the  donor's  titlfr 
or  Interest  therein. 

8.   AORNCT. 

The  fact  that  the  alnmnl  association  of  a  college,  which  had  passed  resolu- 
tions to  raise  a  fund  to  establish  a  professorship,  applied  to  such  college  for 
Its  sanction,  which  was  granted  by  resolution  of  the  board  of  trustees  that 
"this  board  •  •  •  hereby  recognizes  them  as  agents  accordingly,  and 
earnestly  commends  their  sgency  to  the  confidence  and  liberality  oC  the- 
Chnrcb,"  would  not  entitle  the  college  to  the  fund  as  principal.  * 

4.  VotnNTART  Association— Transfer  of  Rights  to  Cokporation. 

A  resolution  passed  unanimously  at  an  annual  meeting  of  a  voluntary  a»- 
soplatlnn  In  favor  of  Incorporation,  and  the  appointment  of  a  committee  to- 
take  the  necessary  proceedings  for  that  purpose,  and  which  finally  resulted 
in  tncor])oratioTi,  is  sutfldent  to  transfer  all  the  rights  of  the  voluntary 
cinrton  to  the  eon'oi'stlon. 
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Action  by  the  Associate  Alamni  of  the  General  Theological  Semi- 
nary of  the  Protestant  Episcopal  Church  of  the  United  States  of  Ameri- 
ca against  the  General  Theological  Seminary  of  the  Protestant  Episco- 
pal Church  of  the  United  States  to  recover  possession  of  a  fond  held 
by  defendant  aa  trustee  for  plaintiff.  Submitted  upon  facts  admitted 
under  the  provisions  of  Code  Civ.  Proc.  §  1279.  Judgment  for  plain- 
tiff. 

The  defendant  Is  an  edncatlonal  Institution  devoted  partlcularlj  to  preparing 
students  for  the  ministry.  It  received  a  charter  from  the  legislature  of  this  state 
In  1822,  which  was  amended  in  1868.  Its  government  under  the  charter,  as 
amended,  is  vested  In  a  board  of  trustees,  whose  authority  In  turn  is,  during  a 
recess  of  the  board,  delegated  to  a  standing  committee.  In  1832.  certain  of  the 
alumni  of  the  defendant  organized  a  voluntary  unincorporated  associatloii  under 
the  name  of  the  Associate  Alumni  of  the  General  Theological  Seminary  of  the 
Protestant  Episcopal  Church  of  the  United  States,  the  object  of  which  was  "to 
cherish  a  spirit  of  mutual  interest  and  union  among  Its  members,  to  advance  tbe 
cause  of  theological  learning  and  evangelical  truth  and  piety,  and  to  promote 
the  advantage  of  the  Institution"  from  which  its  members  had  graduated.  It 
adopted  a  constitution,  which  recited  the  object  of  Its  creation,  and  provided  that 
all  graduates  of  the  defendant  should  be  eligible  as  members,  and  that  the  fimds 
of  the  association,  among  other  thlnps.  should  be  "appropriated  to  the  support 
of  one  or  more  scholarships  In  the  seminary."  In  181^6  it  appointed  a  committee 
to  take  Into  consideration  the  expediency  of  attempting  to  establish  a  permanent 
fund  for  one  of  the  professorships  In  the  seminary,  not  then  endowed,  and  at  a 
meeting  held  the  following  year  It  passed  a  resolution  pledging  Itself  to  the  work 
of  establishing,  "as  soon  as  the  times  will  permit,"  a  professorship  of  pastoral 
theology  and  pulpit  eloquence.  Shortly  thereafter  the  first  contribution  to  the 
fund  which  Is  the  subject-matter  of  this  controversy  was  made  by  a  subscriber 
paying  $250  into  the  treasury  of  the  association.  In  1839.  the  association  passed 
a  resolution  reciting  that.  In  its  opinion.  It  w.as  highly  important  that  the  pro- 
fessorship In  question  should  be  endowed  forthwith,  and  that,  as  it  had  expressed 
A  readiness  to  assume  the  responsibility  of  making  an  effort  in  that  direction.  It 
requested  the  approval  of  the  defendant's  trustees  of  its  work  "for  the  endow- 
ment of  the  above-mentioned  professorship."  This  action  of  the  associatton  was 
commimlcated  to  defendant's  board  of  trustees,  and  such  board  Immediately 
passed  a  resolution  expressing  Its  pleasure  at  the  continued  disposition  of  the 
association  to  engage  as  agents  for  the  purpose  of  raising  the  fund,  and  declaring 
that  It  recognized  them  "as  agents  accordingly,  and  earnestly  commends  their 
agency  to  the  confidence  and  liberality  of  the  church."  Ttie  association  then  ap- 
plied Itself  actively  to  the  work  of  raising  the  requisite  sum.  Contributions  were 
made  to  it  from  time  to  time  until  1883,  when  the  total  amount  which  It  had  re- 
ceived, together  with  the  interest  thereon,  amounted  to  upwards  of  $25,000.  In 
the  meantime  the  professorship  first  considered  had  been  endowed  by  an  Indi- 
vidual, and  that  professorship,  with  the  consent  of  both  parties,  was  abandoned, 
and  another,  "to  be  known  as  the  'Alumni  Professorship  of  tbe  Evidences  of 
Revealed  Religion,' "  substituted  In  Its  place.  In  1883  the  fund  held  by  the  as- 
sociation was  deemed  sufficient  by  both  parties  to  accomplish  the  desired  object, 
and  at  Its  annual  meeting  held  In  May  of  that  year  the  association  offered  the 
fund  to  the  trustees  of  the  defendant  upon  certain  prescribed  conditions,  which 
the  defendant  agreed  to.  A  few  d.iys  later  the  Alumni  Association  transferred 
the  fund,  then  amounting  to  $25,476.85,  to  the  defendant,  which  the  defendant 
formally  accepted  upon  the  terms  offered,  and  amended  its  statutes  to  provide  for 
the  professorship  thus  created.  The  following  are  the  terms  and  conditions  upon 
which  this  fund  was  offered  and  accepted  by  the  defendant: 

"(1)  Ihat  the  professorship  be  designated  as  the  'Alumni  Professorship  of  the 
Evidences  of  Revealed  Religion.'  (2)  That  such  professorship  shall  be  tenable 
for  a  period  of  three  years,  at  or  before  the  expiration  of  which  term,  or  upon 
any  other  avoidance  of  the  office,  some  other  person  than  the  retiring  professor 
shall  be  nominated  and  elected.  (3)  That  the  duties  of  the  professorship  shall 
be  limited  to  the  delivery  of  lectures  extending  over  a  period  of  three  months  In 
each  year,  the  professor  not  being  required  to  be  resident,  and  not  to  be  a  mem- 
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ber  of  the  faculty.  (4)  That  the  right  of  nomination  on  the  expiration  of  flie 
term  of  the  professor,  or  other  occurrence  of  a  vacancy,  shall  forever  belong  to  the 
Associate  Alumni,  and  be  exercised  by  them  according  to  such  rules  as  may  be 
from  time  to  time  adopted  by  them.  (5)  That  the  entire  Income  of  the  endow- 
ment, and  of  such  additions  as  may  In  future  be  made  to  It,  shall  be  paid  to  the 
professor,  or,  In  case  of  a  vacancy,  be  added  to  the  endowment,  provided  that. 
In  case  of  a  vacancy,  the  standing  committee  may,  with  the  consent  of  the 
Associate  Alnmnl,  or  of  their  executive  committee,  appoint  an  acting  professor, 
and  assign  to  him  the  whole  or  a  part  of  the  Income  of  the  endowment  as  a  com- 
poi'satlon  for  his  services.  (6)  That  a  statement  of  the  amount  of  the  fund.  Its 
Investments,  and  disposition  of  Its  Income,  be  annually  furnished  to  the  Associate 
Alumni  by  the  standing  committee  of  the  seminary.  (7)  That  these  conditions 
may  at  any  time  be  altered  by  the  Joint  action  of  the  trustees  of  the  seminary 
and  of  the  Associate  Alumni." 

In  May,  1884,  Dr.  Dean  was  nominated  by  the  association  to  be  the  first  In- 
cumbent of  the  professorship  thus  endowed,  and  he  was  unanimously  elected 
by  the  defendant  for  a  term  of  three  years.  During  Dr.  Dean's  term,  however, 
the  conditions  Imposed  by  the  association  became  Irksome  to  the  defendant,  and 
It  thereupon  entered  into  negotiations  with  the  association  to  secure.  If  possible. 
Its  consent  to  the  modification  of  the  conditions.  For  this  purpose  a  committee 
wns  appointed  by  the  defendant,  and  a  committee  alsa  appointed  by  the  associa- 
tion. Various  conferences  took  place  between  the  committees,  but  finally  they 
agreed  upon  a  modification,  which  they  submitted  to  the  respective  bodies  they 
represented.  In  the  form  of  a  joint  report.  The  modification  recommended  was 
that  at  the  expiration  of  the  term  of  tlie  then  Incumbent  the  professorship  should 
ttecome  a  regular  professorship.  The  report  also  urged  the  association  to  resume 
Its  work  of  soliciting  further  subscriptions,  to  the  end  that  the  fund  might  be  In- 
crrased  to  the  sum  of  $50,000,  which  would  be  sufficient  to  maintain  a  regular 
professorship.  This  report  was  satisfactory  to  the  defendant,  but  not  to  the 
association,  and  It  never  adopted  or  approved  of  it.  It  directed  that  the  consid- 
eration of  It  be  "postponed  until  the  next  meeting  of  the  Alumni  Association." 
This  disposition  of  the  report  was  due  to  the  fact  that  no  action  had  been  taken 
by  the  defendant  on  the  nomination  made  by  the  association,  the  year  before, 
of  Dr.  Hopkins,  to  succeed  Dr.  Dean.  Shortly  thereafter  the  dofendant  acted 
upon  the  nomination  of  Dr.  Hopkins,  and  he  was  rejected,  and  the  a.ssociatlon 
then  nomhiated  Dr.  Cady,  and  In  October,  1690,  he  was  elected  by  the  trustees 
of  the  defendant.  At  Its  annual  meeting  In  1891  the  Alumni  Association  passed 
a  resolution  modifying,  if  the  defendant  concurred,  the  conditions  attached  to 
the  professorship  fund,  to  the  extent  of  making  the  incumbent  eligible  for  re- 
election. This  action  of  the  association  was  communicated  to  the  defendant,  but 
It  took  no  action  in  the  matter  except  to  refer  the  consideration  of  the  resolution 
to  Its  standing  committee.  The  year  following,  the  association  nominated  for 
the  professorship  Dr.  Cady,  if  the  defendant  consented  to  the  modification  of  the 
conditions  attached  to  the  office  proposed  by  the  association  the  year  before, 
and.  If  It  did  not  consent  to  such  modification,  then  It  nominated  Dr.  Dlx.  The 
defendant  then,  for  the  first  time,  refused  to  act  upon  the  nomination  of  a  tempo- 
rary professor,  upon  the  ground  that  the  conditions  attached  to  the  office  were 
modified  in  1888,  so  as  to  create  a  permanent  professorship.  It  then  requested 
the  association  to  nominate  some  person  for  permanent  professor,  which  the  as.'w- 
ointlon  declined  to  do.  The  defendant  then  directed  that  the  Income  from  the 
fi:nd  be  accumulated,  and  added  to  the  principal  until  the  association  should 
nominate  a  permanent  professor.     This  Is  the  situation  at  the  present  time. 

The  Alumni  Association,  at  Its  annual  meeting  in  June,  1889,  directed  a  commit- 
tee then  appointed  for  the  purpose  to  take  the  necessary  steps  to  Incorporate  the 
Alumni  Association,  and,  in  obedience  to  that  direction,  the  plaintiff  was  In- 
«>rpomted  in  November  following,  under  the  same  name  that  the  association  had 
theretofore  borne.  Immedlntely  following  the  Incorporation,  the  trustees  named 
In  the  certificate  of  Incorporation  met  and  organissed  by  the  election  of  officers, 
and  then  proceeded  formally  to  elect  to  membership  in  the  corporation,  by  name 
and  Individually,  every  member  of  the  Alumni  Association  who  was  in  good 
standing  at  the  time  of  the  Incoiiwratlon;  and  the  following  year  all  persons  who 
were  members  of  the  Alumni  Association  at  the  time  of  the  filing  of  the  articles 
of  inoorporation  were  formally  declared  members  of  the  plalntiCC 
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Tlie  plaintiff  has  Instituted  fljese  proceedings  to  procure  a  Judgment  and  a  de- 
cree of  this  court  (1)  declaring  the  defendant's  conduct  with  reference  to  the 
tenure  of  this  professorship  to  be  a  breach  of  trust;  and  (2)  directing  the  defend- 
ant to  take  action  upon  a  nominadun  made  by  plaintitr,  now  pending,  and,  if  it 
falls  to  do  so  within  the  time  fixed,  that  it  surrender  and  deliver  to  the  plaintiff 
the  trust  fund.  The  proceeding  is  resisted  by  the  defendant  mainly  upon  three 
grounds:  (1)  That  there  has  been  no  breach  of  trust,  because  the  condition  im- 
posed by  the  Alumni  Association  as  to  the  election  of  a  professor  for  only  tlu«e 
years  was  modified  in  1888,  and  in  place  thereof  a  regular  professorship  sul>sti- 
tuted,  and  the  delay  in  filling  that  position  is  due  entirely  to  the  failure  of  the 
plaintiff  to  mal^e  a  nomhiatlon;  (2)  that  the  plaintiff  has  no  interest  in  the  fund; 
(3)  that  the  plaintiff  did  not  succeed  to  the  rights  of  the  unincorporated  associa- 
tion, and  therefore  is  not  the  real  party  in  Interest. 

Ai^ed  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  BAB- 
RETT,  RUMSEY,  and  INGRAHAM,  JJ. 

W.  H.  Rand,  Jr.,  for  plantifE. 
W.  H.  Harris,  for  defendant* 

McLaughlin,  J.  The  fund  in  qnestion  waa  offered  to  the  de- 
fendant by  the  Alumni  Association  upon  certain  conditions,  and  it 
was  accepted  by  the  defendant  "npon_  the  conditions"  imposed.  A 
valid  trust  was  thereby  created,  and  the'  defendant,  as  a  trustee,  there- 
upon became  obligated,  both  legally  and  morally,  to  honestly  and  faith- 
fully use  and  apply  the  fund  and  income  therefrom  according  to  the 
conditions  imposed.  Those  conditions,  so  far  as  the  same  are  in  dis- 
pute, have  never  been  changed,  waived,  or  modified  by  the  Alumni 
Association  or  this  plaintiff,  its  successor  in  interest  It  is  true,  some 
action  was  taken  by  both  parties  in  1888  towards  securing  a  modifica- 
tion of  the  conditions,  but  nothing  definite  was  accomplished.  The 
committee  appointed  by  the  association,  acting  in  connection  with  thi- 
committee  appointed  by  the  defendant,  made  a  joint  report,  in  which 
a  change  was  recommended,  but  the  association  did  not  adopt  the  re 
port  or  assent  to  the  proposed  change.  This  the  defendant  under- 
stood, because  the  following  year  its  trustees  passed  a  resolution, 
which  recited  that  the  proposed  change,  "not  having  been  officiallv 
ratified  by  the  association,"  should  not  be  conadered  in  force.  And 
one  year  later  it  acted  upon  a  nomination  made  by  the  Alumni  Associa- 
tion under  the  original  conditions,  by  electing  Dr.  Cady  for  a  period 
of  three  years.  But  it  is  urged  by  the  defendant's  counsel  that  the 
Alumni  Association  never  had  any  interest  in  or  to  this  fund;  that 
the  fund  was  derived  from  contributions  made  by  individuals  for  the 
purpose  of  promoting  a  specific  part  of  the  defendant's  work,  and  that 
therefore,  the  defendant  was  entitled  to  take,  hold,  use,  and  apply  the 
fund  and  income  therefrom  to  this  work,  irrespective  of  the  wishes  of 
the  association ;  that  there  was  no  consideration  for  the  limitation  im- 
posed on  the  exercise  of  this  right  by  the  drfendant;  that  the  fund  did 
not  belong  to  the  association,  and  that,  therefore,  it  parted  with  noth- 
ing on  the  faith  of  the  defendant's  agreement,  or  its  assent  to  the  con- 
ditions imposed  when  the  fund  was  transferred.  We  are  at  a  loss  to 
understand  how  the  defendant  could  believe  or  hope  that  its  conten- 
tions in  this  respect  would  receive  the  sanction  of  any  court.  Hon- 
esty and  fair  dealing  requires,  when  one  person  has  received  property 
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from  another,  under  an  agreement  that  be  will  do  something  with  it, 
that  he  should  do  as  he  agreed,  or  else  return  the  property  to  the  one 
frqin  whom  he  received  it.  The  fund  was  offered  to  defendant  by  the 
.association  on  certain  ccmditions.  The  defendant,  in  order  that  it 
might  receive  the  fund,  assented  to  those  conditions,  and  agreed  to 
be  bound  by  them.  It  cannot  now  be  heard  to  say  tliat  the  association 
had  no  title  to  or  interest  in  this  fund.  If  it  desired  to  make  such 
claim,  it  should  have  done  so  when  the  fund  was  offered,  and  not  after 
it  had  obtained  possession  of  it.  But  there  is  no  force  to  the  con- 
tentions of  the  defendant  in  this  respect,  as  a  reference  to  the  history 
of  the  fund  will  show.  The  first  mention  we  find  of  this  fund  in  the 
record  before  us  is  June,  1836,  when  the  association  appointed  a  com- 
mittee to  consider  the  advisability  of  attemnting  to  establish  a  per- 
manent fund  to  endow  one  of  the  professorships,  then  unendowed. 
The  establishment  of  such  fund  was  thereafter  urged  by  defendant, 
and  a  committee  was  appointed  by  it  to  aid  and  encourage  the  associa- 
tion in  their  proposed  undertaking.  In  June,  1839,  the  tnistecs  of 
the  defendant,  in  response  to  a  communication  from  the  association  in 
reference  to  raising  the  fund,  passed  a  resolution,  upon  the  language 
of  which  the  defendant  now  lays  great  stress  as  determining  the  true 
relations  of  the  two  bodies.  The  words  in  the  resolution,  which  are 
consi^red  by  defendant  as  important,  are:  "This  board  ♦  •  ♦ 
hereby  recognizes  them  as  agents  accordinsrly,  and  earnestly  com- 
mends their  agency  to  the  confidence  and  liberality  of  the  church." 
Standing  alone,  these  words  might  possibly  import,  or  be  susceptible 
of  the  meaning  urged  by  defendant's  counsel,  that  the  associaticm 
simply  acted  as  agents  of  the  defendant;  but  when  they  are  considered 
in  connection  with  the  request  of  the  association  which  prompted  and 
called  out  the  resolution  in  which  the  words  are  used,  it  becomes  plain 
that  no  such  inference  can  be  made  from  them.  The  association  asked 
"that  the  board  of  trustees  be  requested  to  give  their  consent"  to  the 
work  of  procuring  funds  for  the  endowment,  and  in  response  to  this 
request  a  resolution  was  passed  which  contained  the  words  quoted. 
Under  all  the  facts,  we  do  not  thmk  these  words  are  entitled  to  the 
force  contended  for  by  defendant,  or,  indeed,  to  any  force,  in  determin- 
ing the  title  of  the  fund;  and,  if  we  were  disposed  to  adopt  another 
view,  the  defendant's  own  acts  would  prevent  our  doing  so.  As  early 
■as  1841  the  defendant  recognized  the  right  of  the  association  to  possess 
and  control  the  fund,  because  it  then  surrendered  to  the  association, 
upon  its  demand,  a  sum  contributed,  which  had  been  paid  directly  to 
the  defendant.  In  addition  to  this,  for  many  years  a  portion  of  the 
fund  was  from  time  to  time  loaned  to  the  defendant  by  the  association, 
and  on  such  loans  the  defendant  paid  interest.  These  acts  are  incon- 
sistent with  a  claim  of  ownership.  But,  in  addition  to  this,  we  think 
the  acceptance  by  the  defendant  of  this  fund  upon  the  conditions  im- 
posed by  the  association  was  a  recognition  of  ownership  in  the  asso- 
ciation which  the  defendant  cannot  be  permitted  to  deny.  If  the  de- 
fendant at  that  time  had  raised  the  question,  a  judicial  detennination 
of  the  rights  of  the  parties  could  have  been  had  before  the  transfer 
actually  took  place.  The  defendant,  however,  having  secured  the 
jpoBsession,  by  assenting  to  the  conditions  proposed,  is  estopped  from 
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denying  the  aasociation's  title.     Thns  Bigelow  on  Estoppel  (4th  Ed. 
p.  661)  says: 

"Indeed,  It  may  now  be  broadly  said  that  when  one  sul  JutIb  Induces  angther 
to  contract  lawfully  with  him,  or  to  change  his  position  under  circumstances 
which  at  the  time  would  Justify  a  man  of  care  and  prudence  la  acting  as  was 
done,  the  person  Inducing  such  action  and  taking  and  retaining  the  benefit  of  It 
can  neither  In  whole  nor  In  part  repudiate  the  effect  of  his  conduct." 

It  may  be  said  that  it  is  for  the  best  interest  of  the  seminary  that 
the  conditions  imposed  by  the  association  should  be  changed,  or  that 
some  modifications  should  be  made  in  respect  to  them;  but  that  is  a 
question  not  for  us  to  consider.  The  question  for  us  to  determine  is 
solely  whether  the  defendant  haa  complied  with  the  conditions  pre- 
scribed by  the  donors  of  the  fund,  and  to  which  it  agreed  when  it  re- 
ceived the  same.  In  this  connection  the  language  used  by  the  su- 
preme court  of  the  United  States  (Trustees  v.  Woodward,  4  Wheat 
518)  is  quite  pertinent: 

"This  [the  proposed  change]  may  be  for  the  advantage  of  this  college  in  particu- 
lar, and  may  be  for  the  advantage  of  literature  in  general;  but  it  is  not  accord- 
ing to  the  will  of  the  donors,  and  is  subversive  of  that  contract  on  the  faith  of 
which  their  property  was  given." 

Finally,  it  is  urged  that  the  plaintiff  did  not  succeed  to  the  rights 
of  the  unincorporated  association,  and  therefore  it  is  not  the  real 
party  in  interest.  After  a  careful  examination  of  the  steps  taken  by 
the  unincorporated  association  antecedent  to  the  incorporation  of  the 
plaintiff,  as  well  as  the  subsequent  recognition  by  the  defendant  of  the 
plaintiff's  right  to  control  the  fund,  we  have  reached  the  conclusion 
that  the  plaintiff  did  succeed  to  all  the  rights  of  the  voluntary  associa- 
tion, certainly  to  the  extent  of  maintaining  this  proceeding.  The  ac- 
tion taken  by  the  unincorporated  association  was  sufficient  of  itself  to 
transfer  to  the  plaintiff,  when  incorporated,  all  its  rights.  At  the 
annual  meeting  of  the  association  in  1889,  a  committee,  appointed  for 
that  purpose,  was  directed  to  take  all  necessary  proceedings  to  incor- 
porate the  association;  and,  in  obedience  to  this  instruction,  proceed- 
ings were  taken  which  finally  resulted  in  the  incorporation  of  the  plain- 
tiff. This  of  itself  was  sufficient  to  vest  in  the  plaintiff  all  the  title 
and  interest  which  the  association  had  in  or  to  the  fund.  Bac.  Ben. 
Soc.  §  64;  In  re  St.  Mary's  Church,  7  Serg.  &  R.  517;  Rudolph  v. 
League  (Sup.)  7  N.  Y.  Supp.  135;  Porter  v.  Robinson,  30  Hun,  209; 
Beardsley  v.  Johnson,  121  N.  Y.  224,  24  N.  E.  380.  The  resolution 
in  favor  of  the  incorporation  was  adopted  at  an  annual  meeting  by  a 
unanimous  vote  of  all  present,  and  from  that  time  to  this  no  member  of 
the  association  has  been  heard  to  complain,  or  in  any  manner  question 
what  was  then  done.  That  the  resolution  thus  passed  empowered  the 
committee  then  appointed  to  secure  the  incorporation  of  the  associa- 
tion is  clear,  and  it  does  not  need  the  citation  of  any  authorities  to 
sustain  the  proposition. 

We  therefore  conclude  that  when  this  fund  was  offered  to  the  de- 
fendant a  trust  was  created  which  the  defendant  has  violated  by  re- 
fusing to  apply  and  use  the  fund  according  to  the  terms  upon  which  it 
was  offered,  and  to  which  it  assented  when  it  received  the  same ;  and 
that,  in  view  of  the  peculiar  provisions  of  the  agreement,  and  the  fact 
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that  it  cornea  before  us  on  a  submission,  this  court  does  not  dean  it 
practicable  to  direct  a  specific  performance,  but  instead  it  remits  the 
parties  to  their  original  positions,  by  directin&r  that  the  defendant  pay 
over  and  deliver  to  the  plaintiff  the  fund  which  it  received  in  1883,  to- 
gether with  any  and  all  accumulations  of  interest  thereon.  Judgment 
to  that  effect  should  be  directed  against  the  defendant  and  in  favor  of 
the  plaintiff,  with  costs.     All  concur. 


MARKOE  V.  TIFFANY  ft  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    Febmary  11,  1S98.) 

1.  Liability  of  Baii.ks  fob  Safk-Kekpino— Damages. 

A  trunk  containing  articles  ot  value  was  left  with  a  bailee  for  storage  by 
a  married  woman,  who  took  a  receipt  containing  the  clause,  "This  receipt 
mast  be  returned  on  delivery  of  goods."  The  trunk  was  afterwards  deliv- 
ered to  the  husband  without  the  knowledge  of  the  wife,  and  without  requir- 
ing the  delivery  of  the  receipt  Held,  that  the  bailee  was  liable  to  the  wife 
for  the  value  of  the  articles  in  the  trunk  which  belonged  to  her  hidividually  at 
the  time  of  their  delivery. 

t.  CoNVKKsioN  BT  Bailee. 

Where  a  trunk  Is  left  with  a  bailee  for  safe-keeping,  delivery  by  blm  of  tlie 
trunk  to  another  Is  a  conversion  entitling  the  owner  to  the  value  of  the  prop- 
erty from  such  date. 

B.  8amk— Evidence  of  Value. 

Where  a  bailee  for  hire  converts  a  trunk  of  valuables  committed  to  his  care. 
In  an  action  to  recover  therefor  an  instruction  that  plaintiff  could  only  recover 
the  lowest  estimate  of  the  value  of  the  articles  as  testified  to  was  error  where 
the  difficulty  of  proving  the  value  was  caused  by  the  act  of  defendant  in 
delivering  the  articles  to  a  person  other  than  the  bailor. 

Appeal  from  trial  term. 

Action  by  Annette  B.  Markoe  against  Tiffany  &  Go.  Judgment 
for  plaintiff,  and  defendant  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Charles  E.  Miller,  for  appellant. 
Flamen  B.  Candler,  for  respondent. 

mORAHAM,  J.  The  plaintiff  deposited  with  the  defendant  for 
safe-keeping  a  trunk  which  contained  silverware  and  other  articles 
of  value,  for  the  storage  and  insurance  of  which  the  plaintiff  was  to 
pay  a  premium  or  charge,  the  amount  of  which  was  fixed  at  |36  per 
year.  The  defendant  issued  to  her  a  receipt  acknowledging  the  re- 
ceipt of  the  trunk,  contents  unknown,  left  with  it  for  safe-keeping,  and 
to  be  redelivered  on  surrender  of  the  receipt.  By  that  receipt  the 
defendant  also  agreed  to  insure  the  plaintiff,  her  executors,  adminis- 
trators, or  assigns,  to  the  amount  of  f3,000  against  loss  of  or  damage 
to  the  said  package  and  contents  by  fire  or  burglary,  and  this  receipt 
contained  the  following  provision :  "This  receipt  must  be  returned  ott 
delivery  of  the  goods,  and  all  liability  under  this  receipt  shall  cease 
on  the  delivery  of  such  package  and  contents  to  the  holder  hereof." 
The  receipt  was  delivered  to  the  plaintiff  when  the  trunk  was  received 
bj  the  defendant's  agent,  inclosed  in  a  letter  which  was  signed^ 


Digitized  by 


Google 


7t')2  48  NEW  YORK  SUFPI^EUENT  (Sup.  CC 

and  83  New  York  State  Reporter. 

"Tiffany  &  Ca  McKinley,"  and  which  stated  that  the  chaise  for 
the  caring  of  the  trunk  would  be  ?3C  a  year.  The  receipt  was  retained 
by  the  plaintiff  from  the  date  of  its  delivery,  on  April  17,  1889.  It 
appeared  that  the  plaintiff,  then  the  wife  of  William  B.  Wetmore, 
subsequently  obtained  a  divorce  from  him.  The  plaintiff  testified  to 
the  contents  of  this  trunk,  describing  each  of  the  articles  therein  con- 
tained. A  portion  of  the  articles  were  piu"chased  by  the  plaintiflf  her- 
self, and  a  portion  of  them  were  wedding  presents.  As  to  those  arti- 
cles which  the  plaintiff  purchased  herself,  she  described  them,  and 
stated  the  cost;  and  as  to  those  articles  which  were  presented  to  her 
she  particularly  described  them,  and  their  value  was  testified  to  by  an 
expert.  There  is  no  evidence  tending  to  contradict  the  plaintiff's  wit- 
ness as  to  the  value  of  the  goods,  or  to  contradict  the  description  of 
the  goods  given  by  the  plaintiff.  The  plaintiff  further  testified  that  in 
the  first  week  of  May,  1889,  two  or  three  weeks  after  they  were  de- 
livered to  the  defendant,  she  presented  the  recdpt.  and  asked  for  her 
trunk,  which  had  been  delivered  to  defendant;  that  she  then  saw  Mr. 
McKinley,  the  same  agent  that  had  written  the  letter,  and  signed  and 
transmitted  the  receipt  to  her;  that  in  answer  to  that  demand  Mc- 
Kinley came  to  her,  and  said:  "I  don't  understand  this  at  all.  That 
trunk  was  delivered  on  the  27th  of  April."  The  witness  asked  to 
whom  it  was  delivered,  and  McKinley  said  that  he  regretted  that  he 
could  not  give  it  to  her,  and  it  never  has  been  delivered  to  her.  No 
•other  explanation  appears  to  have  been  offered.  The  defendant  simply 
refused  to  deliver  it.  On  behalf  of  the  defendant  there  was  evidence 
given  tending  to  show  that  McKinley  delivered  this  trunk,  10  days  after 
its  receipt,  to  the  plaintiff's  then  husband,  without  requiring  the  de- 
livery of  the  receipt,  or  making  any  inquiry  about  it,  except  that  it  was 
^delivered  to  the  person  who  was  supposed  to  be  the  then  hnsband  of 
the  plaintiff.  The  trial  judge  charged  the  juiy  that,  if  they  found  as 
a  matter  of  fact  that  the  trunk  and  contents  belonged  to  Mr.  Wetmore, 
the  person  to  whom  they  were  delivered,  the  delivery  thereof  to  him 
constituted  a  perfect  defense;  that  the  delivery  of  property  to  the 
real  owner  always  constitutes  a  defense  against  the  bailor;  that  many 
of  the  articles  contained  in  the  trunk  "are  conceded  to  have  been  wetl- 
ding  presents  from  friends.  If  the  presents  were  made  to  the  plaintiff, 
they  became  her  individual  property;  if,  on  the  other  hand,  they  were 
made  to  Mr.  and  Mrs.  Wetmore,  jointly,  they  became  the  property  of 
both,  and  in  such  case  a  delivery  to  either  by  Tiffany  &  Go.  would  be 
a  delivery  to  both,  and  constitute  a  perfect  defense  as  to  such  articles." 
The  jury  were  directed,  therefore,  to  examine  the  list  of  articles  which 
had  been  testified  to  by  the  plaintiff,  and  determine  which  of  the  arti- 
cles she  had  purchased  heraelf  and  which  had  been  given  to  her  indi- 
vifJually  as  wedding  presents,  and  to  ascertain  the  value  of  those  arti- 
cles, and  to  allow  the  plaintiff  only  for  such  articles  as  they  should 
•determine  under  this  instruction  belonged  to  her.  This  certainly  w;is 
-as  favorable  to  the  defendant  as  was  justified  by  the  facts.  Clearly, 
all  of  the  articles  that  belonged  absolutely  to  the  plaintiff,  either  be- 
cause they  were  purchased  by  her  or  because  they  had  been  given  to 
her  as  wedding  presents,  or  under  other  circumstances,  were  her  sepa- 
rate property,  for  which  she  would  be  entitled  to  recover.     Whetht^r 
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(H*  DOt  presents  given  to  the  husband  and  wife  jointly,  which  bad  been 
left  in  the  possession  of  the  wife,  and  by  her  delivered  to  a  bailee  for 
safe-keeping,  could  be  delivered  by  said  bailee  to  any  other  person 
without  the  consent  of  the  bailor,  is  a  question  which  it  is  not  nccss- 
sary  for  us  to  determine,  as  the  jury  were  specifically  instructed  that 
they  were  to  allow  for  those  articles  only  which  it  was  proved  be- 
longed to  the  plaintiff,  as  either  having  been  purchased  by  her,  or 
presented  to  her  individually.  The  court  expressly  charged  at  the 
request  of  the  defendant  that  the  plaintiff  could  not  recover  the  value 
of  any  articles  given  as  wedding  presents  to  herself  and  her  husband 
jointly.  The  plaintiff,  being  in  possession  of  this  property,  and  en- 
titled to  such  possession  as  a  joint  owner,  would  be  entitled  to  main- 
tain that  possession;  and,  the  property  having  been  delivered  to  the 
defendant  for  safe-keeping,  any  act  of  the  defendant  in  delivering  the 
property  to  another,  by  which  her  possession  of  the  property  is  taken 
away,  would  entitle  the  bailor  to  maintain  an  action  for  conversion 
of  the  property.  In  such  a  case,  possession,  coupled  with  a  joint 
ownership  in  it,  is  sufficient  to  sustain  an  action  of  trover.  The  nile 
is  stated  in  4  Am.  &  Eng.  Enc.  Law,  p.  117,  as  follows:  "A  person 
ha\ing  a  special  property  of  goods  in  his  rightful  possession  can  main- 
tain trover  against  all  persons  who  may  wrongfully  take  the  goods 
from  him,  even  by  the  command  of  the  general  owner;"  but,  as  the 
jury  have  found  that  the  property  was  the  individual  property  of  the 
plaintiff,  and  as  we  think  that  the  verdict  was  sustained  by  the  evi- 
dence, it  is  not  necessary  to  determine  that  question. 

We  think  also  that  it  was  not  error  for  the  court  to  charge  that 
the  act  of  the  defendant  in  delivering  this  property  M'as  a  conver- 
sion by  the  defendant,  and  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  property  as  of  the  dates  of  the  conversion.  May  1, 
1889.  The  answer  of  the  defendant  admits  the  deposit  of  the  goods 
by  the  plaintiff  with  the  defendant,  to  be  redelivered  to  the  plain- 
ts on  surrender  of  the  receipt  given  therefor,  and  that  thereafter, 
and  before  the  commencement  of  the  action,  the  plaintiff,  at  the 
warehouse  of  the  defendant,  duly  demanded  of  the  defendant  the 
redelivery  to  her  of  the  said  trunk  and  its  contents,  and  thereupon 
produced  and  offered  to  surrender  the  said  orierinal  receipt,  which 
was  th«]  in  her  possession,  and  offered  to  pay  to  the  defendant  its 
premium  or  charges  for  the  storage  and  keep  of  the  said  trunk  and 
its  contents,  and  that  defendant  neglected  and  refused  to  deliver 
the  said  trunk,  or  any  of  its  contents,  to  the  said  plaintiff;  and  the 
plaintiff's  testimony  fixed  the  date  of  that  demand,  which  was  not 
disputed,  as  the  first  week  in  May,  1889.  Assuming  that  the  action 
was  on  contract,  and  not  for  a  conversion,  the  court  charged  that, 
if  the  jury  found  for  the  plaintiff,  they  might  assess  the  damages, 
and  that  the  court  would  add  interest  thereto  from  the  time  of  the 
conversion  as  agreed  to  by  counsel.  There  was  no  exception  to 
this  charge,,  nor  was  there  any  request  by  the  defendant  to  submit 
the  question  of  interest  to  the  jury;  the  only  request  being  that  the 
interest  should  run  only  from  the  time  of  the  commencement  of  the 
action  in  case  there  was  no  demand  upon  the  defendant  for  the 
property;  but  the  answer  admits  the  demand  long  before  the  com- 
49  N.T.S.— 48 


Digitized  by 


Google 


754  49  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  83  New  York  State  Reporter. 

mencement  of  the  action,  and  that  date  was  fixed  by  the  plaintiff  aa 
of  the  first  "week  in  May.  The  mere  statement  by  the  court  'to  the 
jury  that  there  was  a  conversion  of  the  property  as  of  a  certain 
date  was  not  error.  No  recovery  was  allowed  as  bajsed  upon  a  tort 
rather  than  on  contract.  The  court  correctly  instructed  the  jurv 
as  to  the  measure  of  damages,  assuming  that  the  action  was  for  a 
breach  of  contract;  and  merely  characterizing  the  act  of  the  de- 
fendant as  a  conversion  of  the  property  as  of  a  particular  date  did 
not  change  the  liability  of  the  defendant  or  impose  upon  it  any 
additional  bnrden.  Whether  the  action  was  npon  contract  or  in 
tort,  the  measure  of  damages  was  the  same, — that  is,  for  the  value 
of  the  property  upon  the  date  of  the  demand  and  refusal  to  deliver 
it  to  the  plaintiff;  and,  as  no  exception  was  taken  that  wonld  raise 
the  question  as  to  the  right  of  the  plaintiff  to  recover  interest,  ex- 
cept upon  the  ground  that  no  demand  was  made,  which  demand  was 
admitted  by  the  answer,  no  error  appears  npon  the  record  that 
would  justify  a  reversal  or  reduction  of  the  verdict  npon  thar 
ground.  Nor  do  we  think  that  the  court  erred  in  refusing  to  charge 
that  the  plaintiff  could  only  recover  the  lowest  estimate,  or  the 
value  of  the  articles  as  testified  to  by  the  expert  witness  called  for 
the  plaintiff.  The  difiQcnlty  in  the  way  of  the  plaintiff's  proving 
the  value  of  these  articles  was  great,  but  that  difficulty  was  caused 
by  the  act  of  the  defendant  in  delivering  the  articles  to  a  person 
other  than  the  bailor,  and  in  violation  of  the  express  terms  of  the 
contract  between  the  plaintiff  and  defendant,  which  provided  that 
the  goods  were  to  be  delivered  only  upon  the  production  of  the  re- 
ceipt. The  difficulty  of  proving  the  value  thus  being  cansed  by  the 
wrong  act  of  the  defendant,  it  was  not  to  be  reliev^  from  liability 
because  of  such  difficulty.  What  the  plaintiff  was  entitled  to  re- 
cover was  the  fair  market  value  of  her  property,  and  that  fair  value 
was  for  the  jury  to  determine  from  all  of  the  evidence.  The  claim 
of  the  defendant  that  several  of  the  articles  belonged  to  the  bus 
band  and  wife  jointly  was  based  upon  the  use  by  Mrs.  Wetnaore  of 
the  word  "ns"  in  describing  the  circumstances  under  which  they 
were  given.  I  think  that  there  is  a  presumption  that  the  contents 
of  this  trunk  belonged  to  the  plaintiff.  They  were  in  her  pos8<^8- 
sion;  delivered  by  her  to  the  defendant.  The  defendant,  the  bailee, 
justifies  the  delivery  of  the  goods  to  a  third  person  npon  the  )n«nnd 
that  these  articles  were  owned  by  such  third  person.  The  burden 
of  proof  was  upon  the  defendant  to  show  that  fact;  and,  at  least,  it 
was  a  question  for  the  jury  to  say  whether  the  ownership  of  these 
articles  was  proved  by  the  testimony  not  to  have  belonged  to  the 
plaintiff.  In  view  of  the  charge  of  the  court  that  the  jury  were  not 
justified  in  allowing  the  plaintiff  for  the  value  of  the  articles  that 
belonged  either  to  the  husband  personally  or  to  the  husband  and 
wife  jointly,  the  jury  must  have  found  that  all  of  the  property  for 
which  they  made  an  award,  which  was  included  in  the  verdict  of 
f2,000,  was  the  property  of  the  plaintiff,  and  that  the  defendant 
had  failed  to  sustain  that  burden  bv  the  testimony  before  them.  Tt 
seems  to  me,  however,  that  the  verdict  was  larger  than  was  justifird. 
The  court  charged  that  the  plaintiff  could  not  recover  more  than 
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the  value  claimed  in  the  bill  of  particulars.  The  value  claimed  in 
the  bill  of  particulars  was  f2,905.  In  that  was  included  a  gold  serv- 
ice valued  at  |1,500.  Deducting  the  |1,500  allowed  for  it  in  the 
bill  of  particulars,  leaves  the  value  of  the  property  as  stated  in  the 
bill  of  particulars,  excluding  the  gold  service,  at  $1,405,  and  adding 
to  that  sum  the  value  of  the  gold  service  as  fixed  by  the  testimony 
at  9285,  made  the  total  amount  that  the  plaintiff  was  entitled  to 
i-ccover  fl,694,  instead  of  f2,000,  the  verdict  found  by  the  jury. 

We  think,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  unless  the  plaintiff  stipulates  to  reduce  the  judg- 
ment to  the  sum  of  f  1,694,  and  interest  thereon  from  May  7,  1889. 
Upon  the  plaintiff's  makinf;  this  stipulation,  the  judgment,  as  modi- 
fied thereby,  is  afBrmed,  without  costs  of  this  appeal.     All  concur. 


H.  KOEHLBR  &  CO.  v.  RBINHBIMRR. 
(Supreme  Court,  Appellate  Division,  First  D^artment    Febnury  11,  1898.) 

1.    CORPORATIOKe— QOARANTY   OF    LkASB— VALTDnT. 

A  corporation  organized  for  the  manufacture  and  sale  of  beer  and  ale  has 
power  to  guaranty  the  performance  of  the  covenants  In  a  lease  by  a  lessee 
who  has  agreed  to  buy  llqnors  of  the  company  for  sale  on  the  leased  premises. 
8,  Same— EsTOPPBi. 

Where  an  order  of  the  court,  authorizing  a  guardian  to  lease  the  ward's 
property,  required,  as  a  condition,  that  a  certain  corporation  should  guaranty 
the  performance  of  the  covenants  in  the  lease,  upon  the  faith  of  which  guar- 
anty the  premises  were  delivered,  the  corporation  would  be  estopped  to  plead 
aa  defense  that  its  guaranty  was  ultra  vires. 
8.  Contract— CoNsiDEUATioH. 

An  expressed  consideration  In  a  contract  under  seal  Is  amply  sulllclent  to 
support  It 

Appeal  from  trial  term. 

Action  by  H.  Eoehler  &  C!o.  against  Isaac  Beinheimer.  Fr<mi  a 
judgment  dismissing  the  complaint  (45  N.  T.  Supp.  337),  plaintiff  ap- 
peals.    Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  BAB- 
RETT,  BUMSEY,  and  INGRAHAM,  JJ. 

E.  J.  Myers,  for  appellant. 
David  Gerber,  for  respondent. 

BUMSEY,  J.  The  plaintiff  is  a  corporation  organized  under  the 
general  law  of  1848,  and  the  objects  for  which  it  is  organized  are 
the  manufacture  and  sale  of  various  kinds  of  ales  and  beer.  In  the 
month  of  November,  1890,  certain  infants,  the  owners  of  a  building 
in  this  city,  were,  by  their  special  guardian,  about  to  lease  the  prem- 
ises to  one  Hyland,  to  be  used  ajs  a  saloon  for  the  sale  of  beer.  The 
plaintiff  corporation  had  agreed  to  guaranty  the  performance  of  the 
covenants  of  the  lease  by  Hyland.  Before  that  was  done,  how- 
ever, the  plaintiff  entered  into  a  contract  with  the  defendant  under 
bJs  seal,  which  recited  the  fact  that  the  lease  was  about  to  be  made, 
describing  it,  and  that  Koehler  &  Co.  were  about  to  guaranty  the 
performance  of  the  conditions  in  the  lease;  and  the  defendant  agreed 
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that,  if  default  should  be  made  bj  the  lessee  in  the  performance 
of  any  of  the  covenants,  and  the  said  Koehler  &  CJo.  should  be  called 
upon  to  pay  the  rent  or  perform  the  conditions  of  the  lease,  he  would 
pay  to  Koehler  &  Co.  the  rent,  or  any  arrears  thereof,  that  might 
remain  due  under  the  lease,  and  all  damages  that  might  arise  in 
consequence  of  the  nonperformance  of  the  covenants,  or  either  of 
them.  The  lessee  defaulted  in  the  payment  of  certain  of  the  rent, 
and  the  lessor  thereupon  brought  an  action  against  Koehler  &  Co. 
to  recover  the  amount  not  paid  by  the  lessee.  That  action  wiis 
settled  by  Koehler  &  Co.  by  the  payment  of  a  less  amount  than  was 
actually  due  to  the  lessor,  and  in  return  for  that  payment  it  obtaine;! 
a  receipt  in  full  for  the  amount  unpaid,  and  a  release  from  further 
liability  upon  its  guaranty.  Having  made  that  payment,  Koehler  & 
Co.  brought  this  action  to  recover  the  amount  it  had  paid,  and  th<' 
expenses  to  which  it  had  been  put.  At  the  trial  term  the  com 
plaint  was  dismissed,  the  court  deciding  that  the  contract  of  guar- 
anty entered  into  by  Koehler  &  Co.  with  the  lessor  was  not  within 
its  power  as  a  corporation  to  make;  that,  consequently,  the  contraf  r 
could  not  have  been  enforced  against  it  had  it  resisted;  and  that  th 
defendant  was  only  bound  to  indemnify  the  plaintiff  against  a  Ifga' 
liability  which  it  could  have  been  compelled  to  perform.  The  com 
]ilaint  was  dismissed,  therefore,  upon  the  sole  ground  that  the  con 
tract  between  the  plaintiff  here  and  the  lessor,  by  which  the  plaintiff 
p;uarantied  the  performance  by  the  lessee  of  the  covenants  containf-<l 
in  the  lease,  was  ultra  vires;  and,  consequently,  the  only  question 
presented  in  this  case  is  whether  in  that  conclusion  the  court  was 
correct.  For  the  purposes  of  the  case  it  will  be  conceded  that  th' 
contract  of  the  defendant  was  simply  a  contract  of  Indemnity,  and 
not  solely  a  guaranty,  and  that  the  defendant  could  not  be  comp  lli-<' 
to  answer  to  the  plaintiff  for  the  performance  of  any  act  which  the 
plaintiff  was  not  legally  compellable  itself  to  do.  It  will  not  b- 
questioned,  either,  that,  if  the  plaintiflf  here  had  any  defense  to  the 
action  brought  against  it  by  the  lessor,  the  defendant  is  entitled  to 
have  the  benefit  of  that  defense  in  this  action  to  the  same  extent,  and 
with  the  same  effect,  as  though  the  defense  had  been  interpose! 
snccessfnlly  by  the  plaintiff  in  the  action  against  it.  The  only  ques 
tion,  therefore,  which  will  be  considered  is  whether  the  plaintiT 
here  was  liable  upon  its  contract  to  guaranty  the  performance  of  thf 
conditions  of  the  lease.  That  question  has  been  presented  to  tlis' 
courts  of  this  state  several  times  within  the  last  few  years,  and. 
while  the  decisions  upon  the  subject  are  contradictory,  yet  it  may 
fairly  be  said  that  the  weight  of  firtithority  is  to  the  effect  that  sucli 
a,  contract  by  a  brewing  company  is  not  beyond  its  powers.  Fuld 
V.  Brewing  Co.  (Com.  PI.)  18  N.  Y.  Supp.  456;  Holm  v.  Brewing  Co.. 
21  App.  Div.  204,  47  N.  Y.  Supp.  518.  The  case  of  Filon  v.  Brewing 
Co.  (Sup.)  15  N.  Y.  Supp.  57,  has  been  cited  as  laying  down  a  differ- 
ent rule.  The  question  there  was  not  presented  in  precisely  the 
same  way.  In  that  case  the  secretary  of  the  Miller  Brewing  Com- 
pany had  leased  from  Filon  certain  premises  to  be  used  by  a  third 
person.  It  appeared  that  the  company  did  not  take  possession  of 
the  premises  leased,  and  did  not  make  any  effort  to  occupy  them,  but 
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it  proposed  to  permit  a  third  person  to  use  them;  and  there  was 
grave  doubt  in  the  case  whether  the  secretary,  who  executed  the 
lease,  had  any  power  to  do  so.  The  court  held  in  that  case  that 
the  proper  execution  of  the  lease  had  not  been  proved  so  as  to  charge 
the  brewing  company.  It  was  also  held  by  the  justice  delivering 
the  opinion  that,  if  the  secretary  had  power  to  execute  the  lease, 
the  act  was  outside  of  the  purposes  for  wlii«h  the  oomjiany  wa.»>  in- 
corporated, and  therefore  it  was  ultra  vires,  and  the  defendant  was 
not  liable  upon  the  lease.  If  that  case  could  be  deemed  an  author- 
ity that  a  corporation,  in  guarantying  a  lease  for  the  purpose  of  in- 
creasing the  sales  of  the  article  in  which  it  deals,  necessarily  goes 
beyond  its  powers,  so  that  its  contract  of  guaranty  is  void,  it  must  be 
deemed  to  be  overruled  by  the  two  cases  cited  above.  The  same 
question  was  presented  to  the  supreme  court  of  Wisconsin  in  a  very 
recent  case,  where  the  facts  were  almost  precisely  as  they  are  here, 
and  it  was  held  that  a  brewing  company  had  the  power  to  make  such 
a  guaranty,  and  was  liable  upon  it.  Winterfleld  v.  Brewing  Co., 
71  N.  W.  101.  But  if,  upon  a  consideration  of  the  authorities,  it 
shall  be  deemed  that  the  question  has  not  been  settled  in  this  state, 
and  is  still  open  for  consideration,  nevertheless  we  think  that  upon 
principle  the  plaintiff  was  clearly  liable  on  the  contract  it  made. 
Its  business  was  the  manufacture  and  sale  of  beer.  Hyland  was 
about  to  open  a  saloon,  in  which  beer  should  be  sold.  He  had  not, 
before  that  time,  been  a  customer  of  the  plaintiff,  but  he  promised, 
in  case  the  plaintiff  executed  this  guaranty,  that  he  would  buy  his 
beer  of  it,  and  the  guaranty  was  executed  for  the  purpose  of  secur- 
ing a  customer,  and  that  was  its  object.  The  contract  to  guaranty 
this  lease  was  not  illegal  in  the  sense  that  it  was  forbidden  by  the 
statute,  or  that  it  was  against  public  policy.  It  is  ultra  vires,  if  at 
all,  simply  because  it  d<jes  not  relate  to  something  within  the  pur- 
view of  the  objects  for  which  the  corporation  was  organized.  A 
trading  corporation  like  this  has  the  right  to  foster  its  legitimate 
business  by  all  usual  and  proper  means,  and  it  may  make  all  con- 
tracts which  are  useful  or  necessary  to  enable  it  to  carry  on  the  busi- 
ness or  accomplish  the  objects  of  its  incorporation.  Railroad  Co. 
V.  Evans,  6  Gray,  25,  38.  It  is  said  by  Judge  Earl  in  the  case  of 
Holmes,  Booth  &  Haydens  v.  Willard,  125  N.  Y.  75,  81,  2.")  N.  E. 
1083,  that  a  corporation  dealing  in  manufactured  goods,  and  need- 
ing them  for  sale,  may,  as  a  proper  incident  to  its  business,  extend 
financial  aid  to  a  manufacturer  by  advancing  him  money  to  enable 
him  to  furnish  the  goods.  The  doctrine  of  ultra  vires  took  its  rise 
at  a  very  early  day  in  the  history  of  corporations,  at  a  time  when  they 
■were  not  common,  and  were  created  for  quasi  public  purposes,  anil 
regarded  to  a  certain  extent  as  public  in  their  nature.  At  that  time 
not  only  was  their  manner  of  contracting  closely  limited,  but  their 
power  to  make  contracts  was  jealously  guarded,  and  the  courts  were 
not  slow  to  invalidate  any  act  by  which  a  corporation  might  go 
beyond  the  express  powers  which  had  been  granted  to  it.  But  that 
doctrine  has  been  considerably  limited  in  later  days.  Corporations 
are  now  organized  to  carry  on  every  kind  of  business  which  may  be 
performed  by  individuals.     The  purpost'S  of  trading  corporations 
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are  in  no  way  public  in  their  nature.  So  far  as  the  people  are  con- 
cerned, whether  a  corporation  shall  make  one  contract  or  another. 
80  long  as  it  advances  the  purposes  for  which  the  corporation  was 
organized,  is  absolutely  unimportant;  and  so  the  rule  has  come  to 
be  laid  down  that,  except  as  restrained  by  law,  trading  corporations 
have  the  implied  power  to  make  all  such  contracts  as  will  furthw 
the  objects  of  their  creation,  and  their  dealings  in  this  regard  may  be 
likened  to  those  of  an  individual  seeking  to  accomplish  the  same 
ends.  4  Am.  &  Eng.  Enc.  Law,  245;  1  Mor.  Priv.  Corp.  §  320;  Green's 
Brice,  Ultra  Vires,  72. 

In  examining  the  question  whether  a  contract  of  a  trading  cor- 
poration is  beyond  its  powers,  it  is  not  very  important  whether  the 
contract  was  a  sagacious  one  to  make  or  not  If  it  appears  that  the 
thing  done  tended  to  increase  the  business  it  was  organized  to  do, 
the  courts  need  not  concern  themselves  with  the  question  whether 
the  contract  was  a  wise  Mie.  The  simple  question  is,  if  the  contract 
were  carried  out,  whether  it  would  have  been  likely  to  increase  the 
business  of  the  corporation.  In  this  case,  as  the  contract  appears 
to  have  been  made  with  the  purpose  of  obtaining  a  customer  for  the 
plaintiff's  beer,  the  only  thing  to  be  examined  is  whether,  if  the  ar- 
rangement had  been  carried  out  as  expected  at  the  time  the  ccmtract 
of  guaranty  was  entered  into,  it  would  have  tended  to  increase  the 
sales  of  the  commodity  in  which  the  plaintiff  dealt.  The  arrange- 
ment with  Hyland  may  not  have  reached  the  dignity  of  an  enforce- 
able contract,  but  yet  it  may  well  have  resulted  in  a  great  increase 
of  the  plaintiff's  business;  and,  if  so,  it  was  undoubtedly  a  reason- 
able contract  for  it  to  make.  The  purpose  of  the  plaintiff's  organi- 
zation was  to  make  and  sell  beer.  It  was  undoubtedly  competent 
to  enter  into  any  contract  adapted  to  further  that  purpose,  and  not 
against  public  policy.  No  one  would  hesitate  to  say  that  the  plain- 
tiff might  have  rented  a  place  in  which  to  dispose  of  its  wares,  and 
established  an  agent  there  for  that  purpose.  Can  it  be  said,  as  a 
matter  of  law,  that  it  was  foreign  to  the  purposes  of  its  oi^^anira- 
tion  to  enter  into  a  contract  with  a  person  who  was  engaged  In  the 
sale  of  that  sort  of  wares  by  which  it  should  be  made  worth  his 
while  to  deal  exclusively  in  the  plaintiff's  wares?  Clearly  it  could 
not,  and,  if  the  arrangement  operated  successfully,  it  was  quite  cer- 
tain that  the  business  of  the  plaintiff  would  be  increased.  It  may 
be  said  that  there  was  nothing  to  show  that  the  contract  was  one 
which  was  customary  to  be  made  in  the  business;  but  that  is  of  no 
importance.  The  question  is  whether,  upon  a  consideration  of  all 
the  facts,  it  appears  that  the  contract  vras  one  which  could  have 
fostered  the  purposes  for  which  the  corporation  was  organized.  If 
it  might,  then  it  was  within  the  power  of  the  corporation  to  make 
it;  otherwise  not.  That  question,  as  it  seems  to  us,  must  clearly 
be  answered  in  the  aflBrmative  in  this  case. 

An  examination  of  the  record  shows  that  the  persons  altering  into 
this  lease  were  infants;  that  an  application  had  been  made  to  the 
court  by  their  special  guardian  to  authorize  the  lease  of  these  prem- 
ises; that  the  special  guardian  reported  to  the  court  the  terms  upon 
which  the  lease  was  to  bt  made,  and  that  one  of  those  terms  was 
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that  the-  lease  was  to  be  guarantied  by  the  plaintiff.  That  report 
'was  accompanied  by  a  memorandum  of  an  agreement  by  which  the 
lessor  undertook  to  procure  such  a  guaranty,  and  the  order  of  con- 
firmation authorizing  the  execution  of  the  lease  required  that,  in 
addition  to  the  usual  covenants,  it  should  contain  certain  other  con- 
ditions, one  of  which  was  that  the  lessee  should  procure  H.  Koehler 
&  Co.  to  guaranty  in  the  usual  form  the  performance  of  the  cove- 
uants  and  conditions  contained  in  the  lease.  It  is  apparent  from  these 
facts  that  this  guaranty  given  by  the  plaintiff  was  a  condition  upon 
which  the  lessee  was  permitted  to  enter  into  the  lease,  and  that  the 
lease  was  executed  upon  the  express  authority  of  that  guaranty.  It 
was,  therefore,  so  far  as  the  plaintiff  was  concerned,  an  executed  con- 
tract, in  which,  in  reliance  upon  the  act  of  the  plaintiff,  the  lessor 
had  delivered  over  the  possession  of  this  property  under  the  lease 
to  the  lessee.  That  state  of  facts  brings  the  case  precisely  within 
the  case  of  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  in  which  it  was  said 
that  a  corporation  will  not  be  permitted  to  advance  the  plea  of  ultra 
vii-es  where  the  contract  with  regard  to  which  it  is  interposed  was 
one  entered  into  in  reliance  upon  the  act  of  the  corporation.  See, 
also,  GasUght  Co.  v.  Claffy,  151  N.  Y.  24,  45  N.  E.  390.  It  may 
be  said  that  the  liability  imposed  upon  this  plaintiff  by  this  contract 
of  guaranty  was  greatly  in  excess  of  any  possible  benefits  that  could 
accrue;  but  nothing  of  that  sort  appears,  nor  would  it  be  of  any 
importance  if  it  did.  Neither  the  du-ectors  nor  the  stockholders  of 
the  plaintiff  seem  to  have  made  any  objections  to  the  contract,  and 
the  validity  of  such  a  contract  does  not  depend  upon  the  question 
whether  it  was  a  wise  one  to  make,  but  upon  whether  the  object  of 
it  was  to  increase  the  business  of  the  company,  and  whether,  upon 
the  whole,  it  was  possible  that  that  object  should  have  been  attained. 

It  is  said  that  there  was  no  consideration  moving  to  Reinheimer 
for  his  contract  of  indemnity.  Upon  that  point  it  need  only  be  re- 
marked that  his  contract  was  under  seal,  and  expressed  a  considera- 
tion, and  that  was  amply  sufficient  to  support  it. 

We  do  not  consider  whether  Eeinheimer  was  induced  to  enter  into 
this  contract  by  false  representations.  While  evidence  was  given 
upon  both  sides  in  regard,  to  that  matter,  the  court  did  not  pass  upon 
it,  but  put  its  decision  solely  upon  the  ground  that  the  contract  was 
one  which  the  plaintiff  had  no  power  to  make.  Our  judgment  is 
that,  upon  the  facts  appearing  here,  this  contract  of  guaranty  was 
one  within  the  power  of  the  plaintiff  to  enter  into;  that  it  could 
have  no  defense  to  the  action  brought  against  it  by  the  lessor;  and 
therefore  it  was  entitled  to  be  indemnified  against  the  liability  which 
it  incurred,  and  should  have  recovered  from  the  defendant  the  amount 
it  lost 

Hie  judgment  therefore  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.     All  concur. 
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PEOPLE  ex  rel.  BBODERICK  ▼.  MOKTON  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    January  12.  1S98.) 


'1 


L  Officbbs— Remotat, — Rights  of  Vbtbranb. 

Under  Laws  1804.  c.  TIG,  providing  that  booorably  discharged  Union ' 
erans  shall  be  preferred  for  employment,  and  shall  be  removed  only  tot\ 
competency  and  conduct  inconsistent  with  the  positions  held  by  them,  tbe  f 
m!s.sal  of  a  veteran  because  an  elevator  which  be  bad  run  was  stopped  for  i 
weeks  for  repairs  was  improper. 

a.  Same. 

Whenever  economy  requh-es  the  reduction  of  a  force  of  laborers,  none  of 
whom  are  hired  for  a  specified  time,  the  veteran  must  be  the  last  to  be  dis- 
charged, under  said  st.itute. 

8.  Masdamus— Trustees  of  Public  Buit-din-gs. 

A  court  hii!!  Jiirisdiction  to  issue  a  writ  of  mandamus  against  the  trustees 
of  public  bulUlin!:rs,  corajKiscd  of  the  governor,  Uentenant  governor,  an4  th? 
spealier  of  the  ass(>mbly,  since  they  are  not  affected  thereby  in  their  tecv>ectlve 
executive  or  legislative  capacities. 

4.  Same— Power  to  Execute  Writ. 

The  (lucstion  whether  the  court  has  sufficient  force  to  execute  a  writ  of 
mandamus  is  not  to  be  considered  in  determining  whether  applicant  is  enti- 
tled to  the  writ 

5.  Offickrs— Removat,  of  Vf-terans— Reinstatemest. 

A  veteran  designated  on  the  pay  rolls  under  tbe  general  head  of  "laborers." 
when  discharged  in  violation  of  Laws  1884,  c.  71C,  is  not  entitlpd  to  be  rein- 
stated by  mandamus  to  Ills  former  position,  but  only  to  some  Iclnd  of  worl; 
Included  in  the  general  line  performed  by  "laborers." 

6.  Mandamus— Prayer  and  Relief. 

Where  an  altem.itire  writ  of  mandamus  Is  Issued,  and  the  facts  of  the 
case  are  developed  on  the  trial,  the  order  made  thereon  may  award  such  a 
final  writ  as  the  facts  wairant,  though  relator  has  asked  for  too  much.  sinc>- 
such  proceedings  are  made  analogous  to  actions  by  Code  Civ.  Proc.  S  20S2. 

7.  Same— Right  to  Recover  Damages. 

■WTiere  an  alternative  writ  of  mandamus  was  directed  to  persona  in  their 
capacity  as  trustees  of  public  buildings  to  compel  the  reinstatement  of  a  vet- 
eran who  had  been  discliargcd  in  violation  of  Laws  1804,  c.  T16,  and  a  per- 
emptory writ  would  have  to  be  executed  against  different  pers9ns'  who  had 
succeeded  defendants  as  trustees,  tlie  damages  caused  by  the  wrongful  dis- 
charge could  not  be  reeoverod,  though  expressly  authorized  in  general  cases 
by  Code  Civ.  Proc.  |  2088,  since  under  Laws  18d4.  c.  TIG.  {  1,  such  dtamase* 
are  recoverable  from  the  trustees  in  their  individual  capacity. 

Appeal  from  special  term. 

Action  of  mandamus  by  the  people,  on  the  relation  of  Michael 
Broderick,  against  Levi  P.  Morton  and  othera,  as  trustees  of  public 
buildings,  and  Frederick  P.  Easton,  as  superintendent  of  public 
buildings.  From  an  order  confirming  the  report  of  a  referee,  and 
dismissing  the  alternative  writ  of  mandamus,  plaintiff  appeals. 
Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEREUCE,  PUT- 
NAM, and  MERWIN,  JJ. 

M.  D.  Nolan,  for  ajjpellant. 

G.  D.  B.  Hasbrouek,  Dep.  Atty.  Gen.,  for  respondents. 

PARKER,  P.  J.  The  following  facts  clearly  appear  from  the  rec 
ord  in  this  case:     The  relator  was  employed  as  an  "orderly,"  go 
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called,  in  the  maintenance  department  of  the  public  buildings  at 
Albany.  He  was  an  honorably  discharged  Union  sailor  of  the 
^war  of  the  Rebellion.  About  a  month  after  snch  employment  he 
fas  assigned  to  the  duty  of  running  one  of  the  senate  elevators  in 
^ecapitol  building,  and  continued  at  such  work  until  October  2, 
For  such  service  he  was  paid  the  sum  of  f75  per  month.  The 
Iperintendent  of  public  buildings,  subject  to  the  approval  of  the 
rustees,  appoints,  and  suspends  or  removes,  all  persons  employed 
^n  such  department,  and  also  prepares  rules  and  regulations  for  their 
government.  Laws  189.3,  c.  227,  §  4.  It  seems  that  persons  em- 
ployed in  such  department  by  the  superintendent  are  designated  on 
the  pay  rolls  as  orderlies,  watchmen,  cleaners,  and  laborers.  Those 
running  elevators  are  included  within  the  list  of  laborers.  "Some 
of  the  duties  of  laborers  are  to  run  elevators:  some  are  cleaning  the 
park,  shoveling  snow,"  etc.  Their  pay  is  regulated  by  the  work  they 
do.  Whether  the  orderlies  are  employed  to  perform  any  specifically 
defined  duties  does  not  appear.  But  inasmuch  as  the  relator  wa« 
so  soon  after  employment  put  to  the  performance  of  a  laborer's 
work,  and  continued  in  it  for  so  long  a  time,  he  must  be  deemed 
to  have  been  an  employ^  of  that  class  when  he  was  discharged.  On 
the  2d  of  October,  1895,  the  relator  was  discharged.  The  referee 
finds  that  he  was  then  dropped  from  the  pay  rolls,  but  not  dischar- 
ged. The  facts,  however,  which  he  finds,  and  which  are  undisputed, 
clearly  show  that  he  was  then  discharged,  and  he  has  never  since 
been  re-employed.  At  the  time  he  was  so  discharged  there  were 
many  men  employed  performing  the  work  of  laborers  who  were  not 
discharged  soldiers  or  sailors,  and  some  of  them  were  then  running 
other  elevators  in  the  building.  No  charges  of  "incompetency,  or 
conduct  inconsistent  with  the  position  which  he  held,"  were  ever 
made  against  the  relator.  The  reason  given  for  his  discharge  was 
that  the  elevator  which  he  was  then  running  was  about  to  be  stopped 
for  extensive  repairs,  and  that  his  services  were  therefore  not  needed. 
Soon  after  the  dischai^re  repairs  were  begun  upon  that  elevator,  and 
for  some  weeks  it  was  not  used,  but  it  was  put  into  operation  again 
within  four  to  six  weeks  after  such  repairs  began  upon  it.  On  or 
about  February  24,  1896,  the  relator  began  these  proceedings  by 
mandamus  to  require  the  trustees  and  superintendent  of  public  build- 
ings to  "restore  him  to  his  said  position  of  running  an  elevator, 
and  to  reimburse  him  with  a  sum  equivalent  to  what  his  salary 
wonld  have  amounted  to  from  the  date  of  his  dismissal  to  the  date 
of  his  reinstatement." 

By  chapter  716,  Laws  1894,  it  is  provided  that,  in  every  public  de- 
partment and  upon  all  public  works  "of  this  state,  honorably  dischar- 
ged Union  soldiers  and  sailors  shall  be  preferred  for  appointment 
and  employment,"  etc.;  "and  in  all  cases  the  person  having  the 
power  of  employment  or  appointment,  unless  the  statute  provides 
for  a  definite  time,  shall  have  the  power  of  removal  only  for  incom- 
petency and  conduct  inconsistent  with  the  position  held  by  the  em- 
ploy^ or  appointee."  The  relator  claims  that  his  removal  was  in 
violation  of  the  provisions  of  the  act  above  cited.  The  defendants 
make  several  answers  to  this  claim. 
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First,  that,  because  the  runoing  of  the  elevator  upon  which  he 
was  employed  was  necessarily  stopped,  his  Berrices  had  become 
unnecessary,  and  that,  therefore,  it  was  the  duty  of  the  defendants 
to  no  longer  employ  him;  and  they  attempt  to  brin^  this  case  within 
the  authority  of  Phillips  v.  Maror,  etc.,  88  N.  Y.  246;  Langdon  v. 
Mayor,  92  N.  Y.  427;  People  v.  Adams,  51  Hun,  583,  4  N.  V.  Snpp. 
622;  People  v.  Mayor  of  City  of  Brooklyn,  149  N.  Y.  225,  43  N.  E.  554. 
It  is  manifest,  however,  that  the  principle  decided  in  that  line  of 
cases  cannot  apply  to  this.  In  those  cases  the  ofiSce  from  which 
the  relator  had  been  removed  was  in  good  faith  abolished;  in  this, 
there  is  no  ofiBce  to  abolish.  Many  laborers  were  needed  and  con- 
tinued about  the  building,  some  of  whom  were  not  discharged  sol- 
diers or  sailors.  And,  inasmuch  §s  the  statute  provides  that  such 
soldiers  and  sailora  shall  be  preferred  for  employment  over  those  who 
are  not,  it  seems  clear  that  whenever  economy  requires  the  reduc- 
tion of  such  a  force  of  laborers,  none  of  whom  are  hired  for  any 
specified  time,  the  soldier  and  sailor  must  be  the  last,  rather  than 
the  first,  to  be  discharged.  In  re  Sullivan,  55  Hun,  285,  8  X.  Y. 
Supp.  401;  McCloskey  v.  Willis,  15  App.  Div.  594,  44  N.  Y.  Supp. 
682;  People  v.  Adams,  53  Hun,  141,  6  N.  Y.  Supp.  128.  Moreover, 
the  particular  elevator  upon  which  relator  was  employed  waa  never 
abandoned.  A  temporary  cessation  of  its  use  occurred,  but  it  was 
■oon  in  operation  again,  and  therefore  it  cannot  even  be  said  that 
the  particular  employment  to  which  the  relator  had  been  put  was 
no  longer  necessary. 

The  respondents  also  object  that  the  writ  of  mandamus  could  not 
properly  issue,  because  "its  enforcement  could  not  be  secured."  This 
idea  is  based  upon  the  theory  that,  because  the  trustees  of  public 
buildings  consist  of  the  governor,  the  lieutenant  governor,  and  the 
speaker  of  the  assembly,  this  court  has  no  jurisdiction  to  issue  its 
writ  against  them.  It  is  clear  that  the  writ  does  not  propose  to 
interfere  with  the  executive  department  of  the  state.  It  is  not  di- 
rected to  Levi  P.  Morton  in  his  character  as  governor.  It  does  not 
require  him  to  do  any  act  concerning  the  execution  of  the  duties  of 
that  office.  Hence  it  is  no  infringement  upon  the  rule  that  one  de- 
partment of  the  government  may  not  interfere  with  another  of  the 
co-ordinate  departments  in  the  legitimate  exerciae  of  its  jurisdic- 
tion and  powers,  and  the  argument  of  the  learned  counsel  for  the 
respondents  does  not  exactly  claim  that  it  is.  His  argument  is 
that,  if  the  writ  does  issue,  the  court  would  have  no  power  to  en- 
force it,  should  the  governor  and  lieutenant  srovemor  refuse  to  obey. 
In  this  case,  those  two  officials  are  before  this  court  as  members  of  a 
board,  created  by  law,  and,  like  every  other  board  so  created,  amena- 
ble to  the  law.  It  is  not  to  be  supposed  that  they  will  refuse  obedi- 
ence to  that  law;  much  less  is  it  pertinent  to  suppose  that  either 
would  invoke  the  power  of  the  executive  to  resist  obedience  to  the 
law.  A  mandamus  is  sometimes  refused  when  the  legal  power  to 
obey  it  has  passed  from  the  board  or  tribunal  to  which  it  is  directed 
(People  V.  Hoyt,  66  N.  Y.  606);  but  the  idea  that  it  should  be  denied, 
because  its  execution  might  bo  successfully  resisted,  is  no  more  per- 
tinent to  the  issninji  of  snoh  a  writ  than  it  would  be  to  a  warrant  of 
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arrest  for  murder  or  any  other  process  of  the  court  The  question 
whether  the  court  has  suflQcient  force  to  execute  the  writ  is  not  to  be 
considered  in  determining  whether  the  citizen  who  applies  for  it  is  or 
is  not  entitled  to  it. 

The  respondents  further  object  that  the  relator  lias  asked  for  more 
than  he  was  entitled  to,  in  two  particulars:  First,  that  he  was  not 
entitled  to  be  "reinstated  to  his  former  position  of  running  an  ele- 
vator"; and,  secondly,  that  he  asks  to  recover  his  damages  in  this 
jMwceeding.     And  hence  they  claim  that  the  writ  should  be  dismissed. 

As  to  the  first  objection,  the  relator  has  asked  more  thiin  he  is 
entitled  to.  He  was  employed  as  a  laborer  in  the  "maintenance  de- 
partment of  the  public  buildings."  All  men  so  employed  are  sub- 
ji  ct  to  the  directions  of  the  superintendent,  who  may  assign  any  one 
of  them  to  any  work  he  deems  for  the  best  interests  of  that  depart- 
ment, I  do  not  understand  from  the  record  before  us  that  any  la- 
borer has  secured  the  right  to  continue  running  an  elevator  because 
he  has  once  been  aBsigned  to  that  work.  Men  are  tak^n  from  other 
work  as  laborers,  put  upon  the  elevators,  and  then  ordered  back  to 
their  former  work.  As  a  laborer,  he  is  not  hired  for  that  particular 
work,  but  to  do  any  in  that  grade  to  which  the  superintendent  shall 
assign  him.  During  all  the  time  of  his  employment,  therefore,  I 
understand  the  relator  was  subject  to  removal  from  the  elevator  and 
assignment  to  other  work,  although  such  change  would  have  lessened 
his  monthly  wages.  His  rights,  therefore,  under  this  statute,  were 
that  he  be  preferred  in  his  employment  as  a  laborer  to  those  who 
were  not  honorably  discharged  soldiers  or  sailors.  And  all  that  he 
could  lawfully  demand  was  that  he  be  reinstated  to  his  position  as 
a  laborer,  subject  to  all  the  regulations  affecting  that  class  of  em- 
ploy^. But  an  alternative  writ  having  been  issued,  and  the  facts 
of  this  case  having  been  developed  by  a  trial,  I  see  no  reason  why 
the  order  made  thereon  may  not  award  such  a  final  writ  as  the  facta 
warrant.  Such  proceedings  are  made  analogous  to  those  in  an  ac- 
tion (Code  Civ.  Proc.  §  2082),  and  the  judgment  may  therefore  be  con- 
sistent with  the  facts  proven.  In  People  r.  Supervisors  of  Queens 
Co.,  142  N.  Y.  271-278,  36  N.  E.  1062,  it  is  said: 

"It  the  substantial  rigbt  Is  set  out  In  the  writ,  the  proceeding  will  not  fall 
ttecause  the  relator  asks  for  too  much,  or  mistakes  to  some  extent  the  relief  to 
which  be  Is  entitled.  The  court,  In  awarding  the  peremptory  writ,  may  mold 
It  according  to  the  Just  right  of  all  parties." 

As  to  the  second  objection,  it  is  not  so  clear  that  the  relator  has 
asked  too  much.  The  statute  above  cited  not  only  allows  tbe  per- 
son "so  wrongfully  removed  or  refused  such  preference"  the  remedy 
by  mandamus,  but  also  gives  him  "right  of  action  in  any  court  of 
competent  jurisdiction  for  damages  as  for  an  act  wrongfully  done." 
By  section  2088  of  the  Code,  it  is,  in  substance,  provided  that,  where 
a  return  has  been  made  to  an  alternative  writ  of  mandamus,  the 
court,  upon  final  order,  must  also,  if  the  relator  so  elects,  award  to 
him,  against  the  defendant  who  makes  the  return,  the  same  damages, 
if  any,  which  the  relator  might  recover  in  an  action  against  the  de- 
fendant for  a  false  return.     It  also  further  provides  as  follows: 
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"The  relator  may  require  his  damages  to  be  assessed  upon  the  trial  of  an  Issue 
of  fact  If  the  verdict,  report  or  decision  is  In  his  favor.  .  *  •  •  Such  an  as- 
sessment of  damages  bars  an  action  for  a  false  return." 

Such  was  the  rule  under  the  Revised  Statutes.  People  v.  Saper- 
visors  of  Richmond  Co.,  28  N.  Y.  112,  where  the  damages  allowt-d 
were  confined  strictly  to  those  resulting  from  the  false  return  of  tlie 
supervisors  to  whom  the  writ  was  directed. 

In  People  v.  Musical  Mutual  Protective  Union,  118  N.  Y.  101.  2.3 
N.  E.  121),  it  was  held  that  damages  incurred  by  the  relator  from 
being  removed  as  a  member  of  the  defendant  company  were  properly 
allowed  him  in  mandamus  proceedings  instituted  to  compel  Ms  resti- 
tution. See,  also,  People  v.  WTiappingtrs  Falls,  151  N.  Y.  386,  45 
N.  E.  852.  Within  the  authorities  last  above  cited,  the  relator's 
damages  accruing  to  him  on  account  of  hia  unlawful  removal  could  be 
recovered  in  this  proceeding,  although  it  is  plain  they  are  not  snch 
as  he  could  recover  for  a  false  return ;  but  this  further  peculiarity  pre- 
sents itself  in  this  case:  The  proceeding  is,  in  effect,  against  the 
trustees  and  superintendent  of  public  buildings,  as  a  board  of  public 
oflicers,  and  not  against  the  individuals.  Unless  we  consider  it  in 
that  character,  we  would  have  to  dismiss  the  writ  on  the  ground  that 
those  to  whom  it  was  directed  were  no  longer  in  a  condition  to  obey 
it,  having  passed  out  of  ofiice  and  been  succeeded  by  others.  People 
v.  Maher,  64  Hun,  408,  19  N.  Y.  Supp.  758.  Thus  this  writ  must  be 
executed  against  persons  who,  although  they  are  the  same  officers, 
are  not  the  same  individuals  who  made  the  wrongful  removal.  The 
statute  above  cited  bases  the  damages  which  it  gives  to  the  relator 
upon  the  "act  wrongfully  done."  That  statute,  as  amended  by  chap- 
ter 821,  Laws  1891),  in  addition  to  giving  damages,  provides  that  a 
refusal  to  give  the  preference,  etc.,  "shall  be  deemed  a  misdemeanor."^ 
An  intent  on  the  part  of  the  legislature  is  here  manifested  to  hold 
those  who  committed  the  wrong  liable  as  individuals  rather  than  as 
public  officials.  The  ones  who  could  be  prosecuted  for  the  misde- 
meanor are  the  ones  who  are  to  pay  the  damages,  and,  in  my  opinicm. 
it  was  not  intended  to  charge  such  damages  against  the  state,  or 
against  the  fupd  provided  by  the  state  for  the  expenses  of  that  de- 
partment. Hence  I  conclude  that,  under  the  circumstances  of  this 
case,  those  to  whom  the  writ  must  issue  to  reinstate  the  relator  are 
not  those  against  whom  the  right  of  action  for  damages  is  given, 
and  therefore  that  the  relator  cannot  recover  them  in  this  proceed- 
ing. But,  as  above  said,  where  an  alternative  writ  has  been  granted 
and  a  trial  had.  the  final  order  may  award  the  proper  writ,  although 
the  petition  may  have  asked  too  much.  These  considerations  lead 
to  the  result  that  the  order  confirming  the  referee's  report,  and  dis- 
missing the  writ,  must  be  reversed;  and  inasmuch  as  the  question 
of  damages  is  not  to  be  considered,  and  the  facts  are  all  before  this 
court,  we  can  direct  that  such  a  peremptory  writ  issue  as  the  facts 
require. 

The  order  appealed  from  is  reversed,  with  flO  costs  and  disburse- 
ments of  this  appeal,  and  with  costs  to  the  appellant  in  the  court  be- 
low; and  an  order  is  granted  directing  that  a  peremptory  mandamus 
issue  requiring  the  trustees  and  superintendent  of  public  buildings 
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to  reinstate  the  relator,  Michael  Broderick,  in  his  emploTment,  as 
a  laborer,  in  the  capitol  bnilding,  held  by  him  on  and  prior  to  Oc- 
tober 2,  1895,  without  orejudice  to  an  action  or  proceeding  to  re- 
cover damages  for  his  removal.     All  concur;  PUTNAM,  J.,  in  resnlt. 


SELLERS  V.  DBMPSBT. 
(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1898.) 

1.  Pkrsonai,  Injuries— Dbfbctitb  Apparatus— Neoliobnce. 

Plaintiff  was  Injured  by  the  fall  of  a  dumb-waiter,  operated  from  without 
the  shaft  by  band.  The  apparatus  was  out  of  repair,  but  the  defect  which 
solely  caused  the  accident  was  not  known  to  defendant,  the  owner  of  the 
building,  or  to  the  Janitor,  plaintiff's  employer.  The  apparatus  had  been  In 
use  less  than  a  year,  and  there  was  uo  evidence  to  show  the  necessity  of  Its 
periodical  Inspection.  Held,  that  a  motion  for  nonsuit  should  have  been 
granted. 

•2.  Same— Rkpair  of  Premises— Owner's  Liabiutv. 

Defemlnnt,  not  being  plaintiff's  employer,  was  only  bound  to  keep  the  ap- 
paratus In  such  repair  that  persons  rightfully  using  It  would  be  reasonably 
safe. 

Appeal  from  trial  term. 

Action  by  Lizzie  Sellers  against  Bridget  Dempsey  for  personal  in- 
jnries.  From  a  judgment  in  favor  of  plaintiff,  entered  on  the  ver- 
dict of  the  jury,  and  from  an  order  denying  defendant's  motion  for  a 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

M.  P.  O'Connor,  for  appellant 
John  P.  Foley,  for  respondent. 

PATTERSON,  J.  This  is  an  appeal  from  a  judgment  in  favor 
•of  the  plaintiif  and  against  the  defendant,  Bridget  Dempsey,  in  an 
-action  brought  to  recover  damages  for  injuries  claimed  to  have  been 
unstained  by  the  plaintiff  through  the  negligence  of  the  defendant, 
and  from  an  order  denying  a  motion  for  a  new  trial.  The  action 
was  originally  brousrht  against  Mrs.  Dempsey  and  other  defendants, 
who,  it  was  claimed,  were  associated  with  her  in  the  ownership  of 
•certain  premises  upon  which  the  accident  occurred  which  resulted 
in  the  plaintiff's  injuries.  The  complaint  was  dismissed  as  to  all 
the  defendants  other  than  Bridget  Dempsey.  It  appeared  in  evi- 
-dence  that  Mrs.  Dempsey  was,  in  a  general  sense,  the  owner  of  the 
premises  referred  to,  and  that  she  collected  the  rents  thereof,  and 
had  the  general  administration  of  the  property.  The  premises  con- 
sisted of  an  apartment  or  tenement  house  in  which  she  employed  a 
janitor  by  the  name  of  O'Connell.  It  was  his  business  to  take  care 
-of  the  house,  and,  as  he  himself  testified,  and  among  other  things, 
to  collect  and  remove. the  ashes  from  various  apartments  in  the 
building.  As  an  appliance  for  the  accomplishment  of  that  purpose, 
there  was  in  the  building  a  dumb-waiter,  used  as  a  lift,  and  which 
was  operated  by  hand,  by  means  of  two  ropes;  one  at  the  right  side 
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of  the  car,  by  pulling  which  that  car  was  raised,  and  the  other  at 
the  left  side,  by  the  use  of  which  the  car  was  lowered.  It  appears 
that  the  whole  of  this  apparatus  was  put  new  into  the  building  in 
January,  1894.  In  September,  1894,  this  plaintiff  was  employed 
by  the  janitor  as  his  servant,  and  not  as  the  servant  of  the  defendant. 
On  the  14th  of  September,  1894,  the  plaintiff  used  the  lift  for  the 
purpose  of  bringing  down  to  the  basement  ashes  from  several  floors 
of  the  apartment  bouse.  She  stood  on  the  basement  floor.  The 
rope  on  the  right-hand  side  of  the  elevator  was  out  of  order,  and 
could  not  be  used,  and  it  had  so  been  for  about  two  weeks.  She 
was,  therefore,  compelled  to  use,  both  for  pulling  up  and  lowering 
the  car,  the  rope  at  the  left  side,  in  order  to  reach  which  it  was  nect  s- 
sary  for  her  to  put  her  head,  or  some  portion  of  her  body,  into  the 
elevator  shaft.  The  car  was  at  one  of  the  upper  stories.  She 
leaned  forward  to  pull  the  rope,  when  the  car  fell,  and  struck  her  on 
the  head,  inflicting  injuries  more  or  less  serious  in  their  character. 
In  addition  to  the  two  ropes  mentioned,  there  was  a  third  rope,  se- 
cured to  the  roof  of  the  car,  about  the  center  of  the  roof,  by  which 
last-mentioned  rope  the  car  was  held  in  place,  and  upon  which  the 
weight  of  the  car  was  sustained.  That  center  rope  passed  through 
a  pulley  secured  at  the  top  of  the  shaft.  There  was  a  small  screw- 
bolt  which  was  attached  to  the  shaft,  and  which  it  was  shown  got 
worn  out  and  loose,  so  that  it  would  not  fit  in,  and  that  loosened 
the  shaft.  It  was  proven  that  information  of  that  particular  defect 
was  given  to  a  son  of  the  defendant,  and  it  is  quite  clear  that  notice 
of  it  was  brought  home  to  the  defendant  Bridget  Dempsey.  The 
negligence  attributed  to  the  defendant  is  that  she  allowed  the  use 
on  the  premises  of  an  unsafe  apparatus  which  she  furnished  for  the 
use  of  the  tenants,  the  janitor,  and  those  whose  business  it  might  be 
to  assist  him  in  the  removal  of  ashes  from  the  upper  stories  of  tho 
house;  but  no  other  fact  indicating  an  unsafe  condition  was  shown 
than  as  above  stated.  It  appeared  clearly  in  evidence  given  on 
behalf  of  the  plaintiff  that  the  real  cause  of  the  fall  of  the  elevator 
was  not  the  defect  above  referred  to,  of  which  the  defendant  had 
notice,  but  was  the  fraying  and  wearing  out  of  the  center  rop«> 
which  broke  at  about  three  feet  above  the  top  of  the  elevator  car, 
and  of  which  condition  of  that  rope  not  even  the  janitor  knew  until 
after  the  accident.  The  testimony  as  to  that  is  very  plain.  The 
plaintiff  was  not  the  servant  of  the  defendant,  but  was  the  servant 
of  O'Connell,  the  janitor.  Hence  the  defendant  did  not  owe  to  the 
plaintiff  that  duty  which  a  master  would  owe  to  a  servant,  but  she 
did  owe  to  the  plaintiff  the  exercise  of  ordinary  care  and  prudence 
in  the  management  of  her  property,  which  included  the  duty  of  main- 
taining the  property  in  such  reasonable  repair  and  good  condition  as 
a  person  of  ordinary  care  and  prudence  would  exercise  with  refer- 
ence to  the  uses  of  the  property,  and  the  circumstances  under  which 
it  was  enjoyed  and  used  by  the  tenants  or  servants  employed  in  the 
house.  She  owed  the  duty  to  keep  this  appliance  in  such  repair  that 
persons  rightfully  using  it  on  the  premises  would  be  reasonably  safe 
there.  If  the  appliance  fell  into  bad  condition,  the  duty  to  repair 
or  make  it  safe  arose  when  notice  of  its  condition  was  given  or  might 
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be  imputed  to  the  defendant.  It  was  shown  that  the  elevator  was 
oat  of  order,  but  it  was  also  clearly  shown  that  the  accident  was  not 
in  any  way  caused  by  the  only  defective  condition  of  which  the  de- 
fendant had  notice.  That  defect,  it  was  proven,  had  nothing  what- 
ever to  do  with  the  fall  of  the  elevator.  At  the  close  of  the  plain- 
tilTs  case,  the  defendant  moved  for  a  nonsuit  on  that  ground.  /The 
motion  should  have  been  granted.  There  was  not  a  word  of  proof 
to  show  that  the  defendant  knew,  or  had  notice,  or  could  be  charge- 
able with  knowledge,  of  the  condition  of  the  center  rope.  The  break- 
ing of  that  rope  was  the  sole  cause  of  the  accident.  The  only  thing 
of  which  the  defendant  had  notice  was  the  want  of  the  bolt  on  the 
sheave  that  raised  and  lowered  the  elevator.  That  had  nothing 
to  do  with  the  breaking  of  the  central  rope,  which  sustained  the 
weight  of  the  car.  As  said  before,  it  is  entirely  clear  that  it  was 
the  breaking  of  the  central  rope  that  caused  the  lift  to  fall.  There 
was  nothing  to  put  the  defendant  on  notice  of  that  defect.  It  was 
the  janitor's  business  to  look  after  the  lift  and  to  use  it.  It  was 
a  mere  appliance — ^a  dumb-waiter — serving  the  uses  of  an  apart- 
ment house.  There  was  no  evidence  to  show  the  necessity  of  periodi' 
cal  inspections  of  such  an  apparatus.  A  duty  of  that  kind  resting 
upon  the  owner  in  this  case  is  not  shown.  /  The  evidence  is  insn£Q- 
cient  to  raise  that  question.  .  This  was  not  a  passenger  elevator,  but 
merely  a  dumb-waiter,  operated  by  hand  by  a  person  standing  on 
the  floor  outside  the  shaft  in  which  the  apparatus  worked.  The  jan- 
itor states  that  the  fact  of  this  rope  being  frayed  down  to  a  point, 
he,  whose  duty  it  was  to  attend  to  the  apparatus,  observed  for  the 
first  time  after  its  fall.  The  apparatus  was  in  his  charge.  "That 
[the  rope]  is  what  broke,  and  what  caused  the  elevator  to  fall.  The 
absence  of  the  bolt,  which  I  speak  of,  had  nothing  to  do  with  the 
fall.  The  fall  was  due  directly  to  the  breaking  of  the  rope."  In 
that  state  of  the  evidence,  we  think  it  is  apparent  that  the  motion 
for  nonsuit  should  have  been  granted.  There  was  no  proof  to  show 
the  duty  of  inspecting,  and  it  was  clearly  proven  that  the  lift  fell 
from  a  cause  unknown  to  the  defendant,  and  undetected  by  the  janitor. 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered; 
with  costs  to  appellant  to  abide  event. 

VAN  BRUNT,  P.  J.,  and  INGR.\HAM  and  McLAUGHLIN,  Jj;,. 
concur.     O'BRIEN,  J.,  concurs  in  result 


KIRKHAM  V.  BANK  OF  AMERICA. 

(Supreme  Oonrt,  Appdlate  Division,  First  Department.     February  11,  1896.) 

1.  Banks  and  Banking— Collbctton— Liability  for  Agent's  Acts. 

It  Is  the  dnty  of  a  bank,  receiving  from  a  customer  a  draft  drawn  by  a  third 
party,  to  present  It  for  payment,  and  It  Is  liable,  for  loss  occasioned  by  acts- 
of  its  agents  in  effecting  the  collection. 

S.  Patmbnt — Third  Person's  Fapbr— Prksomption. 

Wbere  the  debtor,  at  tbc  time  of  incurring  the  obligation,  delivers  to  tbe  - 
creditor  a  note  or  bill  of  a  third  person  for  the  Indebtedness,  it  will  be  pre- 
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■limed,  in  the  absence  of  evidence  to  tbe  contrary,  that  the  creditor  acc^ted 
same  in  payment 

a.  Banks  and  Bankinq— Failure  to  Return  Draft— LiABii-rrr  of  Bakk. 

Plaintiff,  a  regular  depositor,  deposited  wjtli  defendant  a  draft  on  a  foreign 
bank  for  coliectlon.  Defendant  forwarded  it  to  its  agent  wbere  the  drawee 
was  located,  for  collection.  The  drawee  gave  as  payment  a  sight  draft  upon 
Its  correspondent  in  another  city.  Upon  receipt  of  such  Information  from 
its  agent,  defendant  credited  plaintiff  with  the  proceeds  of  the  draft,  and 
notified  him  to  that  effect.  On  pi'csentatlon  of  the  sight  draft,  payment  was 
refused.  About  a  month  afterwards,  defendant  notified  plaintiff  tliat  tlie 
credit  given  him  on  the  draft  was  canceled.  Plaintiff  demanded  tiie  return 
of  the  draft.  Held,  tliat  defendant  was  liable  upon  failure  to  return  the  draft, 
properly  protested,  or  the  amount  thereof. 

Patterson,  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Henry  P.  Kirkham  against  the  Bank  of  America  to  re- 
cover the  amount  of  a  sight  draft  deposited  for  collection.  B^om 
a  judgment  dismissing  his  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  and  McLAUGHLIN,  BARRETT. 
P.^TTEBSON,  and  INGRAHAM,  JJ. 

Ernest  Lace,  for  appellant 

Charles  E.  Rushmore,  for  respondent. 

INGRAHAM,  J.  The  complaint  in"  this  action  alleges  that  dur 
ing  and  previous  to  the  month  of  November,  1890,  plaintiff  was  a 
depositor  of  the  defendant;  that  on  or  about  the  25th  day  of  Oc 
tober,  1890,  one  George  K.  Kirkham,  the  plaintiff's  partner  in  busi- 
ness, received  from  one  Blanchard  a  sight  di*aft  for  the  sum  of 
^,120,  drawn  by  said  Blanchard,  as  president  of  a  corporation 
known  as  the  Interstate  Investment  Company,  upon  the  Bank  of 
South  Hutchinson,  of  South  Hutchinson,  Kan.,  a  financial  institu- 
tion doing  a  general  banking  business;  that  the  said  draft  was  in- 
dorsed payable  to  this  plaintiff  or  to  his  order,  and  delivered  to  hira 
by  said  George  K.  Kirkham,  and  deposited  by  plaintiff  with  the 
defendant  for  collection,  and  the  amount  of  said  draft  was,  there 
upon  entered  by  the  defendant  in  the  plaintiffs  pass  book  as  a 
draft  deposited  for  collection;  that  thereupon  the  defendant  for- 
warded the  said  draft  to  its  agent  and  correspondent,  the  Boat 
men's  Bank  of  St.  Louis,  an  incorporated  financial  institution  do- 
ing a  general  banking  business  at  St.  Louis,  Mo.,  which  in  (urn 
forwarded  the  draft  to  its  agent  and  correspondent,  the  First  Na 
tional  Bank  of  Hutchinson,  Kan.;  that  the  said  draft  was  pre- 
sented by  the  said  First  National  Bank'of  Hutchinson  to  the  Bank 
of  South  Hutchinson,  whereon  it  was  drawn,  and  was  accepted  by 
it;  that  thereupon  the  said  First  National  Bank  of  Hutchinson  sur- 
rendered the  said  draft  to  the  said  Bank  oi  South  Hutchinson,  and 
consented  to  receive  and  did  receive  payment  of  the  said  draft,  not 
in  cash,  but  by  a  certain  demand  check  drawn  by  the  said  Bank 
of  South  Hutchinson,  to  the  order  of  the  Boatmen's  Bank,  upon  the 
Merchants'  Exchange  National  Bank  of  the  City  of  New  York,  for 
the  amount  of  said  draft,  less  the  then  current  rate  of  exchange  on 
New  York;   that  on  or  about  the  3d  day  of  November,  1890,  the 
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defendant  notified  the  plaintiff  that  the  said  draft  had  been  paid, 
and  thereupon  the  defendant  entered  the  amount  of  the  said  draft 
in  the  pass  book  of  the  plaintiff  as  a  cash  deposit  item,  and  as  au 
amount  on  deposit  with  it  to  the  credit  of  the  plaintiff;  that  the 
check  drawn  by  the  Bank  of  South  Hutchinson  on  the  Merchants' 
Exchange  National  Bank  of  the  City  of  New  York  was  forwarded 
to  the  defendant,  and  when  received  it  was  presented  for  payment 
to  the  said  Merchants'  Exchange  National  Bank,  and  payment  was 
refused,  on  the  ground  tha't  there  were  not  sufBcient  funds  on  de- 
posit to  the  credit  of  the  Bank  of  South  Hutchinson;  and  that  sub- 
sequently the  defendant  canceled  the  credit  given  to  the  plaintiff 
for  the  said  draft,  and  refused  to  pay  the  amount  thereof.  For  a 
second  cause  of  action  the  plaintiff  realleged  the  facts  before. stated, 
and  alleged  that  the  defendant  had  failed  to  return  the  check  drawn 
by  the  Bank  of  South  Hutchinson  upon  the  Merchants'  Exchange 
National  Bank  of  New  York,  and  to  demand  the  draft  deposited  bv 
the  plaintiff  with  the  defendant,  and  had  failed  and  refused  to  have 
the  said  draft  protested,  or  to  deliver  to  the  plaintiff  the  said  draft 
so  deposited  with  the  defendant  by  the  plaintiff. 

The  facts  alleged  in  the  complaint  before  referred  to  were  either 
admitted  by  the  answer,  or  proved  upon  the  trial.  The  plaintiff 
testified  that  one  Blanchard  was  indebted,  under  a  guaranty,  to 
Mr.  George  K.  Kirkham,  and  that  be  drew  a  draft,  as  president  of 
the  Interstate  Investment  Company,  upon  this  South  Hutchinson 
Bank,  and  gave  it,  in  payment  of  that  indebtedness,  to  the  plain- 
tiff, who  was  then  acting  as  agent  and  attorney  in  fact  for  George 
K.  Kirkham,  payee  in  the  draft;  that  the  plaintiff,  acting  under 
that  power  of  attorney,  indorsed  the  draft,  and  took  it  personally  to 
the  Bank  of  America,  and  deposited  it  in  the  Bank  of  America; 
that  they  received  it,  and  plaintiff  asked  the  cashier  if  he  would 
place  it  to  his  credit;  that  the  cashier  said,  "No,"  he  could  not  do 
that,  but  that  he  would  notify  the  plaintiff  when  the  draft  was  col- 
lected, and  then  would  place  it  to  the  plaintiff's  cro<iit.  On  Novem- 
ber 3d  a  postal  card  came  to  the  plaintiff  from  the  bank,  signed  by 
the  cashier,  in  which  he  told  the  plaintiff  to  bring  his  pass  book 
to  the  bank,  to  have  the  amount  of  this  draft  placed  to  his  credit. 
Upon  taking  the  pass  book  to  the  Bank  of  America,  they  placed 
this  amount  to  his  credit.  On  the  8th  or  9th  of  November,  subse- 
quently, the  defendant  informed  the  plaintiff  that  the  check  upon 
the  Merchants'  Exchange  National  Bank  of  New  York,  which  had 
been  sent  to  it  as  the  check  given  in  payment  of  the  draft,  was  un- 
paid, as  the  New  York  bank  upon  which  it  was  drawn  tiad  refused  to 
pay  it;  and  nothing  was  then  said  about  canceling  the  credit,  the 
plaintiff  merely  promising  that  he  would  see  the  drawee  of  the  draf  i 
deposited  with  the  defendant,  and  assist  the  defendant  in  any  way 
that  he  could.  Subsequently  several  letters  passed  between  the 
plaintiff  and  the  defendant,  the  first  of  which  was  dated  November 
11,  1890,  from  the  defendant  to  the  plaintiff,  in  which  the  defendant 
requested  the  plaintiff  to  call  upon  the  defendant  with  reference  to 
the  collection  of  this  draft.  Subsequently  plaintiff  wrote  defendant 
that  Blanchard  had  informed  him  that  a  remittance  would  be  made 
49  N.Y.S.-49 
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to  pay  the  drafta  on  New  York  received  by  the  defendant  or  its 
agents.  A  letter  of  November  18th,  from  the  defendant  to  the  plain- 
tiff, stated  that  no  remittance  had  been  received  by  the  New  York 
bank  to  pay  the  draft  of  the  Bank  of  South  Hutchinson,  Kan.,  and 
continued: 

"We  are  anxious  to  have  a  gatisfactory  adjustment  of  this  matter  made  at  an 
early  date,  and  beg  to  request  your  further  efforts  in  whatever  direction  necessary 
to  protect  our  friends  In  SL  Louis." 

It  is  quite  apparent  that  up  to  this  time  no  claim  was  made  that 
the  plaintifE  was  responsible  in  any  way  for  the  failure  of  the  Mis 
souri  bank  to  collect  the  draft,  or  that  the  defendant  had  any  righi 
to  cancel  the  credit  that  it  had  given  to  him  as  upon  payment  of 
the  draft  deposited  for  collection.  The  first  notice  that  any  such 
claim  was  made  was  contained  in  a  letter  of  November  25,  1890, 
from  the  defendant  to  the  plaintiff,  whereby  the  plaintiff  waa  in- 
formed that: 

"We  shall  hold  against  your  account  the  sum  of  ^.120,  the  amount  of  a  certain 
checli  made  by  Ben  Blancbard,  and  drawn  on  the  Bank  of  South  Hatcblnson. 
Kansas." 

On  the  same  day  the  plaintiff  replied  to  that  letter  that  defendant 
had  no  right  to  do  this,  and  protested  against  its  doing  it,  stating 
that  he  would  hold  the  bank  responsible.  On  the  same  day  the 
idaintiff  wrote  to  the  defendant,  protesting  against  its  refusing  to 
pay  a  check  of  f2,500  upon  his  account  with  the  defendant's  bank, 
and  stating  that  he  intended  to  hold  the  bank  responsible  for  tht- 
loss  sustained.  In  answer  to  that,  the  defendant  requested  that 
any  further  communication  that  the  defendant  had  to  make  be 
made  to  their  counsel.  Subsequently,  on  November  26th,  the  plain- 
tiff made  a  demand  for  the  amount  of  the  balance  in  the  defendant's 
bank,  including  the  credit  given  upon  this  draft,  which  d^nand 
waa  refused.  There  was  also  introduced  in  evidence  a  letter  writ- 
ten by  Blanchard  to  the  defendant,  dated  November  20,  1890,  which 
contained  a  request  to  the  defendant  to  have  the  Boatmen's  Bank 
wait  eight  or  ten  days  before  proceeding  against  the  Bank  of  South 
Hutchinson  upon  the  draft  given  to  it,  and  a  promise  by  Blanchard 
that  he  would  raise  the  money  and  pay  the  draft.  It  further  ap- 
peared that  upon  the  books  of  the  defendant  bank  there  was  a  credit 
to  the  plaintiff  of  this  Kansas  draft  of  |3,120,  and  subsequently  a 
debit,  "Credited  in  error,  November  3,  1890,  |3,120." 

For  the  defendant,  it  was  proved  that  it  was  the  custom  of  banks 
in  the  United  States,  when  a  draft  is  sent  to  a  bank  outside  of  the 
city  of  New  York,  from  a  New  York  City  bank,  for  collection,  for  the 
drawee  bank  to  pay  that  draft  upon  itself,  by  what  is  called  a  "re- 
turn exchange  upon  New  York"  (that  is,  the  drawee  bank  gives  in 
payment  of  the  exchange  drawn  upon  it  a  draft  upon  its  New  York 
correspondent  for  the  amount  of  the  draft);  that  in  some  instances 
such  draft  or  check  is  a  draft  or  check  of  the  payee  bank,  and  in 
other  instances  of  some  other  institution;  and  that  the  New  York 
exchange  is  generally  drawn  to  the  order  of  the  collecting  agent. 
There  was  no  proof  but  that  the  Bank  of  South  Ilutchinaon  was  solv- 
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ent,  or  that  it  would  not  hare  responded  to  a  demand  on  it  for 
the  amount  of  its  draft  on  New  York  which  was  unpaid. 

It  will  thus  be  seen  that  the  main  facts  are  conceded.  The  plain- 
tiff deposited  a  draft  with  the  defendant  for  collection.  The  de- 
fendant accepted  the  draft  for  collection,  and  thereby  assumed  the 
responsibility  of  a  collecting  agent  to  the  plaintiff.  It  sent  this  draft 
to  its  agent  in  Missouri,  where  the  drawee  was  located,  for  collec- 
tion. The  draft  was  presented  to  the  drawee  for  that  purpose,  was 
delivered  to  the  drawee,  and  the  defendant's  agent  accepted  as  pay- 
ment a  sight  draft  of  the  drawee  upon  its  correspondent  in  New 
York;  and  subsequently,  upon  receipt  of  information  from  its  agent 
that  the  draft  had  been  paid,  the  defendant  credited  the  plaintiff 
with  the  proceeds  of  the  draft,  and  notified  the  plaintiff  of  such 
credit.  The  question  is  whether  this  defendant  is  authorized  to  re- 
pudiate such  credit,  and  to  refuse  to  recognize  this  draft  so  deposited 
f(H'  collection  as  paid,  without  returning  the  draft  so  deposited, 
properly  protested,  so  as  to  charge  the  drawer.  It  must  be  con- 
ceded here  that,  upon  the  credit  given  by  the  defendant  to  the  plain- 
tiff, the  defendant  became  indebted  to  the  plaintiff  to  the  amount 
of  that  deposit.  It  undertook  to  collect  for  the  plaintiff  this  draft 
upon  the  Kansas  bank.  It  forwarded  it  to  its  agent  for  that  pur- 
pose, delivered  such  draft  to  the  payee,  and  accepted  in  payment  of 
the  draft  the  payee's  draft  upon  New  York,  and  adopted  this  as  a 
payment  of  the  draft  deposited  with  It  for  collection.  This,  cer- 
tainly, as  between  the  defendant  and  the  drawee  of  the  draft  de- 
posited by  the  plaintiff,  was  a  payment  of  the  draft.  The  legal  ob- 
ligation assumed  by  a  bank  receiving  for  a  customer  a  draft  drawn 
by  a  third  party  for  collection  has  been  much  discussed,  and,  where 
there  is  no  express  agreement,  has  resulted  in  considerable  differ- 
ence of  opinion.  It  seems,  however,  to  be  now  well  settled  in  this 
state  by  repeated  adjudications  of  the  court  of  appeals.  It  was  the 
duty  of  the  defendant  to  present  the  draft  to  the  bank  upon  which 
it  was  drawn,  for  payment.  Indig  v.  Bank,  80  N,  Y.  10.3.  And  it 
is  liable  for  a  loss  occasioned  by  the  acts  of  its  correspondents, 
or  other  agents  selected  by  it  to  effect  the  collection.  "In  such  a 
case  the  collecting  bank  assumes  the  obligation  to  collect  and  pay 
over,  or  remit,  the  money  due  upon  the  paper;  and  the  agents  it 
employs  to  effect  the  collection,  whether  they  be  in  its  own  bank- 
ing house,  or  at  some  distant  place,'  are  its  agents,  and  In  no  sense 
the  agents  of  the  owner  of  the  paper.  Because  they  are  its  agents, 
it  is  responsible  for  their  misconduct,  neglect,  or  other  default."  St. 
Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y.  30,  27  N.  E.  850.  This 
defendant  then  assumed  this  obligation,  and  sent  this  draft  to  its 
agent,  the  Boatmen's  Bank  at  St.  Louis;  and  the  Boatmen's  Bank 
forwarded  the  draft  to  its  agent  at  Hutchinson.  That  agent  at 
Hutchinson  presented  the  draft  to  the  drawee,  in  performance  of 
its  duty,  and  demanded  payment.  At  that  time  the  payee  of  the 
draft  was  under  no  legal  obligation  to  either  the  plaintiff  or  the 
defendant,  or  the  defendant's  agent,  to  pay  the  draft.  If  it  had 
refused  to  pay,  no  cause  of  action  would  have  existed,  in  favor  of 
either,   against   the  Bank  of   South   Hutchinson.     That  bank,   the 
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payee  of  the  draft,  however,  assumed,  to  the  defendant  or  its  agents, 
ibe  obligation  to  pay  that  draft,  and  in  pursuance  of  such. obliga- 
tion it  gave  its  sight  draft  on  New  York,  payable  to  the  order  of  the 
Boatmen's  Bank  of  St  Louis;  and  that  was  accepted  by  the  agent, 
the  Boatmen's  Bank,  in  lieu  of,  or  as  a  means  of  payment  of,  the 
draft.  It  will  be  noticed  here  that  the  inception  of  any  liability  of 
this  Bank  of  South  Hutchinson,  either  to  the  plaintiff  or  to  the 
defendant,  or  its  agents,  was  hy  the  delivery  of  this  draft  upon  New 
York  as  a  payment  of  the  draft  upon  it  It  agreed  to  honor  the 
draft,  and  gave  to  the  defendant's  agent  its  draft  on  New  York; 
and,  having  given  that  draft  on  New  York,  it  became  liable  to  pay 
that  draft  in  case  its  correspondent  in  New  York  failed  or  refnised 
to  pay  it;  and  the  defendant,  or  its  agent,  by  the  acceptance  of  this 
draft  on  New  York,  thus  obtained  an  obligaticMi  which,  but  for  snch 
acceptance,  it  would  not  have  had,  namely,  the  liability  of  the  Bank 
of  South  Hutchinson  to  pay  the  amount  of  the  draft.  In  consider- 
ation of  such  obligation,  defendant's  agent  delivered  to  the  Bank  of 
South  Hutchinson  the  draft  drawn  on  it,  which  the  Bank  of  South 
Hutchinson  accepted  and  retained.  By  that  transaction  the  draft 
drawn  on  the  Bank  of  South  Hutchinson,  and  which  had  been  re- 
ceived by  the  defendant  for  collection,  was  paid.  No  right  of  action 
then  existed  as  against  the  drawer  of  that  draft, — certainly  not 
until  the  defendant  or  its  ajjent  had  in  some  way  repudiated  the 
payment,  or  returned  the  obligation  which  it  had  received  from  the 
Bank  of  South  Hutchinson,  and  demanded  back  the  draft  which  it 
had  presented  for  payment,  and  in  the  payment  of  which  it  had 
accepted  the  obligations  of  the  Bank  of  South  Hutchinson. 

The  question  as  to  the  effect  of  a  receipt  by  a  creditor  of  a  check 
or  draft  of  a  debtor  in  payment  of  a  debt  has  been  much  discassed, 
but  it  seems  to  be  now  settled  that  the  receipt  of  such  a  check  or 
draft  is  not  a  payment  of  the  debt,  unless  there  is  an  express  agree- 
ment to  that  effect;  the  burden  being  upon  the  debtor  to  prove  that 
agreement.  But  in  such  a  case,  where  the  check  m*  draft  is  given 
upon  the  incurring  of  the  obligation,  it  is,  at  least  prima  facie,  a 
conditional  payment  Story,  Notes,  §  104;  2  Pars.  Notes  &  B.  157; 
Daniel,  Neg.  Inst.  §  1261.  It  seems  also  to  be  settled  that  where,  at 
the  time  of  the  incurring  of  an  obligation,  the  debtor  delivers  to  the 
creditor  a  note  or  bill  of  a  third  person  for  the  indebtedness,  the 
presumption  is  that  the  erpdito^  takes  it  in  payment.  Noel  v.  Mur- 
ray, 1.3  N.  Y.  171.  In  this  case,  therefore,  the  defendant's  aserw 
having  accepted  this  draft  upon  New  York  upon  presentation  of  thi- 
draft  upon  the  South  Hutchinson  Bank,  the  presumption  is  that  it 
was  received  as  pajTuent  of  the  draft;  and  as  there  was  no  evidence 
to  show  a  contrary  intent,  or  another  agreement,  between  the  par 
ties  to  that  transaction,  the  draft  drawn  upon  the  South  Hutchin- 
son Bank  must  be  presumed  to  have  been  paid.  This  presumption 
is  absolute,  in  the  absence  of  any  repudiation  of  snch  agreement  by 
the  defendant  or  its.agent,  by  a  notice  to  the  South  Hutchinson  Bank 
of  such  repudiation,  and  a  tender  to  the  South  Hutchinson  Bank  of 
its  draft  on  New  Y'ork,  with  a  demand  from  it  for  the  draft  which 
had  been  delivered  to  it,  and  for  the  payment  of  which  the  draft  on 
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New  York  had  been  accepted.  The  drait  thus  deposited  with  the 
defendant  for  collection  having  been  paid,  the  obligation  of  the  de- 
fendant to  the  plaintiff  is  clear.  The  defendant  was  bound  to  pay 
to  the  plaintiff  the  amount  of  that  draft.  The  plaintiff  in  this  case 
had  nothing  to  do  with  the  method  adopted  by  the  defendant  or  its 
agent  to  secure  such  a  payment,  or  as  to  the  manner  in  which  the 
defendant  received  such  payment.  The  defendant  could  accept  what 
it  pleased  in  payment  of  the  draft,  but,  upon  the  draft  being  paid, 
it  was  bound  to  pay  to  the  plaintiff  the  amount  of  the  draft,  not  the 
specific  bills  or  money,  or  other  obligation,  which  the  defendant  had 
accepted  for  such  a  payment.  It  seems  to  us,  therefore,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  amount  of  that  draft 
which  it  had  collected  from  the  Bank  of  South  Hutchinson,  irre- 
spective  of  what  its  agents  had  accepted  as  such  payment  from  the 
Bank  of  South  Hutchinson.  This  view  is  entirely  consistent  with 
the  decision  of  the  court  of  appeals  in  the  case  of  Indig  v.  Bank,  80 
N.  Y.  103.  There  the  defendant,  having  received  for  collection  a 
note  payable  at  the  Bank  of  Lowville,  in  pursuance  of  its  duty  to 
l>resent  it  to  that  bank  for  payment,  sent  it  by  mail  directly  to  tlie 
bank  where  it  was  payable.  It  appeared  that  that  was  the  ordinary 
method  of  transacting  such  business,  and  that  the  defoidant  was 
justified  in  adopting  the  ordinary  mode;  and  it  was  held  that,  by 
thus  transmitting  the  note  to  the  bank  where  it  was  payable,  the 
defendant  did  not  constitute  the  Lowville  Bank  its  agent,  and  thus 
was  not  responsible  for  its  failure  to  pay.  The  opinion  of  Judge 
Rapallo  in  that  case  does  not  appear  to  have  been  concurred  in  by 
a  majority  of  the  court.  Judges  Folger  and  Andrews  did  concur  in 
that  opinion.  Church,  C.  J.,  concurred  on  the  question  of  damages, 
and  Miller,  Earl,  and  Danforth,  JJ.,  dissented.  A  somewhat  similar 
question  was  presented  to  the  court  in  the  case  of  Briggs  y.  Bank, 
89  N.  Y.  184,  where  Judge  Rapallo,  who  had  written  the  opinion  in 
the  Indig  Case,  writes  the  opinion  of  the  court.  This  opinion  was 
concurred  in  by  all  the  judges.  In  speaking  of  the  Indig  Case,  the 
court  said: 

"The  {Mint  of  the  decision  Is  tliat  the  mere  act  of  presenting  the  paper  for  pay- 
ment by  mail.  Instead  of  employing  a  messenger  to  present  it,  does  not  constltnte 
the  drawee  agent  of  the  gender  to  receive  or  bold  the  proceeds."  * 

It  was  held  that  that  case  did  not  apply  to  the  case  then  before 
the  court,  for  the  reason  that  it  appeared  that  the  drawee  was  the 
agent  ot  the  defendant,  the  collecting  bank,  and  that  where  the  drawee 
was  such  agent,  and  where  the  collecting  bank  sent  the  note  to  such 
agent,  and  the  amount  thereof  was  credited  to  the  defendant  in  its 
collection  account,  the  drawee  of  the  check  had  the  right  to  dis- 
charge the  drawer,  and  substitute  itself  as  a  debtor  to  the  defend- 
ant for  the  amount;  that  it  did  so;  and  that  the  defendant  must 
be  regarded  as  having  accepted  the  responsibility  of  the  drawee 
upon  its  credit  in  the  collection  account  in  payment  of  its  check. 
This  decision  seems  to  apply  to  the  case  at  bar.  Here  the  defend- 
ant or  its  agent  did  accept  the  responsibility  of  the  Bank  of  South 
Hutchinson,  did  discharge  the  drawer  of  the  draft  deposited  with 
the  defendant  for  collection,  and  did  substitute  the  Bank  of  South 


Digitized  by 


Google 


774  49  NEW  TORK  SUPPLEMENT  (Sup.  Ct 

and  83  New  York  State  Reporter. 

Hotchinson  as  its  debtor  for  the  amount  of  that  draft.  In  the  case 
of  St.  Nicholas  Bank  v.  State  Nat.  Bank,  128  N.  Y.  32,  27  N.  E.  849. 
in  speaking  of  the  Indig  Case,  it  was  said  that  the  defendant  there 
would  have  been  held  liable  if  the  Lowrille  Bank  had  been  its  agent 
for  the  collection  of  the  note.  The  view  before  expressed,  that  the 
delivery  of  this  draft  to  the  Bank  of  South  Hutchinson,  and  the  receipt 
by  the  defendant's  agent  of  this  draft  upon  New  York,  was  a  payment 
of  that  draft,  is  amply  sustained  by  tiie  authorities.  In  the  case  of 
People  V,  Cromwell,  102  N.  Y.  482,  7  N.  E.  413,  the  court  say: 

"If,  upon  presentation  of  a  check  or  order,  sncb  agent  or  bank  Should  refuse 
payment,  the  debt  remains  unpaid;  bnt,  If  the  creditor  accepts  anything  other 
than  legal  currency  In  payment,  the  debt  Is  discharged.  The  authority  of  the 
depositary  la  simple,  and  limited  to  the  act  of  making  payment;  and  If  the  creditor 
goes  further,  and  deals  with  It  for  any  other  transaction  than  that  of  receirlng 
payment,  he  does  so  upon  his  own  responsibility,  and  must  bear  the  consequent 
loss,  if  any,  of  such  a  transactton." 

And  it  was  there  held  that  apon  presentation  of  the  coupons  call- 
ing for  the  payment  of  a  sum  of  money  by  the  creditor  to  the  bank 
of  deposit,  which  paid  such  coupons  for  the  obligor,  the  acceptance 
by  the  creditor  of  a  check  of  the  banking  house  upon  New  York  for 
the  amount  of  the  coupons  was  a  payment  of  the  coupons,  and  dis- 
charged the  obligors. 

The  caae  of  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  77  N.  Y.  323, 
was  an  action  brought  to  recover  damages  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  in  the  performance 
of  its  duty  as  agent  in  collecting  a  draft  sent  to  it  for  that  purpose. 
The  draft  was  received  by  the  defendant  on  the  morning  of  March 
26th,  and  was  on  the  same  morning  presented  to  the  drawee  for 
payment.  Upon  such  presentation  it  received  frcKn  the  drawee  its 
check  for  the  amount  on  the  Third  National  Bask  of  New  York,  and 
the  draft  was  delivered  to  it  The  defendant  did  not  present  thr 
check  to  the  bank  for  payment  on  that  day,  but  it  was  sent  through 
the  clearing  house,  and  presented  for  payment  on  the  next  day,  the 
27th.  The  drawee  failed  on  that  day,  and  the  bank  refused  to  pay 
the  check.  The  defendant  then  took  the  check,  and  on  the  same 
day  returned-  it  to  the  drawee,  and  received  back  the  draft  tat  which 
it'  had  been  given,  and  then  formally  demanded  payment  of  the 
draft,  and  caused  the  same  to  be  protested  for  nonpayment;  and 
on  the  next  day,  March  28th,  due  notice  of  such  nonpaj-ment  was 
served  by  mail  upon  the  plaintiff.  It  was  held  that,  upon  these  facts, 
sufficient  was  done  to  charge  the  drawer  of  the  draft,  bnt  that  the 
mere  fact  of  preserving  the  liability  of  the  drawer  upon  the  draft 
was  not  the  performance  of  the  whole  duty  of  the  collecting  agent 
to  its  principal;  that  a  collecting  agent  must  so  act  as  to  charge 
all  the  parties  to  the  paper,  and  will  become  liable  for  a  loss  occa- 
sioned by  his  negligence.  In  the  case  of  Smith  v.  Miller,  43  N.  Y. 
171,  which  was  again  before  the  court  of  appeals  in  52  N.  Y.  548, 
it  was  expressly  held  that,  to  preserve  recourse  upon  the  drawer  of 
the  draft,  the  plaintiff  should,  when  the  check  given  in  its  payment 
was  dishonored,  have  demanded  back  the  draft,  and  again  present- 
ed it  for  payment,  and,  in  case  of  refusal,  given  notice  of  su«-b  de- 
mand and  refusal  to  the  drawers,  and  that  the  fact  that  the  drawees 
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were  insolvent  was  no  excase  for  such  neglect  of  protest  and  no- 
tice  thereof  to  the  drawer;  aad  it  was  held  that  the  laches  of  the 
plaintiff  in  not  again  demanding  payment  of  the  draft  when  the 
check  was  returned  waa  sufDcient  to  discharge  the  liability  of  the 
defoidant  as  drawer  of  the  draft,  and  to  extinguish  the  debt  for 
which  the  draft  was  given.  See,  also,  the  case  of  Anderson  v.  Gill 
(Md.)  25  Lawy.  Rep.  Ann.  200,  and  note  (s.  c.  29  Atl.  527),  where 
the  cases  are  reviewed.  The  supreme  court  of  Pennsylvania  states 
the  rule  to  be  as  follows: 

"It  Is  safe  to  say,  as  a  general  role,  that,  when  a  bank  receives  a  check  from 
one  of  Its  depositors  for  collection.  It  must  return  lilm  the  check  or  the  money. 
It  Is  also  equally  clear  that  If  the  collecting  bank  surrenders  the  check  to  the  bank 
upon  which  it  la  drawn,  and  accepts  a  cashier's  check,  or  other  obligation,  in  lieu 
thereof,  its  liability  to  its  depositor  is  fixed,— as  much  so  as  if  it  had  received  the 
cash.  It  has  no  right,  unless  specially  authorized  to  do  so,  to  accept  anything  in 
lieu  of  money."    Bank  v.  Asliworth  (Pa.  Sup.)  16  AtL  59C. 

The  authorities  cited  in  the  opinion  and  in  a  note  to  the  case  would 
seem  to  sustain  the  proposition  thus  broadly  stated. 

It  is  sufficient  for  the  decision  of  this  case  to  sustain  the  first  prop- 
osition, that  the  defendant  was  bound  to  return  to  the  plaintiff 
either  the  draft  which  it  had  received  for  collection,  or  the  money. 
It  credited  him  with  the  money,  and  it  thus  became  indebted  to  him 
for  that  amount.  To  justify  it  in  canceling  that  credit,  or  refusing 
to  pay  on  demand,  it  was  at  least  bound  to  deliver  to  him  the  draft, 
properly  protested,  so  as  to  charge  the  drawer ;  and,  in  the  absence 
of  such  a  return  of  the  draft,  it  was  liable  for  the  money.  It  was 
proved,  without  contradiction,  that  the  plaintiff  demanded  the  re- 
turn of  the  draft  deposited  with  the  defendant  for  collection,  and 
that  that  demand  the  defendant  failed  to  comply  with.  The  acts 
of  the  defendant  after  knowledge  of  the  fact  that  the  draft  upon 
New  York  which  it  had  received  from  the  South  Hutchinson  Bank 
had  not  been  paid  clearly  recognized  its  obligation  to  the  plaintiff. 
It  again  and  again  requested  the  plaintiff  to  endeavor  to  induce  the 
Bank  of  South  Hutchinson  to  provide  funds  to  pay  the  draft  upon 
New  York,  and  the  plaintiff  did  make  such  endeavor.  During  all 
this  time  the  proceeds  of  the  draft  deposited  with  the  defendant  for 
collection  were  standing  to  the  credit  of  the  plaintiff,  and  no  attempt 
was  m.ade  by  the  defendant  during  such  negotiations  to  cancel  such 
credit,  and  as  late  as  November  the  defendant  wrote  the  jdaintiff  a 
letter  in  which  it  said: 

"We  are  anxious  to  have  a  satisfactory  adjustment  of  this  matter  made  at  an 
early  date,  and  beg  to  request  your  further  efforts  in  whatever  direction  necessary 
to  protect  our  friends  In  St.  Louis." 

Subsequently,  on  November  20th,  the  drawer  of.  the  draft  upon 
the  South  Hutchinson  Bank  wrote  to  the  defendant,  requesting  it 
to  hold  onto  the  draft  from  the  Bank  of  South  Hutchinson,  Kan.,- 
stating  that,  if  they  allowed  the  Boatmen's  Bank  to  close  out  the 
Bank  of  South  Hutchinson,  the  defendant  would  not  get  the  money 
from  them  under  some  months,  and  that  the  drawer  of  the  draft 
would  not  get  his  money  (over  |12,000)  from  them,  either,  "while, 
if  you  will  request  the  Boatmen's  Bank  to  simply  wait  eight  or  ten 
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days,  I  will  raise  the  money  and  pay  It,  and  flie  bank  will  come 
out  all  right,  and  soon  pay  me."  And  it  was  not  until  November 
25th  that  the  defendant  gave  the  formal  notice  to  the  plaintiff  that 
the  credit  given  to  him  upon  the  draft  deposited  with  the  defendant 
for  collection  would  be  canceled.  The  plaintiff  at  once  protested 
against  such  a  course,  stating  that  the  defendant  had  no  right  to 
do  this,  in  answer  to  which  the  defendant  wrote  to  the  plaintiff, 
regretting  that  the  plaintiff  had  placed  the  defendant  in  a  position 
that  had  caused  so  much  unpleasantness,  and  requesting  the  plain- 
tiff to  make  any  further  communication  that  he  had  to  make  with 
their  connsel.  During  all  this  there  is  no  evidence  that  the  defend- 
ant took  any  steps  to  rescind  the  payment  of  the  draft  deposited  with 
it  for  collection,  or  to  procure  it  from  the  Bank  of  South  Hutchin- 
son and  deliver  it  to  the  plaintiff,  or  made  any  claim  that  it  was 
not  responsible  to  the  plaintiff.  It  neither  offered  to  return  it.  in 
its  answer,  nor  did  it  tender  it  to  the  plaintiff  apon  the  trial. 
Nothing  that  the  plaintiff  did  induced  the  defendant  to  refrain  from 
repossessing  itself  of  the  draft  which  it  had  surrendered  to  the  Bank 
of  South  Hutchinson.  On  the  contrary,  what  the  plaintiff  did  was 
at  the  request  of  the  bank,  to  relieve  it  from  the  liability  which  it 
admitted  he  had  incurred  by  accepting  this  draft  on  New  York  in 
payment,  instead  of  money.  The  burden  was  upon  the  defendant 
of  showing  that  it  had  repudiated  this  pavment  of  the  draft  de- 
posited with  it  for  collection,  as  the  acceptance  of  the  draft  was  at 
least  presumption  of  payment^  and  the  plaintiff  was  entitled  to  stand 
upon  such  presumption.  We  think,  therefore,  that,  upon  the  facts 
as  proved,  the  defendant  was  liable  to  the  plaintiff  for  the  amonnt  of 
this  draft  deposited  with  it  for  collection. 

Some  criticism  is  made  upon  the  plaintiff's  complaint  on  the 
ground  that  it  is  not  sufQcient  to  sustain  a  cause  of  action  to  recover 
the  proceeds  of  this  draft  as  paid.  The  complaint,  however,  alleges 
all  the  facts  necessary  to  sustain  the  judgment,  and  expressly  al- 
leges that  the  defendant's  agents  did  receive  the  draft  of  the  Bank 
of  South  Hutchinson  upon  New  York  in  paymoit  of  the  draft  de- 
posited with  it  for  collection;  and  while  there  are  many  imma- 
terial facts  alleged  in  the  complaint  and  the  draftsman  appears  to 
have  had  a  rather  misty  idea  as  to  the  ground  upon  which  he  based 
his  cause  of  action,  the  facts  necessary  to  make  the  defendant  liable 
upon  the  ground  before  indicated  are  alleged,  and  these  facts  were 
either  admitted  by  the  answer,  or  proved  without  contradiction  upon 
the  trial. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

BARRETT  and  McLAUGHLIN,  JJ.,  concur.  VAN  BRUNT,  P. 
J.,  concurs  in  result.    PATTERSON,  J.,  dissents. 
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SCHMIDT  V.  CONEY  ISLAND  &  B.  B.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.     February  15,  1898.) 

1.  Strbbt  Railways— Injury  to  Passenobk — Neoligknce. 

It  appeared  that  deceased  was  riding  In  one  of  defendant's  dectric  cars 
with  his  back  towards  the  front  of  the  car,  and  his  side  next  to  the  guard 
rail  along  the  side  of  the  car  nearest  the  line  of  trolley  poles  standing  be- 
tween the  two  tracks;  tliat,  the  wind  having  blown  oft  his  hat,  he  arose, 
grasped  the  stanchion  of  the  car  at  his  right  hand,  and  stood  for  an  Instant, 
as  though  to  signal  to  the  conductor;  that  he  then  suddenly  swayed,  thotigh 
he  remained  standing  on  the  floor  of  the  car,  and  was  struck  by  a  trolley  pole. 
There  was  also  evidence  that  at  the  time  of  the  accident  the  car  swayed  from 
side  to  side,  and  moved  at  a  dangerous  rate  of  speed.  Held,  that  a  finding 
of  negligence  on  the  part  of  defendant  and  of  freedom  from  contributory  negli- 
gence on  the  part  of  deceased  was  Justified  by  the  evidence. 

SL  Samb — Evidence. 

On  an  issue  as  to  tbe  negligent  operation  of  an  electric  car  at  the  time  of 
an  accident,  testimony  that  another  car,  moving  over  the  same  part  of  the  road, 
a  month  later,  was  negligently  operated,  was  inadmissible,  where  it  did  not 
appear  that  such  car  was  similar  to  the  one  on  which  the  accident  occurred. 
or  that  it  was  operated  under  like  conditions. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Julia  R.  Schmidt,  administratrix,  etc.,  of  Cliflford  A. 
Schmidt,  deceased,  against  the  Coney  Island  &  Brooklyn  Railroad 
Company,  for  the  death  of  plaintiff's  intestate.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  GOODRICH.  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  N.  I>ykman,  for  appellant. 
Nathaniel  H.  Clement,  for  respondent 

WILLABD  BABTLETT,  J.  The  plaintiflE  has  recovered  a  verdict 
of  f  15,000  against  the  defendant  for  negligently  causing  the  deatii  of 
her  husband,  Clifford  A.  Schmidt,  who  was  a  passenger  on  one  of  its 
electric  trolley  cars,  on  the  way  from  Coney  Island  to  Brooklyn,  on 
the  afternoon  of  the  16th  day  of  May,  1895.  '  The  motive  power  on 
the  defendant's  line  is  applied  by  what  is  known  as  the  center-poat 
system,  the  wires  through  which  the  electric  current  is  conveyed  to- 
the  cars  being  supported  by  posts  set  between  the  two  tracks.  At  tbe 
time  of  the  accident  Mr.  Schmidt  was  seated  at  the  end  of  the  forward 
seat  of  an  open  car,  with  his  back  towards  the  front  and  his  side  next 
to  a  guard  rail  which  ran  along  the  side  of  the  car  nearest  the  line  of 
posts.  At  a  point  about  a  mile  and  a  half  from  the  Brighton  Beach 
Hotel,  when,  according  to  one  of  the  witnesses,  the  car  began  to  go  so 
fast  that  it  swayed  a  great  deal,  a  gust  of  wind  blew  off  Mr.  Schmidt's 
hat  He  arose  from  bis  seat,  grasping  the  stanchion  of  the  car  at  his 
right  hand,  and  stood  for  an  instant,  as  though  to  beckon  to  the  con- 
ductor. At  this  mnnent  his  body  was  seen  suddenly  to  sway, — al- 
though his  feet  did  not  leave  the  floor  of  the  car, — ^his  head  came  in 
contact  with  one  of  the  trolley  poles,  and  he  sank,  fatally  hurt,  down 
open  the  floor  of  the  car.     The  learned  trial  judge  charged  the  jury 
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that,  if  the  plaintiff's  intestate  leaned  out  of  the  car,  either  Tolunta- 
rily  or  involuntarily,  there  could  be  no  recovery  in  the  case.  He  held, 
Jiowever,  that  there  was  evidence  from  which  the  jury  might  find 
negligence  on  the  part  of  the  defendant  and  freedom  from  contributory 
negligence  on  the  part  of  the  deceased  passenger,  if  they  should  think 
that  he  acted  with  ordinary  prudence,  and  that  his  body  was  thrown 
outside  the  car  without  any  volition  on  his  part  by  the  violence  of  the 
car's  swaying  and  plunging,  and  such  swaying  and  plunging  were 
caused  by  an  unusual  and  (kngerous  rate  of  speed  under  the  existing 
4urcumstances  and  conditions.  Mr.  Schmidt  was  an  accomplished 
musician,  who  had  been  a  concert  master  in  Mr.  Anton  Seidl's  or- 
chestra. He  was  earning  a*handsome  income,  and  no  fault  is  found 
with  the  amount  of  the  verdict  if  the  plaintiff  is  entitled  to  recovw 
Jit  all.  It  is  earnestly  contended  in  behalf  of  the  appellant,  however, 
that  there  was  no  evidence  that  the  rate  of  speed  of  the  car  was  eices- 
«ive  or  dangerous,  and  also  that  the  proof  conclusively  established  the 
negligence  of  the  deceased  in  voluntarily  leaning  out  of  the  car,  and 
thus  bringing  his  death  upon  himself.  I  do  not  find  it  possible  to  ac- 
cept either  of  these  views  as  correct.  As  I  read  this  record,  it  affords 
ample  basis  for  a  finding  that  at  the  time  of  the  accident  the  car 
swayed  from  side  to  side  in  such  a  manner  as  to  endanger  the  safety  of 
any  passengers  occupjing  that  part  of  the  car  nearest  the  line  of  trolley 
poles,  who  had  occasion  for  any  purpose  to  assume  a  standing  positicm, 
in  view  of  the  fact  that  the  poles  were  only  23J  inches  from  the  floor 
of  the  car.  It  may  well  be  inferred  that  such  swaying  was  due  to 
the  speed  at  which  the  car  was  propelled  over  an  uneven  track.  It 
^oes  not  necessarily  follow  from  the  fact  that  no  such  accident  had 
ever  occurred  before  that  the  defendant  was  not  bound  to  take  some 
care  to  avert  a  casualty  of  that  character,  if  the  conditions  were  such 
.as  to  suggest  a  probability  of  the  occurrence.  There  was  nothing 
blameworthy  in  the  act  of  the  passenger  in  aridng  to  signal  the  con- 
■ductor  in  consequence  of  the  loss  of  his  hat.  Such  conduct,  under 
such  circumstances,  is  almost  instinctive,  and,  in  the  very  nature  of 
things,  can  never  be  the  result  of  conscious  forethought  It  seems  to 
me  that  in  the  management  and  operation  of  open  cars,  in  the  spring 
and  summer,  over  such  a  line  as  that  of  the  defendant,  many  cases 
must  occur  in  which  it  is  entirely  proper,  and  to  be  expected,  that  the 
passengers  will  arise  from  their  seats  for  some  momentary  purpose; 
and  that  reasonable  care  demands  that  the  cars  shall  be  run  with  some 
reference  to  such  probabilities. 

With  these  views  I  should  have  no  difficulty  in  sustaining  this  judg- 
ment, were  it  not  for  some  errors  in  the  admission  of  evidence  upon 
the  trial.  It  is  only  necessary  to  refer  to  one  of  these.  Richard 
Schermerhom,  a  civil  engineer  and  railroad  man,  who  was  called  by 
the  plaintiff  as  an  expert,  was  allowed  to  state  to  the  jury  his  observa- 
tions as  to  the  vertical  and  lateral  oscillation  of  the  cars  over  the  de- 
fendant's road,  about  a  month  after  the  accident.  His  testimony  on 
this  subject  was  objected  to  on  the  ground  that  the  conditions  were 
not  shown  to  be  the  same,  or  the  car,  or  the  load  upon  the  car,  or  the 
«ate  of  speed.  The  evidence  was  received  over  the  defendant's  olv 
jection  and  exception,  and  the  witness  testified  to  a  vertical  oscillation 
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of  from  12  to  16  incheB,  and  a  lateral  motion  of  6  inches.  One  of  the 
cars  on  which  he  made  his  experimental  observations  was  admitted  to 
resemble  the  car  upon  which  the  accident  occurred  in  general  likeness 
and  dimensions;  bnt  he  also  testified  to  his  experience  upon  other  cars, 
as  to  which  he  could  only  say  that  in  general  appearance  they  all 
looked  alike.  It  was  error  to  admit  this  proof.  Unless  the  condi- 
tions were  shown  to  be  the  same,  the  fact  that  a  particular  car  in  June 
swayed  and  plunged  while  moving  over  the  part  of  the  road  where  the 
accident  occurred,  did  not  tend  to  show  that  another  car,  in  May, 
swayed  and  plunged  at  the  same  place.  The  negligence  or  absence 
of  negligence  on  the  part  of  the  defendant  at  the  time  the  plaintiff's 
intestate  was  killed  depended  chiefly  upon  the  manner  in  which  the 
car  was  operated,  and  evidence  that  a  train  was  run  carelessly  on  one 
occasion  is  not  evidence  that  it  was  so  run  on  another.  Ck>hn  y.  Rail- 
road  Co.,  6  App.  Div.  196,  39  N.  Y.  Sxipp.  986.  The  case  of  Byrne  v. 
Railroad  Co.,  6  Misc.  Rep  260,  26  N.  Y.  Supp.  760,  affirmed  145  N.  Y. 
619,  40  N.  E.  163,  does  not  help  the  plaintiiT,  fw  there  it  was  proved 
that  the  condition  of  things  at  the  time  when  the  observations  were 
made,  subsequent  to  the  accident,  was  the  same  as  existed  at  the  time 
of  the  aeddent 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  coats  to 
abide  the  event     All  concur. 


VAN  WIE  V.  OITT  OF  MT.  VERNON, 
iSupreme  Court,  Appellate  Division,  Second  Department    February  11,  1898.) 

1.  Rbstivk  Uorsr — Accident  to  Drivbb — Contribdtort  Nboligbncb. 

A  spiriteiT  horse,  which  was  being  driven  through  a  street,  was  somewhat 
restive  when  passing  trolley  cars,  but  was  under  control.  The  bell  of  an  ap- 
proaching car  was  sudden]}-  sounded,  and  the  horse  shied,  the  buggy  striking 
against  a  lamp  post  near  the  curb.  Held,  that  it  was  a  question  for  the  Jury 
whether  the  driver  w^s  negligent  in  attempting  to  pass  the  car. 

•J.  MfNiciPAi,  Corporations — Location  of  Lamp  Post — Neoligksck. 

Where  a  city  in  good  faith  exercises  its  discretion  in  locating  a  street  lamp 
post.  It  is  not  chargeable  with  negligence,  as  falling  to  give  the  public  com- 
plete protection  against  possible  accidents  resulting  from  such  location. 

3.  Samb. 

The  fact  that  no  light  is  placed  on  the  post  at  the  tiiiae,  but  It  Is  set  to  an- 
ticipate future  need  of  the  city,  is  not  material. 

Appeal  from  trial  term. 

Action  by  Martin  D.  Van  Wie  against  the  city  of  Mt.  Vernon. 
From  a  judgment  in  favor  of  plaintiff  entered  on  the  verdict  of  the 
jury,  and  from  an  order  denying  defendant's  motion  for  a  new  trial, 
defendant  appeals.    Reversed. 

Argued  before  GOODRICH,  P.  J,,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Marshall,  for  appellant. 
Charles  H.  Noxon,  for  respondent. 

HATCH,  J.  This  action  is  brought  to  rerover  damages  for  hi- 
juries  claimed  to  have  been  received  throogh  the  negligent  act  of 
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the  defendant  There  is  little,  if  any,  dispute  in  the  evidence,  and 
the  case  may  be  disposed  of  upon  a  well-settled  principle  of  law. 
The  plaintiff  was  driving  through  Third  street,  in  the  city  of  Mt. 
Vernon,  with  a  horse  attached  to  a  buggy,  in  which  was  seated  his 
wife  and  himself.  Trolley  cars  ran  upon  this  street,  and,  as  he  ap- 
proached the  comer  of  Third  and  Haight  streets,  he  observed  a 
trolley  car  approaching.  The  horse  was  a  high-spirited  animal,  and 
somewhat  restive  when  passing  the  cars.  As  the  car  came  near  to 
the  plaintiff,  it  sounded  its  bell  loudly,  and  the  movanents  of  the 
horse  brought  the  hind  wheel  and  the  box  of  the  buggy  on  either 
side  of  a  lamp  post,  standing  upon  the  corner,  which  resulted  in 
tearing  the  wheel  from  the  buggy,  throwing  the  occupants  upon  the 
street,  and  the  plaintiff  sustained  the  injuries  of  which  he  now 
complains.  Although  the  horse  was  somewhat  spirited,  shied  at  the 
trolley  cars,  and  ran  away  upon  this  occasion,  we  do  not  think  that 
contributory  negligence  of  the  plaintiff  can  be  affirmed  as  matter 
of  law,  either  in  driving  the  horse,  or  concluding  to  meet  and  pass 
the  car,  under  the  circumstances  developed  by  the  trial.  The  plain- 
tiff had  the  horse  under  control,  and  there  was  nothing  to  lead  a 
person,  reasonably  prudent  and  careful,  to  think  that  he  would  not 
continue  to  be,  or  that  he  would  not  have  been,  controlled  had  he 
not  come  in  contact  with  the  lamp  post  King  v.  City  of  Cohoes. 
77  N.  Y.  83.  The  jury  were  authorized  to  say  that  what  caused  the 
horse  to  make  the  movement  which  he  did  was  the  sudden  and  loud 
ringing  of  the  bell  upon  the  car.  The  court  was  therefore  so  far 
correct  in  holding  that  the  question  of  contributory  negligence  was 
for  the  jury. 

Upon  the  question  of  the  defendant's  nesrligence,  however,  w^e 
think  that  the  judgment  cannot  be  upheld.  The  only  evidence  upon 
which  the  respondent  claims  that  n^ligence  of  the  city  can  be  pred- 
icated is  in  the  maintenance  of  the  lamp  post  upon  the  comer.  This 
post  was  placed  by  the  gas  company,  having  a  contract  with  the 
defendant  for  lighting  its  streets,  as  directed  by  the  defendant,  and 
in  pursuance  of  a  resolution  by  its  common  council.  It  appears  that 
it  was  placed  in  the  same  relative  position  to  the  curb  of  the  street 
as  all  of  the  other  posts  upon  the  street,  and  stood  six  inches  inside 
the  curb  line.  The  setting  of  this  post,  therefore,  was  in  the  pros- 
ecution of  a  public  improvement,  which  the  municipality  had  power 
to  authorize.  The  manner  of  its  exercise  was  committed  to  munic- 
ipal discretion,  and  it  was  for  it  to  say  to  what  extent  it  would 
guard  against  possible  accidents  in  placing  the  post.  It  may  not  be 
punished  for  not  giving  more  complete  protection  to  the  public  than 
it  determines  upon,  when  it  acts  in  good  faith,  and  is  not  controlled 
by  some  express  statutory  mandate  requiring  it  to  do  otherwise. 
Urquhart  v.  City  of  Odgensburg,  91  N.  Y.  67;  Paine  v.  Village  of 
Delhi,  116  N.  Y.  224,  22  N.  E.  405. 

The  only  additional  requirement  is  that  in  the  construction  of 
the  work,  and  thereafter  keeping  the  same  in  repair,  due  care  shall 
be  observed.  There  is  no  room  for  finding  in  this  case  that  this 
accident  occurred  by  reason  of  the  stmcture  having  become  out  of 
repair.    This  rule  necessarily  prevents  speculation,  by  proof,  as  to 
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whether  the  post  should  be  set  closer  to  the  walk  or  nearer  to  the 
curb.  Negligence  may  not  be  based  on  any  such  conjectures.  Ur- 
(lahart  v.  City  of  Ogdensburg,  supra;  Mills  v.  City  of  Brooklyn,  32 
N.  Y.  48&-496.  If  it  might  be  considered  a  question  of  fact,  neg- 
ligence could  not  be  predicated  of  the  manner  in  which  this  post 
was  set.  Dubois  v.  City  of  Kingston,  102  N,  Y.  219,  6  N.  E.  27.3. 
The  fact  that  no  light  was  placed  upon  the  post  until  1897  is  of  no 
consequence.  The  city  was  authorized  by  its  charter  (Laws  1892,  c. 
182,  §  1G6,  subsec  29)  to  prosecute  the  work,  and  it  might,  in  the 
proper  exercise  of  its  powers,  anticipate  the  growth  of  the  city  and 
its  future  needs,  and  make  reasonable  provision  therefor. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event.    All  concur. 


VAN  GIBSON  V.  VAN  GIBSON. 

'Supreme  Court,  Appellate  Division,  Second  Department.     Febrnary  11,  1898.) 

Appbal — Review— SuppoKT  op  Wife. 

Where,  upon  appeal  from  an  order  granting  alimony  and  counsel  fees  to  a 
plaintiff  In  an  action  for  a  separation,  it  apppared  that,  upon  the  discontinu- 
ance of  a  prior  action  for  the  same  relief,  defendant  had,  In  writing,  conceded 
hia  liability,  and  had  entered  into  a  contract  to  pay  plaintiff  a  specified  sum 
per  week,  and  bad  stipulated  that  in  case  of  his  default  she  might  recommence 
her  action,  and  petition  for  alimony  and  counsel  fees,  hdd,  on  atSrming  the 
order,  that  it  was  unnecessfiry  tx>  consider  the  sufficiency  of  the  original  cause 
of  action,  or  whether  plaintiff  bad  had  a  cause  of  action  at  all. 

Appeal  from  trial  term. 

Action  by  Evelyn  Van  Gieson  against  Ira  Van  Gieson.  Prom  an 
order  granting  aliofony  and  counsel  fees,  and  denying  a  motion  to 
resettle  the  same,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

John  L.  Linehan,  for  appellant. 
Bufus  O.  Catlin,  for  respondent. 

WOODWABD,  J,  The  parties  to  this  action  were  married  on  the 
8th  day  of  January,  1896.  They  have  never  lived  together,  and  no 
«-hildren  have  been  born  to  them.  On  the  31st  day  of  October,  1890, 
the  plaintiff  commenced  an  action  for  separation  against  the  de- 
fendant, but  by  subsequent  negotiations  the  action  was  discontin- 
ued; the  parties  entoring  into  an  agreement  in  writing,  under  seal, 
by  which  the  defendant  undertook  to  pay  to  the  plaintiff  the  sum 
of  f25  per  week,  for  her  support  and  maintenance,  together  with  a 
certain  sum  for  counsel  fees;  it  being  stipulated  that,  in  the  event 
of  a  default  on  the  part  of  the  defendant,  the  plainti£f  was  to  have 
the  right  to  recommence  the  action  which  was  discontinued  under 
the  agreement,  and  to  petition  any  court  of  competent  jurisdiction 
for  alimony  and  counsel  fees.  The  defendant,  through  his  attor- 
neys, made  various  payments  under  this  provision,  substantially 
complying  with  its  requirements,  until  some  time  in  the  latter  part 
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of  August,  when,  through  some  miBmanagement  or  neglect  on  the 
part  of  hig  attorneys,  the  defendant  defaulted  in  his  payments;  and 
the  plaintiff,  acting  upon  the  right  reserved  to  her  in  the  articles 
of  agreement,  began  the  action  now  under  consideration,  and  asked 
for  alimony  and  counsel  fees.  After  various  adjournments,  during 
which  time  the  defendant  paid  some  part  of  the  alimony  agreed 
upon,  the  court  below  rendered  its  judgment  decreeing  the  payment 
of  |100  counsel  fee,  f  150  to  the  plaintiflE  as  accrued  alimony,  and  the 
weekly  payment  of  ?25  during  the  pendency  of  the  action,  and  on 
each  Saturday  thereafter  until  the  further  order  of  the  court. 
Upon  the  entry  of  this  order,  the  defendant,  through  his  counsel, 
asked  for  and  was  granted  an  order  to  show  cause  why  a  motion  for 
the  resettlement  of  the  case  should  not  be  granted;  the  proposed  re 
settlement  differing  In  no  material  degree  from  that  set  forth  in  the 
order  of  the  court.  On  the  hearing  of  this  motion  it  was  denied, 
with  costs,  and  from  this  the  defendant  appeals  to  this  court. 

It  is  unnecessary  at  this  time  to  consider  the  sufficiency  of  the 
original  cause  of  action,  or  whether  this  plaintiff  had  a  cause  of 
action  at  all.  The  defendant  has,  by  a  written  article,  conceded  his 
liability  to  this  plaintiff.  He  has  entered  into  a  contract  to  pay  her 
the  sum  of  f25  per  week,  and  in  default  of  such  payment  he  has 
stipulated  that  she  might  recommence  her  action,  and  apply  for 
counsel  fees  and  alimony;  and  the  order  of  the  court  does  little, 
if  any,  more  than  to  ratify  this  contract,  and  to  place  the  matter 
in  a  position  where  the  plaintiff  shall  not  be  annoyed  in  the  collec- 
tion of  that  which  is  conceded  to  be  her  due.  The  conduct  of  the 
defendant,  in  so  far  as  this  litigation  is  concerned,  has  been  lack- 
ing in  evidence  of  good  faith,  the  appeal  from  the  order  denying 
the  motion  for  a  resettlement  being  without  merit;  and  there  is  no 
other  course  for  this  court,  except  to  affirm  the  judgment  of  the 
court  below.  A  careful  examination  of  the  authorities  cited  in 
behalf  of  the  defendant  fails  to  disclose  any  adjudicated  cases  to 
the  contrary,  or  even  to  suggest  a  line  of  reasoning  which  would 
lead  to  any  other  conclusion.  The  plaintiff  is  conceded  to  be  enti- 
tled to  support  at  the  hands  of  her  husband,  the  order  of  the  court 
gives  her  no  more  than  the  defendant  has  already  agreed  to  pay, 
and  the  appeal  from  the  order  of  the  court,  upon  a  mere  matter  of 
detail  as  to  the  manner  of  payment,  does  not  seem  to  be  entitled 
to  any  great  degree  of  consideration.  The  orders  appealed  from  arv 
affirmed,  with  costs.    All  concur. 


BIRDSALL,  WAITE  &  PERRY  MFG.  CO.  et  al.  V.  SOHWARZ  et  al. 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department     Februar?  11,  ISOS.) 

PEAUDnLBNT  CONVBTANCE— EvtDEKCE. 

In  an  action  to  set  aside  certain  deeds  from  a  debtor  to  his  wife  as  in  fraud 
of  creditors,  tliere  was  evidence  that  the  husband  and  wife  ■were  partners  in 
a  tailoring  business,  of  which  she  received  one-third  of  the  profits,  and  that  a 
loan  by  her  to  her  husband  of  the  money  thus  acquired  by  her  formed  the 
consideration  for  the  conveyances  In  question.     BelA,  that  while  there  were 
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nnmeroua  contradictions  In  the  testimony,  and  many  suspicious  drcumstancea; 
there  was  sufilclent  basis  for  the  finding  of  the  court  that  the  consideration 
for  the  conveyances  was  fairly  owing  from  the  husband  to  the  wife,  and  that 
the  conveyances  were  made  to  discharge  that  obligation. 

Appeal  from  special  tenn,  Kings  county. 

Action  by  the  Blrdsall,  Waite  &  Perry  MannfactTiring  Company  and 
others  against  George  Schwarz  and  others.  From  a  judgment  en- 
tered on  a  decision  of  the  court  at  special  term,  plaintiffs  appeal.  Af- 
firmed. 

Ai^ued  before  GOODKICH,  P.  J.,  and  OULLEN,  HATCH,  and 
WOODWARD,  JJ. 

Louis  Marshall,  for  appellants. 
William  W.  Butcher,  for  respondents. 

HATCH,  J.  This  action  is  brought  to  set  aside  certain  deeds  frota 
George  Schwarz  to  his  wife,  Barbara  Schwarz,  it  being  claimed  that 
they  were  executed  and  delivered  in  fraud  of  the  rights  of  creditors. 
Thia  case  has  been  before  this  court  upon  another  appeal.  Manufac- 
turing Co.  V.  Schwarz,  3  App.  Div.  298,  38  N.  Y.  Supp.  368.  We  then 
held  that  the  judgment  creditors  had  sufQcient  standing  to  maintain 
an  action  to  set  aside  the  deeds,  and  reversed  the  judgment  which  dis- 
missed the  plaintiffs'  complaint  upon  the  ground  that  the  right  of  ac- 
tion was  in  the  assignee  of  the  Brooklyn  Carriage  &  Harness  Com- 
pany, of  which  firm  George  Schwarz  was  a  member,  the  assignment 
having  been  made  by  that  firm.  In  the  disposition  of  that  case,  how- 
ever, we  said  that  "a  court  would  find  scHue  evidence  to  sustain  a 
finding  that  there  existed  a  bona  fide  debt  of  some  amount  owing  bj 
George  Schwarz  to  his  wife."  Upon  the  present  trial  this  question 
was  fully  litigated,  and  the  court  dismissed  the  complaint,  holding  that 
the  conveyances  were  made  in  good  faith,  and  without  intent  on  the 
part  of  either  defendant  to  hinder,  delay,  or  defraud  the  plaintiffs  or 
the  creditors  of  George  Schwarz.  The  plaintiffs  offered  no  testimony 
beyond  the  record  of  the  judgment,  the  assignment,  and  certain  con- 
veyances from  various  parties  to  George  Schwarz  and  by  George 
Schwarz  to  his  wife,  except  that  the  plaintiffs  called  the  defendant 
George  Schwarz,  and  examined  him  as  a  witness  upon  the  trial.  The 
testimony  of  George  Schwarz  tended  to  establish  that  he  and  his  wife 
carried  on  a  tailoring  business,  as  partners,  of  which  he  received  two- 
thirds  and  she  received  one-third  of  the  profits,  and  that,  as  a  product 
of  that  business,  Barbara  saved  about  the  sum  of  f  7,000,  and  that  at 
Tarious  times  between  1884  and  1890  she  loaned  such  sum  to  Ckorge 
Schwarz,  and  that  at  the  time  of  the  execution  and  delivery  of  the 
conveyances  sought  to  be  set  aside  he  was  indebted  to  her  for  such 
moneys  in  the  sum  of  $G,700.  It  is  not  claimed  that,  if  this  indebted- 
ness ia  fact  existed,  the  value  of  the  real  estate  conveyed  was  greater 
than  this  sum.  The  only  point  in  contest  between  the  parties  related 
to  the  indebtedness  of  the  husband  to  the  wife.  Upon  the  former 
trial  evidence  was  given  by  Schwarz  and  his  wife  tending  to  establish 
that  the  relation  which  existed  between  them  was  that  of  employer 
and  employ*?,  and  that  sho  received  the  sum  of  eight  dollars  a  week 
for  her  services,  and  therefore  the  claim  is  made  that  an  agreement 
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to  pay  the  wife  for  the  services  was  in  fraud  of  the  rights  of  creditors, 
and  would  not  furnish  a  sufficient  consideration  to  uphold  the  convey- 
ances, and  this  is  undoubtedly  true  within  the  doctrine  of  Coleman  v. 
Burr,  93  N.  Y.  17.  This  case,  however,  differs  from  the  facts  of  that 
case  in  that  here,  if  such  was  the  arrangement,  the  money  was  paid  to 
the  wife  at  a  time  when  George  Schwarz  was  perfectly  solvent,  and 
from  week  to  week,  as  the  wife  earned  it.  The  service  added  value 
to  the  estate  of  the  husband,  and,  it  having  been  paid  to  her  under 
such  circumstances,  it  became  a  part  of  her  separate  estate,  of  which 
she  had  good  title;  and  the  loan  of  that  money  to  George  Schwarz 
would  furnish  a  sufficient  consideration  for  the  conveyances.  Bank 
V.  Bolton,  87  Hun,  547,  35  N.  Y.  Supp.  138.  Upon  the  present  trial. 
however,  the  testimony  in  this  respect  is  very  much  changed,  and  the 
claim  is  put  forth  by  both  that  the  arrangement  existing  between  them 
was  that  of  a  partnership,  the  profits  to  be  divided  in  the  proportion 
heretofore  stated.  This  claim  is  in  some  respects  in  antagonism  to 
the  attitude  of  the  parties  and  their  testimony  upon  the  former  trial; 
but  there  was  no  proof  except  such  contradictions  as  are  found  in  the 
two  versions,  which  establish  that  any  other  or  different  relaticm  than 
that  of  a  partnership  existed  between  the  parties.  There  is  no  doubt 
in  my  mind  that  Barbara  Schwarz  had  some  money  of  her  own,  which 
she,  from  time  to  time,  loaned  to  her  husband;  that  the  same  had 
not  been  repaid,  and  constituted,  at  the  time  of  the  execution  and 
delivery  of  the  deeds,  a  valid  obligation  in  her  favor,  which  thef  husband 
was  authorized  to  discharge,  and  of  which  no  creditor  could  complain. 
The  only  difficulty  that  arises  is  as  to  the  amount  of  money  which  she 
loaned.  She  had  a  bank  account,  which  she  kept  in  her  name,  show- 
ing the  deposits  of  various  sums  of  money,  but  not  sufficient  to  reach 
the  amount  of  the  sum  claimed  to  have  been  loaned,  and  which  fur- 
nished the  consideration  for  the  deeds.  It  also  appeared  that  this 
bank  account  was  subsequently  changed  from  her  individual  name  to 
that  of  George  and  Barbara  Schwarz,  and  deposits  of  money  continued 
to  be  made  therein.  It  is  claimed,  however,  by  the  defendants,  that 
this  change  did  not  represent  any  money  belonging  to  the  husband 
which  was  deposited  in  the  account,  but  that  the  change  was  made  at 
the  suggestion  of  the  attorney  of  the  bank  in  order  to  obviate  any 
difficulty  which  might  arise  in  the  event  of  the  death  of  Barteira. 
•  Upon  the  whole  case,  it  is  evident  that  the  trial  court  had  before  it  evi- 
dence from  which  it  was  authorized  to  find  that  the  consideration  for 
the  conveyances  was  fairly  owing  from  the  husband  to  the  wife, 
and  that  the  conveyances  were  made  to  discharge  that  obligation ;  and, 
while  there  are  numerous  contradictions  in  the  testimony,  and  many 
suspicions  cireuniatances  in  the  case,  and  the  court  would  have  been 
authorized  to  find  that  at  least  some  part  of  the  consideration  was  not 
owing,  and  that  the  conveyances  were  made  for  the  purpose  of  pre- 
venting the  creditors  of  George  Schwarz  from  reaching  the  property, 
yet  such  testimony  is  not  so  far  preponderating  as  to  require  os  to 
interfere  with  the  determination  of  this  question  by  the  trial  court. 
On  the  contrary,  we  find  sufficient  in  the  case  which  tends  to  support 
*he  conclusion  which  was  reached,  and  therefore  conclude  that  the 
judgment  should  be  affirmed.     All  concur. 


Digitized  by 


Google 


8up.  Ct.)  STIMPEB   V.  FUCHS  &   hASQ   MFG.  CO.  785 

STIMPER  V.  FUCHS  &  LANG  MFG.  CO. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department     February  11,  1898.) 

I.  Ikjury  to  Employe— Neqi.igence  op  Master. 

The  evidence  showed  that  plaintiff,  an  infant,  entered  defendant's  machine 
shops  as  apprentice  to  perform  only  certain  duties,  not  In  themselves  danger- 
ous, but  that  he  was  ordered  by  defendant's  foreman  to  work  a  pump  which 
the  foreman  failed  to  secure  by  a  rope  so  as  to  prevent  It  from  falling  apart, 
and  while  so  at  work  plaintiff  was  Injured  by  a  part  of  the  pump  falling  upon 
him.  Held,  that  the  Jury  were  authorized  to  flod  defendant  negligent  in  di- 
recting plaintiff  to  work  the  pump. 

S.  Same— Nbomornob  of  Forsman. 

The  failure  of  a  company's  foi^man  to  secure  a  pump,  so  as  to  prevent  in- 
Jury  to  an  Infant  apprentice  who  was  wrongfully  directed  to  work  the  pump, 
was  the  failure  of  the  company,  for  which  It  is  responsible. 

Appeal  from  trial  tenu. 

Action  by  William  L.  Stimper,  an  infant,  by  his  guardian  ad 
litem,  Heinrich  Stimper,  against  the  Fuchs  &  Lang  Manufacturing 
Company.  From  a  judgment  nonsuiting  him  and  dismissing  his 
complaint,  plaintiff  appeals.    BeTereed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLBN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Henry  M.  Dater  (George  F.  Elliott  and  Jay  S.  Jones,  on  the  brief), 
for  appellant. 
Frank  V.  Johnson  (Robert  Thome,  on  the  brief),  for  respondent. 

HATCH,  J.  The  plaintiff  was  an  infant  of  about  the  age  of  15 
years.  He  entered  the  machine  shop  of  the  defendant  for  the  pur- 
pose of  learning  the  trade  of  a  machinist,  and  had  been  at  work  for 
about  six  weeks,  when  the  accident  happened  which  forms  the  sup- 
port for  this  action.  The  evidence  given  upon  the  trial  would  have 
authorized  the  jury  to  find  that  the  plaintiff  was  not  to  be  set  at 
work  upon  or  about  any  machine  in  the  shop  until  such  time  as  such 
employment  would  be  deemed  proper  by  his  father,  and  that  he  en- 
tered upon  his  employment  with  that  understanding,  and  that  his 
employment  upon  or  about  the  machines  had  not  been  authorized  by 
his  father  at  the  time  when,  the  accident  happened.  According  to 
the  testimony  of  the  father,  the  plaintiff  was  simply  to  be  employed 
in  cleaning  up  the  shop,  running  errands,  and  drilling  holes.  This 
arrangement  was  assented  to  by  the  defendant,  and  it  was  upon 
this  understanding  that  the  employment  began.  The  duties  thus 
specified,  it  may  be  assumed,  involved  no  danger  to  life  or  limb. 
Instead,  however,  of  confining  his  employment  to  these  duties,  the 
evidence  establishes  that  he  was  directed  by  the  defendant's  fore- 
man to  assist  in  operating  a  lever  about  an  hydranlic  pump,  and 
while  so  engaged  the  pump  fell,  and  some  of  the  pieces  came  in 
contact  with  plaintiff's  head,  inflicting  a  wound,  and  also  fell  upon 
one  foot,  injuring  it  severely.  The  evidence  clearly  justified  a  find- 
ing (hat  the  pump  fell  apart  through  some  inherent  defect,  or  by 
reason  of  the  negligence  of  the  foreman  in  giving  a  direction  to 
the  plaintiff  about  the  management  of  the  lever,  and  also  in  failing 
49N.Y.S.-W 
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to  observe  proper  precautions  to  secure  the  parts  of  the  pump  from 
falling  when  the  pressure  was  reversed  or  increased.  The  evidence 
in  detail  is  quite  short.  The  plaintiff  wa«  engaged  in  cutting  paper 
which  was  placed  in  the  machine,  and  pressure  applied  upon  it  by 
means  of  the  pump.  He  was  called  by  a  fellow  workman  to  assist 
at  the  lever  and  responded  to  the  call.  While  so  employed  he  was 
directed  to  let  the  pressure  down,  and  as  he  did  so  one  of  the  irons 
composing  the  pump  or  machine  fell  out,  and  came  in  close  prox- 
imity to  plaintiff,  but  did  not  touch  him.  The  workman  then  de- 
sisted from  his  operations,  and  sent  for  the  foreman,  who  came  and 
gave  directions  about  the  machine  and  the  work.  The  foreman 
called  the  plaintiff  to  again  come  to  the  lever,  and  he  and  a  helper 
worked  it  The  foreman  was  arranging  a  part  of  the  machine  which 
did  not  exactly  fit,  and  gave  the  direction,  "Just  pump  it  a  couple  of 
times  more,"  which  plaintiff  and  the  helper  did,  and  the  machine 
gave  way,  inflicting  the  injury  of  which  complaint  is  made.  Upon 
these  facts  the  jury  were  clearly  authorized  to  find  that  the  defend- 
ant was  guilty  of  a  negligent  act  in  permitting  or  directing  the 
plaintiff  to  work  about  this  machine.  Railroad  Co.  .v.  Fort,  17 
Wall.  553;  Railway  Co.  v.  Bayfield,  37  Mich.  210.  The  evidence 
also  disclosed  that  the  machine  could  have  been  secured  by  a  rope 
when  paper  was  being  placed  therein,  which  would  have  secured  the 
jwrta  from  falling.  The  declaration  of  the  foreman  after  the  acci- 
•lent  was:  "We  were  too  lazy  to  go  down  stairs  to  get  the  rope,  and 
it  fell  down.  We  ought  to  have  a  rope.  •  *  •  If  there  was  a 
rope,  it  wouldn't  happen."  The  failure  of  the  foreman  to  properly 
secure  the  machine,  and  protect  the  plaintiff,  was  the  failure  of  the 
master,  and  for  negligence  in  this  regard  the  defendant  was  clearlv 
responsible.  McGovem  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E. 
373.  There  was  no  question  of  contributory  negligence  in  the  case; 
at  least,  if  there  was,  it  was  for  the  jury.  The  plaintiff  was  clearly 
entitled  to  have  his  case  submitted  to  the  jury,  and  it  was  error  to 
dismiss  his  complaint. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  thfe  event.    All  concur. 


TRUMBULL  v.  ASHLET. 

fSuprproe  Court.  Appellate  Division,  Second  Department     February  11,  1898.) 

FBivoLors  Answek. 

A  verified  answer  which  denies  a  material  allegation  of  the  complaint  can- 
not be  stricken  out  as  frivolous,  even  thoiiRh  the  denial  Is  upon  infonnation 
and  belief,  and  aIthouf;h  It  appears  highly  Improbable  that  the  defendant  should 
not  have  been  aware  of  the  exact  facts. 

Appeal  from  special  term. 

Action  by  Franklin  J.  Trumbull  against  John  J.  Ashley.  Prom  a 
judgment  for  plaintiff,  entered  on  an  order  striking  out  defendant's 
answer  as  privileged,  and  directing  judgment  on  the  pleadings,  de- 
fendant appeals.     Reversed. 
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Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Clifton  V.  Edwards,  for  appellant. 

Max  J.  Bernheim  (Louis  W.  Dinkelspiel,  on  brief),  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  recover  the  sum  of 
fl70.92  on  account  of  the  defendant's  unoaid  sutecription  to  the 
c-apitai  stock  of  the  American  Engineering  Works,  of  which  the  plain- 
tiff herein  is  a  judgment  creditor.  It  is  alleged  in  the  complaint  that 
the  plaintiff  has  performed  certain  services  for  the  American  Engi- 
neering Works,  for  which  he  has  recovered  a  judgment,  upon  which 
an  execution  was  issued,  which  has  been  returned  unsatisfied;  and  he 
now  seeks  to  recover  of  the  defendant  as  a  stockholder  in  the  said 
corporation.  It  is  also  alleged,  on  information  and  belief,  that  defend- 
ant, John  J.  Ashley,  "subscribed  for  and  owns  five  shares  of  the  capital 
stock  of  said  American  Engineering  Works,  par  value  of  which  is  five 
hundred  dollars,  but  that  said  amount,  five  hundred  dollars,  has  never 
l)een  paid  in  by  him,"  and,  "on  information  and  belief,  that  said  cor- 
]>oration  was  organized  in  the  year  1896,  with  a  capital  stock  of  five 
thousand  dollars,  (fivided  into  fifty  shares  of  the  par  value  of  one 
hundred  dollars  each;  that  the  amount  of  stock  actually  subscribed 
was  fifteen  hundred  dollars,  and  of  this  amount  five  hundred  dollars 
was  actually  paid  in  by  the  stockholders."  The  answer  admits,  or 
refuses  to  deny,  all  of  the  allegations  except  those  set  out  in  para- 
graphs 3  and  4  of  the  complaint,  and  which  are  quoted  above,  and 
these  are  denied  on  information  and  belief.  The  plaintiff  made  a  mo- 
tion at  a  special  term  for  judgment  against  the  defendant,  on  the 
ground  that  the  answer  of  the  defendant  was  frivolous,  and  for  an 
order  striking  out  as  a  sham  and  false  in  fact  that  part  of  defendant's 
answer  embraced  in  paragraph  No.  11  of  said  answer.  The  learned 
court,  upon  a  hearing  of  the  motion,  ordered  and  adjudged  that  "the 
answer  of  the  defendant  herein  be  overruled  as  frivolous,  and  that  the 
plaintiff  have  judgment  thereon  for  the  relief  demanded  in  the  com- 
plaint, with  the  costs  and  disbursements  of  this  action,  and  ten  dollars 
costs  of  this  motion."    The  defendant  appeals  from  this  order. 

The  court  below  having  refused  to  pass  upon  the  motion  to  strike 
out  paragraph  2  of  the  answer,  and  rendering  its  judgment  solely  upon 
the  proposition  that  the  answer,  considered  as  a  whole,  was  frivolous, 
there  is  but  one  question  presented  to  this  court  for  decision,  and  that 
is  whether  the  court  below  erred  in  overruling  the  answer  of  the  de- 
fendant upon  the  grounds  stated.  Upon  this  point  there  can  hardly 
be  two  opinions.  "It  is  now  settled,"  says  Justice  Hatch  in  the  case 
of  Hnmble  v.  McDonough,  5  Misc.  Rep.  508,  25  N.  Y.  Supp.  965,  "that  a 
denial  upon  information  and  belief  is  authorized  by  section  500,  Code 
(j;iv.  Proc.,"  and,  if  the  answer  of  the  defendant  denied  a  material  fact 
necessary  to  a  cause  of  action,  he  was  clearly  within  the  rule  as  stated 
by  Justice  Hatch,  and  the  court,  in  overruling  such  an  answer,  was  In 
error.  The  plaintiff  alleges — and  the  allegation  is  necessary  to  main- 
tain the  action — that  the  "said  corporation  was  organized  in  the  year 
1896  with  a  capital  stock  of  five  thousand  dollars,  divided  into  fifty 
shares,  of  the  par  value  of  one  hundred  dollars  each;  that  the  amount 
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of  capital  stock  actually  sabscribed  was  fifteen  hundred  dollars,  and  of 
this  amount  five  hundred  dollars  was  actually  paid  in  by  the  stoek- 
holders."  This  the  defendant  denies  upon  information  and  belief- 
Again,  it  is  alleged — and  the  allegation  is  necessary  to  the  mainte- 
nance of  the  action — that  defendant,  "John  J.  Arfiley,  subscribed  for 
and  owns  five  shares  of  the  capital  stock  of  said  American  Engineering 
Works,  par  value  of  which  is  five  hundred  dollars,  but  that  said 
amount,  five  hundred  dollars,  has  never  been  paid  in  by  him."  Tbia 
the  defendant  denies  upon  information  and  belief;  and,  however  im- 
probable it  may  have  appeared  to  the  court  below  that  the  defendant 
should  not  have  been  aware  of  the  exact  facts,  the  issue  having  been 
raised,  the  burden  of  proving  the  allegations  was  thrown  upon  the 
plaintiff,  and  it  was  not  witMn  the  province  of  the  court  to  overrule 
the  answer  upon  the  ground  that  it  was  frivolous.  "An  answer  can 
be  said  to  be  frivolous  only  when  it  is  so  clearly  bad  as  to  require  no 
ai'gument,"  says  Justice  Rumsey  in  the  case  of  Gruenstein  v.  Jablon- 
sky,  1  App.  Div.  580,  37  N.  Y.  Supp.  538,  "to  show  its  character,  and 
which  would  be  said  to  be  so  manifestly  defective  as  to  be  indicative 
of  bad  faith  upon  a  mere  inspection.  Strong  v.  Sproul,  53  N.  Y,  497. 
Unless  it  appears  by  inspection  of  the  pleading  that  it  raises-  no  issue 
upon  any  fact  which  the  plaintiff  must  prove,  it  is  not  frivolous,  how- 
ever objectionable  it  may  be  in  other  respects."  "An  answer  must  be 
tested,"  says  Justice  Landon  in  the  case  of  Association  v.  Niver,  4  App. 
Div.  618,  39  N.  Y.  Supp.  414,  "by  the  complaint;  and,  if  it  puts  in  issue 
its  material  allegations  as  to  the  defendant,  it  is  good  enough  for  the- 
purposes  of  the  action."  "We  think,  therefore,  upon  reason  as  well 
as  upon  the  construction  of  the  Code,"  says  Judge  Andrews,  in  de- 
livering the  opinion  of  the  court  in  the  case  of  Bennett  v.  Manufactur- 
ing Co.,  110  N.  Y.  150, 17  N.  E.  669,  "a  denial  in  a  verified  answer  of  a 
material  allegation  in  the  complaint,  'upon  information  and  belief,' 
is  good.  Any  other  conclusion  would  lead  in  some  cases  to  great  in- 
justice. There  are  diverse  authorities  upon  the  question,  but  the  great 
preponderance  of  authority  supports  the  conclusion  we  have  reached." 
The  denial  of  a  material  fact  is  not  frivolous.  Its  character  is  not 
changed  by  the  fact  that  the  denial  is  made  upon  "information  and 
belief,"  and  the  court  below  was  clearly  in  error  in  overruling  the  an- 
swer of  the  defendant 
The  judgment  of  the  court  is  therefore  reversed.    All  concur. 


JEKEMIAH  V.  PITOHBE. 

(Supreme  CJourt,  Appellate  Division,  Second  Department     Pebroary  15,  1898.) 

Tkost— Statute  of  Fhauds— Title  oif  Land  m  Anothbr. 

A  dealer  In  real  property,  whose  wife  had  become  Insane,  adopted  the  coarse, 
for  business  purposes,  of  taking  title  in  the  name  of  his  daughter,  who  was 
living  with  him,  upon  her  oral  agreement  to  convey  the  same  as  he  should 
direct.  Certain  lands,  which  were  thus  conveyed  to  her,  were  paid  for  partly 
with  the  father's  money,  and  she  gave  purchase-money  mortgages  for  the  bal- 
ance, which  the  father  subsequently  paid  oS.  He  entered  Into  possession, 
and  during  several  years  made  improvements,  received  the  rentals,  paid  the 


Digitized  by 


Google 


Sup.  Ct.)  JEREMIAH    V.   PITCHER.  789 

taxes,  and  made  use  of  the  property  In  his  business,  In  reliance  upon  the 
daughter's  promise,  and  without  protest  on  her  part.  Held,  in  an  action  by 
the  father  to  establish  a  trust,  that  the  daughter  was  not  protected  by  the 
statute  of  frauds  (Real  Property  Law,  S  74),  that  section  applying  only  where 
there  Is  neither  an  express  trust  nor  equities  other  than  the  mere  payment  of 
the  consideration  for  real  estate  by  one  not  taking  title  thereto. 

Appeal  from  special  term,  Kings  county. 

Action  by  William  Jeremiah  against  Bosina  A.  Pitcher.  Prom  the 
judgment  entered  on  a  decision  of  the  justice  without  a  jury  (45  N.  Y. 
Supp.  758),  both  parties  appeal.     Modified. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

P.  H.  Vernon,  for  plaintiff. 
Henry  Major,  for  defendant 

WOODWARD,  J.  This  action  was  brought  to  establish  a  trust  in 
favor  of  the  plaintiff,  and  it  is  alleged  that  in  1877  and  1879  the  plain- 
tiff purchased  certain  real  estate  in  the  city  <rf  Brooklyn;  that  before 
closiug  such  purchases  he  entered  into  an  agreement  with  this  defend- 
ant, who  is  his  eldest  daughter,  whereby  the  title  to  the  property  was 
to  be  taken  in  her  name,  she  agreeing  to  convey  it  upon  the  order  of 
tlie  plaintiff;  that,  relying  upon  this  promise,  the  plaintiff  purchased 
the  property,  and  caused  it  to  be  conveyed  to  the  defendant,  but  that 
subsequently,  on  demand  being  made  for  the  conveyance  of  the  prop- 
erty, she  refused  to  comply  with  the  agreement.  The  defendant, 
answering,  denies  the  alleged  agreement,  and  sets  up  the  statute  of 
frauds,  the  statute  of  limitations,  and  the  separate  and  distinct  de- 
fense that  the  conveyance  was  intended  as  a  gift  or  advancement  to 
her  as  plaintiff's  daughter.  It  appeared  upon  the  trial  that  the  plain- 
tiff in  this  action  was  from  1867  to  1887  a  real-estate  and  insurance 
agent,  doing  business  in  the  city  of  Brooklyn.  His  family  consisted 
of  a  wife  and  three  daughters,  the  defendant  in  this  action  being  the 
eldest.  In  1873  the  wife  of  the  plaintiff  became  insane,  remaining 
in  that  condition  up  to  the  {wesent  time,  being  confined  in  a  private 
asylum.  Upon  the  retirement  of  the  mother  from  the  head  of  the 
household  the  defendant  succeeded  to  her  place,  taking  charge  of  the 
home,  and  assuming  the  responsibilities  incident  to  the  position.  Her 
relations  thus  took  on  the  united  aspects  of  a  wife  and  daughter,  in  so 
far  as  the  business  affairs  of  the  family  were  involved.  The  plaintiff, 
charged  with  the  duty  of  the  support  and  maintenance  of  his  family, 
was  confronted  with  the  fact  of  his  wife's  insanity,  thus  rendering  her 
incapable  of  releasing  her  dower  interest  m  realty  which  might  come 
into  his  possession;  and  for  the  purpose  of  making  a  profitable  use 
of  his  capital,  and  bettering  the  condition  of  himself  and  family,  he 
entered  into  an  agreement  with  his  daughter  to  take  the  title  to  the 
property  in  dispute,  and  to  transfer  the  same  to  himself,  or  to  such 
third  parties  as  he  might  direct.  In  pursuance  of  this  agreement,  the 
idaintiff  purchased  the  property,  causing  the  title  to  be  placed  in  the 
daughter.  He  paid  a  part  of  the  purchase  price,  and  the  daughter 
gave  mortgages,  in  which  the  plaintiff  joined,  to  secure  the  remainder. 
These  mortgages  were  subsequently  paid  by  the  plaintiff,  who  entered 
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into  possession  of  the  property,  made  improvements,  paid  the  taxes 
and  water  rates,  and  collected  the  rentals,  appropriating  them  to  his 
own  uses,  without  protest  on  the  part  of  the  defendant,  up  to  the  time 
of  the  commencement  of  this  action.  The  trial  court  found  substan- 
tially this  state  of  facta,  but  decided  that  no  use  or  trust  resulted  to  the 
plaintiff  by  reason  of  his  payment  of  the  purchase  money,  and  that 
the  trust  could  be  ])iovcd  only  by  a  writing,  the  alleged  agreement 
with  the  daughter  Ixiug  oral.  It  was  decre(<l.  however,  that  the  plain- 
tifif  be  subrogated  to  the  ownership  of  the  mortgages  which  he  had 
paid,  and  that  they  be  liens  in  his  hands,  and  that  the  plaintiff  have  a 
"lien  for  the  mortgages  and  taxes  paid  by  him'';  and  that,  unless  th.' 
amount  be  agreed  upon,  it  be  referred  to  an  attorney  to  compute  and 
state  the  same.  The  plaintiff  appeals  from  so  much  of  the  decision  as 
denies  the  existence  of  a  trust,  and  the  defendant  appeals  from  that 
part  of  the  decision  which  gives  the  plaintiff  a  lien  upon  the  property 
for  his  mortgage  payments,  interest,  etc. 

"There  are  two  principles  upon  which  a  court  of  equity  acts  in  exer- 
cising its  remedial  jurisdiction,"  says  Judge  Andrews  in  delivering  the 
opinion  of  the  court  in  the  case  of  Wood  v.  Rabe,  96  N.  Y.,  at  page  425, 
"which,  taken  together,  in  our  opinion  entitle  the  plaintiff  to  maintain 
this  action.  One  is  that  it  will  not  permit  the  statute  of  frauds  to 
be  used  as  an  instrument  of  frand,  and  the  other  that  when  a  person, 
through  the  influence  of  a  confidential  relation,  acquires  title  to  prop- 
erty, or  obtains  an  advantage  which  he  cannot  conscientiously  retain, 
the  court,  to  prevent  the  abuse  of  confidence,  will  grant  relief.  *Tlie 
statute  of  frauds,'  observes  Lord  Kedesdale  in  Bond  v.  Hopkins.  1 
Schoales  &  L.  433,  'says  that  no  action  or  suit  shall  be  maintained  on 
an  agreement  relating  to  lands  which  is  not  in  writing,  signed  by  the 
party  to  be  charged  therewith;  and  yet  the  court  is  in  the  daily  hat>it 
of  relieving  where  the  party  seeking  the  relief  has  been  put  into  a  situ- 
ation which  makes  it  against  conscience  in  the  other  party  to  insist  on 
a  want  of  writing,  so  signed,  as  a  bar  to  liis  relief.' "  The  case  now 
before  us  clearly  comes  within  these  rules.  The  plaintiff  in  t\\\< 
action,  charged  with  the  duty  of  providing  for  himself  and  family,  and 
of  maintaining  his  unfortunate  wife  in  a  private  asylum,  desired,  in 
the  pursuit  of  his  business  as  a  dealer  in  real  estate,  to  become  po.«- 
sessed  of  certain  property  in  the  city  of  Brooklyn.  If  he  purchastxi 
this  property,  taking  the  title  in  his  own  name,  it  vested  a  dow<T 
right  in  his  insane  wife,  who  could  not  it^ease  such  claim.  The  result 
would  be  that  he  would  have  tied  up  his  capital,  and  would  not  hav»- 
been  able  to  give  a  clear  title  to  a  purchaser.  In  this  dilemma  he 
entered  into  an  agreement  with  his  daughter  to  take  the  title  and  to 
convey  the  property  whenever  he  should  direct,  this  action  being 
mutually  advantageous,  and  enabling  the  father  the  better  to  provi.li- 
for  the  comfort  and  well-being  of  his  family.  This  trust  could  not 
have  been  declared  in  the  deed,  or  in  other  written  agreement,  without 
defeating  the  very  purpose  for  which  it  was  intendeifl.  The  moment 
this  plaintiff  became  possessed  of  an  equitable  interest  in  real  estate, 
that  moment  the  wife  became  a  necessary  party  to  its  alienation,  and 
the  conveyance  of  a  trustee  could  not  give  a  clear  title.  It  was  abso- 
lutely necessary,  then,  if  this  plaintiff  was  to  make  use  of  bis  capital 
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in  the  purchaae  of  this  real  estate,  without  putting  it  out  of  his  power 
to  make  use  of  it  to  the  best  advantage  in  the  conduct  of  his  business, 
that  he  should  find  some  one  whom  he  could  trust  with  the  absolute 
title.  The  daughter,  who  had  succeeded  to  the  place  of  the  unfortu- 
nate mother  in  the  household,  and  who  had  an  interest  in  common 
with  the  other  members  of  the  family  in  the  success  of  the  business 
undertakings  of  the  father,  became  the  natural  recipient  of  this  con- 
fidence; and  the  plaintiff  having,  on  the  strength  of  this  oral  agree- 
ment, p(»rformed  his  part  of  the  contract  in  go^  faith,  having  parted 
with  his  money  upon  the  assurance  of  his  daughter  that  she  would  con- 
vey the  property  whenever  he  should  so  direct,  this  agreement  being 
acquiesced  in  by  her  for  a  long  period  of  years,  during  which  time  the 
father  regularly  collected  the  rents,  paid  the  taxes,  water  rates,  etc., 
the  defendant  cannot  now  be  permitted  to  make  use  of  the  statute  of 
frauds  to  violate  the  confidence  thus  reposed,  and  to  possess  herself  of 
the  property  which  was  pm-cliased  out  of  the  moneys  of  the  father,  and 
to  which  she  can  have  no  higher  claim  than  those  of  her  sister.  The 
statute  of  uses  and  trusts  does  not  inhibit  a  trust  to  a  party  paying  the 
purchase  money.  It  merely  declares  that  "no  trust  results  from  the 
payment,"  and  that  a  grant  of  real  property  for  a  valuable  considera- 
tion to  one  person,  the  consideration  being  paid  by  another,  is  pre- 
sumed fraudulent  as  against  the  creditors,  at  that  time,  of  the  person 
paying  the  consideration.  Section  52,  St.  Uses  and  Trusts.  There 
were  no  creditors.  The  plaintiff  comes  into  court,  and  establishes  a 
state  of  facts  which  precludes  the  idea  of  fraud,  in  so  far  as  he  is  con- 
cerned; and,  while  it  is  not  contended  that  the  trust  results  from  the 
payment  of  the  purchase  money,  a  court  of  equitj*  is  justified  in  giv- 
ing the  fact  consideration,  in  connection  with  other  circumstances,  in 
determining  what  its  judgment  in  a  given  case  shall  be.  This  view  of 
the  case  was  taken  by  Justice  Haight  in  the  general  term  of  the  Fifth 
department,  in  the  case  of  Grage  v.  Gage,  8.3  Hun,  362,  31  N.  Y.  Supp. 
903,  where  he  says: 

"Section  51  of  the  statute  of  uses  and  trusts  (1  Rev.  St.  p.  72S)  provides  that 
•where  a  grant  for  a  Talu.nl)lp  consideration  sluiH  be  made  to  one  person,  and 
tbe  consldin-ntlon  therefor  sliall  be  paid  by  another,  no  use  or  trust  shall  result 
In  favor  of  the  person  by  whom  such  payment  shall  be  made;  but  the  title  shall 
vest  in  the  ju'rson  named  as  the  alienee  in  such  conveyance,  subject  only  to  the 
tirovlslons  of  the  next  section.'  The  next  section  has  reference  to  creditors,  and 
lias  no  bearinf;  upon  the  question  under  consideration.  We  do  not  understand 
tbe  provisions  of  tlils  statute  to  have  any  application  to  a  case  where  an  express 
trust  has  been  created,  or  where  equities  have  arisen  by  the  aRrcHiment  of  parties, 
but  that  it  only  has  reference  to  a  case  in  which  there  exists  no  express  trust 
or  equities  other  than  the  payment  of  the  consideration  by  a  person  otlier  than 
tbe  one  w^bo  takes  tlie  title.  No  trust  shall  result  from  that  net  alone.  Bearing 
In  mind  this  distinction,  no  great  conflict  will  be  found  in  the  authorities." 

In  the  case  of  Robbins  v.  Bobbins,  89  N.  Y.  2."1.  the  court,  speaking 
through  Judge  Danforth.  discusses  a  case  similar  in  some  respects, 
and  involving  the  same  principle  as  tlie  one  at  bar.  Bobbins,  Sr., 
purchased  a  certain  plot  of  land,  taking  the  title  in  the  name  of  his 
employ^,  Pay,  with  an  oral  agreement  that  it  should  be  conveyed  upon 
his  order.  Subsequently  the  father  requested  Fay  to  transfer  the  title 
to  his  son.     This  was  done,  with  an  oral  agreement  between  the  parties 
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that  the  son  was  to  hold  the  property  on  the  same  terms  and  conditions 
as  those  under  which  Fay  had  held  it,  the  father  all  the  time  retaining 
possession  of  the  estate  Finally  tiie  father  sold  the  property  to  a 
third  party,  and  took  in  partial  payment  a  mortgage  upon  the  premises, 
which  mortgage  was  made  payable  to  the  son,  who  conveyed  the  title. 
Tlie  father  took  the  mortgage  and  other  payments,  and  the  son  brought 
an  action  to  recover  the  mortgage,  claiming  ownership  because  of  the 
title  having  been  vested  in  him  without  the  formalities  prescribed  by 
the  statute.     In  commenting  upon  this  case,  Judge  Danforth  says: 

"The  plaintiff's  applIcaUon  Is  to  the  equitable  Jurisdiction  of  the  court;  but 
a  case  suggesting  fewer  consicleratlons  likely  to  Influence  a  court  of  equity  in  Its 
favor,  or  more  opposed  to  the  rules  and  maxims  by  which  such  a  tribunal  must 
t>e  guided  than  the  one  on  which  be  relies,  has  not  been  brought  to  oiur  attention. 
In  the  (Uversity  of  causes  of  action  It  seldom  happens  that  one  la  found  which  ha-s 
DO  other  support  than  an  admitted  breach  of  confidence  and  violation  of  trusi 
reposed  by  a  father  In  his  son." 

Continuing  in  the  same  case.  Judge  Danforth,  after  quoting  the  dec- 
laration of  the  court  in  another  case,  that  the  statute  of  frauds  was 
never  intended  to  prevent  a  court  of  equity  from  giving  relief  in  case 
of  a  plain,  clear,  and  deliberate  fraud,  says: 

"The  same  principle  has  been  frequently  acted  upon  by  this  court  (Byan  v. 
Dox,  34  N.  Y.  307;  Wheeler  v.  Reynolds,  GC  N.  Y.  227),  in  both  of  which  cases 
a  full  and  careful  examination  was  made  of  the  reasons  and  authorities  on  wliich 
It  rests.  Indeed,  the  decisions  are  all  one  way.  They  establish,  as  a  fundamental 
doctrine  of  a  court  of  equity,  that  the  statute  of  frauds  was  not  made  to  cover 
fraud.     In  the  cases  especially  referred  to,  the  wrongdoer  was  forced  Into  court." 

The  case  at  bar  does  not  come  within  the  statute  of  frauds.  It  is 
a  parol  agreement,  fully  performed  on  the  part  of  the  plaintiff.  He 
has  paid  the  purchase  price  of  this  property,  entered  into  possession, 
received  the  rentals  and  other  incomes,  paid  the  taxes,  discharged  the 
purchase-money  mortgages,  making  use  of  the  property  in  his  business 
as  a  dealer  in  real  estate  for  the  benefit  of  himself  and  family,  relying 
upon  the  promise  of  his  daughter  to  reconvey  such  property  apon  his 
order,  and  the  defendant  cannot  now  plead  the  statute  of  frauds  to 
protect  her  in  the  ownership  of  this  property.  The  transaction  took 
place  under  circumstances  which  made  it  impossible,  without  defeat- 
ing the  end  which  was  sought,  to  have  the  trust  appear  in  writing, — 
under  circumstances  which  peculiarly  obligated  the  daughter  to  accept 
the  trust,  and  the  plaintiff  having  parted  with  the  l^al  title  to  his 
property,  with  no  intent  to  defraud,  but  to  enable  him  to  carry  on  his 
business  advantageously,  and  thus  to  provide  for  his  unfortunate  wife 
and  his  family,  a  court  of  equity  would  fail  in  its  duty  If  it  refused  to 
decree  a  specific  performance  on  the  part  of  the  defendant  of  her  part 
of  the  agreement.  This  view  of  the  case  is  fully  sustained  by  the  au- 
thorities. The  conclusions  here  reached  render  it  unnecessary  to  de- 
termine the  questions  involved  in  the  defendant's  appeal. 

The  judgment,  in  so  far  as  it  denies  the  existence  of  a  trust,  is  re- 
versed, and  the  defendant  is  directed  to  make  such  conveyance  of  the 
property  in  dispute  as  the  plaintiff  may  order,     AH  concur. 


Digitized  by 


Google 


Slip.  Gt.)  KLINKER   V.  TBIBU   AVE.  R.  CO.  793 

KLINKEB  V.  THIRD  AVE.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.     February  11,  1898.) 

1.  Triai. — Adjournmbnt— Kbmahks  of  Judob — Error  without  Prkjddioe. 
Where  the  Judge,  pending  the  trial  of  an  action  for  a  personal  Injury,  de- 
nounced counsel  for  defendant  as  simply  trying  to  fool  and  hoodwlnlc  the 
Jury,  by  moving  for  an  adjournment  on  account  of  the  absence  of  certain  wit- 
nesses, any  evil  occasioned  thereby  was  remedied  by  an  express  withdrawal 
of  such  remark  from  the  consideration  of  the  Jury. 

8.  Samb— Prbvious  Inqubst— Rbcord  Statement. 

Where  an  inquest  Iiad  been  talcen  before,  in  a  pending  cause,  after  which 
defendant's  default  had  been  opened  up,  it  was  not  error  to  direct  that  such 
fact  be  stated  on  the  record,  on  application  by  defendant  for  an  adjournment 
on  account  of  absent  witnesses. 

Appeal  from  trial  term,  Queens  county. 

Action  by  Frederick  Klinker  against  the  Third  Avenue  Railroad 
Company.  Prom  a  judgment  entered  on  a  verdict  for  plaintiff,  re- 
duced by  stipulation  from  |3,500  to  |1,800,  under  an  order  of  the 
trial  term  entered  on  the  hearing  of  a  motion  for  a  new  trial,  and 
also  from  such  order,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Nathan  Ottinger,  for  appellant. 

G.  Washbourne  Smith,  for  respondent. 

WILLARD  BARTLETT,  J,  This  action  was  brought  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  in  conse- 
quence of  a  collision  between  a  wagon  which  he  was  driving  and 
one  of  the  defendant's  cable  cars  in  the  city  of  "New  York.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  f3,500. 
There  was  the  usual  motion  for  a  new  trial  on  the  minutes,  and  the 
learned  trial  judge  made  a  conditional  order  granting  such  motion, 
unless  the  plaintiff  should  consent  to  reduce  the  verdict  to  fl,800, 
and  enter  judgment  thereon  accordingly.  The  plaintiff  accepted  this 
condition,  and  the  judgment  now  comes  before  us  for  review,  and 
therefore  represents  an  award  of  |1,800,  together  with  the  costs  of 
the  action.  There  was  sufficient  evidence  of  negligence  on  the  part 
of  the  defendant  to  justify  and  require  a  submission  of  the  issues 
of  fact  to  the  jury;  and  the  only  question  which  calls  for  further 
consideration  on  this  appeal  arises  out  of  certain  remarks  made  by 
the  learned  judge  who  presided  at  the  trial,  just  before  the  case 
was  summed  up  by  counsel.  The  last  witness  called  in  behalf  of 
the  defendant  was  the  claim  agent  of  the  Third  Avenue  Railroad 
Company,  who  testified  that  he  had  with  him  the  original  report  of 
the  case, — presumably  meaning  a  report  of  the  circumstances  of  the 
accident,  made  to  the  officers  of  the  road, — and  that  he  had  a  state- 
ment therein  of  four  witnesses  to  the  accident  who  were  not  then 
present  in  court,  because  he  had  not  had  an  opportunity  to  get 
them  there.  When  asked  why  not,  he  answered:  "Because  I  was 
ready,  and  prepared  four  cases  in  New  York  county  for  to-day." 
Thereupon  the  following  colloquy  occurred  between  court  and  counsel: 
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"Defendant's  Counsel:  Now,  I  make  my  motion  to  have  this  case^  adjourned 
until  to-morrow.  The  Court:  This  Is  shnply  trying  to  fool,  to  hoodwink,  thf 
jury;  that  Is  all.  This  case  was  on  ye^5terday,  and  should  have  been  tried.  I 
Indulged  the  defendant,  and  let  the  case  go  over  until  to-day.  This  morning  they 
were  not  ready,  andl  Insisted  It  should  be  tried.  Defendant's  Counsel:  I  except 
to  your  honor's  remarks.  Plahitiff's  Counsel:  Let  it  be  further  stated  on  thi' 
record  we  had  to  once  take  an  inquest  before  In  this  case.  The  Court:  Yes- 
Defendant's  Counsel:    I  except  to  that  statement" 

Cases  sometimes  unfortunately  arise  where  the  judge  i)residinp  at 
a  jury  trial  utters  in  the  presence  of  the  jury  remarks  injiirioiislv 
reflecting  upon  the  conduct  of  the  parties  or  their  counsel  whi<h 
are  so  unjustifiable,  in  view  of  the  circumstances  developed  by  the 
evidence  or  the  proceedings  upon  the  trial,  that  the  utterance  of 
such  remarks  is  deemed  legal  error  affording  ground  for  a  reversal, 
unless  it  clearly  appears  that  such  error  was  harmless.  Cronkhite 
V.  Dickerson,  51  Mich.  177,  16  N.  W.  371;  Wheeler  v.  Wallace.  5:1 
Mich.  355,  19  N.  W.  33,  per  Cooley,  C.  J.;  McDuff  v.  Journal  Co.. 
84  Mich.  1,  47  N.  W.  671;  Furhnjan  v.  Mayor  of  Huntsville,  54 
Ala.  263.  It  is  settled  in  this  state  that  a  verdict  may  be  set  aside 
on  account  of  the  persistence  of  counsel  for  the  successful  party  in 
improperly  commenting  upon  irrelevant  matters  outside  the  case, 
where  it  can  be  seen  that  the  jury  were  probably  influenced  by  the 
presentation  of  considerations  in  this  manner  which  ought  not  to 
have  affected  their  verdict.  Williams  v.  Railroad  Co.,  126  N.  Y.  96. 
26  N.  E.  1048;  Halpern  v.  Railroad  Co.,  16  App.  Div.  90,  45  N.  Y. 
Supp.  134.  It  is  evident  that  a  similar  rule  must  prevail  where  thv 
probability  is  that  the  verdict  is  due  to  improper  comments  by  the 
trial  judge.  Daly  v.  Byrne,  77  N.  Y.  182,  191.  In  the  case  cited, 
as  in  the  case  at  bar,  an  exception  had  been  taken  to  what  the  court 
said  as  to  the  need  of  delaying  the  trial  in  order  to  send  for  certain 
witnesses.  The  court  of  appeals  thought  that  the  remarks  there  in 
question  did  not  afford  a  reason  for  interference  by  an  appellate 
tribunal,  but  observed:  "We  will  not  say  that  a  court  might  not 
go  so  far,  in  the  utterance  of  matter  applicable  to  the  case,  and  be 
so  gross  in  comment  adverse  to  a  party,  as  that  a  court  of  review 
would  not  be  called  upon  to  interfere  with  the  result,  on  the  ground 
that  the  verdict  had  been  improperly  influenced."  The  opinion  adds 
that  in  that  case  the  mode  of  review  would  not  be  by  exception; 
but  we  think  the  rule  in  this  respect  has  been  changed  by  the 
amendments  to  section  83  of  the  Code  of  Civil  Procedure,,  which 
now  provides  that  the  stenographer  at  a  jury  trial  shall  fully  note 
each  and  every  ruling,  decision,  remark,  or  comment  of  the  judge 
during  the  trial,  when  requested  to  do  so  by  either  party,  "together 
with  each  and  every  exception  taken  to  any  such  ruling,  decision, 
remark,  or  comment"  by  or  on  behalf  of  any  i)arty  to  the  action. 
The  imputation  put  upon  defendant's  counsel  by  the  learned  trial 
judge,  when  he  denounced  him  as  simply  trying  to  fool  and  hood 
wink  the  jury  by  his  motion  for  an  adjournment,  was  wholly  without 
justification  from  anything  which  appears  in  the  record  before  us. 
Any  lawyer  familiar  with  jury  trials  appreciates  the  extent  to  which 
the  demeanor,  manner,  and  language  of  the  presiding  judge  are  ob- 
served by  jurors,  with  reference  to  their  own  guidance  in  coming 
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to  a  just  and  proper  conclusion  upon  the  facts;  and  it  can  hardly 
be  doubted  that  such  an  expression  of  opinion,  characterizing  the 
motiTCS  of  counsel  as  designed  to  mislead  the  jury  in  this  very  case, 
would  have  influenced  them  adversely  both  to  the  lawyer  and  his 
client,  unless  the  objectionable  remarks  had  been  withdrawn  from 
their  consideration  before  the  jury  retired  to  deliberate  upon  their 
verdict.  It  is  plain,  however,  that  the  learned  judge  realized  the 
mistake  which  he  had  made,  and  frankly  and  fairly  endeavor(>d  to 
correct  it  at  the  conclusion  of  the  charge.  The  court  instructed  the 
jury,  in  accordance  with  a  request  of  defendant's  counsel,  that  the 
verdict  must  be  in  favor  of  the  defendant  if  the  collision  was  the 
result  of  mere  accident,  and  then  proceeded  to  say : 

"With  regard  to  the  proof  about  other  evidencu  lacking,  we  have  tried  the  ca*.' 
on  the  testimony  that  Is  here  alone,  and  whatever  has  been  said  In  regard  to  the 
matter  by  counsel  on  either  side,  or  by  myself,  is  withdrawn  entirely  from  your 
consideration,  Including  the  remark  that  it  was  mere  hoodwinking  a  Jury  to 
allnde  to  absent  witnesses.  That  does  not  decide  this  case;  you  decide  it  iipou 
tbe  evidence  in  the  case,  without  regard  to  what  I  think  about  It,  or  counsel,  or 
any  one  elae." 

We  are  of  the  opinion  that  this  statement  operated  to  remedy  the 
evil  occasioned  by  the  objectionable  remark  of  the  judge.  It  has 
repeatedly  been  held  that  the  vice  of  receiving  inadmissible  evidence 
may  be  cured  by  the  action  of  the  trial  judge  in  subsequently  strik- 
ing it  out,  and  directing  the  jury  to  disregard  it.  Chesebrough  v. 
Conover,  140  N.  Y.  882,  ;J89,  :55  N.  E.  633.  We  do  not  see  why  the 
same  curative  effect  may  not  be  assigned  to  similar  efforts  to  do 
away  with  the  damage  caused  by  unfortunate  judicial  comments. 

There  was  no  error  in  the  direction  of  the  court  that  it  should  be 
stated  on  the  record  that  an  inquest  had  been  taken  once  before 
in  this  case.  This  fact,  it  is  true,  had  no  bearing  upon  the  issues 
on  trial  before  the  jury,  but  the  defendant's  counsel  was  evidently 
trying  to  make  up  a  record  to  show  that  his  application  for  an  ad- 
journment ought  to  have  been  granted;  and,  under  the  circumstan- 
ces, it  was  quite  proper  for  the  court  to  take  cognizance  of  the  fact 
that  there  had  been  an  inquest,  after  which  the  defendant's  default 
had  been  opened,  and  quite  proper,  also,  that  the  stenographer 
should  note  this  fact  as  bearing  upon  the  proper  disposition  of  the 
moH'on  for  a  postponement. 

The  judgment  should  be  affirmed.    All  concur. 


In  re  DAr.Y, 

Appeal  of  HALSTEAD. 

(Supreme  Court,  Appellate  Division,  Second  Department.     February  11,  ISOS.) 

Ehikrxt  Domain— Photfxtiov  op  Water  Svrri.Y— Award  ov  Commissioners. 
Cammissloncrs  acting  under  Laws  ISIKS.  c.  ISO,  relating  to  the  protufMou 
of  the  water  supply  of  New  York  City,  have  the  right  to  lie  influenced,  in 
making  an  appraisal  for  land  acquired  by  tlie  city,  by  their  own  insiiection 
and  examination  of  the  property:  and  the  fact  that  their  award  is  somewhat 
less  than  the  lowest  valuation  given  by  the  witnesses  In  behalf  of  the  city 
does  not  warrant  setting  aside  their  report  on  appeal,  where  there  is  nothing 
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to  show  that  tbe  resnlt  reacbed  was  not  due  to  a  proper  exercise  of  their  f nnc- 
tloiis  In  that  req^ect 

Appeal  from  q)ecial  term,  Westchester  county. 

In  the  matter  of  the  application  of  Michael  T.  Daly,  commissioner 
of  public  works  of  the  city  of  New  York,  to  acquire  certain  real  estate. 
William  L  Halstead  appeals  from  an  appraisal  and  report  of  commis- 
sioners, and  from  an  order  confirming  the  report.     Affirmed. 

Argued  before  GOODRICH,  P.  J^  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

A.  J.  Adams,  for  appellant. 

H.  T.  Dykman,  for  respondent. 

WILLARD  BARTLETT,  J.  The  land  taken  from  the  appellant  in 
this  proceeding  is  a  lot  about  126  feet  wide  and  220  feet  deep,  on 
Moger  avenue,  in  the  village  of  Mt.  Kisco,  in  the  county  of  Westchester. 
The  only  building  upon  the  premises  was  a  bam.  The  amonnt 
awarded  by  the  commissioners  for  the  entire  property,  comprising  the 
land  and  this  building,  was  12,039.29.  The  only  ground  on  which 
this  award  is  attacked  is  its  alleged  inadequacy.  It  appears  to  be 
1367.36  less  than  the  highest  valuation  given  by  the  witnesses  called 
in  behalf  of  the  city  of  New  York,  and  ?72  less  than  the  lowest  valua- 
tion given  by  such  witnesses.  We  do  not  think  that  the  difference  in 
either  case  is  sufficient  to  justify  us  in  setting  aside  the  repnt  of  the 
conunissioners.  The  rule  is  too  well  settled  to  require  the  citation  of 
authority  to  support  it,  that  these  ofScers  have  the  right  to  be  in- 
fluenced, in  the  appraisal  which  they  make,  by  their  ovm  inspection 
and  examination  of  the  property  to  be  taken;  and  there  is  nothing 
to  show  that  the  result  reached  in  this  case  was  not  due  to  a  proper 
exercise  of  their  functions  in  this  respect.  Our  attention  is  also  called 
to  the  award  made  by  the  same  commissioners  upon  parcel  No.  27  at 
Mt.  Kisco,  which  is  said  to  be  property  near  this,  where  the  award 
was  four  times  the  amount  which  they  allowed  per  front  foot  for  the 
parcel  in  controversy  here.  Such  proof  as  the  record  contains,  how- 
ever, as  to  the  comparative  character  of  the  two  pieces  of  land,  indi- 
cates that  the  higher  valuation  placed  upon  parcel  No.  27  was  war- 
ranted by  the  presence  thereon  of  a  railroad  switch,  and  by  the  some- 
what superior  situation  of  the  lot;  so  that  it  is  impossible  for  us  to 
assert  that  the  difference  shows  the  present  award  to  be  inadequate. 

The  order  appealed  from  must  be  affirmed.     All  concur. 


PATTERSON  T.  WESTCHESTER  ELECTRIC  RY.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    February  11.  1S98.) 

Stbebt-Railwat  AcctDENT— Aliohtikg  from  Cah8— Nkoligesck. 

It  Is  error  to  refuse  a  requested  charge  that,  If  plaintiff  stepped  from  the  car 
while  It  was  In  motion,  verdict  must  be  for  defendant,  where  the  action  ia  for 
injury  received  while  alighting  from  a  street  car,  and  the  complaint  allies, 
and  plaintiff's  evidence  tends  to  show,  that  the  car  came  to  a  standstill  before 
she  attempted  to  alight,  and  then  suddenly  started  with  a  Jerk,  and  defend- 
ant's proof  Is  directed  to  this  Issue  alone,  and  tends  to  show  that  the  car  did 
not  stop,  but  that  plaintiff  attempted  to  alight  wlUIe  It  was  In  motion. 
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Appeal  from  trial  tenn. 

Action  by  Annie  Tatterson  against  the  Westchester  Electric  Bail- 
way  Company.  From  a  judgment  on  a  verdict  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 

Argued  before  GOODRICH.  P.  J,,  and  OULLiEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Nathan  Ottinger,  for  appellant. 
Isaac  N.  Mills,  for  respondent 

HATCH,  J.  The  action  is  to  recover  damages  for  negligence. 
The  averments  of  the  complaint  upon  which  the  action  is  predicat- 
ed are,  in  substance,  that  the  defendant  stopped  its  car  for  the  plain- 
tiff to  alight  therefrom,  and  while  she  was  in  the  act  of  alighting  the  de- 
fendant carelessly  and  negligently  caused  the  car  to  suddenly  start  with 
a  jerk,  without  any  warning  to  the  plaintiff,  and  that  by  reason  of 
such  act  she  sustained  the  injuries  of  which  complaint  is  made. 
The  proof  upon  the  part  of  the  plaintiff  tended  to  sustain  the  alle- 
gations of  her  complaint,  and  to  show  that  the  car  had  come  to  a 
standstill  at  the  time  plaintiff  attempted  to  alight  Upon  these 
averments,  and  the  proof,  the  only  issue  of  negligence  which  the 
defendant  was  called  upon  to  meet  consisted  in  the  starting  of  the 
car  after  it  had  stopped  for  the  purpose  of  permitting  the  plaintiff 
to  alight  therefrom.  The  evidence  given  upon  the  part  of  the  de- 
fendant was  directed  to  this  issue,  and  that  alone.  Its  proof  tended 
to  establish  that  in  fact  the  car  did  not  stop,  but  that  plaintiff  at- 
tempted to  alight  while  the  car  was  in  motion,  and  that  such  injuries 
as  she  sustained  were  tiie  result  of  such  act,  and  were  not  occa- 
sioned by  reason  of  any  sudden  starting  of  the  car.  In  this  state 
of  the  issue,  the  defendant  requested  the  court  to  charge  that,  if  the 
jury  believed  "that  this  plaintiff  stepped  from  the  car  while  the  same 
was  in  motion,  your  verdict  must  be  for  the  defendant."  The  court 
refused  so  to  charge,  and  the  defendant's  counsel  duly  excepted. 
The  defendant  was  entitled  to  have  the  charge  made  as  requested. 
It  bore  directly  upon  the  only  issue  of  negligence  in  the  case,  and, 
if  it  was  true  that  the  plaintiff  did  step  from  the  car  while  it  was 
in  motion,  such  act  would  furnish  a  complete  answer  to  the  caBe 
which  she  presented  to  support  her  cause  of  action.  Pierce  v.  Rail- 
way Co.,  21  App.  Div.  427,  47  N.  Y.  Supp.  540. 

The  force  of  this  position  is  sought  to  be  avoided  by  the  claim  that 
it  is  not  necessarily  an  act  of  negligence  to  alight  from  a  moving 
car.  It  is  quite  true  that  the  attendant  circumstances  of  a  given 
act  may  be  such  as  to  exonerate  a  person  from  the  charge  of  neg- 
ligence, and  this  rule  may  be  applied,  and  has  been,  to  persons 
alighting  from  or  boarding  a  moving  car.  But  such  considerations 
have  no  application  to  the  present  case,  for  the  reason  that  the 
whole  claim  of  the  plaintiff  must  stand,  if  it  stand  at  all,  upon  the 
fact  that  the  car  was  stationary  when  she  made  the  attempt  to 
alight,  and  was  suddenly  started  before  she  could  remove  herself 
therefrom.  Having  selected  this  position,  she  cannot  be  permitted 
to  shift  to  another  ground,  of  which  she  has  given  the  defendant 
no  notice,  in  order  to  establish  liability.    The  effect  of  such  a  changt 
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would  be  to  authorize  a  .recovery  upon  evidence  which  disproves 
the  cause  of  action  averred  in  the  complaint,  and  which  is  opposed 
to  her  proof.  Many  authorities  condemn  plaintiff's  claim.  Caven 
V.  City  of  Troy,  15  App.  Div.  163,  44  N.  Y.  Supp.  244;  Neudecker  v. 
Kohlberg,  81  N.  Y.  296;  Sonthwick  v.  Bank.  84  N.  Y.  420. 

For  this  error,  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.    All  concur. 


In  re  GILROY,  Commissioner. 

In  re  LYON  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    February  11,  1898.) 

1.    CONDBMNATIOK   PROCEKDIKOS — AWARD  OP   COMMISSIONERS. 

An  award  of  commissioners  of  appraisal  in  condemnation  proceedings  will 
not  be  set  aside  as  inadequate,  unless  the  inadequacy  is  palpable. 
8.  Same — Market  Vai,ue— Evidence. 

In  condemnation  proceedings,  evidence  of  the  profits  of  tbe  business  carried 
on  in  a  store  on  the  land,  by  the  owners  as  merchants,  is  incompetent  to  prove 
the  market  value  of  tbe  property. 

Appeal  from  special  term,  Westchester  county. 

Petition  of  Thomas  F.  Gilroy,  commissioner  (rf  public  works, 
under  Laws  1883,  c.  490,  and  laws  amendatory  thereof,  on  behalf 
of  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York, 
for  the  appointment  of  commissioners  of  appraisal.  From  an  order 
confirming  the  report  of  the  commissioners,  condemning  certain 
land,  William  F.  Lyon  and  another  appeal.    Affirmed. 

Argued  before  GOODRICH.  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWAKD,  JJ. 

William  P.  Fiero,  for  appellants. 
H.  T.  Dykman,  for  respondent. 

CULLEN,  J.  It  has  been  so  often  held  that  an  award  of  cwn- 
missioners  of  appraisal  will  not  be  set  aside  as  inadequate,  unless 
the  inadequacy  is  so  palpable  as  to  shock  the  sense  of  justice,  that 
it  is  unnecessary  to  reiterate  the  rule  or  recite  authorities  for  its 
support.  The  present  case  is  not  of  that  character,  and,  nnless'the 
commissioners  erred  in  the  principle  on  which  they  made  their  de- 
termination, their  report  must  stand. 

The  whole  premises  of  the  appellants  were  taken.  The  sole  ques- 
tion, therefore,  presented  to  the  commissioners  tor  determination, 
was  the  market  value  of  the  property.  The  premises  consisted  of  a 
plot  of  land,  with  a  store  thereon,  where  for  many  years  the  appel- 
lants had  carried  on  business  as  merchants.  On  the  heariner  before 
the  commissioners  the  appellants  sought  to  prove  the  profits  they 
had  made  in  their  business  during  a  term  of  years.  This  testimony 
was  rejected,  we  think  properly.  It  is  doubtless  competent  for  the 
landowner  to  prove  the  value  of  the  land  taken  from  him  for  any 
purpose  for  which  it  may  properly  be  used,  and  he  is  entitled  to 
that  value,  even  though  he  may  put  the  property  to  a  different  use. 
It  was,  of  course,  competent  to  show  that  the  property  waff  used  for 


Digitized  by 


Google 


Sup.  Ct.)  FRANCIS  V.  TILVOU.  799 

husinesa  purposes  and  was  suitable  for  Buch  purposes,  for,  as  a  rule, 
business  property  demands  a  higher  price  than  property  used  mere- 
ly for  the  purpose  of  residence.  It  was  also  competent  to  show  the 
general  character  of  the  business,  for  property  desirable  or  avail- 
able for  business  of  a  certain  character  commands  higher  prices  than 
property  only  suitable  for  business  of  another  character;  but  the 
profits  the  occupants  had  realized  from  the  business  carried  on  upon 
the  property  does  not  tend  to  show  the  value  of  the  property  itself. 
In  ^^ewton  v.  Armstrong  (Sup.)  19  N.  Y.  Supp.  573,  it  was  held  that 
evidence  of  the  profits  derived  from  carrying  on  a  mill  was  not  com- 
petent evidence  of  value  in  a  proceeding  to  acquire  the  mill  prop- 
erty.   It  wag  there  said: 

"The  testimony  did  not  properly  tend  to  prove  the  value  of  the  mill.  The  size 
and  capacity  of  the  mill,  and  the  extent  of  the  water,  of  coiirae,  were  relevant. 
Bnt  an  inquiry  Into  the  owner's  business  Involved  other  elements,— the  owner's 
business  sltlll,  the  price  of  labor,  the  absence  or  presence  of  competition,— which 
did  not  affect  the  value  of  the  property." 

This  is  true  in  a  greater  degree  in  the  case  now  before  us,  as  the 
only  use  of  the  property  was  as  a  place  in  which  to  do  business. 
The  same  rule  was  held  in  Edmands  v.  City  of  Boston,  108  Mass. 
5.H5;  Cobb  v.  City  of  Boston,  109  Mass.  438;  Railroad  Co.  v.  Rob- 
inson, 93  Pa.  St.  426.  Even  in  the  case  of  personal  injuries  occa- 
sioned by  the  tortious  act  of  another,  it  has  been  held  that  proof  of 
the  past  profits  of  a  commercial  business  in  which  the  plaintiff  was 
engaged,  and  from  the  prosecution  of  which  he  had  been  debarred 
by  the  injury,  was  not  competent  on  the  question  of  damages.  Mas- 
terton  v.  Village  of  Mt.  Vernon,  58  N.  Y.  391.  A  fortiori  should 
this  be  the  rule  in  condemnation  proceedings.  There  is  no  reason 
to  believe  that  the  appellants  may  not  carry  on  their  business  as 
successfully  at  some  other  location  as  upon  the  property  which  has 
been  taken  from  them.  But,  however  that  may  be,  the  testimony 
involves  a  consideration  of  too  many  elements  foreign  to  the  inquiry 
before  the  commissioners  to  be  proper  evidence.  The  profits  of  the 
business  would  naturally  depend  far  more  largely  upon  the  judg- 
ment, forethought,  and  business  skill  of  the  appellants,  the  use  of 
their  capital,  and  the  condition  of  trade,  than  upon  the  value  or  lo- 
<'ation  of  the  particular  property  upon  which  the  business  was  con- 
ducted. 

The  order  and  report  appealed  from  should  be  affirmed,  with  |10 
costs  and  disbursements.    All  concur. 


FRANCIS  V.  TILYOU. 
(Supreme  Oonrt.  Appellate  Division,  Second  Department.     February  11,  1898.) 

1.  Appeal — Sofficiency  ok  Notice. 

A  notice  of  appeal  from  an  order  must  be  sufficiently  definite  and  certain 
to  designate  the  particular  order  appealed  from,  and  for  that  purpose  should 
state  Its  character. 

2.  Same— Order  Denving  New  Triai- 

A  notice  of  appeal,  dated  April  3, 18!)7.  stated  that  defendant  appealed  "from 
the  order  and  Judgment  heretofore  made  and  entered  herein   *   *    *   on  th« 
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8th  day  of  March,  1897."  Tbe  clerk's  minutes  sbowed  thAt  a  motion  for  a 
new  trial  was  made  and  denied  on  March  5,  1S97.  There  was  also  an  order 
entered  In  January,  1897,  substituting  attorneys,  and  In  August,  ISO",  a 
formal  order  was  entered  denying  the  motion  for  a  new  trlaL  No  snch  order 
was  of  record  on  the  date  specified  hi  the  notice  of  appeal.  Held,  that  there 
was  no  appeal  from  tbe  order  denying  the  motion  for  a  new  trial,  and  that, 
therefore,  no  basis  existed  for  a  review  of  the  facts  In  the  appellate,  court. 
S.  Haliciol's  Pkoskcution — Probabi.k  Cause. 

Where,  in  an  action  for  malicious  prosecution,  there  is  no  dispute  of  the  facta 
upon  which  the  defendant  acted  in  caushig  the  arrest  and  In  making  tbe  com- 
plaint, the  question  of  probable  cause  la  for  the  court. 

4.  Bahe — ErioENCB. 

In  an  action  for  malicious  prosecution  It  appeared  without  dispute  that 
defendant  was  Informed  by  the  watchman  employed  by  him  at  his  bath  honaei 
that  plaintiff  had  made  two  attempts  to  break  into  the  same,  and  thereupon, 
acting  upon  such  Information,  he  made  a  complaint  to  the  magistrate,  and 
procured  plaintiff's  arrest  without  a  warrant  Held,  that  the  hiformation  re- 
ceived constituted  probable  cause,  and  exonerated  dtfendant  from  liability  for 
the  arrest 

5.  Same— Qdestion  fob  Jury. 

After  the  complaint  was  made,  and  the  arrest  bad,  upon  a  charge  of  borg- 
lary  or  attempted  burglary,  the  defendant,  upon  the  advice  of  the  josdoe, 
abandoned  that  charge,  and  signed  a  complaint  for  vagrancy,  upon  which 
plaintiff  was  held  In  custody,  and  subsequently  tried,  and,  upon  Incondusive 
and  conflicting  evidence,  was  acquitted.  Held,  that  his  subsequent  detention 
and  trial  could  only  be  Justified  upon  the  fact  that  he  waa  guilty  of  tbe  charge 
of  vagrancy,  and  that  this  waa  a  question  for  tbe  Jury. 

Appeal  from  trial  term. 

Action  by  Patrick  Francis  against  George  0.  Tiljou.  From  a 
judgment  on  a  verdict,  defendant  appeals.    Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  Hughes,  for  appellant. 
Henry  A.  Powell,  for  respondent 

HATCH,  J.  The  notice  of  appeal  states  that  the  appellant  ap- 
peals "from  the  order  and  judgment  heretofore  made  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  8th  day  of 
March,  1897,  ♦  •  •  and  from  each  and  every  part  of  said  order 
and  judgment."  The  notice  is  dated  April  3,  1897.  At  that  time 
no  formal  order  denying  a  motion  for  a  new  trial  had  been  entered, 
and  was  not  entered,  as  disclosed  by  the  record,  until  August,  1897. 
The  clerk's  minutes,  which  may  be  considered  as  the  record  of  an 
order  denying  a  motion  for  a  new  trial,  recite  that  such  motion  was 
made  and  denied,  but  this  was  upon  the  6th  day  of  March,  1897. 
There  was  also  another  order  entered  in  the  case,  substituting  at- 
torneys, on  the  28th  day  of  January,  1897.  The  notice  of  appeal  is, 
therefore,  insufficient  as  an  appeal  from  the  order  denying  a  mo- 
tion for  a  new  trial.  It  does  not  specify  any  such  order,  and  the 
designation  of  a  particular  date  shows  that  no  such  order  waa  of 
record  as  of  that  date.  The  notice  of  appeal  must  be  sufficiently 
definite  and  certain  to  designate  the  particular  order  appealed  from, 
and  for  that  purpose  should  state  its  character.  This  notice  is  es- 
sentially defective,  in  that  it  fails  to  designate  with  sufficient  par- 
ticularity the  order  from  which  an  appeal  is  attempted  to  be  taken. 
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There  being  no  appeal  from  the  order  denying  a  motion  for  a  new 
trial,  there  is  no  basis  npon  which  a  review  of  the  facts  may  be 
had  in  this  court.  Thnrber  v.  Railroad  Co.,  60  N.  Y.  326.  There 
was,  however,  a  motion  made  at  the  close  of  the  case  to  dismiss  the 
complaint  upon  the  ground  that  the  defendant  had  reasonable  and 
probable  cause  in  procuring  the  arrest  of  the  plaintiff,  and  also  an 
exception  taken  to  the  charge  of  the  court  in  its  statement  that  the 
defendant  must  have  reasonable  and  probable  cause  to  believe  that 
the  plaintiff  was  guilty  of  yagrancy.  The  case  is,  therefore,  so  fiur 
before  us  as  to  require  the  determination  as  to  whether  the  proof 
given  upon  the  trial  was  sufiScient  to  authorize  the  submission  of 
these  questions  to  the  jury.  The  action  is  brought  to  recover  dam- 
ages for  malicious  prosecution  in  causing  the  arrest  of  the  plaintiff. 
The  case  disclosed — and  this  without  dispute — that  the  defendant  waa 
informed  by  the  watchman  employed  by  him  at  his  bath  houses 
that  the  plaintiff  had  attempted  to  break  into  the  same,  and  there- 
upon, acting  upon  such  information,  he  made  a  complaint  to  the 
magistrate,  and  procured  'the  arrest  of  the  plaintiff  without  any 
warrant  being  issued  for  his  apprehension.  The  information  com- 
municated by  the  watchman  was,  in  substance,  that  the  plaintiff  had 
made  two  attempts  to  break  into  the  bath  houses,  and,  while  the 
fact  of  the  attempt  was  disputed  by  the  plaintiff,  there  is  no  con- 
tradiction of  the  fact  that  the  defendant  was  so  informed,  and  im- 
mediately acted  npon  such  information.  We  are  of  opinion  that 
this  information  was  sufficient  upon  which  the  defendant  might  safe- 
ly act  in  making  the  complaint  and  procuring  the  arrest  of  the  per- 
son of  the  plaintiff,  although  no  warrant  had  been  issued  at  the 
time  the  arrest  was  made.  We  have  recently  had  occasion  to  reit- 
erate the  doctrine  of  what  constitutes  probable  cause.  George  v. 
Johnson  (Sup.;  opinion  by  Bartlett,  J.;  not  yet  officially  reported), 
49  N.  T.  Bupp.  203.  As  there  was  no  dispute  of  the  facts  upon 
which  the  defendant  acted  in  causing  the  arrest  and  in  making  the 
complaint,  the  question  of  probable  cause  was  for  the  court  (An- 
derson V.  How,  116  N.  Y.  336,  22  N.  E.  695);  and  upon  the  facts  as 
developed  in  this  case,  bearing  upon  that  subject,  we  think  there 
was  sufficient  to  justify  the  action  of  the  defendant,  and  exonerate 
him  from  liability  therefor.  If  this  were  all  there  was  of  the  case, 
it  would  follow  that  error  was  committed  in  refusing  to  dismiss 
npon  the  defendant's  motion.  But  it  further  appears  that,  after 
the  complaint  was  made  and  the  arrest  was  had,  the  justice  stated 
to  the  plaintiff,  as  testified  to  by  him: 

"  'George,  this  Is  a  serlons  charge.'  I  says,  'I  don't  see  how  yon  ean  make 
anything  else  out  of  It  only  burglary  or  attempted  burglary.'  'Well,'  he  says, 
'it  Is  pretty  severe.  I  think  vagrancy  Is  about  the  proper  thing.'  He  said  I 
had  better  make  it  vagrancy.  Then  he  drew  up  a  vagrancy  complaint,  and 
I  signed  It,  and  the  case  was  set  down  for  trial." 

It  clearly  appears  from  this  testimony  that,  while  the  arrest  may 
be  jnstifled,  the  charge  of  vagrancy  may  not  be  disposed  of  under 
the  evidence  as  a  question  of  law,  but  upon  the  proof  in  the  case 
such  question  became  one  of  fact.  The  plaintiff,  after  the  charge 
of  vagrancy  was  made,  was  detained  and  held  in  custody  open  sodi 
49N.T.8.-C1 
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diarge,  and  that  alone,  and  whatever  justification  there  might  have 
been  for  the  arrest  on  the  charge  of  burglary  or  attempted  burglary 
conld  not  avail  to  aid  the  defendant  in  support  of  the  subsequent 
specific  charge  which  waa  made.  When  the  charge  of  burglary  or 
attempted  burglary  was  abandoned,  the  plaintiff  was  no  longer  held 
for  that,  and  his  subsequent  detention  and  trial  could  only  be  jns- 
tified  upon  the  fact  that  he  was  guilty  of  the  offense  of  vagrancy. 
As  to  whether  or  not  he  was  emilty  of  this  offense,  the  pro^  upon 
the  trial  was  inconclusive  and  confiicting.  The  plaintiff  was  acquit- 
ted of  the  charge,  and  the  court  was  right  in  charging  the  jnry  as 
it  did  upon  this  subject,  and  was,  for  the  same  reason,  also  justified 
in  denying  the  motion  to  dismiss  the  complaint.  Upon  the  latter 
charge  the  question  was  for  the  jury,  and,  they  having  found  a  ver- 
dict in  plaintiff's  favor,  we  are  not  only  without  authority  to  dis- 
tarb  it,  but,  if  we  possessed  authority  to  review  the  facts,  should  be 
MHifitrained  to  hold  that  there  was  sufScient  evidence  for  such  pur- 
pose. 
The  judgment  should  be  afiSrmed.    All  concur. 


BENNETT  V.  BOSCH  et  al. 

JRnpreme  Court,  Appellate  Division,  Second  Department    Febnlary  11.  1898.) 

Kkgovekt  op  Real  Estate— Right  to  JnuY  Trial. 

Plaintiff  baa  a  riglit  to  a  Jury  trial  where  the  complaint  alleges  tbe  deatb 
•f  L.  Intestate,  leaving  plaintiff  one  of  her  heirs,  entitled  to  one-seventeenth  of 
ber  real  estate,  and  praying  for  recovery,  and  tlamages  for  detention,  of  an 
ondlvlded  one-seventeenth  of  land  which  L.  attempted  to  deed  and  devise  to 
defendant  while  of  imsound  mind,  and  Incompetent  to  make  deed  or  wHI. 
which  defendant  procured  by  fraud.  The  nature  of  the  action  is  not  cbaneed 
*y  the  further  and  unnecessary,  if  not  improper,  prayer  for  Judgment,  tha: 
the  conveyances  be  declared  invalid,  and  defendant  barred  from  setting  op  ber 

tiae. 

Appeal  from  special  term. 

Action  by  Rebecca  J.  Bennett  agaiast  Catharine  M.  Vender  Bosch 
and  another.  From  an  order  striMng  the  cause  from  the  special  term 
calendar,  defendants  appeal.     Affirmed. 

Argued  befoi«  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Theodore  H.  Bilkman,  for  appellants. 
Robert  L.  Redfield,  for  respondent. 

CULLEN,  J.  This  action  is  brought  to  recover  an  undivided  one- 
seventeenth  part  of  certain  real  estate  in  Westchester  county.  The 
complaint  sets  forth  that  one  Frances  Lyons  was  seised  in  fee  and 
fOfiseesed  of  the  premises;  that  on  the  28th  day  of  January,  1897,  she 
executed  and  delivered  to  the  defendant  Vonder  Bosch  what  purported 
*  be  a  conveyance  of  the  same;  that  thereafter  the  said  Frances 
lijooB  made  and  executed  a  paper  purporting  to  be  her  last  will  and 
testament,  whereby  she  devised  the  same  premises  to  said  defendant; 
that  on  the  8th  day  of  June,  1897,  the  said  Frances  Lyons  died  in- 
testate, leaving  this  plaintiff  one  of  her  heirs  at  law,  and  entitled  to  <»e- 
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seventeenth  of  her  real  estate;  that  at  the  time  of  the  execntion  of 
the  said  deed  and  will  the  said  Frances  Lyons  was  of  unsound  mind, 
and  incompetent  to  make  a  deed  or  will ;  and  that  the  same  were  pro- 
cared  bj  the  fraud  of  the  defendant.  The  plaintiff  demands  judgment 
that  she  be  awarded  an  undivided  one-seventeenth  part  of  tiie  prem- 
ises, with  damages  for  withholding  the  possession  from  her;  that  the 
pretended  conveyance  and  alleged  will  be  declared  invalid,  and  be  set 
aside  and  canceled  of  record;  and  that  the  defendant  Yonder  Bosch 
be  barred  from  setting  up  title  under  the  same. 

The  execution  and  validity  of  a  will,  so  far  as  it  purports  to  devise 
real  estate,  have  always  been  the  subject  of  legal  cognizance  in  this 
state,  and  can  be  tested  in  an  action  of  ejectment.  Corley  v.  McEImeel, 
49  N.  Y.  228,  43  N.  E.  628.  The  deceased  is  alleged  to  have  been  non 
compos.  If  such  were  the  case,  her  deed  was  void  in  law,  though  it 
mieht  be  upheld  in  equity  where  it  appeared  that  it  was  taken  in  good 
faith,for  a  valuable  consideration,  and  without  notice  of  the  grantor's  in- 
capacity. Van  Deusen  v.  Sweet,  51  N.  Y.  378;  Riggs  v.  Society,  84  N.  Y. 
330 ;  Goodyear  v.  Adams  (Sup.)  5  N.  Y.  Supp.  275.  It  is  therefore  plain 
that  the  plaintiff  has  the  constitutional  rieht  to  try  the  issues  in  this 
controversy  before  a  jury  in  an  action  at  law,  unless  she  has  waived  it 
by  asking  in  her  demand  for  judgment  that  the  pretended  conveyance 
in  the  said  alleged  will  be  inv^id  and  of  no  effect,  and  the  same 
be  set  aside  and  canceled  of  record,  and  that  the  defendant  Yonder 
Bosch  be  barred  from  setting  up  or  asserting  her  pretended  title. 
We  think  this  should  not  be  regarded  as  indicating  an  intention  by  the 
plaintiff  to  appeal  to  a  court  of  equity.  If  the  plaintiff  succeeds  in 
her  action,  tie  deed  and  will  necessarily  are  of  no  effect;  and  it 
requires  no  judicial  declaration  on  the  subject,  further  than  the  judg- 
ment awarding  the  recovery  of  the  premises,  nor  would  it  be  necessary 
that  the  defendant  should  be  enjoined  from  setting  up  her  title.  Judg- 
ment in  this  action  would  necessarily  conclude  her  claims  in  any  sub- 
sequent litigation.  We  think  it  would  be  going  too  far  to  hold  that 
this  unnecessary,  and  it  may  be  improper,  claim  for  judgment,  should 
operate  to  change  the  nature  and  character  of  the  plaintiff's  action. 
Tlie  case  is  plainly  to  be  distinguished  from  that  of  Loomis  v.  Decker, 
4  App.  Div.  409,  39  N.  Y.  Supp.  441. 

The  order  appealed  from  should  be  affirmed,  with  |10  costs  and  dis- 
bursements.   All  concur. 


In  re  BRUSH. 

(Supreme  Court,  Appellate  Division,  First  Department    February  11,  1806.) 

I.  Witness— CoMPETEKCT—TuANSACTioNS  with  Dbcbdbht. 

Under  Code  Civ.  Proc.  (  829,  relating  to  competency  of  witness  as  to  a 
personal  transaction  with  deceased,  one  vrbo  claims  to  be  tbe  widow  of  a  de- 
ceased person  Is  not  competent.  In  an  action  to  remove  the  administrator,  so 
that  she  may  he  appointed,  to  testify  to  an  agreement  with  deceased  by  which 
a  civil  contract  of  marriage  Is  claimed  to  have  been  mad& 

Sk  Common-Law  Marriaoe. 

Where  a  man  and  woman  have  cohabited,  and  have  bad  the  reputation 
among  their  acquaintances  of  being  married,  and  have  held  each  other  out 
as  hasband  and  wife,  a  previous  agreement  to  t>ecome  husband  and  wife  may 
be  Inferred,  from  which  a  marriage  may  be  established. 
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8.  Same— EviDBNCE. 

In  an  action  wherein  one  sought  to  prove  she  bad  become  deceased'8  wife  by 
civil  contract,  her  testimony  presumably  corroborated  by  reputable  witnesaes, 
showed  that  she  had  cohabited  with  deceased  as  his  wife  for  a  numtjer  of  yean; 
that  by  reputation  among  acquaintances  they  were  husband  and  wife;  that 
he  recognized  her  as  his  wife;  and  that'she  had  a  child  by  tiim.  Testunony 
of  the  administrator  showed  that  the  child  did  not  bear  deceased's  name,  and 
was  the  result  of  previous  cohabitation  with  another  man,  whose  name  i: 
bore;  that  during  her  alleged  cohabitation  with  deceased  she  was  an  inmate 
of  houses  of  ill  fame,  where  be  visited  her  frequently;  ttiat  her  witnesses 
were  disreputable  women;  that  she  had  been  arrested,  and  did  not  give  the 
name  of  deceased  in  court;  tliat  deceased  had  a  home  with  his  sister;  that  site 
was  never  introduced  nor  sought  recognition  publicly  as  deceased's  wife. 
Held,  that  the  testimony  is  not  sufficient  to  show  a  civil  contract  of  marriage. 

Appeal  from  surrogate's  court,  New  Tork  county. 

Action  by  Jennie  Brush  against  Jacob  J.  Bru^,  administrator  of 
the  estate  of  Joseph  C.  Brush,  deceased,  for  the  revocation  of  letters 
of  administration  to  the  defendant.  From  a  decree  of  the  sorro^te 
court  in  favor  of  the  plaintiff,  granting  the  relief  asked,  defendant 
appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
INGRAHAM,  and  McLAUGHLIN,  JJ. 

John  W.  Browne,  for  appellant. 
John  J.  Vause,  for  respondent. 

BUMSET,  J.  On  the  11th  of  June,  1895,  Joseph  C.  Brash,  who 
was  a  policeman  in  the  city  of  New  York,  died  intestate.  Letters  of 
administration  upon  his  estate  were  issued  to  Jacob  J.  Brash,  the  ap- 
pellant, on  the  28th  of  June,  1895,  without  notice  to  the  respondent 
On  the  1st  of  October,  1896,  the  respondent  filed  a  petition  in  the 
surrogate's  court,  alleging  that  she  was  the  widow  of  the  decedent, 
and  asking  that  the  letters  of  administration  issued  to  Jacob  J.  Brush 
be  revoked,  and  that  such  letters  be  issued  to  her  instead.  An  order 
was  made  by  the  surrogate  to  show  cause  why  the  prayer  of  the  petition 
should  be  granted.  It  was  served  upon  the  then  administrator,  who 
appeared  and  contested  it,  and,  after  hearing  before  the  surrogate,  a 
decree  was  made  revoking  the  letters  issued  to  Jacob  J.  Brush,  anl 
directing  that  letters  issue  to  the  respondent  as  entitled  thereto.  a3 
the  widow  of  Joseph  C.  Brush.  From  this  decree  the  administrator 
has  appealed. 

The  petitioner,  as  the  foundation  of  her  right  to  be  the  administrator 
of  the  decedent,  alleges  that  she  is  his  widow;  and  the  question  pre- 
sented to  the  surrogate  was  only  whether,  upon  all  the  evidence  in 
the  case,  this  allegation  was  established.  She  makes  no  claim  that 
any  ceremony  of  marriage  ever  took  place;  but  she  bases  her  claim 
to  be  the  wife  of  Joseph  0.  Brush  upon  the  fact  that  there  was  an 
agreement  of  marriage  between  them,  made  in  the  year  1876,  and  from 
that  time  on  they  lived  together  as  man  and  wife.  The  legal  evidence 
of  a  formal  agreement,  in  pursuance  of  which  the  relation  of  man  and 
wife  came  to  exist,  and  which  was  the  foundation  of  the  cohabitation 
of  these  two  people,  is  entirely  lacking.  It  is  quite  true  that  the  peti- 
tioner testified  at  the  close  of  the  case  to  an  express  contract  between 
herself  and  Brush,  made  in  the  month  of  May,  1876,  to  the  effect  that 
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they  should  assnme  towards  each  other  the  relation  of  man  and  wife, 
bnt  that  there  should  be  no  ceremony  of  marriage  performed,  and 
that  from  that  time  on  they  lived  together  in  pursuance  of  that  agree- 
ment. But  this  testimony  was  entirely  incompetent,  under  section 
829  of  the  Code,  and  should  not  have  been  received  over  the  objection 
of  the  appellant.  Even  were  it  competent,  in  view  of  the  testimony 
of  the  petitioner  and  the  numerous  contradictions  which  it  contained, 
and  the  fact  tiiat  she,  more  than  any  one  else,  was  interested  in  the 
result  of  this  proceeding,  it  is  very  doubtful  whether  it  would  have 
been  proper  for  the  surrogate  to  rely  upon  it  as  a  foundation  for  the 
decree  which  he  made.  As  to  the  fact  itself  of  an  agreement,  the 
petitioner  contradicts  herself.  She  states  in  her  petition  that  the 
agreement  was  made  about  the  1st  of  October,  1876,  whereas  she  states 
in  her  testimony  that  it  was  made  in  the  month  of  May,  1876.  There 
is  no  corroborative  evidence  of  the  fact  that  any  such  preliminary  agree- 
ment was  ever  made,  and  no  admission  of  it  by  Brush.  No  witness 
testifies  to  anything  of  the  kind,  and  the  only  evidence  bearing  upon 
that  subject  at  all  is  that  of  Mrs.  Bazzoni,  who  testifies  to  an  inter- 
view betweeh  the  petitioner  and  herself  after  the  death  of  Joseph  C. 
Brush,  in  which  she  makes  the  petitioner  say  positively  that  she  never 
was  married  to  Brush;  but  subsequently  she  qualifies  that  statement 
by  saying  that  Mrs.  Brush  declared  to  her  that  there  was  a  written 
agreement  of  marriage  between  them,  and  this  latter  statement  Mrs. 
Bazzoni  insists  upon  in  the  face  of  a  close  and  stringent  cross-examina- 
tion. But  this  testimony  was  mere  hearsay.  It  was  only  the  decla- 
ration of  the  petitioner  herself,  made  after  the  death  of  her  alleged 
husband,  and  it  should  not  have  been  admitted,  and  cannot  be  relied 
upon  as  the  foundation  of  any  finding  in  the  case. 

We  must  start,  therefore,  in  the  examination  of  this  case,  with  the 
fact  that  the  living  together  of  these  two  people,  so  far  as  they  did 
live  together,  was  not  preceded  by  any  ceremonial  marriage,  or  by  any 
express  agreement  that  they  should  live  together  as  man  and  wife. 
No  ceremony  is  necessary  to  create  the  relation  of  man  and  wife  in 
this  state.  The  contract  of  marriage,  so  far  as  its  inception  goes, 
is  regarded  as  is  any  other  contract,  and  it  may  be  begun  by  an  agree- 
ment between  the  two  interested  parties  that  they  assume  towards  each 
other  the  relation  of  husband  and  wife.  That  agreement,  if  it  is  not 
proven  in  express  terms  by  competent  evidence,  may  be  established  by 
the  fact  of  cohabitation  and  reputation  among  their  friends  and  neigh- 
bors, and  of  recognition  of  each  other  as  holding  that  relation.  Gall 
V.  Gall,  lU  N.  Y.  109,  21  N.  E.  106;  Hynes  v.  McDennott,  10  Daly, 
i'2S,  affirmed  91  N.  Y.  431.  But  these  facts,  of  themselves,  do  not  con- 
stitute a  marriage.  They  are  simply  evidence  from  which,  if  suffi- 
ciently strong,  the  courts  are  at  liberty  to  infer  that  the  cohabitation 
was  the  result  of  a  previous  agreement  to  become  man  and  wife,  and 
from  that  fact  to  infer  further  that  a  marriage  actually  existed  between 
the  parties.  Gall  v.  Gall,  114  N.  Y.,  at  page  117,  and  21  N.  E.,  at  page 
108.  It  is  quite  true  that  it  has  been  said  that  the  presumption  of 
marriage  arising  from  cohabitation,  apparently  matrimonial,  is  one 
of  the  strongest  known  to  the  law.  In  many  cases  this  is  undoubt- 
edly the  fact     But  this  presumption  is  indulged  in  in  the  interest 
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of  decency  and  clean  living,  and  because  of  the  preference  which  the 
law  has  for  orderly  and  decent  conduct  as  against  licentiousness.  The 
inference  is  not  made  for  the  benefit  of  either  party  to  the  alleged 
contract.  If  a  woman  who  claims  to  hold  towards  a  man  the  relation 
of  wife  sees  fit  to  consent  to  the  concealment  of  that  rdation,  and 
while  it  exists  to  consort  with  prostitutes,  and  to  live  in  a  house  of 
ill  fame,  receiving  the  visits  of  her  alleged  husband  as  women  of 
that  class  receive  the  visits  of  other  men,  the  fact  that  while  she 
thus  lives  she  is  spoken  of  among  the  people  of  the  class  with  whom 
she  consorts,  indiscriminately,  as  the  wife  or  the  friend  of  the  man 
who  supports  her,  does  not  entitle  her  to  any  particular  consideration ; 
and  a  cohabitation  of  that  kind,  while  it  possibly  may  be  explained, 
and  as  explained  may  be  used  as  a  foundation  for  proof  of  marriage,  is 
not  of  itself  veiy  strong  evidence  of  the  existence  of  that  relation. 
The  term  "common-law  wife"  is  one  not  known  to  the  law,  and  the  law 
looks  with  no  favor  upon  the  connection  indicated  by  it.  As  prop- 
erly used,  this  term  is  a  synonym  for  a  woman  who,  having  lived  in  a 
state  of  concubinage  with  a  man  during  the  time  when  she  might  have 
been  openly  declared  to  be  his  wife,  if  she  were  such,  ouly  seeks  to 
assume  that  relation  openly  after  his  death,  and  when  she  is  impelled 
to  it  by  the  loss  of  the  support  which  he  has  given  to  her,  and  by  a 
desire  to  obtain  that  support  by  sharing  in  the  proceeds  of  his  property. 
In  this  case  the  question  presented  is  purely  one  of  fact,  to  be  deter- 
mined upon  the  application  of  the  rules  laid  down  by  the  court  in  the 
cases  above  cited  for  the  establishment  of  such  a  relation,  and,  for  a 
proper  decision  of  the  case,  it  is  necessary  to  examine  with  some  care 
the  testimony  adduced  by  one  and  the  other  party,  respectively.  It 
appears  from  the  testimony  offered  upon  the  part  of  the  petitioner  that 
in  the  spring  of  1876  she  was  a  servant  in  the  employ  of  Dr.  Clark, 
at  the  comer  of  McDougal  and  Houston  streets,  where  she  had  lived 
about  a  year.  She  says  that  after  she  left  Dr.  Clark's  she  went  to 
No.  50  Houston  street,  where  she  occupied  rooms  with  Brush,  who 
was  then,  and  down  to  the  end  of  his  life,  a  policeman  of  the  city.  The 
b^inning  of  the  occupation  at  this  place,  as  Mrs.  Cook  testifies,  was 
early  in  the  year  1876.  The  particular  nature  of  that  occupation  does 
not  appear.  It  is  made  to  appear  by  the  testimony  that  Brush  lived, 
or  pretended  to  live,  with  her  in  these  rooms,  and  the  witness  says  she 
supposed  they  were  husband  and  wife,  and  they  were  spoken  of  as 
such;  that  Mrs.  Brush  brought  to  the  witness'  place  linen  to  be  washed: 
that  some  of  this  linen,  among  other  things,  was  shirts  and  collars; 
and  that  once  in  a  while  Brusli  came  for  them,  or  stepped  in  and  paid 
for  them,  saying  that  they  were  to  be  left  there  until  Mrs.  Brush 
came  after  them.  But  whether  Brush  really  occupied  the  rooms  with 
the  petitioner,  or  as  to  the  nature  and  extent  of  their  cohabitation,  the 
witness  had  no  knowledge;  nor  does  she  attempt  to  state  anything 
but  her  own  conclusion  as  to  the  few  facts  which  she  knew,  which,  of 
themselves,  were  not  suflBcient  to  warrant  her  in  drawing  any  very 
correct  inference  as  to  their  relation.  The  petitioner  seems,  accord- 
ing to  her  testimony,  to  have  stayed  in  these  rooms  about  four  months, 
and  after  that  to  have  disappeared  from  the  knowledge  of  the  wit- 
ness; and  there  is  no  satisfactory  testimony  offered  by  the  petitioner  as 
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to  her  whereaboats  until  she  went,  as  she  says,  to  the  home  of  her 
mother,  in  Salem,  Mass.,  to  be  delivered  of  her  child,  which,  she  says, 
was  bom  tbere  on  the  20th  of  March,  1877.  After  the  birth  at  her 
child,  she  makes  her  appearance  in  certain  houses  in  Ghrystie  and 
Elizabeth  streets.  She  produces,  from  that  time  on,  a  very  consid- 
erable amount  of  testimony  which  may  be  summed  up  to  the  eflEect 
that  she  lived  in  certain  houses  in  these  two  streets;  that  her  child 
was  with  her  a  great  portion  of  the  time;  that  Brush  lived  with  her 
in  these  several  places;  that  she  was  spoken  of  as  Mrs.  Brush  by  the 
people  who  knew  her;  that  Brush  frequently  spoke  of  her  as  his  wife, 
and  that  she  was  so  reputed  and  regarded  by  the  persons  with  whom  she 
consorted,  and  by  those  of  her  own  relatives  who,  not  living  in  New 
York,  visited  her  infrequently  at  the  several  places  where  she  lived. 
The  testimony  adduced  by  her  tends  to  show  that  this  situation  con- 
tinned  from  the  time  when  she  came  back  from  Salem,  after  the  birth 
of  her  child,  to  the  death  of  Brush,  in  1895,  a  period  of  18  years.  Tlie 
witnesses  produced  by  the  petitioner  to  establi^  these  facta  were  ap- 
parently reputable  people,  against  whom  no  cause  of  suspicion  existed, 
and  who  were  apparently  entitled  to  be  credited  as  to  the  facts  about 
which  they  testified.  There  can  be  no  question  that,  when  the  peti- 
tioner had  closed  her  case,  she  had  produced  for  the  consideration 
of  the  surrogate  what  must  have  been  regarded  then  as  weighty  testi- 
mony, tending  to  show  that  she  had  cohabited  with  Brush  as  his  wife 
for  a  period  of  nearly  18  years;  that  while  she  so  cohabited  she  lived 
with  him  in  reputable  places;  that  they  entertained  friends,  and  were 
introduced  generally  as  husl»nd  and  wife,  and  that  they  were  so  re- 
garded by  the  people  among  whom  they  lived.  The  witnesses  produced 
by  the  petitioner,  although  interrogated  upon  that  point,  strenuously 
denied  any  knowledge  that  any  of  the  houses  in  which  this  alleged 
cohabitation  took  place  were  houses  of  ill  fame,  or  that  they  were 
frequenters  of  such  places.  On  the  contrary,  they  insisted  that  these 
houses  were  all  respectable,  and  that  they  were  all  respectable  people; 
and  the  weight  to  be  given  to  their  testimony  depended  almost  entirely 
upon  the  fact  that,  at  the  time  the  petitioner  closed  her  case,  there 
was  practically  no  evidence  to  contradict  this  assertion  on  the  part  of 
her  witnesses. 

But,  when  the  administrator  had  finished  the  testimony  produced 
by  him,  an  entirely  different  aspect  was  given  to  this  portion  of  the 
case.  It  will  be  remembered  that,  according  to  the  testimony  produced 
by  the  petitioner,  her  cohabitation  with  Brush  commenced  early  in 
1876,  and  the  child  which  was  the  result  of  that  connection  was  bom 
in  March,  1877.  Her  case  rests  entirely  upon  the  truth  of  that  state- 
ment. Some  doubt,  however,  was  thrown  upon  this  statement  by 
her  mother,  who  said  she  was  present  at  the  birth,  and  that  it  occurred 
in  the  spring  of  1876.  It  is  quite  true  that,  upon  being  confronted 
with  the  necessary  inference  to  be  drawn  from  this  statement,  the 
mother  withdrew  the  testimony,  and  fixed  the  date  of  the  birth  as  in 
the  year  1877.  Her  testimony,  taken  as  a  whole,  did  not  satisfactorily 
establish  the  latter  year  as  the  time  of  the  child's  birth;  and  the  tes- 
timony presented  by  the  administrator  shows  a  totally  different  state 
of  facts.     It  is  conceded  that  the  maiden  name  of  the  petitioner  was 
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Mary  or  Mary  Jane  Whitehead,  and  that  her  mother's  name  waa  Cath- 
erine Whitehead,  and  that  her  mother  resided  in  Pennsylrania.  In 
1876  the  petitioner  was  a  girl  of  about  18  years  of  age.  These  facts 
are  undisputed.  A  witness  was  produced  by  the  administrator  who 
testified  that  in  the  month  of  January,  1876,  a  girl  of  about  18  years 
of  age,  whose  name  was  Mary  Whitehead,  and  whose  mother's  name 
was  Catherine,  became  an  inmate  of  the  nursery  and  child's  hospital  at 
New  Brighton,  Staten  Island,  and  that  she  remained  there  until  the 
16th  of  September,  when  she  was  discharged,  and  that  during  that 
time  a  child  was  bom  to  her,  whose  name  was  entered  upon  the  books 
of  the  institution  as  Frank  Whitehead.  Another  witness  produced 
by  the  administrator  recognized  the  petitioner  as  the  woman  who,  un- 
der the  name  of  Whitehead,  was  an  inmate  of  this  institution  at  that 
time,  and  was  there  delivered  of  a  child.  The  books  presented  show 
elearly  that  this  Mary  Whitehead  was  in  that  institution  from  Januarr, 
1876,  until  September,  1876,  and  there  was  no  reasonable  question 
but  that  this  petitioner  was  the  same  woman.  She  testifies  that  she 
was  not  there,  and  she  also  testifies  that  she  had  no  other  child  than 
the  one  who  she  insists  is  the  son  of  Brush.  But  as  to  the  first  of 
these  facts  her  testimony  is  clearly  overthrown  by  the  evidence  pro- 
duced by  the  administrator.  It  necessarily  follows  that  the  story  told 
in  her  behalf,  and  by  herself,  that  she  began  her  intercourse  with 
Brush  in  the  spring  of  1876,  and  lived  with  him  at  No.  50  Honsttm 
street  during  that  summer  and  fall,  is  untrue;  and  with  that  portion 
of  her  story  falls  to  the  ground  any  inference  that,  when  her  connection 
with  Brush  began,  she  was  a  virtuous  woman,  for  at  that  time  she  had 
already  become  the  mother  of  a  child  by  another  man ;  and  that,  so  far 
from  living  with  him  under  the  name  of  Mrs.  Brush  before  the  bu-th 
of  this  child,  she  did  not  live  with  him  until  after  its  birth,  and  she 
is  first  found  living  with  him  at  a  place  which  is  not  reputable.  Prom 
these  facts  it  must  be  inferred  that  the  cohabitation  between  these 
parties  was  not  matrimonial  in  its  inception,  but  was  meretricious; 
and  there  is  no  evidence  in  the  case  which  would  warrant  the  conclu- 
sion that  that  connection,  thus  begun,  ever  changed  its  character  to 
that  of  a  matrim6nial  connection.  It  was  made  to  appear  by  the 
appellant,  and  it  was  practically  not  denied,  tliat  from  the  time  when, 
in  1880,  the  petitioner  went  to  live  at  the  house  No.  110  Chiystie  street, 
down  to  the  year  1892,  with  the  exception  of  about  14  months,  the  dif- 
ferent places  where  she  resided  were  houses  of  ill  fame,  and  that  the 
women  who  testified  to  her  relations  with  Brush  were,  with  perhaps 
two  exceptions,  either  prostitutes  or  frequenters  of  those  houses  in 
one  capacity  or  another.  It  appeared,  too,  that  men  who  had  testified 
as  to  her  relations  with  Brush,  and  that  they  regarded  her  as  his  wiff, 
liad  become  acquainted  with  her  in  these  places,  and  only  knew  her 
there,  although  they  had  strenuously  denied  that  they  had  any  idea 
that  the  places  were  not  reputable  in  their  character.  It  further 
appeared  that  during  all  this  long  period  of  time  she  was  not  known 
by  the  name  of  Brush,  but  as  Jennie  Ross;  that  she  was  arrested  more 
than  once  as  an  inmate  of  a  house  of  ill  fame,  and  that  each  time  she 
said  that  her  name  was  Ross.  Although  Brush,  during  all  this  time, 
was  a  policeman,  and  the  witnesses  produced  by  her  had  testified 
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that  they  had  seen  him  frequently  in  her  rooms,  so  that  they  were  able 
to  say  tliat  he  lived  there,  yet  each  of  these  witnesses  testified  that 
he  was  never  there  in  uniform,  and  except  on  one  occasion  they  do 
not  pretend  ever  to  have  seen  him  in  his  uniform  about  the  place 
where  Jennie  Ross  lived,  and  that  exception  related  to  an  occasion 
as  to  which  no  inference  cdbid  he  drawn  that  he  was  there  as  an  in- 
mate of  the  place.  While  the  witnesses  for  the  petitioner  testified 
in  a  general  way  that  Brush  lived  in  these  various  places  with  her, 
yet  they  do  not  testify  to  any  special  acts  by  which  the  correctness  of 
the  inference  that  Brush  lived  there  can  be  verified.  On  the  con- 
trary, it  was  made  to  appear  on  the  part  of  the  administrator,  by  tes- 
timony that  cannot  be  gainsaid,  that,  during  all  these  years  when  the 
petitioner's  witnesses  had  testified  that  Brush  lived  with  her  at  these 
houses  of  ill  fame,  he  owned  and  occupied  a  house  at  No.  32  Morton 
street  with  his  sisters;  that  he  went  in  and  out  of  that  house,  and 
slept  and  took  his  meals  there,  as  though  he  resided  there;  and  that 
there  was  no  reason  to  suppose  he  resided  anywhere  else.  The  evi- 
dence is  overwhelming  that  he  never  lived  in  those  houses  with  this 
woman.  The  petitioner's  child  was  for  many  years  known  as  Frank 
Ross,  and  he  went  to  school  and  was  carried  upon  the  books  of  diflfer- 
ent  schools  in  the  city  under  that  name.  The  administrator  produced 
a  witness  named  Zachary  Ross,  who  had  been  an  engineer  on  the 
Pennsylvania  Railroad,  and  who  testified  that  during  the  year  1875 
Mary  Jane  Whitehead  lived  with  him  as  his  mistress,  and  that  after 
that  time  he  understood  that  she  had  a  child.  It  was  claimed  on  the 
part  of  the  administrator  that  this  child,  Frank  Ross,  was  the  result 
of  the  intercourse  between  Zachary  Ross  and  the  petitioner,  and  that 
he  received  the  name  of  Frank  Ross  because  of  tiie  name  of  its  putative 
father.  Although  Ross  testified  to  his  intercourse  with  this  woman, 
he  was  not  able  to  recognize  the  petitioner  as  the  woman  to  whom  he 
referred;  which  he  explained  by  saying  that  it  was  a  great  many  years 
ago.  and  she  must  have  changed  very  much  in  the  meantime.  It  is 
quite  true  that  the  petitioner  denies  that  she  ever  had  any  connection 
with  Zachary  Ross,  or  that  she  was  ever  delivered  of  a  child  in  the 
Staten  Island  Hospital ;  but  it  is  equally  true  that  she  denied  just  as 
strenuously  that  she  was  ever  known  by  the  name  of  Jennie  Ross,  or 
that  her  child  was  ever  known  by  the  name  of  Frank  Ross,  and  no 
more  weight  can  be  given  to  her  denial  in  the  one  case  than  in  the 
other. 

It  appeared  that  during  the  time  that  she  lived  at  these  various 
houses  of  ill  fame  Brush  visited  her  with  more  or  less  frequency,  for 
the  purpose  for  which  one  is  supposed  to  go  to  such  places;  that  he- 
was  recognized  by  the  people  in  these  houses  as  the  friend  of  Jennie 
Ross;  and  that  sometimes,  in  view  of  the  relation  which  seems  to 
have  continued  for  many  years,  she  was  called  among  those  people 
"Mrs.  Brush,"  and  sometimes  Brush  used  the  same  *phrase,  or  called 
her  his  wife  in  speaking  of  her;  and  it  is  in  evidence  that  when  she  had 
been  arrested  as  an  inmate  of  a  house  of  ill  fame,  on  one  and  perhaps 
on  two  occasions,  Brush  employed  an  attorney  to  take  care  of  her 
interests,  and  paid  her  fine,  and  at  that  time  spoke  of  her  as  Mrs. 
Brush.     But  it  is  also  in  evidence  that  at  one  of  these  times  Brush 
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went  to  the  policeman  who  had  arrested  this  woman,  and  told  him 
that  his  girl  had  been  arrested,  and  he  would  be  glad  if  she  conld 
be  released,  and  he  pointed  oat  the  petitioner  as  the  person  to  whom 
he  referred. 

It  appears  from  all  the  testimony  in  the  case  that  while  this  woman 
was  known  to  some  extent  among  the  claSfe  of  persons  with  whom  she 
consorted  by  the.  name  of  Mrs.  Brush,  and  while  Brush  was  called  her 
husband  or  friend  (which  words  seem  to  have  been  used  somewhat 
indiscriminately  by  these  people),  yet  she  never  claimed  any  recogni- 
tion as  his  wife  outside  that  class  of  people.  Although  he  onoe  in  a 
while  is  said  to  have  presented  her  to  an  acquaintance  by  that  name, 
he  never  recognized  her  publicly  as  bearing  that  relation  to  him.  The 
existence  of  any  snch  relation  on  his  part  was  never  suggested  by  him 
to  any  of  his  own  friends  or  people.  She  never  insisted  up<Hi  being 
recognized  as  his  wife,  bat  was  content  to  live  in  the  sitnation  in 
which  she  did  live,  apparently  bearing  the  relation  which  womrai  of 
that  class  bear  to  the  men  who  keep  them,  without  claiming  in  a 
reputable  place,  among  reputable  people,  recognition  as  the  wiife  of  a 
reputable  man;  which,  if  her  story  be  true,  she  was  entitled  to  hare. 
When  Brush  was  sick  of  his  last  illness,  she  made  no  effort  to  be 
present  at  his  bedside.  She  made  no  claim  then  to  have  the  right  to 
take  the  place  to  which  her  position  as  his  wife  entitled  har,  and  where 
her  duty  called  her  if  she  were  his  wife.  After  his  death,  and  wh«i 
she  went  to  the  house  in  an  effort  to  see  his  body,  she  did  not  announce 
herself  as  his  wife,  but  simply  said  that  he  had  been  good  to  her  for 
a  great  many  years.  It  is  true  that  certain  of  the  witnesses  who  were 
her  friends  say  that  she  spoke  of  Brush  as  her  husband  immediately 
after  his  death.  But  this  fact,  if  it  be  a  fact,  does  not  explain  why 
she  should  not  have  made  that  claim  at  his  house,  why  die  should 
not  have  made  it  at  his  bedside,  and  why,  when  he  was  dead  and  she 
desired  to  see  his  body,  she  should  not  have  claimed  the  right  to  do 
it  as  his  widow.  The  fact  that  she  feiiled  to  assert  her  rights  at 
that  time  is  strong  evidence  that  she  had  no  rights  to  assert 

We  have  not  thought  It  necessary  in  this  opinion  to  particularize 
the  evidence  of  each  witness.  We  have  sought  only  to  give  the  con- 
viction which  was  produced  by  a  careful  reading  of  all  the  testimony 
in  the  case.  That  conviction  is  that  although,  upon  her  prima  facie 
case,  the  petitioner  adduced  evidence  enough,  if  it  had  been  unex- 
plained, to  warrant  a  finding  that  she  was  the  wife  of  Brush,  yet 
when  that  evidence  was  explained,  and  the  source  from  which  it  came 
laid  open,  and  it  was  interpreted  in  the  light  of  uncontradicted  facts, 
the  case  of  the  petitioner  disappears;  and  that  it  must  be  found,  as  the 
result  of  all  the  testimony,  that  during  these  years  she  was  not,  and 
did  not  pretend  to  be,  his  wife,  but  only  his  mistress;  and  that  h^ 
claim  to  be  his  wife  was  the  result  of  the  necessities  which  came  upon 
her  after  his  death,  aided,  perhaps,  by  suggestions  which  she  un- 
doubtedly received  in  that  direction. 

The  decree  must  be  reversed,  and  the  petition  for  revocation  of  the 
letters  of  administration  denied,  with  costs.     All  concur. 
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HALL  et  al.  t.  BESTON. 
(Supreme  Conrt,  An>ellate  Division,  First  Department    February  11,  1898.) 

1.  EviDEKcK— Idkntipicatioh  of  Lease. 

Where  tbe  answer  admits  the  mnklns  of  the  written  tease  saed  on,  and 
the  sabacrlblng  witness  proves  his  own  signature,  defendant's  objection  that 
the  lease  Is  not  snfflciently  identified  to  be  admissible  In  evidence  Is  bad. 

2.  Trial — Close  op  Testimony — Objections. 

Defendant  offered  to  prove  certain  facts.  The  court  said:  "I  will  con- 
sider your  offer.  If  I  decide  against  you,  the  case  Is  finished.  If  I  decide 
In  your  favor,  you  will  go  on  with  your  testimony  to-morrow  morning."  No 
objection  was  made  to  Uie  statement,  and  the  decision  was  against  defend- 
ant. Hfld,  that  he  could  not  object  that  he  was  not  permitted  to  Introduce 
other  evidence. 

3.  Appeal— Offer  of  Pboof— Presumption. 

Where  defendant  has  made  an  offer  of  proof.  In  the  absence  of  any  other 
statement  In  the  record,  it  must  be  considered  that  the  offer  contained  a 
statement  of  the  facts  which  It  was  claimed  would  prove  the  defense  set  up. 
i.  Written  Lrabb— Parol  Representations— Evidence. 

In  an  action  on  a  written  lease  for  five  years,  defendant  lessee  cannot  prove 
that  he  signed  It  on  the  faith  of  parol  representations  that  certain  defects  in 
the  premises,  then  known  to  blm,  would  be  repaired  by  the  lessor. 
5.  Same — Oral  Agreement — Want  of  Consideration. 

After  a  lessee  had  entered  under  a  written  lease  for  five  years,  he  notified 
the  lessor  that  he  should  move,  because  of  certain  defects  in  the  premises, 
known  to  him  when  he  signed  the  lease.  The  lessor  agreed  to  repair  the 
defects,  the  only  consideration  for  the  agreement  being  the  lessee's  pro;nise 
to  remain.  The  lessee  continued  In  substantial  possession  of  the  entire  prem- 
ises, but  the  defects  were  not  repaired.  Held,  that  the  failure  to  repair 
would  not  support  a  coimterclalm  In  an  action  for  the  rent,  the  agreement 
being  void  for  want  of  consideration. 

Appeal  from  trial  term. 

Action  by  Henry  J.  B.  Hall  and  others,  as  executors  of  tbe  last  will 
of  William  H.  Hall,  deceased,  against  Bafala  S.  Beston,  trading  under 
the  name  of  R.  S.  Beston  &  Co.  From  a  judgment  in  favor  of  plain- 
tiffs, entered  on  the  decision  of  the  court  after  trial  at  trial  term  with- 
out a  jury,  defendant  appeals.     Affirmed. 

For  opinion  on  former  appeal,  see  43  N.  Y.  Supp.  304. 

Argued  before  VAN  BRUXT,  P.  J.,  and  McLAUGHLIN,  BARRETT, 
RUMSEY,  and  INGRAHAM,  JJ. 

Isaac  N.  Miller,  for  appellant. 
John  M.  Bowers,  for  respondents. 

INGRAHAM,  J.  The  action  was  brought  to  recover  the  rent  due 
by  the  defendant  under  a  lease  between  the  plaintiffs'  testator  and 
the  defendant.  The  complaint  alleged  the  making  of  the  lease;  tliat 
the  defendant  had  not  paid  the  rent  for  the  months  of  May,  June,  July, 
August,  September,  October,  November,  and  December,  1895,  aggre- 
gating $1,600,  except  the  sum  of  |4o0,  paid  on  account,  leaving  a  bal- 
ance of  |1,150  due  and  unpaid.  The  answer  admits  the  making  of 
the  lease;  denies  that  the  rent  is  unpaid;  and  alleges  as  a  separate 
answer  and  defense,  and  by  way  of  counterclaim,  an  agreement  be- 
tween the  plaintiffs'  testator  and  the  defendant  for  a  consideration  of 
which  the  lease  in  the  complaint  was  signed,  whereby  the  plaintiffs' 
testator  agreed  to  make  certain  repairs  in  the  cellar  and  upon  the 
roof,  and  to  abate  a  nuisance  occasioned  by  defective  drainage  of  said 
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cellar;  that  the  plaintiffs'  testator  failed  to  carry  out  that  agreement, 
and  that  thereupon  the  plaintiffs'  testator  broke  the  covenant  in  the 
lease  contained  that  the  leasee  should  have,  hold,  and  enjoy  the  said  de- 
mised premises.  The  damage  to  the  defendant  in  consequence  of 
the  failure  to  keep  such  agreement  is  alleged  to  be  the  sum  of  f  5,000, 
and  judgment  is  demanded  against  the  plaintiffs  for  that  amount. 
The  plaintiffs'  reply  denied  every  allegation  in  the  answer  constituting 
a  counterclaim.  The  case  came  on  to  be  tried  at  a  trial  term  of  the 
court.  A  jury  was  waived,  and  the  case  was  thus  tried  before  the 
court  without  a  jury.  The  court  found  the  making  of  the  lease,  the 
default  in  the  payment  of  the  rents,  and  that  the  amount  due  was 
f  1,150,  and  judgment  was  thereupon  entered  in  favor  of  the  plaintiffs 
for  that  amount,  with  costs.  The  trial  seems  to  have  been  somewhat 
informal.  The  making  of  the  lease  was  admitted  by  the  answer,  and 
it  was  also  proved  by  the  subscribing  witness.  It  is  true,  he  testified 
that  he  did  not  remember  who  signed  the  defendant's  name  to  it,  but 
he  proved  his  own  signature.  The  objection  to  the  lease  was  that 
it  was  not  identified;  not  that  it  was  not  sufficiently  proved.  The 
objection  was  clearly  bad,  and,  as  no  other  objection  was  taken,  no 
other  can  be  considered  on  appeal.  The  husband  of  the  defendant 
was  called  as  a  witness.  He  testified  that  he  was  the  agent  and 
attorney  for  the  defendant,  and  was  then  asked  as  to  the  condition 
of  the  premises  at  the  time  of  the  lease.  That  was  objected  to.  CJoun- 
sel  for  the  defendant  then  made  an  offer  of  proof,  and,  in  the  absence 
of  any  other  statement  in  the  record,  it  must  be  considered  that  this 
offer  contained  a  statement  of  the  facts  which  it  was  claimed  would 
prove  the  defense  set  up  in  the  answer.  That  offer  was  to  prove 
that  before  the  execution  of  the  lease,  the  lessor  undertook  and  agreed 
to  make  the  cellar  water-tight,  so  that  it  would  be  available  for  the 
purposes  for  which  the  defendant  desired  it;  that  he  attempted  to  do 
so,  and  did  not  succeed;  that  the  defendant  notified  the  lessor  that 
he  considered  the  covenant  and  agreement  broken,  and  that  he  should 
move;  that  plaintiff  then  made  a  new  contract  with  him,  and  agreed 
that,  if  he  would  remain  he  would  put  the  cellar  in  repair,  so  that  it 
should  be  available  to  him  for  the  purposes  for  which  he  wanted  it; 
that  on  these  conditions  he  did  so  remain:  that  Mr.  Hall  again  at- 
tempted to  fix  it  repeatedly,  but  that  the  water  continued  to  come  into 
the  cellar,  and  filled  it  to  such  an  extent  that  it  was  unavailable  for 
the  purposes  for  which  the  defendant  wished  it;  and  that  by  reason 
of  this  failure  the  defendant  was  greatly  damaged  and  injured,  as 
stated  in  the  answer.  These  were  the  only  facts  that  the  defendant 
offered  to  prove.  Counsel  for  the  defendant  subsequently  made  the 
claim  "that  there  was  a  defect  in  the  construction  of  the  building, 
and  that  these  repairs  were  substantial  and  lasting,  and  of  a  general 
nature,  and  that  there  was  a  covenant  for  quiet  enjoyment,  which  was 
broken,  we  not  being  able  to  use  this  at  all."  The  court  then  asked  the 
counsel  for  the  defendant  whether  the  statements  which  he  alleged  were 
made  by  the  landlord  were  oral  or  in  writing.  Counsel  replied  that 
the  statements  were  oral.  The  court  then  asked  whether  the  under- 
standing had  after  the  lease  was  made  was  founded  on  any  new  and 
independent  consideration,  or  any  consideration  other  than  tie  promise 
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of  the  tenant  to  remain.  To  that  the  counsel  for  the  defendant  said: 
*The  promise  of  the  tenant  to  remain.  He  was  about  to  ranoTe." 
The  Ck)urt:  "That  was  the  sole  consideration?"  Coonsel  for  the  De- 
fendant: "That  was  the  consideration."  The  court  then  said:  "I  wUl 
consider  your  offer.  If  I  decide  against  you,  the  case  is  finished.  If 
I  decide  in  your  favor,  you  will  go  on  with  your  testimony  to-morrow 
morning."  To  that  statement  of  the  court  no  objection  was  made, 
and  counsel  must  be  held  to  have  acquiesced  in  this  method  of  ter- 
minating the  trial.  The  question  for  the  court  then  was  whether 
the  facts  stated  in  the  offer  would  prove  either  the  defense  or  the 
counterclaim  set  up  in  the  answer.  The  following  statement  then  ap- 
pears in  the  case :  "The  amount  due  on  the  lease  is  one  thousand  one 
hundred  and  fifty  dollars,  and  the  interest  is  forty-four  dollars  and 
forty-eight  cents,  making  one  thousand  one  hundred  and  ninety-four 
dollars  and  forty-eight  cents."  To  that  no  objection  was  made  by 
either  of  the  (?bunsel,  and  it  must  be  held  to  be  a  conceded  fact.  Sub- 
sequently, and  on  the  next  morning,  the  court  sustained  the  objection 
to  the  testimony  offered,  and  to  tlmt  decision  of  the  court  the  defend- 
ants excepted.  The  sole  question  upon  this  appeal  is  whether  the 
facts  alleged  in  the  pffer  would  constitute  the  defense  to  the  action 
of  the  counterclaim  set  up  in  the  answer.  The  lease  is  under  seal, 
dated day  of  April,  1893.  By  it  the  landlord  leased  to  the  de- 
fendant the  store  No.  243  Greenwich  street,  in  the  city  of  New  York, 
for  the  term  of  five  years  from  the  1st  day  of  May,  1893,  at  the  yearly 
rent  or  sum  of  |2,000  for  the  first  year  and  |2,400  per  year  for  the 
remaining  years,  and  the  defendant  covenanted  to  pay  that  rent  and 
the  chaise  for  Croton  waten  There  was  no  covenant  in  the  lease  that 
either  party  would  make  any  repairs,  but  the  defendant  covenanted 
that  she  would  quit  and  surrender  the  premises  at  the  expiration  of 
the  term  demised  in  as  good  state  and  condition  as  reasonable  use 
and  wear  thereof  would  permit,  damages  by  the  dements  excepted, 
and  there  was  a  covenant  on  behalf  of  the  landlord  of  quiet  enjoy- 
ment. The  court  delivered  an  opinion  urwn  sustaining  ihk  objections, 
holding  that  the  defects  in  the  cellar,  if  such  there  were,  existed  be- 
fore the  hiring,  and  that  the  tenant  was  aware  of  them,  and  presumably 
took  the  premises  for  better  or  worse;  that  the  second  promise  was 
without  consideration  and  unenforceable;  that  the  prior  negotiations 
were  me^ed  in  the  written  instrument;  that  the  rights  and  duties  of 
the  parties  were  to  be  determined  by  that  instrument;  and  that  this 
promise  to  repair,  not  contained  in  the  lease,  was  not  an  independent 
collateral  agreement  We  think  that  the  court  was  clearly  right 
in  the  determination  of  this  question,  for  the  reasons  stated  upon  sus- 
taining the  objection  to  the  evidence.  It  was  not  alleged  in  the 
answer,  nor  did  the  defendant  offer  to  prove,  that  she  did  not  actually 
occupy  the  premises  during  the  term  for  which  the  rent  was  unpaid, 
nor  that  she  ever  surrendered,  or  offered  to  surrender,  the  leased  prem- 
ises. The  answer  alleges  that  she  was  unable  to  occupy  the  cellar, 
which  was  a  comparatively  unimportant  part  of  the  demised  premisea 
We  think,  therefore,  upon  the  whole  case,  that  the  judgment  ap- 
pealed from  should  be  afSrmed,  for  the  reasons  stated  in  the  opinion 
of  the  trial  judge,  with  costs.     All  concur. 
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TOOKEB  ▼.  SECURITI  TRUST  CX). 

(Supreme  Court,  Appellate  Division,  Second  Department    February  15,  18&&) 

1.  Life  Insubancb— Payment  of  Premium — iNrKPTioir  of  Risk. 

Where  the  agent  of  a  life  insurance  company,  to  whom  had  been  sent  the 
policy  In  question,  with  a  receipt  for  the  premium,  signed  by  the  vice  presi- 
dent, and  containing  on  the  back  thereof  a  clause  authorizing  the  payment  of 
premiums  "to  an  agent  producing  a  receipt  therefor,  signed  by  the  •  •  • 
vice  president  •  •  •  and  countersigned  by  such  agent,"  on  delivery  of 
such  policy  took  the  notes  of  the  son  of  the  Insured  for  the  premium,  and- 
a  few  days  later  the  check  of  such  son's  wife  in  payment  thereof,  and  there- 
upon delivered  the  premium  receipt,  countersigned  by  himself,  and  remitted 
to  the  company  by  his  own  check,  such  policy  had  Its  Inception  on  the  day 
of  the  delivery  thereof. 

S.  Same— Expert  Testimony— Riohts  of  Witness. 

Where  a  medical  witness  called  for  defendant  In  an  acQon  on  a  life  Insur- 
ance policy  declined  to  answer  a  certahi  question  on  the  ground  that  it  called 
for  expert  testimony,  an  exception,  on  behalf  of  defendant, 'to  a  ruling  that 
such  witness  had  "the  right  to  take  that  position,"  was  untenable. 

8.  Same— Application— Warranty. 

The  omission,  by  the  agent  of  a  life  Insurance  company.  In  drawing  up  the 
application  of  the  Insured,  to  mention  a  slight  ailment  with  which  be  had 
recently  been  affected,  but  from  which  he  had  entirely  recovered,  did  not 
constitute  a  breach  of  warranty  in  the  policy. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Joseph  H.Tooker,  Jr.,  against  the  Securily  Trnst  Company, 
on  a  policy  of  life  insurance  issued  by  the  defendant  company.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Oliver  P.  Buel^  for  appellant 
Wilson  Brown,  Jr.,  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  is  the  assignee  of  a  policy  of 
J5,000  insurance  written  by  the  defendant,  a  Pennsylvania  corpora- 
tion, on  the  life  of  the  plaintiff's  father.  In  January,  1896,  the  father 
made  application  in  writing  to  the  defendant,  through  Seymour  L.  Ban, 
for  insurance  on  his  life  to  the  amount  of  |5,000.  Two  polides,  of 
|5,000  each,  and  numbered  597  and  598,  were  delivered  by  the  defend- 
ant to  Fleming  &  Kell,  its  general  agents  and  managers  in  the  city 
of  New  York,  who  had  full  power  and  were  authorized  by  the  defend- 
ant to  effect  insurance  by  such  insurance  policies  upon  the  life  of  the 
insured.  Fleming  &  Kell  placed  the  policies  in  the  pocsesBion  of  one 
Le'och,  who  handed  them  to  Rau,  with  whom  he  was  associated  in  the 
business.  Rau  delivered  policy  598  to  the  insured,  the  first  premium 
being  paid  simultaneously  therewith.  There  is  evidence  tending  to 
show  that  although  Tooker,  the  insured,  had  applied  for  one  pcdicy  of 
|5,000,  the  defendant,  or  its  agent,  was  desirous  of  issuing  the  second 
policy,  numbered  597,  but  that  such  policy,  after  being  held  by  the 
agent  for  some  time,  was  returned  to  the  company,  which,  in  place 
of  it,  issued  the  policy  in  suit,  numbered  1,541,  and  this  was  also  sent 
to  Leach.  The  original  application,  upon  which  the  first  two  policies 
were  issued,  was  on  March  3d  amended  in  some  particulars,  to  which 
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reference  will  hereafter  be  made.  The  policj  in  suit  was  dated  May 
2d,  and  was  sent  bj  the  defendant  to  kerning  &  Kell,  who  on  May 
4<h  sent  it  to  Leach,  in  a  letter  reading:  "May  4th,  1896.  We  indoae 
herewith  policies  1,541,  J.  H.  Toolcer,  |5,000;  1,542,  F.  A.  Schultz, 
^,000.  Please  have  health  certificates  signed  before  delivering  poli- 
cies." Leach  handed  the  envelope  containing  the  policy  to  Ran,  who 
testified  tliat  there  was  no  receipt  for  premium  or  health  certificate 
in  the  envelope.  On  several  occasions  thereafter,  Eau  endeavored  to 
persnade  Toolcer  to  take  the  policy  and  pay  the  premiums,  but  it  was 
not  until  the  1st  day  of  July  that  the  policy  was  delivered  to  Tocher 
or  his  son,  the  plaintiff,  after  Bau  had  threatened  to  return  the  policy 
to  the  corporation  unless  the  affair  was  settled  on  that  day,  when,  for 
the  premium  of  1589.50,  at  the  suggestion  of  Bau,  two  notes  of  the 
aon  were  given,  and  the  policy  delivered  to  the  insured.  It  appeared 
that  the  father  was  not  prepaied  to  pay  the  premium  in  cash,  and  was 
prevented  by  the  articles  of  his  partnership  from  giving  notes.  At  this 
time  the  insured  was  apparently  in  good  healtti.  When  the  notes 
were  given,  Tooker  told  Bau  that  he  would  pay  cash  for  than  within 
a  couple  of  days.  On  the  3d,  Bau  telephoned  Tooker  for  the  cash. 
Tooker  told  hun  tiiat  he  had  not  given  him  the  premium  receipt,  and 
Rao  promised  to  take  it  up  to  him  on  Monday,  the  6th,  and  on  that 
day  he  handed  it  to  Tooker.  On  July  3d,  Tooker,  after  some  indiscre- 
tions in  eating,  was  suddenly  seized  with  an  acute  attack  of  colic, 
from  which,  however,  he  recovered.  It  will  be  noticed  that  the  fol- 
lowing day,  July  4th,  was  a  holiday,  and  July.5th  was  Sunday.  On 
July  6th  the  insured  was  at  his  oflSce  the  whole  day,  and  apparently  in 
good  health.  That  night  he  was  taken  suddenly  ill,  and  died  on  July 
7th.  On  July  6th  the  plaintiff's  notes  were  taken  up  and  paid  by  a 
check  of  the  {riaintiff's  wife,  to  the  order  of  Bau,  and  on  the  same 
day  the  company's  receipt  for  premium  was  handed  to  Tooker.  Bau 
deposited  this  check  in  his  own  bank  account,  and  on  July  8th  he  sent 
his  check  to  the  general  agents  of  the  defendant,  who  subsequently, 
and  after  the  death  of  the  insured,  returned  the  same  to  Ban.  After 
the  death  of  the  insured  the  other  children  of  the  insured,  and  the  ez- 
tHmtors  of  his  will,  in  consideration  of  one  dollar,  assigned  to  the 
plaintiff  the  policy,  and  all  their  rights  thereunder.  Proofs  of  death 
and  interest  were  delivered  to  the  defendant  in  the  latter  part  of  July, 
which  were  received  by  the  company  without  objection,  and  the  f  5,000 
due  on  policy  598  were  paid.  The  company  on  December  4th  waived 
the  making  and  filing  of  additional  proofs  of  death  under  the  present 
policy.  The  defendant  denies  that  the  first  premium  was  ever  paid, 
or  that  the  policy  ever  had  inception  as  a  contract,  and  claims  that 
if  the  policy  was  duly  delivered,  and  the  premium  paid,  the  policy  is 
null  and  void,  by  reason  of  breaches  of  warranty;  its  main  contention 
being  that  there  were  misstatements  or  omissions  in  the  application 
for  the  policy,  in  that  the  insured  stated  in  his  application  that  the 
last  physician  consulted  by  him  was  Dr.  Skiff,  in  1880,  and  that  this 
was  untrue,  he  having  consulted  other  physicians  at  subsequent  pe- 
riods, as  late  as  the  months  of  June  and  July,  1896.  The  issues  were 
tried  by  the  court,  a  jury  having  been  waived,  and  judgment  was  en- 
tered for  the  plaintiff.     From  this  judgment  the  appeal  is  taken. 
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The  first  question  relates  to  the  inception  <rf  the  policy  which  require! 
the  payment  of  the  premium  in  advance.  The  policy  provides  that  the 
premium  is  payable  at  the  home  oflBce  of  the  company,  in  the  city  of 
Philadelphia,  or  that  it  may  be  accepted  elsewhere  in  exchange  for 
the  company's  receipt  signed  by  the  president,  vice  president,  actuary, 
or  secretary.  The  receipt  of  the  company,  signed  by  the  vice  presi- 
dent, and  countersigned  on  July  6,  1896,  "by  S.  L.  Ran,  Agent,"  was 
delivered  to  the  insured  or  his  representative  on  July  6th,  after  the 
check  had  been  given  to  Rau  for  the  payment  of  the  notes  of  July 
Ist.  The  application  and  amendment  hereafter  referred  to  are  on 
blanks  of  the  company,  and  are  signed  by  Ran  as  witness,  while  the 
premium  receipt,  also  on  a  blank  of  the  company,  is  signed  by  him  as 
agent,  and  on  the  back  is  a  clause  anthoridng  the  payment  of  pre- 
miums "to  an  agent  producing  a  receipt  therefor,  signed  by  the  presi- 
dent, vice  president,  actuary,  or  secretary,  and  countersigned  by  such 
agent";  and  there  is  evidence  tending  to  show  that  Rau  had  acted  as 
agent  for  the  company  in  obtaining  several  policies  of  insurance  foe 
other  persons,  and  that  in  some  of  the  cases  the  policies  were  delivered 
by  Rau  upon  receiving  the  notes  of  the  insured,  without  payment 
of  the  cash.  These  facts  clothed  Rau  with  apparent  authority  as  an 
agent  of  the  company.  The  acceptance  by  Ran  of  the  notes  of  the 
son,  and  the  delivery  of  the  policy,  ratified  as  it  was  by  the  delivery 
and  acceptance  of  the  wife's  check  for  the  amount  of  the  premium,  and 
the  delivery  of  the  premium  receipt,  on  the  6th  of  July,  constituted  a 
w^aiver  of  the  conditions  of  the  policy  as  to  the  pajraaent  of  the  premium 
in  actual  cash ;  and  it  follows,  as  a  legal  consequence,  that  the  policy 
had  its  inception  on  the  1st  day  of  July.  To  this  extent  Ran  was 
the  agent  of  the  defendant,  and  his  acceptance  of  the  notes  and  check 
estopped  the  company  to  deny  the  receipt  of  the  premium  in  aooordanoe 
with  the  conditions  of  the  policy. 

The  other  defense,  that  the  policy  was  null  and  void  by  reason  of 
breaches  of  warranty,  is  based  upon  the  fact  disclosed  in  the  proofs 
of  death,  by  which  it  appears  that  in  February,  1896,  Dr.  Forman, 
who  attended  the  insured  in  his  last  sickness,  made  the  following 
statement: 

"Q.  Were  you  the  attending  physician  of  deceased  before  his  last  Illness?  If 
80,  for  what  disease  or  aQment  were  you  consulted,  or  did  you  prescribe  for, 
glring  dates?  A.  Attended  him  for  some  trivial  ailment  (the  nature  of  which 
I  have  forgotten),  1893.    Feb'y,  1806,  herpes  zoster  capltas." 

The  proofs  also  contained  the  following  statement: 

"Date  deceased  first  consulted  you  professionally?  July  3,  1896,  except  as 
above  mentioned.  What  was  the  nature  of  sickness  ot  ailment?  Obstinate  con- 
stipation, with  profound  collapse.  Duration  of  last  illness?  Five  days.  Includ- 
ing dates  of  attack  and  death.  Its  predisposing  causes,  together  with  history 
and  symptoms  present  during  its  progress?  Can  only  designate  fecal  obstruction 
of  bowel;  Intermittent  pain;  collapse.  State  the  Immediate  cause  of  death? 
Heart  failure." 

The  defendant  called  Dr.  Forman  as  its  own  witness,  and  he  testi- 
fied that  he  professionally  attended  the  deceased  for  some  trifling 
ailment  in  1893.  His  attention  was  also  called  to  the  proofs  of  loss 
signed  by  him,  in  which  he  stated  that  he  attended  the  deceased  in 
February,  1896,  for  herpes  zoster  capltas;   and  he  was  asked  for  a 
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definition  of  that  disease,  and  whether  it  was  what  is  commonly  known 
as  "shingles."  The  witness  declined  to  answer  the  question,  on  the 
gronnd  that  it  called  for  expert  testimony.  The  court  stated  that 
witness  had  "the  right  to  take  that  position,"  and  the  defendant  ex- 
cepted. As  the  witness  was  called  by  the  defendant,  the  exception 
has  no  validity.  No  objection  to  the  testimony  was  made  by  the  de- 
fendant, nor  did  it  move  to  strike  out  the  eatvee  testimony  of  the 
witness;  and  the  exception,  under  these  circumstances,  is  untenable. 
The  witness  also  testified  as  follows: 

"If  my  memory  serves  me  correctly,  In  that  proof  of  loss  I  think  I  stated  that 
T  sa-w  him  several  times  In  1896,  for  some  trifling  ailment,  the  character  of 
which  I  had  then  forgotten.  I  think  that  Is  practiceilly  what  Is  in  the  proof  of 
loss.  I  say  so  now.  My  statement  there  was  tme.  I  made  no  memorandom 
of  the  character  of  his  Illness.    I  remember  It  as  a  trifling  Indisposition." 

In  the  case  of  Chinnery  v.  Insurance  Co.,  15  App.  Div.  515,  44  N.  Y. 
Snpp.  581,  this  court  held  that  the  statement  in  the  application  that 
the  applicant  had  never  been  under  treatment  in  any  hospital  or  other 
institution,  though  technically  untrue,  because  the  applicant  had  at 
one  time  been  in  a  hospital,  under  treatment  for  eye  trouble,  which  ap- 
peared to  be  for  the  removal  of  some  substance  that  had  become  lodged 
in  her  eye,  was  not  within  the  meaning  of  the  policy,  so  as  to  in- 
validate it,  as  it  had  nothing  to  do  with  the  general  health  of  the 
insured,  and,  if  it  had  been  known  to  the  defendant,  could  not  possibly 
have  been  considered  by  it  as  a  reason  for  refusing  a  policy  of  insurance 
to  the  applicant.  To  the  intelligpnce  of  the  ordinary  layman,  herpes 
zoster  capltas  is  a  disease  with  a  high-sounding  name,  but  there  is  no 
evidence  in  the  record  as  to  what  it  is ;  and  a  reference  to  the  stand- 
ard dictionaries  discloses  the  fact  herpes  is  a  cutaneous  affection  which 
appears  in  several  forms,  and  is  known  among  the  uninitiated  as  "shin- 
gles"; that  the  use  of  the  word  "capitas''  locates  the  disease  upon  the 
scalp,  while  the  Greek  word  "zosta,"  meaning  a  belt  or  girdle,  would 
seem  to  locate  it  in  the  region  of  the  waist.  In  the  evidence  the  ail- 
ment is  sometimes  called  "herpes  zoster  capitas,"  and  sometimes  "herpes 
capitas,"  as  if  there  were  no  distinction.  It  is  therefore  diflttcult  to 
discover  from  the  evidence  what  was  the  real  ailment.  Dr.  Forman 
testified  that  he  prescribed  a  salve  or  ointment,  that  it  was  for  a 
trifling  indisposition,  and  that  Tooker  fully  recovered  from  the  trouble. 
When  it  is  considered  that  the  application  contained  the  statement 
that  the  application  of  the  insured  for  policies  in  the  Mutual  Life 
and  Equitable  life  Insurance  Companies  had  been  declined,  and  that 
it  does  not  appear  in  evidence  that  there  was  any  conference  on  the 
subject  with  either  of  said  companies,  it  is  not  diflScult  to  deduce  an  in- 
ference that,  as  the  defendant  issued  its  policy  after  such  statement, 
the  defendant  would  not  have  refused  to  issue  its  policy  if  it  had  known 
that  the  applicant  had  suffered  with  the  ailment  referred  to.  Nor  is 
this  evidence  conclusive  against  the  plaintiff.  The  witness  was  called 
hy  the  defendant,  and  the  jury  may  possibly  have  disbelieved  his  evi- 
dence altogether,  as  they  were  entitled  to  do.  In  addition  to  this,  Eau, 
speaking  of  the  time  when  the  application  for  the  policy  was  made, 
testified  as  follows: 

49  N.Y.8.-52 
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"Q.  Prior  to  that  time,  did  he  state  to  you  anything  about  the  herpes  capitas? 
A.  He  [the  iusnred]  spoke  to  me  about  some  slight  scalp  ailment,  but  he  did  not 
use  any  technical  term;  and  I  asked  him,  In  a  general  way,  if  it  amounted  to 
anything,  and  he  said,  'No.'  That  was  all  the  conversation.  It  was  a  Utile 
sore  on  his  head,  for  which  the  doctor  had  given  him  a  salve.  It  did  not  amoant 
to  anything.  It  was  then  entirely  cured.  Q.  Did  he  ask  yon  If  it  was  neces- 
sary to  mention  that?  A.  In  this  way:  I  said  that  'it  is  so  unimportant,  it  U 
needless  to  mention  it'  Those  little  thhigs  will  happen  all  the  time,  and  we 
would  be  busy  iilllng  up  forms  to  contain  them,— «Tery  little  cold,  and  everything 
of  that  sort" 

In  this  transaction,  wiiich  preceded  the  issuing  of  the  policy.  Ran 
was  acting  on  belialf  of,  and  as  the  agent  of,  the  company.  His  knowl- 
edge of  the  company,  and  his  failure  to  write  in  the  application  the 
statement  made  to  him  by  the  insured  cannot  be  held  to  militate  against 
the  latter.  All  the  more,  that  there  is  not  in  the  policy  a  condition 
which  so  often  appears  in  the  reports  of  insurance  cases, — that  the 
agent  taking  the  application  is  the  agent  of  the  insured,  and  not  the 
agent  of  the  insurer.  O'Farrell  v.  Insurance  Ck).,  22  App.  Div.  495, 
48  N.  Y.  Snpp.  199.  The  case  does  not  involve  a  breach  of  warranty  ia 
tile  policy.  It  is,  at  most,  the  omission  of  a  fact,  and  a  fact  which 
the  trial  court,  upon  the  evidence,  was  justified  in  finding  to  be  a 
trivial  fact.  A  similar  question  arose  in  the  case  of  Dilleber  v.  Insur- 
ance Co.,  69  N.  Y.  25«,  263,  where  the  court  held: 

"Wlicn  the  language  used  In  a  policy  may  be  understood  In  more  senses  than 
one.  it  is  to  be  understood  In  the  sense  In  which  the  Insurer  had  reason  to  sup- 
pose it  was  understood  by  the  assured.  Uoffman  v.  Insurance  Co.,  32  N.  Y.  400. 
Conditions  and  provisos  must  be  strictly  construed  against  the  insurers,  because 
they  have  for  their  ol)ject  to  lUnlt  the  scope  and.  defeat  the  purpose  of  the 
principal  contract;  and  as  the  insurer  prepares  the  contract,  and  furnishes  the 
language  used,  any  ambiguity  in  the  contract  must  l>e  taken  most  strongly 
against  him.  Fowkes  v.  Association,  3  Best  &  S.  917.  We  are  therefore  of 
opinion  that  it  was  a  question  of  fact,  to  be  submitted  to  a  Jury,  whether  the 
answer  of  the  assured  to  the  physicians  employed  or  consulted  was  honestly 
and  fairly  m.ide,  or  whether  a  portion  of  the  truth  was  fraudulently  and  inten- 
tionally suppressed  or  withheld." 

In  this  connection,  attention  must  be  given  to  the  form  of  the  applica- 
tion. The  clauses  must  be  construed  together,  and  the  intention  and 
agreement  of  the  parties  taken  from  the  whole  instrument.  The  ap- 
plicant said:  "There  is  no  suppression  of  known  facts."  'It  is  hereby 
covenanted  and  agreed  that  if  there  has  been  any  suppression  or  omis- 
sion of  any  fact,  or  if  any  untrue  or  fraudulent  allegations  be  contained 
herein,  or  in  the  foregoing  answers,"  tlie  policy  shall  be  void.  Taken 
together,  these  clauses  clearly  relate  to  some  fraudulent  or  intentional 
suppression  or  omission  of  any  known  fact.  A  simple  omission  result- 
ing from  a  lapse  of  memory  would  not  come  within  the  category. 
There  must  have  been  something  indicating  an  intention  to  deceive  the 
company,  and  to  induce  it  to  enter  into  the  contract,  in  order  to  void 
the  policy.  Bearing  in  mind  this  principle,  we  find  that  the  original 
api^ication,  of  January  7th,  stated  as  follows:  "The  last  physician  1 
consulted,  or  who  prescribed  for  me,  was  Dr.  Geo.  B.  SkiCf,  of  N. 
Y.  City,  in  the  year  1880,  for  the  sickness  here  stated, — simple  diai^ 
rhea ;  three  days'  duration."  This  was  amended  on  March  3d,  before 
the  issuance  of  the  present  policy,  as  follows:  "The  last  physician  who 
prescribed  for  me  was  Dr.  George  B.  Skiff."     This  takes  the  place  of 
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the  corresponding  statement  in  the  original  application,  and  must  be 
construed  as  simply  stating  that  the  last  physician  consulted  was  Dr. 
Skifif,  without  giving  any  date  of  the  consultation,  or  its  cause  or  rea- 
son, or  the  sickness  for  which  he  was  consulted;  and,  construing  this 
clause  strictly  against  the  company,  there  is  no  misrepresentation 
whatever.  There  is  no  evidence  of  the  untruthfulness  of  this  state- 
ment, as  there  is  no  evidence  of  any  subsequent  consultation  with 
any  other  physician  previous  to  the  delivery  of  the  policy.  The  proofs 
of  loss  and  the  evidence  show  that  Dr.  Forman  attended  the  deceased 
in  1893,  and  in  February,  1896;  but  it  does  not  appear  afHrmativdy 
that  these  consultations  were  subsequent  to  the  unknown  and  undes- 
ignated date  of  Dr.  Skiff's  attendance,  referred  to  in  the  amendment 
to  the  original  application  for  insurance.  Non  constat  but  they 
were  prior  to  the  last  consultation  with  Dr.  Skiff,  the  date  of  which 
does  not  appear.  It  is  unnecessary  to  consider  any  question  arising 
upon  the  attendance  of  Dr.  Forman  upon  July  3d,  as  this  was  after  the 
date  when,  according  to  our  opinion,  the  policy  had  its  inception.  It 
is  not  altogether  clear  what  was  the  real  cause  of  the  death  of  the 
insured.  The  proofs  of  death  state  the  cause  of  death  as  heart  failure; 
that  the  health  of  the  deceased  first  began  to  be  affected  July  3d;  that 
the  first  symptom  was  simple  colic,  and  the  duration  of  the  last  illness 
was  five  days.  But  there  was  testimony  that  the  insured,  after  the 
first  attack,  had  fully  recovered,  and  was  attending  to  his  ordinary  busi- 
ness; and  the  learned  court  has  found,  as  matter  of  fact,  as  follows: 

"I  further  find  tbat  said  Insured  was  a  man  of  good  health  and  bodily  condi- 
tion, and  had  not  been  sick  for  years,  except  from  aUments  of  the  most  trifling 
nature,  until  in  the  afternoon  of  July  3,  1896,  when  he  was  suddenly  seized  with 
severe  pains,  and  suffered  from  an  acute  attack  of  colic,  from  which  he  recov- 
ered; and  the  following  day  was  July  4th,  a  holiday,  and  July  5th  was  Bun- 
day;  and  he  was  at  his  o£Bce  all  of  the  following  day,  July  C,  1896,  attending 
to  bis  business,  and  apparently  In  his  usual  good  health;  and  that  on  the  night 
of  July  6,  1886,  he  was  suddenly- taken  111,  and  continued  ill  during  the  night, 
and  died  on  the  7th  day  of  July,  1890." 

This  finding  was  fully  justified  by  the  oral  and  written  evidence. 

In  addition  to  these  considerations,  it  will  be  remembered  that  there 
was  but  one  application,  upon  which  both  policies  were  issued.  This 
was  dated  January  7th.  The  first  policy,  numbered  598,  was  dated 
January  11th.  The  amendment  of  the  application  was  dated  March 
3d.  The  present  policy  was  dated  May  2d.  and  delivered  July  1st, 
and  this  was  after  the  amendment  of  the  original  application.  Leach, 
one  of  the  agents  of  the  company,  testified  that  Kau  held  policy  598 
for  over  six  weeks  before  he  delivered  it  to  Tooker,  and  tiiis  brings  the 
delivery  to  at  least  March  17th, — a  time  at  least  11  days  subsequent  to 
February  6th,  the  time  when,  in  the  attending  physician's  certificate, 
Dr.  Forman  certified  that  he  attended  the  insured  for  herpes;  and  these 
facts  were  known  to  the  company  at  the  time  when  it  paid  the  amount 
of  the  first  policy.  And,  as  it  paid  that  policy  without  objection,  it 
would  seen  as  if  it  had  waived  any  invalidity  or  insufficiency  of  the 
proofs  as  to  the  present  policy,  since  it  expressly,  and  in  writing,  on 
December  4th,  waived  any  further  proofs  of  deati. 

The  judgment  must  be  affirmed,  with  costs.  All  concur,  except 
n.\RTLETT,  J.,  who  concurs  in  the  result. 
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(22  Ulsc  Rep.  217.) 

In  re  TB  CULVER'S  BSTATB. 

(Surrogate's  Oburt,  Ohautanqna  County.    December,  1897.) 

1.   ASHIRISTRATOBS — LlABIIJTY   FOR  FdNDS— PaYMKNT  TO   SuRBOOATB. 

Wben,  on  Judicial  settlement  with  administrators,  a  certain  sum  was  found 

due,  and  the  administrators  gave  their  check  therefor  to  the  surrogate,  wtio 

gave  a  receipt  therefor,  but  no  final  decree  was  made,  nor  the  money  ever 

distributed  to  the  heirs,  the  administrators  are  liable  to  the  beirs  for  said  sum. 

8,  Bame — Payment  into  Court— What  Uonstitotes. 

Where  administrators  paid  to  the  surrogate,  at  a  Judicial  settlement  of  tlielr 
accounts,  the  sum  found  remaining  in  their  hands,  to  be  distributed  to  the 
heirs,  and  received  therefor  a  receipt  signed  by  the  aunogate,  such  receipt 
does  not  constitute  an  order  of  court  for  the  payment  into  court  of  such 
money,  since,  under  Code  Civ.  Proc.  {  2537,  such  payment  can  only  be  mad<> 
by  deposit  with  the  county  treasurer. 

8.  Sakb — Distribution — Authority  of  Surrogate. 

tinder  Code  Civ.  Proc.  §S  2743,  2748,  providing  that  on  Judicial  settlemeDt 
of  accounts  of  an  administrator,  if  any  part  of  the  estate  remains,  and  Is  readr 
for  distribution,  the  decree  of  the  court  must  direct  dlstribntion,  and  that 
"the  decree  must  direct  the  *  •  •  administrator  to  pay  to  the  county 
treasurer  a  *  *  *  distributive  share  which  is  not  paid  to  the  person  entitl&l 
thereto,  at  the  expiration  of  two  years,"  a  surrogate  has  no  authority  to  order 
payment  into  court  until  the  administrator  has  held  funds  for  two  years,  and 
made  an  ofCer  of  distribution  in  accordance  with  the  directions  of  the  decree. 

Petition  of  Garret  Legters,  one  of  the  next  of  Mn,  praying  that  ad- 
ministrators of  the  estate  of  Betsy  Te  Culver,  deceased,  be  required 
to  render  and  settle  their  accounts,  and  that  he  be  paid  his  distribu- 
tive share.     Decree  charging  administrators  with  certain  moneys. 

Ottaway  &  Munson,  for  petitioner. 
H.  C.  Kingsbury,  for  administrators. 

WOODBUEY,  S.  Henry  Ten  Hagen  and  Garret  Te  Culver  were 
appointed  administrators  of  the  estate  on  the  23d  day  of  January, 
1893.  In  February,  1894,  they  filed  their  petition  praying  for  a  judi- 
cial settlement  of  their  accounts.  A  citation  was  thereupon  issued, 
directed  to  all  the  next  of  kin,  requiring  them  to  appear  before  this 
court  on  the  7th  day  of  May,  1894,  and  attend  such  settlement.  The 
citation  was  duly  served,  and  on  or  before  the  return  day  thereof  thi' 
administrators  prepared  an  account  of  their  proceedings,  in  proper 
form  of  law,  and  filed  the  same  with  the  surrogate.  On  the  day  of 
the  return  of  the  citation  the  account  was  examined  and  agreed  to. 
as  presented,  by  the  court  and  all  the  next  of  kin  who  appeared.  It 
was  found  and  agreed  that  there  remained  in  the  hands  of  the  ad- 
ministrators the  sum  of  1608.43,  to  be  distributed  in  equal  parts 
among  the  seven  next  of  kin  of  the  decedent,  of  which  the  petitioner 
herein  was  one,  and  all  that  remained  to  be  done  to  complete  the  ad- 
ministration of  the  estate  was  for  the  court  to  make  its  decree  set- 
tling the  account,  and  directing  distribution,  and  for  the  administra- 
tors to  make  such  distribution  in  accordance  with  such  decree.  It 
appears,  however,  that  no  such  decree  was  ever  made  or  entered,  and 
the  money  has  never  been  distributed.  On  the  day  of  the  settle- 
ment, viz.  May  7,  1894,  it  appears  that  the  administrators  gave  their 
check  for  the  balance  which  remained  in  their  hands  for  distribution, 
to  the  surrogate,  which  check  is  in  words  and  figures  as  follows,  viz.: 
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"Sherman,  New  York,  May  7,  1894. 
"The  State  Bank  of  Sherman:    Paj  to  the  order  Daniel  Sherman,  surro- 
sate.  Bis  hundred  eight  «Vtoo  dollars. 
"«tM)8.43. 

"[Signed]  Henry  Ten  Hagen, 

"Garret  Te  Culver, 
"Administrators  of  Est.  Betsy  Te  Culver." 

Across  the  back  of  this  check  appears  the  following  indorsement: 
"Pay  to  the  order  of  W.  O.  Benedict,  cashier. 

"[Signed]  Daniel  Sherman,  Surrogate." 

It  is  admitted  that  Mr.  Benedict  was  at  that  time  cashier  of  the 
Chautauqua  Countj  National  Bank  of  Jamestown,  N.  Y.  The  peti- 
tioner does  not  dispute  the  fact  that  the  check  was  paid,  and  it  is 
tc  be  regarded  as  an  established  fact  in  this  proceeding  that  it  was 
paid  upon  presentation.  In  this  manner  these  administrators  paid  to 
Daniel  Sherman,  surrogate,  the  balance  which  remained  for  distribu- 
tion among  the  next  of  kin.  At  the  time  of  receiving  the  check, 
Judge  Sherman  gave  to  the  administrators  his  receipt  for  the  monejB 
so  paid  to  him,  which  is  as  follows: 

"Chautauqua  County  Surrogate  Court 
"In  the  Matter  oif  the  Estate  of  Betsy  Te  Culver,  Deceased. 

"Uocelved  of  Henry  Ten  Hagen  and  Garret  Te  Culver,  administratora  of 
the  estate  of  Betsy  Te  Culver,  deceased,  ^608.43;  being  balance  of  amount 
of  personal  estate  of  the  said  Betsy  Te  Culver,  deceased;  being  amount  of 
total  balance  of  personal  estate  of  said  decedent  to  be  distributed  to  her  next 
of  kin,  which  said  balance  Is  found  and  determined  upon  Judicial  settle- 
ment at  the  accounts  of  said  administrators,  presented  and  filed  by  this  court 
tills  Tth  day  of  May,  18M. 

"Dated  Mayrllle,  N.  Y.,  May  7,  18&4.  Daniel  Sherman,  Surrogate." 

As  matters  were  arranged  and  left  on  the  Tth  day  of  May,  1894, 
so  they  have  ever  since  continued,  and  still  remain.  As  we  have 
already  stated,  no  decree  has  ever  been  entered,  and  no  distribution 
has  ever  been  made.  On  June  last.  Garret  Legters,  one  of  the  next 
of  kin  entitled  to  a  share  of  this  money,  presented  his  petition  to 
this  court,  praying  that  these  administrators  be  required  to  render 
and  settle  their  accounts,  to  the  end  that  he  should  be  paid  his  dis- 
tributive share.  A  citation  was  thereupon  issued  to,  and  served 
upon,  the  administrators;  requiring  them  to  appear  at  a  time  and 
place  specified,  and  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.  The  administrators  appeared  pursuant  thereto,  and 
the  proceeding  was  from  time  to  time  adjourned,  until  the  8th  day 
of  November,  1897,  when  the  foregoing  facts  were  made  to  appear. 
On  that  day  this  court  made  an  order  directing  the  administrators 
to  render  and  file  an  account  of  their  proceedings  forthwith,  and  to 
appear  on  such  day  as  the  proceeding  should  be  adjourned  to,  for  the 
purpose  of  settling  the  same.  The  administrators  adopted  and  re- 
affirmed their  account  filed  in  1894  as  their  account  in  this  proceed- 
ing, and  in  connection  therewith  made  allegation  and  claim  that  by 
virtue  of  an  order  made  in  open  court  by  Daniel  Sherman,  then  sur- 
rogate, on  the  said  Tth  day  of  May,  1894,  they  paid  into  court,  and 
to  the  said  surrogate,  the  balance  found  due  upon  said  account,  be- 
ing the  said  balance  of  f  G08.43.  The  proceeding  was  then  adjourned 
to  November  29,  189T.     Citation  was  issued  to  all  the  next  of  kin,  re- 
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qniring  them  to  appear  on  said  day  to  attend  such  settlement,  and 
by  the  service  of  said  citation,  or  by  appearance,  all  of  the  next  of 
kin  have  been  made  parties  to  this  proceeding.  On  the  daj  last 
named  the  administrators,  petitioner,  and  several  of  the  next  of  kin 
appeared.  No  new  evidence  was  offered,  but  the  admissions  made 
and  the  evidence  offered  and  received  theretofore  are,  under  stipula- 
tion, to  be  considered  as  made,  taken,  and  received  on  that  day,  re- 
sf-r\'ing  to  each  party  all  objections  and  exceptions  to  the  admission 
or  rejection  of  evidence  which  were  made  or  taken  at  the  time  it  was 
offered. 

Having  stated  the  facts  and  history  of  the  case  as  they  have  been 
made  to  appear,  and  the  claims  made  by  the  administrators,  we  are 
brought  to  the  consideration  of  the  legal  aspect  of  this  interesting 
and  unfortunate  case, — interesting  because  it  involves  a  legal  ques- 
tion which  has  not  been  passed  upon  by  our  courts,  so  far  as  we  are 
aware,  and  unfortunate  because  it  is  doubtful  if  this  money  can  be 
recovered,  and  innocent  persons  will  have  to  suffer  the  loss.  Upon 
the  conclusions  reached  by  this  court,  or  some  higher  court  on  ap- 
peal, will  depend  the  question  whether  the  loss  must  be  borne  by  the 
administrators  or  by  the  next  of  kin.  Before  proceeding  to  the  dis- 
cussion of  the  legal  questions  involved,  and  to  enable  us  to  better  un- 
derstand the  questions  presented,  and  reach  just  and  proper  conclu- 
sions, it  may  be  well  to  state  that  there  is  no  evidence  that  this  money 
was  paid  to  the  surrogate  at  the  re(inest  or  by  the  consent  of  any  of 
the  next  of  kin,  except  that  Henry  Ten  Hagen,  one  of  the  adminis- 
trators who  paid  this  money,  is  also  one  of  the  seven  next  of  kin. 
Neither  is  there  any  evidence  showing  what  has  become  of  this  money, 
or  that  the  administrators  have  made  any  effort  to  recover  it. 

It  is  urged  that  this  money  was  paid  in  to  the  surrogate's  coart 
pursuant  to  an  order-  made  in  open  court,  and  that  in  consequence 
thereof  the  administrators  are  relieved  from  responsibility  for  it.  The 
administrators  rely  upon  the  instrument  which  we  have  quoted,  and 
referred  to  as  a  receipt,  signed,  "Daniel  Sherman,  Surrogate,"  as  con- 
stituting such  order,  and  it  is  not  proved  or  claimed  that  there  was 
any  other.  We  cannot  concur  in  the  claim  that  this  instrument  con- 
stituted an  order.  It  does  not  purport  to  be  such.  It  contains  no 
injunction,  command,  or  direction,  but  is  simply  what  it  purports  to 
be,  viz,  a  receipt  for  money,  indicating  the  purpose  for  which  it  is  re- 
ceived. Neither  do  we  think  the  paj-ment  of  this  money  to  the  sur- 
rogate can  be  regarded  as  a  payment  of  the  same  into  court.  The 
statute  (Code  Civ.  Proc.  §  2537)  clearly  points  out  how,  and  in  what 
manner,  money  is  to  be  paid  into  court,  and  by  necessary  inference 
preludes  any  other  method.  To  constitute  a  payment  of  money  into 
court,  under  this  section  of  the  Code,  it  must  be  paid  to  or  deposited 
vdth  the  county  treasurer,  to  the  credit  of  the  fund  or  estate,  unles.s 
the  statute  contains  special  directions  for  another  disposition  thereof: 
and  there  is  no  statute  containing  special  directions  in  this  class  of 
cases.  Prior  to  the  enactment  of  this  section  of  the  Code,  in  its  pres- 
ent form,  in  1882,  payment  of  money  into  a  surrogate's  court  could 
be  made,  if  the  surrogate,  by  order,  so  directed,  by  paying  the  same 
to  the  surrogate;  but  the  scheme  and  purpose  of  the  amendment  to 
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that  section  of  the  Code  in  that  year  was  to  change  this  system  by 
making  the  county  treasurer  the  person  to  receive,  in  the  first  in- 
stance, all  moneys  in  this  class  of  cases  which  were  to  be  paid  into 
surrogate's  court,  and  it  eliminated  from  the  section,  as  it  thereto- 
fore existed,  the  right  of  the  surrogate  to  make  an  order  directing  the 
payment  of  money  unto  himself.  We  know  of  no  right  or  authority 
vested  in  administratois  to  pay  money  into  court,  unless  some  statute  ■ 
specially  permits  or  directs  it,  or  unless  authorized  or  directed  so  to 
do  by  order  of  the  court;  and  we  are  of  the  opinion  that  this  was 
not  a  case  where  the  surrogate,  or  the  surrogate's  court,  had  author- 
ity to  grant  such  an  order.  We  shall  have  occasion  to  refer  to  this 
latter  proposition  hereafter,  in  discussing  the  duties  of  administrators 
to  make  distribution,  and  will  not  further  discuss  the  question  in  this 
connection. 

Stripped  of  all  its  verbiage,  the  sole  question  to  be  determined  in 
this  proceeding  is,  did  the  payment  of  this  money  to  Surrogate  Sher- 
man relieve  the  administrators  from  all  further  liability  and  respon- 
sibility concerning  it?  Or  must  they  make  it  good  to  the  next  of  kin? 
Upon  their  appointment,  these  administrators  became  vested  with 
the  legal  title  to  the  personal  property  of  the  decedent,  as  trustees, 
for  the  benefit — ^First,  of  creditors;  and,  second,  of  the  next  of  kin. 
Redf.  Sur.  PraC.  417;  Blood  v.  Kane,  130  N.  Y.  514,  29  N.  E.  994.  The 
duty  of  administrators  is  to  discover  and  collect  the  effects  of  the  de- 
cedent, pay  the  funeral  expenses  and  debts  in  their  l^al  order,  and 
then  distribute  the  balance,  if  any,  in  accordance  with  the  statute  of 
distribution,  among  those  entitled  thereto.  All  this  is  to  be  done, 
however,  under  the  supervision  and  direction  of  the  surrogate's  court, 
for  upon  this  court  is  conferred  jurisdiction  to  direct  and  control  the 
conduct  and  settle  the  accounts  of  administrators,  and  enforce  the 
payment  of  debts  and  the  distribution  of  estates  of  deceased  persons. 
C!ode  Civ.  Proc,  §  2472.  The  statute  provides  that  upon  the  judicial 
settlement  of  the  account  of  administrators,  if  any  part  of  the  estate 
remains  and  is  ready  for  distribution,  the  decree  of  the  court  must 
direct  distribution  thereof  among  the  persons  entitled  thereto,  ac- 
cording to  their  respective  rights.  Code  Civ.  Proc.  §  2743.  Then, 
again,  section  2748,  Id.,  which  is  to  be  read  and  considered  in  connec- 
tion with  the  section  last  quoted,  provides: 

"The  decree  must  also  direct  the  •  •  •  administrator  to  pay  to  the  coun- 
ty treasurer  a  •  *  «  distributive  share  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the  time  when  the  decree 
Is  made,"  etc. 

Where  the  persons  entitled  to  share  in  the  distribution  are  all  liv- 
ing, and  known,  and  all  of  full  age,  as  in  the  case  under  consideration, 
it  seems  clear  to  us  that  under  these  provisions  of  the  statute  a  sur- 
rogate's court  would  have  no  authority  to  make  an  order  directing 
the  pav-ment  of  such  distributive  share  into  court  until  the  administra- 
tor had  held  the  same  for  two  years,  and  made  an  effort  to  distribute 
in  accordance  with  the  directions  of  the  decree.  Again,  reading  and 
considering  these  provisions  of  the  statute  together,  they  clearly  indi- 
cate that  the  act  of  making  distribution  is  the  primary  duty  of  admin- 
istrators, and  not  of  the  court;  and  nowhere  will  any  wan:ant  or  au- 
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thority  be  found  for  the  conrt  taking  chai^  of  the  fonds  in  the  first 
instance,  for  the  purpose  of  making  distribution,  in  cases  similar  to 
the  one  under  consideration.  The  court,  by  decree,  determines  the 
rights  of  the  parties,  and  directs  the  amount  to  be  paid  to  each,  but 
the  administrators  are  to  make  the  payment  and' distribution  as  so 
directed.  Again,  it  will  be  seen,  by  the  section  last  referred  to,  that, 
if  the  moneys  are  to  be  paid  into  court,  they  are  to  be  paid  to  the 
county  treasurer,  and  not  to  the  surrogate,  and  the  distribution  is 
to  be  made  by  the  county  treasurer  under  the  direction  of  the  court. 
Now,  if  administrators,  charged  as  they  are  in  this  case  with  the  pi- 
mary  duty  of  making  such  distribution,  intrust  the  fnnds  to  another, 
to  make  such  distribution  on  their  behalf,  even  though  such  person 
may  be  the  surrogate,  it  seems  clear  to  us  that  such  person  acts  sim- 
ply as  the  agent  of  the  administrators,  and,  in  case  of  his  failare  to 
make  payment  and  distribution  to  those  entitled  to  the  funds,  they 
are  personally  responsible  for  his  default.  Tkej  cannot  ddegate  this 
power,  even  to  a  surrogate,  and  thereby  relieve  themselves  from  re- 
sponsibility. The  statute  does  not  permit  administrators  to  do  this, 
and  no  provision  of  the  statute  authorizes  a  surrogate,  in  his  oflScial 
capacity,  to  receive  moneys  or  funds  from  administrators  for  distri- 
hntion.  We  have  therefore  reached  the  conclusion  in  this  case  that, 
in  receiving  the  money  for  the  purpose  of  distribution|  the  surrogate 
was  acting,  in  his  individual  capacity,  as  the  agent  of  the  adminis- 
trators, and  was  not  acting  within  the  scope  of  his  duties  or  powers 
as  surrogate;  and  we  accordingly  hold  that  the  administrators  are 
responsible  for  this  money,  and  must  be  charged  therewith  upon  this 
accounting. 

There  is  one  other  question  raised  by  counsel  for  the  administrators 
which  had  escaped  our  attention.  It  is  claimed  that  the  Chautauqua 
County  National  Bank  was  a  trust  depository  designated  by  the  comp- 
troller for  the  deposit  of  trust  funds,  and  that  this  money  was  depos- 
ited therein  by  the  surrogate,  and  consequently  had  the  effect  of  a 
payment  into  court.  It  is  sufficient  answer  to  tiiis  propomtion  to  say 
that  the  evidence  does  not  show  that  this  money  was  so  deposited. 
The  only  evidence  bearing  upon  that  proposition  is  the  indorsement 
across  the  back  of  the  check,  making  the  same  payable  to  W.  O.  Bene- 
dict, cashi^,  and  also  the  fact  that  the  check  was  paid.  The  fact  that 
this  indorsement  appears  upon  the  check  would  indicate  that  Mr.  Bene- 
dict, as  cashier,  had  something  to  do  therewith,  but  it  does  not  neces- 
sarily follow  from  that  fact  alone  that  the  moneys  were  deposited  with 
the  Chautauqua  County  National  Bank;  but  even  if  they  had  been 
placed  there,  as  suggested,  to  the  credit  of  Sherman  as  surrogate,  we 
do  not  think  it  would  relieve  the  administrators  from  liability.  The 
next  of  kin  have  a  right  to  look  to  the  administrators  for  their  money, 
and  are  not  called  upon  to  trace  it  through  irregular  and  improper 
channels. 

A  decree,  on  judicial  settlement,  will  enter  in  this  case,  charging 
the  administrators  with  this  money.  We  are  satisfied  that  the  admin- 
istrators have  acted  in  good  faith  throughout,  and  costs  will  be  allowed 
out  of  the  estate  to  them,  as  well  as  to  the  petitioner.  Decreed  ac- 
cordingly. 
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In  ro  TRASK'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    May,  189T.)' 

1.  Executors— Accounting  by  Persokai.  Rbpkesbntatives— Paktibs. 

Under  Code  Civ.  Proc.  {  2606,  as  amended  by  Laws  1884,  c.  300,  pei-mlttlng 
the  surrogate's  court,  on  petition  of  any  person  Interested  in  tbe  estate,  to 
compel  an  executor  of  a  deceased  executor  to  account,  the  same  as  If  his 
decedent's  letters  had  be«n  revoked,  a  petition,  by  the  sole  beneficiary  under 
a  will  naming  two  executors,  to  compel  the  executor  of  one  of  the  two  ex- 
ecutors to  account,  need  not  make  tbe  surviving  executor  a  party. 

2.  Same— Legacies — To  Whom  Payable.- 

Code  Civ.  Proc.  §  2722,  providing  for  the  payment  of  legacies  by  an  exec- 
utor, is  not  applicable  to  a  petition  to  compel  an  executor  of  a  deceased  ex- 
ecutor to  <)ay  moneys  in  Ills  hands,  belonging  to  the  original  testator's  estate, 
to  a  sole  legatee,  where  there  Is  a  surviving  executor. 
J. Same. 

Under  Code  Civ.  Proc.  §  2606,  as  amended  by  Laws  1884,  c.  309,  and  by 
Laws  1891,  c.  175,  giving  the  surrogate's  court  Jurisdiction  to  compel  an  ex- 
•cutor  of  a  deceased  executor,  at  any  time,  to  deliver  trust  property  under  his 
control,  the  delivery  Is  not  to  be  made  directly  to  the  legatee,  but  to  a  person 
authorized  to  complete,  and  for  the  purpose  of  completing,  tbe  administration; 
and  a  sole  beneficiary  under  a  wlU  with  two  executors  cannot  compel  the 
executor  of  a  deceased  executor,  in  a  petition  against  him  alone,  to  turn  over 
to  petitioner  all  the  property  in  his  bands,  belonging  to  the  original  testator's 
estate. 

Petition  by  the  widow  of  Charles  Henry  Trask,  deceased,  to  com- 
pel an  accounting  by  the  Brooklyn  Trust  Company,  as  executor  of 
one  of  the  executors  of  her  husband's  estate,  and  payment  to  her  of 
money  in  its  possession  belonging  to  such  estate.  Gross  petition  by 
respondent,  that  it  be  permitted  to  give  a  voluntary  accounting  of 
property  in  its  possession,  belonging  to  such  estate,  and  that  the 
surviTing  executor  and  parties  interested  in  Trask's  estate  be  cited 
to  appear  thereto.    Cross  petition  granted.    Petition  d^ed. 

Isaac  P.  Hubbard,  for  Elizabeth  A.  Trask. 
Bergen  &  Dykman,  for  Brooklyn  Trust  Co. 

ARNOLD,  S.  The  widow  of  the  decedent,  who  is  also  the  sole 
beneficiary  under  his  will,  has  filed  a  petition  by  which  it  appears 
that  the  two  executors  named  in  such  will  duly  qualified;  that  the 
whole  estate  consists  of  money;  that  Knapp,  one  of  said  executors, 
who  has  recently  died,  retained  in  his  hands  the  larger  part  of  this 
money,  and  paid  her  interest  thereon  regularly  up  to  a  short  time 
before  his  decease,  and  that  the  remainder  of  such  moneys  was  re- 
tained by  Chase,  the  other  executor,  who  still  survives,  and  who  has 
paid  her  interest  thereon;  that  Knapp  left  a  will,  which  has  been 
duly  admitted  to  probate,  and  the  Brooklyn  Trust  Company,  which 
is  named  as  executor  therein,  has  duly  qualified  and  is  acting  as 
such,  and  received  into  its  hands  the  money  which  its  testator  held 
as  executor  of  Trask;  that  she  has  applied  to  the  company  for  pay- 
ment of  the  whole  or  a  portion  thereof  to  her  as  sole  legatee,  but 
that  it  has  refused  to  comply  with  such  request.  And  she  asks 
that  a  decree  be  made  requiring  the  said  company,  as  executor  afore- 
said, to  render  and  judicially  settle  an  account  of  its  proceedings 
"as  executor  of  the  said  Knapp  as  executor  of  the  said  Trask,"  and 
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to  paj  said  moneys  to  her,  and  that  it  be  cited  to  show  cause  why 
it  should  not  malce  such  payment.  Upon  this  petition,  citation  is- 
sued to  the  trust  company;  and  upon  its  return  the  respondent  ap- 
peared, and  filed  an  account  as  required,  disputing  none  of  the  al- 
legations of  the  petition,  but  opposing  the  application  in  so  far  as 
it  asked  for  any  payment  to  the  petitioner, — claiming  that  Chase, 
the  surviving  executor,  was  the  only  person  entitled  to  receive  the 
moneys  in  its  hands,  and  that  he  was  a  necessary  party  to  the  pro- 
ceeding,— ^and  at  the  same  time  filed  a  cross  petition,  that  it  be  per- 
mitted voluntarily  to  account  for  all  of  the  trust  properties  per- 
taining to  the  estate  of  Trask  which  has  come  into  its  possession,  and 
that  such  surviving  executor,  and  all  other  persons  interested  in 
Trask's  estate,  be  cited  thereto. 

Prior  to  the  amendment  of  section  2606  of  the  Code  of  Civil  Pro- 
cedure by  chapter  399  of  the  Laws  of  1884,  the  surrogate  had  no 
jurisdiction  to  cite  A.,  as  executor  or  administrator  of  B.,  to  ac- 
count for  B.'s  dealings,  as  executor  or  administrator  of  C,  with  C.'s 
estate,  except  for  such  assets  of  C.  as  had  come  into  A.'s  possession. 
In  re  Fithian,  5  Dem.  Sur.  305;  Herbert  v.  Stevenson,  3  Dem.  Sur. 
238,  and  cases  therein  cited.  It  was,  however,  the  practice  to  al- 
low the  successor  of  B.,  as  such  executor  or  administrator,  to  come 
in  as  a  creditor  of  B.  upon  any  accounting,  as  such,  of  the  legal 
representatives  of  the  latter.  In  re  Ranney.  66  How.  Prac.  291;  Maze, 
V.  Brown,  2  Dem.  Sur.  217.  Tliere  was  a  provision  in  section  2606. 
as  first  enacted,  giving  the  surrogate's  court  the  same  power  to  com- 
pel the  executor  or  administrator  of  a  deceased  executor  or  adminisi- 
trator,  upon  tlie  petition  of  his  successor,  or  of  a  survivmg  executor, 
or  any  person  interested  in  the  estate,  to  account  for  and  deliver 
over  any  of  the  trust  property  coming  to  his  possession  or  under  his 
control,  which  it  would  have  as  against  the  decedent,  if  his  letters  had 
been  revoked,  which  provision  Mr.  Throop,  in  his  note  to  said  section, 
characterizes  as  "prepared  to  supply  a  casus  omissus  in  the  former 
statutes."  By  the  amendment  of  1884  the  surrogate's  court  was  given 
further  jurisdiction,  upon  the  like  petition,  to  compel  the  executor 
or  administrator  of  a  deceased  executor  or  administrator  to  account, 
which  it  would  have  against  the  decedent  if  his  letters  had  been  re- 
voked by  a  surrogate's  decree.  In  re  Fithian,  44  Hun,  457.  Aiter 
this  amendment  it  was  held  that  successive  proceedings  might  be 
brought,  by  different  parties  interested,  to  compel  the  accounting 
thereby  provided  for;  that  these  proceedings  could  not  be  consolidated, 
and  that  there  was  no  method  by  which  all  parties  interested  could  be 
brought  into  one  proceeding;  and  that  there  was  no  way  in  which 
the  parties  so  cited  could  voluntarily  account,  bringing  in  all  par- 
ties. Subsequently  section  2606  was  again  amended  by  chapter  175 
of  the  Laws  of  1891,  by  which  amendment  an  executor  or  administra- 
tor of  a  deceased  executor  or  administrator  is  permitted  voluntarily 
to  account  for  any  of  the  trust  property  of  the  original  decedent  which 
has  come  into  the  possession  of  the  accountant  from  his  testator  or  in- 
testate, and  to  cite  in  such  proceeding  the  successor,  or  surviving  exec- 
utor or  administrator,  or  other  necessary  party,  to  attend  such  settle- 
ment.    There  is  still  no  provision  of  law  by  which  an  executor  or 
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administrator  of  a  deceased  executor  or  administrator  can  account 
generally  for  the  acts  of  his  decedent  in  his  said  representatlTe  ca- 
pacity. Crawford  v.  Crawford,  5  Dem.  Sur.  37;  In  re  Kane,  Sur. 
Dec.  1894,  p.  646.  It  would  thus  seem  that  in  the  proceeding  first 
authorized  by  the  amendment  of  1884  the  only  parties  thereto  are  the 
petitioner,  and  the  representatiye  of  the  deceased  executor  or  admin- 
istrator. Popham  V.  Spencer,  4  Redf.  Sur.  401.  And  in  the  pro- 
ceeding authorized  by  the  amendment  of  1891  the  representative  at  a 
deceased  executor  or  administrator  can  account  only  for  such  prop- 
erty as  has  come  into  his  hands,  as  such  representative,  belonging 
to  the  estate  of  the  original  decedent;  and  any  surviving  executor 
or  administrator,  and  any  successor  to  any  deceased  executor  or  ad- 
Doinistrator,  is  a  necessary  party  to  such  accounting.  The  account 
filed  herdn  by  the  Brooklyn  Trust  Company  purports  to  be  an  account 
of  all  its  testator's  acts  as  Trask's  executor,  which  was  a  proper  re- 
sponse to  so  much  of  the  petition  of  Mrs.  Trask  as  asked  for  an  ac- 
counting. I  do  not  see  that  it  was  necessary  to  make  the  surviving 
executor  of  Trask  a  party  to  that  {M-oceeding.  The  petitioner  therein 
may  file  objections  to  such  account,  if  she  sees  fit,  and  any  issues  thus 
formed  can  be  tried  and  disposed  of  as  between  the  parties  thereto; 
but  the  trust  company  cannot  therein  obtain  a  decree  which  will  be 
binding  upon  the  surviving  executor  of  Trask,  as  he  is  not  one  of 
such  parties,  nor  can  any  distribution  of  the  estate  be  made  therein. 
In  a  voluntary  proceeding  to  account,  under  section  2606,  the  trust 
company  can  obtain  a  decree  only  in  respect  to  the  prc^erty  of  Trask 
which  came  into  its  hands  as  executor  of  Knapp;  but  in  sudi  proceed- 
ing it  can  make  the  surviving  executor  a  party,  and  can  be  relieved 
frtMn  all  responsibility,  in  a  proper  case,  for  such  property,  by  decree 
therein  made.  Where  one  of  two  or  more  executors  or  administrators 
dies,  the  others  may  proceed  and  complete  the  administration  of  the 
estate  pursuant  to  the  letters.  Section  2692,  Code.  Such  survivors 
are  within  the  meaning  of  the  word  "successors,"  as  used  in  the  Code, 
and  the  survivors  perform  all  the  duties  of  the  trust.  Hood  v.  Hay- 
ward,  124  N.  Y.  1,  26  N.  E.  331.  By  virtue  of  their  letters  they  are 
entitled  to  the  possession  of  the  estate  of  their  testator  or  intestate 
for  the  purpose  of  such  administration.  Mrs.  Trask  cannot  maintain 
a  proceeding  against  the  present  respondent  for  the  payment  of  her 
distributive  share  under  section  2722  of  the  Code,  as  the  provisions 
of  that  section  are  evidently  applicable  only  to  proceedings  against 
the  executor  or  administrator  of  the  estate  from  which  the  sliare  arises. 
.\uthority  for  any  payment  to  her  on  account  of  such  share  by  this 
respondent  must,  if  at  all,  be  found  in  section  2606.  I  do  not  think 
that  the  provision  of  that  section  which  gives  this  court  jurisdiction 
to  compel  the  executor  or  administrator  of  a  deceased  executor  or  ad- 
ministrator at  any  time  to  deliver  over  anv  trust  property  which  has 
come  to  his  possession,  or  is  under  hid  control,  means  that,  in  such  a 
proceeding,  payment  of  debts  <x  legacies  or  distributive  shares,  and 
the  use  of  the  trust  money  or  other  property  in  the  hands  of  such  rep- 
reeentatives  for  the  purpose,  can  be  ordered  to  be  made  directly  to 
persons  making  personal  claim  thereto.  If  this  were  not  so,  cases 
might  frequently  arise  in  which  such  claim  might  be  made  and  sus- 
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tained  where  the  same  application  against  an  original  execntor  or  ad- 
ministrator would  have  to  be  denied,  as  being  made  before  the  termina- 
tion of  the  peiiod  which  the  law  requires  shall  elapse  before  it  coald 
be  entertained.  It  appears  to  me  tiiat  the  meaning  of  the  provision 
in  question  is  that  any  delivery  of  the  trust  property  must  be  made  (as 
under  section  2603,  Code)  to  a  person  authorized  to  complete,  and  for 
the  purpose  of  completing,  the  administration.  In  re  O'Brien,  45  Hun, 
291;  In  re  Soutter,  105  N.  Y.  519,  12  N.  E.  34;  In  re  Kthian,  5  Dem. 
Sor.  308;  Spencer  v.  Popham,  5  Bedf,  Sur.  425;  Redf.  Prac.  Sur. 
Cts.  (5th  Ed.)  p.  748.  The  use  of  the  words  "at  any  time"  seems  to 
indicate  an  intention  to  provide  for  the  immediate  delivery,  in  proper 
cases,  of  trust  property  in  the  hands  of  the  representatives  of  the  de- 
ceased executor  or  administrator  to  the  representatives  of  the  estate 
to  which  such  property  pertains,  either  before  or  after  the  termination 
of  an  accounting,  or  without  an  accounting,  although  such  accounting 
may  be  required  at  once  upon  their  appointment.  In  re  Clark,  119 
N.  Y.  427,  23  N.  E.  1052 ;  Id.,  119  N.  Y.  629,  23  N.  E.  1145.  And"  this 
view  is  confirmed  by  the  closing  words  of  the  provision,  that,  if  the 
property  "is  delivered  over  after  a  decree,  the  court  must  allow  each 
credit  upon  the  decree  as  justice  requires." 

My  conclusion,  therefore,  is  that  the  trust  company  is  entitled  to 
maintain  its  proceeding,  and  to  the  issuance  of  the  citation  it  prays 
for,  and  that  Mrs.  Trask  is  entitled  to  continue  her  proceeding  as 
against  the  trust  company,  and  to  file  objections  to  the  account,  if  so 
advised,  but  that  no  distribution  can  be  ordered  in  such  proceeding, 
and  her  application  for  the  payment  to  her  of  her  distributive  share, 
or  any  portion  thereof,  must  be  denied.  Orders  may  be  presented 
in  accordance  herewith,  upon  the  usual  notice  of  settlement. 


(22  Misc.  Rep.  235.) 

In  re  ONEIDA  ST. 

(Onondaga  County  C!ourt    December,  1807.) 

1.  Condemnation  Proceed  tNOB—NoTiCB  to  Mortoaoees. 

Under  Syracuse  City  Charter,  §  167,  providing  that,  when  any  street  is  laid 
out,  "the  common  council  shall  then,  by  resolution,  declare  Its  intention  to 
take,  and  describe  the  property  proposed  to  be  taken,  and  shall  designate  the 
time,  place  and  court  of  record,  ■when,  where  and  In  which  application  will 
be  made  for  the  appointment  of  three  commissioners  to  ascertain  and  report 
the  Just  compensation  to  be  paid  to  tiie  person  or  persons  owning  or  having 
Interest  In  the  property  proposed  to  be  taken.  Such  resolution  shall  be  pub- 
lished In  the  official  paper  or  papers  of  the  city,  and  a  copy  thereof  shall  be 
served  upon  each  owner  of  any  property  shown  to  be  benefited"  (Laws  1888, 
c.  449),— when  taken  in  connection  with  Const.  TJ.  S.  Amend.  5,  and  Const  N. 
Y.  art  1,  §  6,  providing  a  person  cannot  be  deprived  of  property  without  due 
process  of  law,  nor  shall  private  property  be  taken  for  public  use  without  Just 
compensation,— It  Is  requisite,  in  the  condemnation  of  property  on  which  a 
mortgage  exists  of  record,  tbkt  notice  of  such  proceedings  shall  be  given  to 
the  mortgagee. 

2.  Same. 

In  condemnation  proceedings,  it  is  not  enough  that  the  statute  gives  any  per- 
son deeming  himself  aggrieved  the  right  to  appeal.  He  must  first  be  brought 
regularly  into  the  proceedings  by  a  sufficient  notice. 
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Application  for  the  appointment  of  commisBloneni  to  award  dam- 
ages to  the  owners  and  persons  interested  in  property  proposed  to 
be  taken  for  the  opening  of  Oneida  street,  in  the  city  of  Syracuse. 
Objections  were  filed  by  the  Syracuse,  Binghamton  &  New  York 
Railroad  Company.    Objections  sustained,  and  application  denied. 

James  E.  Newell  (Levi  S.  Chapman,  of  counsel),  for  petitioner. 
Will  S.  Jenney,  for  Syracuse,  B.  &  N.  Y.  R.  Co. 

BOSS,  J.  The  Syracuse,  Binghamton  &  New  York  Railroad 
Company,  described  in  the  proceedings  as  the  owner  of  property 
shown  to  be  benefited  by  the  proposed  improvement,  appeared  and 
urged  several  objections  to  the  appointment  of  commissioners.  This 
coi^wration  filed  an  aflBdavit  of  P.  B.  Cole,  verified  October  20,  1897, 
which  shows  that  there  are  outstanding  mortgages  upon  the  prop- 
erty proposed  to  be  taken,  or  some  part  thereof,  which  mortgages 
appeared  of  record  at  the  time  these  proceedings  were  commenced, 
which  facts  are  not  denied  by  the  petitioner's  attorneys,  and  it  is 
conceded  that  no  notice  has  been  served  personally  upon  those  mort- 
gagees, or  in  any  other  manner  than  by  publication  in  the  oiScial 
papers.  It  is  strenuously  urged  by  the  learned  attorney  for  the  rail- 
road company  that  it  is  necessary  to  give  notice  to  such  mortgagees 
in  some  other  manner,  and  by  reason  of  such  failure  that  these 
proceedings  are  rendered  invalid,  and  that  any  person  or  corpora- 
tion who  has  property  and  is  liable  to  assessment  for  the  expense 
of  this  street  opening  has  a  right  to  insist  that  the  title  obtained 
to  the  street  shall  be  good  as  against  all  persons  claiming  any  in- 
terest in  the  property.  Section  166  of  the  revised  charter  of  the 
city  of  Syracuse  provides,  in  substance,  that  when  any  street  is 
laid  out  the  common  council  shall  require  a  survey  of  the  same  to 
be  made,  and  a  map  made  of  the  same,  and  of  all  the  property 
which,  in  its  judgment,  will  be  benefited  by  the  proposed  improve- 
in«it,  which  map  is  to  be  filed  as  therein  provided.  Section  167 
requires  that  "the  common  council  shall  then,  by  resolution,  de- 
clare its  intention  to  take  and  describe  the  property  proposed  to  be 
taken,  •  •  •  and  shall  designate  a  time,  place  and  court  of 
record,  when,  where,  and  in  which  application  will  be  made  for  the 
appointment  of  three  commissioners  to  ascertain  and  report  the  just 
compensation  to  be  paid  to  the  person  or  persons  owning  or  hav- 
ing interest  in  the  property  proposed  to  be  taken.  Such  resolution 
shall  be  published  in  the  ofBcial  paper,  or  papers,  of  the  city,  and  a 
copy  thereof  shall  be  served  upon  each  owner  of  any  property  shown 
to  be  benefited."  Laws  1888,  c.  449.  Section  168  specifies  the  duties 
of  the  commissioners  when  appointed,  which,  in  brief,  are  that  they 
shall  ascertain  and  award  to  the  respective  owners  of  the  property 
to  be  taken,  and  to  all  persons  or  corporations  interested  therein, 
such  damages  therefor,  deducting  the  benefits  to  their  adjoining 
lands,  as  in  the  opinion  of  the  commissioners  shall  be  just  compen- 
sation to  them,  respectively.  The  provisions  of  the  charter  with 
reference  to  notice,  and  with  reference  to  the  rights  of  the  own- 
ers, or  persons  interested,  in  the  property  proposed  to  be  taken, 
are  somewhat  vague  and  uncertain.    No  provision  is  made  for  serv- 


Digitized  by 


Google 


880  ^  NBW  YORK  SUPPLEMENT  (COUnty  Ct. 

sod  81  N«w  York  State  Reporter. 

ice  npon  a  person  whose  property  is  to  be  taken  other  than  serr- 
ice  by  publication,  as  before  mentioned.  "A  person  cannot  be  de- 
priyed  of  property  without  due  process  of  law,  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation.*' 
Const.  U.  S.  amend.  5.  "Nor  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  shall  private  property  be  taken 
for  public  uise  without  just  compensation."  Const.  N.  Y.  art.  1,  § 
6;  Stuart  v.  Palmer,  74  N.  Y.  183.  "But  the  legislature  may  pre- 
scribe the  kind  of  notice  and  the  mode  in  which  it  shall  be  given." 
Stuart  V.  Palmer,  74  N.  Y.  183,  188. 

It  can  be  assumed  that  property  cannot  be  taken  for  public  pur- 
poses without  giving  the  owner  notice  and  an  opportunity  to  be 
heard.  It  may  also  be  assumed  that  such  notice  need  not  neces- 
sarily be  personal.  The  legislature  may  provide,  within  certain  con- 
stitutional limits,  the  kind  of  notice  required.  Constructive  notice 
may  be  given  by  publication.  Owners  of  Ground  v.  Mayor,  etc.,  of 
Albanv.  15  Wend.  374;  In  re  Empire  City  Bank,  18  N.  Y.  199,  215: 
In  re  Union  El.  R.  Co.,  of  Brooklyn,  112  N.  Y.  62,  19  N.  E.  664; 
Lamb  v.  Connolly,  122  N.  Y.  531,  25  N.  E.  1042;  In  re  Common 
Council  of  aty  of  Amsterdam,  126  N.  Y.  158,  27  N.  E.  272;  Polly 
V.  Railroad  Co.,  9  Barb.  450. 

In  re  Common  Council  of  City  of  Amsterdam  is  perhaps  as  near- 
ly similar  to  the  case  under  consideration  as  any  case  reported  in 
this  state.  A  notice  in  that  case  described  the  contemplated  im- 
provement in  general  terms,  and  notified  the  owners  of  the  land  to 
be  taken  that  they  might  file  with  the  city  clerk  claims  for  dam- 
ages, and,  if  such  claims  are  made,  application  to  the  supreme 
court  would  be  made  at  a  time  and  place  specified  for  the  appoint- 
ment of  commissioners.  On  that  application  those  who  have  filed 
claims  may  appear  and  have  a  right  to  be  heard.  After  the  ap- 
pointment of  commissioners  a  second  notice  is  required  to  be  given. 
They  are  directed  to  publish  a  notice  of  the  time,  place,  when  and 
where  they  will  meet  to  make  "such  ascertainment  and  assessment." 
After  meeting  and  making  the  award  for  damages  they  are  required 
to  file  a  report  of  their  work  with  the  city  clerk,  and  a  third  no- 
tice is  to  be  given,  that  the  report  of  the  commission's  has  be«a 
so  filed,  and  it  may  be  examined  by  "all  the  persons  interested"; 
that  it  will  be  presented  at  a  specified  time  to  the  supreme  court  for 
confirmation;  and  that  "all  persons"  desiring  to  object  may  file 
their  objections  with  the  city  clerk.  Personal  notice  is  also  re- 
quired to  be  given  to  those  who  appeared  in  the  proceedings,  and  on 
the  day  appointed  the  court  may  confirm  or  annul  the  report. 

In  the  case  under  consideration  the  onlv  notice  prescribed,  so 
far  as  it  relates  to  the  owners  of  property  proposed  to  be  taken,  is 
the  passage  of  a  resolution  by  the  common  council  designating  "a 
time,  place  and  court  of  record,  when  and  where  and  in  which  ap- 
plication will  be  made  for  the  appointment  of  three  commissioners 
to  ascertain  and  report  the  just  compensation  to  be  paid  to  the  per- 
son or  persons  owning,  or  having  interest  in  the  property  proposed 
to  be  taken.  Such  resolution  shall  be  published  in  the  olficinl  paper 
or  papers  of  the  city.     *     •      •"     Then  follows  a  provision  for 
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service  upon  owners  of  property  shown  to  be  benefited.  The  differ- 
ence betwem  the  prorisions  in  the  Syracuse  charter  and  the  Am- 
sterdam charter  are: 

(a)  There  is  in  the  latter  case  a  distinct  notice  to  the  owners  and 
all  persons  interested  that  they  may  appear  and  file  claims  for  dam- 
ages, and,  if  any  claims  are  filed,  that  they  have  a  right  to  be  heard 
upon  the  application  for  the  appointment  of  commissioners.  In  the 
(Syracuse  Case  no  notice  in  terms  is  given  to  any  one  except  such 
notice  as  may  be  derived  from  reading  a  public  resolution  of  the 
common  council  declaratory  of  its  intention  to  talie  certain  prop- 
erty, and  to  apply  at  a  certain  time  and  place  for  the  appointment 
of  commissioners.  No  indication  that  any  one  interested  in  the 
proceedings  has  the  right  to  intervene  at  any  time  to  protect  his 
rights.  No  suggestion  that  such  a  person  has  the  right  to  be  heard 
upon  any  of  the  proposed  proceedings. 

(b)  The  Amsterdam  statute  provides  for  a  second  notice  of  the 
time  and  place  where  the  commissioners  will  meet  for  the  purpose 
of  ascertainment  and  assessment.  No  such  provision  in  the  Syra- 
cuse statute. 

(c)  The  Amsterdam  statute  requires  a  third  notice  to  be  given 
after  the  commissioners  have  made  their  report  that  it  may  be  ex- 
amined by  "all  persons  interested,"  that  it  will  be  presented  for 
confirmation,  and  that  "all  persons"  desiring  to  object  may  file  their 
objections  with  the  city  clerk.  Also  requires  personal  notice  to  be 
given  to  those  who  have  appeared  in  the  proceedings.  On  the  day 
appointed  the  court  has  "to  hear  the  parties  in  regard  to  said  report, 
and  may  confi!rm  or  annul  it"  This  notice  runs  to  all  persons  in- 
terested, and  any  person  can  ascertain  by  an  inspection  of  the  re- 
port of  the  commissioners  on  file  whether  he  is  interested,  and,  if 
he  is,  he  has  a  right  to  file  objections  and  assert  his  rights.  No 
such  provision  is  contained  in  the  Syracuse  statute. 

While  the  legislature  can  prescribe  the  kind  of  notice,  there  must 
be  some  notice,  and  there  must  also  be  an  opportunity  for  a  hear- 
ing. It  is  not  enough  that  those  interested  may  by  chance  have  no- 
tice, or  that  the  proceedings,  in  fact,  have  been  fair.  Stuart  v. 
Palmer,  74  N.  Y.  188.  It  is  not  enough  that  the  statute  gives  any 
'  person  deeming  himself  aggrieved  the  right  to  appeal.  Section  169. 
He  must  first  1^  brought  regularly  into  the  proceedings,  to  bind  him. 
If  he  has  not  received  a  sufficient  notice,  he  has  not  been  given  an 
opportunity  to  be  heard.  He  need  not  act  He  need  not  force  him- 
self into  a  proceeding  to  which  he  has  neither  been  invited  or  given 
any  definite  rights  if  he  appears.  To  summarize,  no  notice,  in  terms, 
of  any  contemplated  proceedings,  are  given  to  an  owner  of  property 
to  be  taken.  No  notice  that  he  can  appear  at  any  time  or  place  and 
be  heard.  No  notice  of  the  proceedings  before  the  commissioners, 
or  of  an  opportunity  to  be  heard  before  them.  No  notice  of  the 
report  of  the  commissioners,  and  no  clear  definition  of  the  right  of 
a  claimant  thereunder.  A  mortgagee  of  lands  proposed  to  be  taken 
is  entitled  to  notice,  whether  he  is  strictly  considered  as  an  owner 
or  not.  The  statute  clearly  contemplates  compensation  to  persons 
other  than  the  owners  of  the  fee,  and,  if  persons  having  an  interest 
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in  the  property  are  to  recdve  compensation,  how  can  their  righta 
be  protected  if  they  do  not  receive  notice  of  the  proceedings  affect- 
ing their  rights,  and  if  they  have  no  opportunity  to  assert  and  en- 
force Boch  rights?  Piatt  t.  Bright,  29  N.  J.  Eq.  128,  holds  that  the 
persona  interested  include  a  mortgagee  of  the  lands  condemned. 

The  greatest  injustice  might  be  perpetrated  upon  a  mortgagee. 
Suppose  that  the  mortgagee  only  has  a  lien  upon  the  property  pro- 
posed to  be  taken,  or  that  the  property  so  taken  bears  such  relation 
to  the  balance  of  the  property  covered  by  the  mortgage  that  the  use 
for  a  street  would  render  the  balance  covered  by  the  mortgage  val- 
ueless, and  the  property  taken  bears  such  a  relation  and  such  a  pro- 
portion to  the  entire  property  owned  by  the  owner  in  fee  (and  part 
of  which  is  not  subject  to  the  mortgage)  that  the  owner's  property 
is  benefited  by  the  opening,  or  the  benefits  even  exceed  the  value 
of  the  property  taken,  in  which  event,  if  the  mortgagee  is  .bound 
by  the  proceedings,  he  has  not  even  the  chance  to  apply  to  the 
courts  for  the  money  awarded.  Without  notice  of  any  kind,  vrith- 
out  an  opportunity  to  be  heard,  the  property  upon  which  he  had 
security  of  record  is  taken,  as  it  seems  to  me,  ^thout  due  process 
of  law.  A  mere  statement  of  this  situation  is  as  good  an  argument 
as  can  be  made  against  such  a  doctrine.  If  the  mortgagee's  right 
cannot  be  interfered  with,  except  he  has  notice  and  an  opportunit.^ 
to  be  heard,  then  the  title  to  the  street  opened  without  such  notice 
would  be  defective,  and  cannot  be  such  a  title  as  those  whose  prop- 
erty is  assessed  to  pay  for  it  have  a  right  to  insist  shall  be  ob- 
tained. Piatt  V.  Bright  The  provisions  of  the  Code  of  Civil  Pro- 
cedure for  the  condemnation  of  real  property  sustain  the  view 
herein  taken  as  to  the  right  of  a  mortgagee.  Section  3358  defines 
the  term  "owner"  to  mean  "all  persons  having  any  estate,  interest 
or  easement  in  the  property  to  be  taken,  or  any  lien,  charge  or  in- 
cumbrance thereon."  Section  3360,  subd.  4,  requires  that  the  names 
and  residences  of  the  owners  of  the  property  shall  be  given.  Then 
follows  provisions  relative  to  service,  to  appearances,  and  section 
3365  provides  that  an  owner  (which  includes  a  mortgagee)  of  the 
property  may  appear  and  interpose  an  answer.  For  the  foregoing 
reasons  I  think  that  the  mortgagees  of  the  property  proposed  to 
be  taken  are  entitled  to  notice,  and  for  a  failure  to  give  such  no- 
tice these  proceedings  must  be  dismissed. 

The  contention  of  the  railroad  company  that  the  requirements  of 
the  charter  (section  29),  requiring  the  calling  for  the  ayes  and  nays 
upon  every  resolution  authorizing  the  expenditure  or  collection  of 
money,  or  the  making  of  local  improvements  or  repairs,  was  not 
complied  with,  presents  also  a  question  of  serious  doubt  as  to  the 
regularity  of  this  proceeding.  In  re  City  of  Buffalo,  78  N.  Y.  362. 
But  it  is  unnecessary  to  consider  this  objection.  The  application 
for  an  appointment  of  commissioners  is  denied,  and  the  proceeding 
dismissed. 

Order  to  be  settled,  if  not  agreed  upon  by  the  attorneys,  and  upon 
the  settlement  of  the  order  the  question  of  costs  may  be  presented. 
Ordered  accordingly. 
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BROOKLYN. 

(Supreme  Court,  Appellate  DlTision,  Second  Department    February  16,  1898.) 

1.  Verdict— Exception. 

When,  on  the  rendition  of  a  verdict,  a  question  arose  as  to  hiterest  thereon, 
and  the  Jury  -was  sent  back  for  further  consideration,  and  letumed  with  a 
verdict  adding  interest,  an  exception  thereto,  In  the  absence  of  an  objection 
before  the  Jury  was  sent  out,  Is  untenable. 

2.  EviDGRCB  IN  Rebuttal — Dischbtion. 

The  allowance  of  evidence  In  rebuttal  which  should  have  been  given  In  the 
first  Instance  is  within  the  discretion  of  the  trial  court 

3.  Vbrdict — Setting  Aside— Appeal. 

Where  there  is  no  error  in  the  charge,,  a  verdict  will  not  be  set  aside,  on- 
less  against  the  preponderance  of  evidence. 

4.  Contract— SiLEScE — Consent. 

Where,  by  the  terms  of  a  contract,  plaintiffs  were  to  put  In  two  wells  for 
defendant,  which  were  to  famish  a  certain  quantity  of  water,  no  test  being 
provided  for  therein,  except,  "It  is  understood  that,  after  test,  •  *  *  the 
price  agreed  upon  is  due  and  payable,"  silence  as  to  tbe  test  made  wUl  give  con- 
sent to  such  test  as  being  sufficient 

5.  Same— Instructions. 

When  a  contract  provided  for  a  test,  without  specifying  the  manner  of 
making  It,  a  charge  that  such  test  meant  "a  fair,  adequate,  Intdllgent,  and 
ordinary  test,"  is  proper. 

Appeal  from  trial  term. 

Action  by  (Jerard  Bennett  and  ajoother  against  the  Edison  Elec- 
tric Illuminating  Company  of  Brooklyn  on  a  contract.  Judgment  for 
plaintiffa.     Defendant  appeals.     AfBrmed. 

Argued  before  GOODKICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Edward  M.  Shepard  (Frank  Harvey  Held,  on  brief),  for  appellant 
Edward  M.  Grout,  for  respondents. 

GMDODRICH,  P.  J.  The  plaintiff,  engineers  and  contractors  doing 
business  under  the  name  of  the  Metropolitan  Construction  Company, 
in  April,  1894,  entered  into  a  written  contract  with  the  defendant  cor- 
poration for  the  building  of  two  wells.  The  matoial  part  of  this 
contract  reads  as  follows: 

"We  agree  to  put  hi  for  you  two  wells,  to  furnish  station  No.  3,  at  No.  81 
Ouinett  [sic]  street,  Brooklyn,  E.  D.,  at  the  uniform  price  of  $10.00  per  1,000 
gallons  of  water  furnished  per  day  of  24  hours.  You  are  to  give  ns  free  access 
to  your  premises  for  our  men  and  tools.  It  Is  understood  that  after  test,  and 
upon  completion  of  the  wells,  the  price  agreed  upon  Is  due  and  payable." 

•  The  pleadings  were  amended  at  the  trial,  and,  as  amended,  the  com- 
plaint alleged  that  the  plaintiffs,  by  an  instrument  in  writing,  con- 
tracted with  the  defendant  "to  put  in  two  wells,  to  furnish  its  station 
No.  3,  at  81  Gwinnett  street,  in  the  city  of  Brooklyn,  at  the  uniform 
price  of  |10  per  thousand  gallons  of  water  per  day  of  twenty-four 
hours,"  and  that  they  "put  in  two  wells  at  said  station,  which  fur- 
nished water  at  the  rate  of  800  gallons  per  minute,  and  4,800  gallons 
per  hour,  and  1,150,000  per  day  of  24  hours,  and  that  there  is  now 
justly  due  them  the  sum  of  eleven  thousand  five  hundred  and  twenty 
49  N.Y.S.-53 
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dollars  therefor,"  and  demanded  judgment  for  that  sum  and  interest. 
The  amended  answer  denied  these  allegations,  and  set  up,  as  an 
equitable  defense,  that  the  plaintiffs  agreed  to  construct  two  wells 
"at  the  rate  of  one  dollar  per  thousand  gallons  of  water  per  day  of  24 
hours,  furnished  from  said  wells,  in  addition  to  the  water  then  being 
derived  from  the  other  wells  of  the  defendant";  that  the  written  con- 
tract, in  stating  the  price,  stated  it  to  be  flO,  instead  of  fl;  that 
this  was  not  the  intent  of  the  parties,  and  that  the  f  10  was  inserted 
by  the  plaintiffs  with  intent  to  deceive  or  defraud  the  defendant, — 
and  asked  for  a  reformation  of  the  contract  Ite  reply  denied  the 
all^ations  of  the  counterclaim.  The  defendant  at  the  trial  tenn 
moved  that  the  equitable  issue  be  tried  first,  and  that  thereafter  the 
court  proceed  with  the  trial  of  the  common-law  issues.  The  motion 
was  denied.  The  defendant  thereupon  moved  that  the  equitable  is- 
sues be  sent  to  the  special  term,  which  was  also  denied.  To  each 
denial  the  defendant  excepted. 

This  court,  on  a  previous  appeal  from  an  order  denying  a  motion  of 
the  defendant  for  a  trial  of  the  equitable  issues  at  special  term,  af- 
firmed the  order  without  prejudice  to  the  right  of  the  defendant  to 
renew  the  same  at  the  trial.  The  opinion  recognized  the  defendant's 
claim  that  the  answer  constituted  a  counterclaim,  but  held  that: 

"The  matter  was  equally  available  to  the  defendant  as  a  defense  to  the  action 
In  the  manner  in  which  It  was  pleaded,  and,  If  it  was  established  that  there  wa< 
a  mistake  in  the  respect  claimed,  it  constituted  a  good  defense  to  that  extent; 
and  the  plalntiefs'  action  would  be  defeated,  or  their  damages  be  measured  by 
the  reduced  price."     18  App.  Dlv.  411,  46  N.  Y.  Supp.  460. 

This  decision  renders  it  unnecessary  tp  further  consider  this  questi(». 

The  trial  of  the  issues  raised  by  the  amended  proceedings  resulted 
in  a  verdict  for  |5,750,  but,  a  question  arising  as  to  the  interest,  the 
jury  was  sent  back  for  further  consideration,  and  returned  with  a  ver- 
dict adding  the  interest.  No  objection  was  made  by  the  defendant 
until  after  the  return  of  the  jury,  and  the  rendition  of  the  amended 
verdict,  which  was  for  ?6,468.66.  After  the  verdict  the  defendant 
excepted.  The  exception  to  the  rendition  of  the  corrected  verdict  is 
untenable,  as  no  objection  was  made  before  the  jury  was  sent  oat  for 
further  consideration.  From  the  judgment  entered  upon  this  verdict, 
and  from  an  order  denying  a  new  trial,  the  defendant  appeals. 

The  contention  of  the  parties  centers  upon  three  questions:  First. 
Whether  the  price  agreed  upon  was  f  10  or  fl  per  1,000  gallons.  Sec- 
ond. Does  the  contract,  by  its  terms,  require  a  continuous  test  through 
24  hours?     Third.  What  amount  of  water  the  wells  famished. 

As  to  the  first  question  there  was  a  large  amount  of  evidence  on 
both  sides.  The  witnesses  testified  to  the  negotiations  which  pre- 
ceded the  sending  of  a  written  proposal;  the  meeting  of  the  plaintiffs 
with  Mr.  Barstow,  the  defendant's  general  superintendent;  the  dis- 
cussion of  the  terms  of  the  proposal ;  the  obliteration  of  certain  words 
and  sentences  therein;  the  reinsertion  of  some  phrases  by  Mr.  Bar- 
stow  after  the  subject  had  been  discussed;  and  tiie  final  signatnre  of 
the  defendant,  by  "S.  W.  Barstow,  Gen'l  Supt.,"  after,  as  he  testifi*Hi. 
he  had  read  it  through.  There  were  two  copies  of  this  contract, — 
an  original  and  a  carbon  copy,-H)f  which  the  defendant  had  one. 
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That  copy  was  not  produced  on  the  trial,  but  testimony  was  given  bj 
the  defendant  to  account  for  its  loss.  On  inspection  of  the  c^py  pro- 
duced by  the  plaintiffs,  Mr.  Barstow  was  examined  as  to  the  appear- 
ance of  the  figures  "?10,"  and  testified  tliat  he  could  not  discover  any- 
thing that  looked  like  an  alteration.  The  defendant,  on  the  question 
of  the  price  which  was  agreed  upon,  and  before  any  evidence  was 
given  by  the  plaintiffs  on  the  subject  of  the  value,  or  customary  price 
poid  for  digging  wells,  famished  testimony  as  to  the  usual  price  for 
digging  wells  like  those  in  question.  The  plaintiffs,  on  rebuttal,  of- 
fen-d  evidence  as  to  the  customary  price,  and  also  as  to  the  fair  price  in 
a  case  where  the  contractor's  emolument  was  contingent  upon  suc- 
cessful results.  The  defendant  objected  and  excepted  on  the  ground 
that  the  plaintiffs  should  have  given  their  testimony  upon  this  sub- 
ject in  the  first  instance,  but  this  was  a  matter  resting  in  the  discre- 
tion of  the  trial  justice.  The  court  carefully  charged  the  jury  upon 
the  question  of  tiie  price  agreed  upon,  stating  the  contention  of  the 
parties,  and  fairly  and  clearly  submitted  to  the  jury  the  question 
whether  it  was  the  actual  agreement  between  the  parties  that  the 
price  was  to  be  fl  or  JIO  per  1,000  gallons;  and  the  verdict  is  not 
to  be  disturbed,  as  there  does  not  seem  to  be  any  such  preponderance 
of  evidence  as  to  justify  setting  it  aside. 

As  to  the  second  question,  the  contract  reads,  "At  the  oniform 
price  of  flO.OO  per  1,000  gallons  of  water  furni^ed  per  day  of  24 
hours."  The  plaintiffs  contend  that  the  fair  construction  of  this 
language  is  that  a  test  need  not  actually  continue  during  and  through- 
out a  period  of  24  hours,  but  need  only  be  sufficient  to  show  that  there 
would  be  a  continuing  delivery  of  the  required  amount  during  that 
period,  while  the  defendant  contends  that  it  requires  the  test  to  be 
actually  continued  through  a  period  of  24  hours,  and  a  flow  to  be 
actually  shown  which  produces  the  results  claimed.  I  cannot  dis- 
cover any  significance  in  the  use  of  the  word  "uniform"  in  the  con- 
tract; It  being  used,  apparently,  as  a  qualifying  adjective  to  the  word 
••price."  If  it  had  qualified  the  word  "furnished,"  there  would  be 
ground  for  the  defendant's  contention.  The  other  words  are,  "Fur- 
nished per  day  of  24  hours."  I  think  the  use  of  the  words  "of  24 
honrs"  was  intended  to  define  the  length  of  the  day,  so  as  to  dis- 
tinguish it  from  the  ordinary  use  of  the  word  "day,"  as  applied  to  the 
operations  of  manufacturers.  The  defendant  offered  evidence  to 
show  that  the  operation  of  the  company's  works  was  continuous  dur- 
ing the  entire  day  and  night,  and  that  it  required  a  flow  of  water  at 
all  hours;  and  this  would  seom.  to  have  afforded  a  reason  why  the 
company  should  have  used  words  defining  the  character  and  method 
of  the  test,  if  it  had  intended  to  require  a  special  method  of  testing. 
The  words  seem  to  have  been  inserted  rather  for  the  plaintiffs'  benefit 
in  determining  the  amount  of  their  compensation,  as  it  was  not  to 
be  limited  to  the  amount  of  water  furnished  during  the  houra  of  an 
ordinary  day's  work,  but  to  the  amount  furnished  during  24  hours; 
for  if  the  wells  produced  800  gallons  per  minute,  or  48,000  gallons  per 
hour,  there  would  be  a  very  serious  dilTercnce  in  the  price  to  be  paid  if 
it  were  to  be  calculated  on  the  flow  for  8  or  10  hours,  instead  of  on  the 
flow  for  24  hours.     This  contract  was  not  drawn  by  lawyers.     It  was 
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a  contract  between  lajmen.  It  falls  within  the  category  of  "mercantile 
contract,"  and  such  contracts  are  not  to  be  construed  with  strictness. 
but  in  such  a  manner  as  to  enable  the  court  to  arrive  at  the  real  mean- 
ing and  intention  of  the  parties,  without  hampering  it  with  technical 
rules  of  interpretation.  Raymond  v.  Tyson,  17  How.  59.  In  Mossoni 
V.  GrifiSn,  13  N.  Y.  569,  it  was  held  that,  in  construing  a  writing,  "it  is 
proper  to  look  at  all  the  surrounding  circumstances,  the  pre-existiii;: 
relation  between  the  parties,  and  then  to  see  what  they  mean  when 
they  speak."  And  in  Gray  t.  Green,  9  Hun,  334  (aflirmed  without 
opinion  in  102  N.  Y.  674),  it  was  held  that  parties  may  give  to  a  con- 
tract a  practical  construction  by  their  acts.  Here  the  question  of  ttst 
was  discussed  between  the  parties  before  the  contract  was  signed  and 
the  conditions  and  method  of  the  test  were  not  specified.  The  words 
"after  test"  were  struck  out,  and  again  inserted  by  the  defendant* 
superintendent.  After  the  defendant  was  notified  to  attend  the  t»st. 
its  representatives  did  attend,  and  there  is  no  evidence  that  any  ex- 
pression of  dissatisfaction  was  made  at  that  time  w^ith  the  modi- 
of  the  test  as  it  was  made.  If  nothing  further  was  done  or  said  with 
in  a  reasonable  time  thereafter,  it  can  hardly  be  claimed  that  the  par 
ties  differed  in  the  deduction  proper  to  be  made  as  to  the  amount  of 
water  which  the  plaintiffs'  wells  would  furnish  during  24  hours,  or  that 
they  had  not  given  a  practical  construction  to  the  method  of  test  t<i 
which  the  contract  so  briefly  related.  Indeed,  it  may  be  said  that,  if 
the  defendant  had  not  considered  the  test  a  practical  and  sufficitnf 
one,  it  could  have  manifested  its  disapproval  of  it  at  the  time  when  it 
was  made,  or  within  a  reasonable  time  thereafter;  but  the  evidentv 
shows  that  no  such  suggestion  was  made  until  long  subsequently.  We 
think  this  affords  a  practical  construction  of  the  meaning  of  the  wonl 
"test,"  which  the  parties  had  in  mind  when  the  contract  was  signed. 
If  the  defendant  had  had  any  doubt  upon  the  subject,  it  could  have 
called  for  a  more  stringent  test,  or,  if  it  then  had  construed  the  con- 
tract as  requiring  a  continuous  flow  to  be  shown  for  a  period  of  24 
hours,  it  could  have  expressed  that  idea;  and,  if  such  a  test  had  been 
refused,  a  new  and  different  question  might  have  arisen  at  the  trial. 
But  its  silence  in  this  regard  gave  consent  to  the  test  as  sufficient  iu 
the  way  in  which  it  was  made. 

The  third  question,  as  to  the  amount  of  water  produced,  requires  a 
somewhat  more  extended  consideration.  It  involves  numerous  ele- 
ments. The  contract  required  the  plaintiffs  to  furnish  a  certain  qu:ni 
tity  of  water,  and  the  court  charged  that  this  meant  that  the  plain 
tiffs  should  furnish  an  additional  supply  of  water, — additional  to  wluii 
was  already  produced  by  the  then  existing  wells  of  the  defendant; 
and,  as  this  was  most  favorable  to  the  appellant,  no  question  as  to 
that  ruling  is  raised  on  this  appeal.  The  contract  provided  for  the 
payment  of  the  price  "after  test,  and  upon  completion  of  the  wells." 
The  court  charged  that  the  question  to  be  determined  was,  "What  did 
the  plaintiffs  supply,  for  which  they  are  entitled  to  be  paid  here?"  and 
"that  the  burden  of  proof  is  upon  the  plaintiffs  to  satisfy  you,  bv  a 
fair  preponderance  of  evidence,  that  each  minute  during  twenty-four 
hours  the  plaintiffs'  pumps  together  yielded  800  gallons  a  minute 
'new'  water,  before  you  can  give  them  one  dollar  or  ten  dollars  for 


Digitized  by 


Google 


Sup.  Ot.)        BBKMBTT   V.  BOISON    KLECTIUC   ILLUMINATING    CO.  837 

each  of  those  thousand  gallons  per  minute  per  day."  There  was  no 
contention  on  the  part  of  the  plaintiffs  that  there  was  any  continuous 
ttwt  of  well  No.  1  during  a  period  of  34  hours.  There  was  evidence 
of  various  tests  for  different  parts  of  different  days,  and  of  the  method, 
measures,  and  results  of  such  tests,  and  of  the  amoimt  of  water  de- 
livered. But  there  was  evidence  of  a  continuous  test  of  well  No.  2, 
running  through  a  period  of  24  hours.  It  is  true  that  the  defendant 
had  no  representative  present,  but  the  fact  remains  that  there  was 
evidence  that  in  September  a  pump  was  put  on  the  well ;  that  it  was 
run  continuously  for  24  hours,  with  the  exception  of  the  hour  oc- 
cupied in  changing  the  day  to  the  night  shift  of  workmen ;  and  that 
this  continued,  not  only  for  one  day  of  24  hours,  but  for  several  days. 
Barstow  testified  that  at  the  time  of  the  signing  of  the  contract  there 
was  some  conversation  about  the  subject  of  test,  but  there  does  not 
seem  to  have  been  any  actual  agreement  as  to  the  method  of  the  test 
named  in  the  contract;  and  there  is  a  clause  in  it,  that  "all  the  con- 
ditions of  this  contract  are  contained  above."  Under  these  .circum- 
stances, the  learned  court  correctly  stated  the  principle  upon  which  a 
test  should  be  adjudged,  when  it  said  that  "test,"  as  used  in  the  con- 
tract, meant  "a  fair,  adequate,  intelligent,  and  ordinary  test,"  and 
that  the  juiy  "must  be  satisfied  that  the  goods  were  delivered;  that 
the  quantity  of  water  for  which  you  render  a  verdict  was  furnished, 
or  could  have  been  furnished."  The  plaintiffs  gave  evidence  of 
several  witnesses  as  to  the  method  of  the  tests  on  several  occasions, 
one  of  which  was  made  in  March,  1895,  upon  well  No.  1,  at  which, 
after  notification,  two  of  the  defendant's  representatives,  Gilladeau 
and  Wolff,  were  present;  that  a  centrifugal  pump  was  attached  to 
one  of  the  wells;  that  a  53-gallon  barrel  was  placed  under  the  stream 
of  water,  and  filled,  at  intervals,  20  or  25  times,  and  that  the  number 
of  seconds  which  it  took  to  fill  the  barrel  was  from  6^  to  10,  equiva- 
lent to  about  176  or  300  gallons  per  minute;  that  this  method  was 
also  pursued  at  intervals  in  the  forenoon  and  afternoon,  and  for 
several  hours;  that  the  time  was  taken  by  Gilladeau  and  Wolff;  that 
this  was  an  ordinary  method  of  testing  used  by  persons  in  the  busi- 
ness; that  the  well  had  been  yielding  for  two  months  prior  to  the  time 
of  the  test;  that  the  pumping  was  stopped  at  intervals  to  see  whtther 
the  amount  of  water  in  the  well  was  reduced,  and  that  it  was  not, 
but  that  on  the  contraiy  the  supply  of  water  increased  by  pumping; 
that  a  test  float  was  put  in  one  well,  while  pumping  the  other,  to  see 
if  the  pumping  of  one  well  reduced  the  water  in  the  other,  and  that 
it  did  not,  except  at  the  starting;  that  on  similar  tests  of  well  No.  2, 
made  about  a  month  later,  and  on  several  occasions,  that  well  yielded 
iJOO  gallons  per  minute;  and  that  this  test  occurred  after  they  had 
been  pumping  water  from  it  for  some  weeks  previously.  There  was 
also  evidence  that,  while  at  first  the  pumps  brought  up  sand,  this  con- 
dition ceased,  and  the  water  came  up  pure.  The  defendant  produced 
evidence  contradicting  some  of  these  statements,  but  it  produced  no 
evidence  to  show  that  objection  was  made  by  its  representatives  as  to 
the  method  of  the  test  of  the  first  well  as  already  described.  It  must 
therefore  be  considered — as  there  was  evidence  given  by  both  parties 
as  to  the  tests,  and  their  sufQciency  and  results — that  the  jury  was 
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jnstifled  in  finding  that  there  wa«  a  suflQcient  test,  and  that  there  wa» 
water  furnished  to  at  least  one-half  of  the  quantity  claimed  by  the 
plaintiffs,  in  accordance  with  which  it  rendered  a  verdict  for  about 
one-half  the  amount  for  which  the  plaintiffs  demanded  judgment. 

The  defendant,  at  the  close  of  the  plaintiffs'  evidence,  moved  to 
dismiss  the  complaint  on  the  ground  that  the  contract  contained  the 
following  clause:  "We  promise  to  give  you  first-class  workmanship 
and  material  throughout," — ^and  that  there  was  no  evidence  that  this 
provision  was  complied  with;  that  no  sufficient  test  was  proved;  and 
that  it  was  no  proof  of  the  quantity  of  water  furnished  during  a  day 
of  24  hours.  The  motion  was  renewed  upon  the  same  and  upon  ad- 
ditional grounds  at  the  close  of  all  the  evidence,  and  the  question 
must  be  decided  on  all  the  evidence  introduced,  irrespective  of  the 
time  when  it  was  given.  There  was  evidence  as  to  the  description 
of  the  work,  and  of  the  construction  and  its  method,  and  that  the 
wells  were  constructed  in  the  usual  manner,  sufficient  to  justify  the 
submission  of  the  case  to  the  jury.  The  main  contention  on  this 
subject  "Beems  to  have  been  that  the  point  of  the  well  tube  was  im- 
properly constructed,  but  in  respect  to  this  there  was  evidence  suf- 
ficient to  justify  the  jury  in  finding  that  the  construction  used  was 
usual  and  proper. 

The  second  and  third  grounds  have  already  been  considered,  and 
we  do  not  find  any  error  in  the  refusal  to  dismiss  at  the  close  of  the 
plaintiffs'  evidence,  or  at  the  close  of  the  entire  case.  It  is  also  to  be 
observed  that,  even  on  the  defendant's  theory,  there  was  uncontradicted 
evidence  of  a  certain  amount  of  water  for  a  period  less  than  24  hours 
continuously,  and  the  plaintiffs  were  entitled  to  have  submitted  to 
the  jury  the  question  as  to  the  actual  amount  furnished  diu"ing  this 
time,  although  it  might  have  been  much  less  than  the  amount  of  their 
original  claim;  and  this  is  practically  conceded  in  the  brief  of  the 
learned  counsel  for  the  defendant. 

The  defendant's  exception  to  the  exclusion  of  evidence  as  to  the 
diminution  of  water  in  the  defendant's  other  wdls  upon  a  test  made 
by  it  in  March,  1897,  was  proper,  as  the  evidence  related  to  a  time 
when  the  defendant  had  materially  changed  the  condition  by  sinking 
additional  wells  after  the  execution  of  the  contract  with  the  plaintiffs. 
The  defendant  contends  that  the  burden  of  proof  rested  on  the  plain- 
tiffs throughout  the  whole  trial,  in  accord  with  the  cases  of  Trust  Co. 
v.  Siefke,  144  N.  Y.  354,  39  N.  E.  358,  and  Whitlatch  v.  Casualty 
Co.,  149  N.  Y.  45,  43  N.  E.  405,  and  that,  therefore,  they  were  bound 
to  establish  the  fact  that  the  water  which  they  furnished  through 
their  wells  was  new  water,  and  not  water  derived  at  the  expense  of 
the  defendant's  other  wells.  The  court  so  charged.  The  question 
therefore  occurs,  whether  there  was  evidence  sufficient  to  show  that 
the  water  was  not  withdrawn  from  the  defendant's  three  wells  which 
were  in  existence  at  the  time  of  -the  making  of  the  contract  I  ex- 
clude from  this  consideration  the  evidence  as  to  tests  made  by  the 
defendant  in  March,  1897,  after  its  two  new  wells  had  been  driven, 
because  the  condition  had  been  materially  changed  by  the  sinking  of 
these  new  wells.  The  defendant  offered  evidence  to  show  that  on 
some  occasions  while  the  plaintiffs  were  pumping  their  wells  the  vac- 
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uam  gauge  attached  to  the  defendant's  engines  showed  that  the  en- 
gineer waa  getting  no  water,  and  that  he  was  compeUed  to  use  water 
from  the  city's  works,  with  which  defendant  had  connection;  that  he 
requested  the  plaintiffs  to  stop  pumping;  and  that  when  they  did  stop 
the  city  water  was  turned  off.  The  force  of  this  evidence  is  impaired, 
however,  by  the  statement,  made  on  cross-examination,  that  the  vac- 
uum gauge,  even  though  the  flow  of  water  be  constant,  will  vary  from 
other  causes  which  operate  to  occasion  it.  Assuming  that  the  plain- 
tiffs were  required  to  prove,  as  the  court  charged,  that  the  water  was 
not  drawn  from  the  other  wells,  there  was  evidence  tending  to  show 
that  the  pumping  on  one  of  the  plaintiffs'  wells  did  not  decrease  the  wa- 
ter in  the  other,  which  was  35  feet  distant,  while  all  the  other  of  the 
old  wells  of  the  defendant  were  still  further  distant.  The  jury,  under 
this  evidence,  mig^t  properly  infer  that  the  plaintiffs  had  established 
the  fact  required  by  the  charge  of  the  court  In  view  of  the  slight  and 
shaken  evidence  of  the  defendant  on  this  subject,  our  conclusion  finds 
support  in  the  elementary  rule  "that,  where  the  subject-matter  of  a 
n^ative  averment  lies  peculiarly  within  the  knowledge  of  the  other 
party,  the  averment  is  taken  as  true,  unless  disproved  by  that  party" 
(1  Greenl.  Ev.  [15th  Ed.]  §  79);  for  the  defendant,  being  in  possession 
of  the  premises,  had  abundant  opportunity  for  observation  and  test 
of  the  exact  condition  and  result  upon  its  wells  of  pumping  the  plain- 
tiffs' wells,  and  yet  furnished  only  the  meager  result  already  alluded 
to.  The  exception,  also,  to  the  refusal  to  charge  as  to  simultaneous 
tests  of  the  plaintiffs'  two  wells,  was  proper,  as  there  was  contra- 
dictory evidence  on  the  subject,  and  the  court  submitted  the  ques- 
tion to  the  jury  as  matter  of  fact. 

The  judgment  and  order  should  be  affirmed,  with  costs.     All  ooncar. 


LAWRENCE  et  aL  T.  THOMPSON  et  al. 

iSnpreine  Court,  Appellate  Division,  Second  Department.    Pebrnary  11,  1898.) 

Opinion  Evidence. 

A  witness  should  not  be  permitted  to  testify  to  the  meaning  of  dedaratlona 
made  by  another,  or  to  what  persons  or  matters  he  supposed  they  referred, 
but  the  declarations  only  should  l>e  proved,  the  question  of  meaning  or  refer- 
ence being  for  the  jury. 

Appeal  from  city  court  of  Yonkers. 

Action  by  John  V.  Lawrence  and  another  against  Edward  Thomp- 
son and  another.  From  a  judgment  on  a  verdict  for  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendants  appeal. 
Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Marshall,  for  appellants. 
I.  J.  Beaudrias,  for  respondents. 

PER  CURIAM.  The  action  was  brought  to  recover  a  balance  due 
for  goods  sold  and  delivered  to  the  firm  of  E.  Thompson  &  Co.,  which 
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firm,  the  complaint  charged,  was  composed  of  the  defendants.  Mary 
H.  Thompson  alone  answered  and  defended,  denying  the  partnership 
and  her  liability.  Assuming  that  there  was  enough  shown  on  the 
trial  to  justify  tiie  submission  to  the  jury  of  the  question  of  the  de- 
fendant, Mary  H.  Thompson's  interest  in  the  firm,  it  is  clear  that  a 
mass  of  incompetent  evidence  was  admitted,  only  a  single  instance  of 
which  it  is  necessary  to  recite.  A  witness  for  the  plaintiffs  was  per- 
mitted to  give  the  following  testimony  as  to  declarations  of  that  de- 
fendant's husband,  made  in  her  absence: 

"Q.  And  in  speaking  of  that  unfl.nished  work,  do  you  know  wliether  or  not 
he  used  the  language,  'I'  or  'We  have  that  work'?  A.  I  tliink  he  always  naed 
'We.'  Q.  From  all  the  questions  of  Mr.  Thompson  and  his  wife,  and  your  deal- 
ings and  conversations  with  them,  who  did  you  understand  'we'  meant?  A. 
Well,  I  understood  and  always  believed  that  it  was  his  wife.  I  didn't  know  of 
anylwdy  else  at  that  time." 

The  declarations  of  the  husband  were  not  competent  as  a^nst  his 
wife,  and  even  had  they  been  made  in  the  presence  of  the  wife,  so  as 
to  bind  her,  the  witness  should  not  have  been  permitted  to  testify  to 
his  understanding  of  their  effect.  The  declarations  themselves  should 
Iiave  been  proved;  and,  if  there  was  any  doubt  as  to  their  meaning 
or  as  to  what  persons  or  what  matters  thev  referred,  the  question 
of  the  meaning  or  reference  was  for  the  jury,  not  for  the  witness.  Both 
questions  were  objected  to,  and  the  testimony  admitted  over  the  de- 
fendant's objection  and  exception.     This  was  plainly  error. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


TOPLITZ  et  al.  v.  BAUER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  I89S.) 

1.  Eql'itt — Retention  op  Jurisdiction— Relief  at  Law. 

Where  plaintiff  was  found  not  to  be  entitled  to  the  relief  sought  tn  an 
action  In  equity  for  the  sole  purpose  of  setting  aside  plalntiflTs  aasiganumt 
of  an  Insurance  policy  for  fraud,  and  to  cancel  the  surrender  of  the  palicj 
to  the  company.  It  was  error  to  find  that  the  policy  was  converted,  and  that 
plaintiff  was  entitled  to  Judgment  at  law  for  the  value  thereof. 

2.  Pleading — Answer— New  Cause  of  Action. 

An  answer  which  attempts  to  subrogate  plaintiff  to  a  cause  of  action  in 
favor  of  defendant  against  a  co-defendant,  which  did  not  exist  in  favor  of 
plaintiff  when  the  action  was  begun,  and  which  would  entitle  plaintiff  to 
recover  on  a  different  cause  of  action  than  that  alleged  in  bis  complaint,  is 
bad. 
8.  Actios  in  Equity — Issues  at  Law — Trial. 

Where  a  complaint  states  an  equitable  cause  of  action  against  one  defend- 
ant, and  another  defendant  by  answer  alleges  a  legal  cause  of  action  against 
said  defendant,  said  defendant  cannot  be  compelled  to  submit  the  legal  caiuc 
of  action  to  the  court  of  equity  without  a  Jury. 

Appeal  from  special  term. 

Action  by  Cecilia  Toplitz  and  another  against  Louis  Bauer  and  oth- 
ers, executors,  impleaded  with  the  Mutual  Life  Insurance  Company 
of  New  York  and  another,  to  cancel  the  assignment  of  an  insurance  pol- 
ity and  the  surrender  of  the  same  to  the  company.     From  a  judgment 
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against  them,  defendants  Louis  Bauer  and  others,  executors,  appeal. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUQHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Wm.  B,  Uornblower,  for  appellants. 
Alexander  Blumenstiel,  for  certain  respondents. 
Louis  Marshall,  for  respondent  Rosa  Lisner. 

INGRAHAM,  J.  The  action  was  commenced  on  the  13th  of  De- 
cember, 18d3,  against  the  defendants  the  Mutual  Life  Insurana> 
Ck)mpanv,  Charles  Bauer,  and  Rosa  Lisner.  Subsequently,  and  on  the 
24th  of  December,  1894,  Charles  Bauer  died,  when  the  action  was  con- 
tinned  against  the  appellants  as  his  executors,  and  the  supplemental 
oomplaint  was  served  on  the  25th  of  March,  1895.  To  that  the  de- 
fendants answered.  The  complaint  alleged  the  issuance  by  the  Mutual 
Life  Insurance  Company  of  a  policy  of  insurance  upon  the  life  of  one 
<3harles  Lisner,  the  father  of  the  plaintiffs.  This  was  an  ordinary 
life  policy,  insuring  the  life  of  George  Lisner  in  the  sum  of  f 8,000, 
the  amount  thereof  payable  to  the  plaintiffs  in  this  action,  the  daugh- 
ters of  the  said  (icorge  Lisner.  The  complaint  further  alleges  that 
on  the  22d  day  of  July,  1888,  the  plaintiff  Cecilia  Toplitz,  then  22 
years  of  age,  executed  and  delivered  an  assignment  of  her  interest  in 
this  policy  to  the  defendant  Rosa  Lisner,  and  that  said  assignment  w^as 
procured  by  the  said  George  Lisner,  the  insured,  by  undue  influence, 
coercion,  and  compulsion,  and  without  paying  to  her  any  consideration 
therefor;  that  on  or  about  the  27th  day  of  J«dy,  1888,  the  plaintiff 
Selina  Lisner^  then  an  Infant  over  the  age  of  14  years,  petitioned  for 
the  appointment  of  a  general  guardian,  which  petition  was  procured 
from  her  by  her  father  by  duress  and  fraud,  and  that  thereafter  the 
snrrogate  of  the  county  of  New  York  appointed  the  said  George  Lisner, 
her  father,  as  her  guardian,  and  that  on  the  next  day,  the  28th  of 
Jnly.  1888,  the  said  George  Lisner,  purporting  to  act  as  her  guardian, 
did  assign  and  transfer  the  said  infant's  interest  in  this  policy  to  the 
defendant  Rosa  Lisner,  and  that  the  said  assignment  was  void  as  to 
this  plaintiff.  The  complaint  further  alleges  that  the  policy  was  sub- 
sequently assigned  by  said  Rosa  Lisner  to  one  Gillis  as  security  for  a 
loan  of  money;  that  subsequently  the  said  Gillis  retransferred  the  said 
policy  to  the  defendant  Rosa  Lisner;  that  subsequently  the  said  Rosa 
Lisner  assigned  the  said  policy  to  the  defendant  Charles  Bauer  as 
collateral  security  for  a  loan  of  fl.lOO  to  the  said  Rosa  Lisner;  that 
that  loan  not  being  paid  on  the  13th  of  October,  1893,  the  said  Charles 
liauer,  without  any  authority  whatever  from  the  plaintiffs,  or  any  one 
in  their  behalf,  unlawfully  and  wrongfully  surrendered  to  the  defendant 
the  Mutual  Life  Insurance  Compfeny  of  New  York  the  said  policy  for 
cancellation,  receiving  from  said  company  as  a  consideration  the  sum 
of  f  1.494;  that  upon  the  plaintiffs'  discovering  the  foregoing  facts 
with  reference  to  the  surrender  and  cancellation  of  said  policy,  these 
plaintiffs,  as  well  as  the  defendants  Rosa  Lisner  and  George  Lisner, 
repudiated  the  action  of  the  said  Bauer,  notified  the  said  insurance 
company  of  said  repudiation,  and  tendered  to  the  said  defendant  the 
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Mutual  Life  Insurance  Company  the  amount  of  money  which  it  is 
alleged  to  have  jxaid  to  the  said  Charles  Bauer  in  consideration  of  the 
said  surrender  and  cancellation,  and  demanded  that  the  said  defendant 
corporation  should  reinstate  said  policy;  and  that  they  also  tendered 
on  behalf  of  the  plaintiffs,  as  well  "as  on  behalf  of  the  said  Rosa  Lisner 
and  George  Lisner,  to  the  said  Charles  Bauer  the  sum  claimed  by  him 
to  be  owing  on  account  of  the  loan  alleged  to  have  been  made  by  him, 
with  interest  thereon  to  the  date  of  such  tender,  and  demanded  that 
he  should  restore  and  deliver  up  the  said  policy  to  these  plaintiffs 
upon  payment  to  him  of  the  amount  claimed  to  be  due  and  owing  to 
him,  but  that  the  said  Bauer  refused  to  accept  the  same,  and  declined 
to  deliver  up  said  policy,  claiming  that  the  same  had  been  surrendered 
to,  and  canceled  by,  the  said  defendant  corporation;  that  the  said  as- 
signment of  the  policy  of  insurance,  as  well  as  the  surrender  to,  and 
cancellation  thereof  by,  the  said  insurance  company,  was  unlawful  and 
void  as  against  tliese  plaintiffs,  as  well  as  against  the  defendant  Rosa 
Lisner;   that  the  delivery  up  of  the  said  policy  by  the  said  Charles 
Bauer  was  a  fr^ud  upon  those  plaintiffs  and  the  defendant  Rosa  Lis- 
ner, practiced  by  the  said  Charles  Bauer,  and  a  wrongful  conversion 
of  said  policy,  to  the  knowledge,  as  these  plaintiffs  are  informed  and 
believe,  of  the  said  insurance  company ;  that  after  the  commencement 
of  this  action  in  December,  1894,  the  said  Charles  Bauer  died  leaving 
a  last  will  and  testament,  and  that  on  or  about  January  17,  1895.  the 
said  will  was  duly  admitted  to  probate  by  the  surrogate  of  New  York 
county;  that  the  said  defendants  were  duly  appointed  executors  un- 
der said  will,  and  letters  testamentary  were  duly  issued  to  them; 
and  that  the  action  was  duly  continued  against  the  said  execut<Mn» 
in  the  place  and  stead  of  the  said  Ciiarles  Bauer.     The  complaint  de- 
manded judgment  that  the  surrender  and  cancellation  of  said  policy 
be  set  aside  and  adjudged  null  and  void  and  of  no  effect  as  against 
these  plaintiffs  or  as  against  the  defendant  Rosa  Lisner;    that  the 
said  policy  be  adjudged  to  be  in  full  force  and  effect,  the  same  as 
though  the  said  attempted  assignment  and  the  alleged  surrender  and 
cancellation  had  not  been  made;  that  the  plaintiffs  be  adjudged  not 
to  have  parted  with  or  to  have  been  devested  of  their  rights  and  in- 
terests under  the  said  policy;  and  that  the  plaintiffs  have  such  other 
and  further  relief  in  the  premises  as  may  be  just  and  proper,  together 
with  costs  of  this  action. 

It  will  be  seen  that  the  cause  of  action  thus  alleged  was  purely  of  an 
equitable  character,  to  have  set  aside  an  assignment  of  the  policy  by 
or  on  behalf  of  these  plaintiffs,  and  the  cancellation  thereof  by  the 
person  to  whom  it  had  been  transferred.  The  cause  of  action  as- 
sumes the  execution  of  the  transfers,  but  that  the  same  were  voidable, 
at  the  election  of  the  person  or  persons  on  whose  behalf  the  transfers 
had  been  made;  and  it  is  sought  to  have  such  transfers  adjudged  void, 
and  the  said  policy  retransferred  to  the  plaintiffs,  or  the  plaintiffs 
vested  with  the  title  to  it  which  had  become  devested  by  virtue  of 
these  transfers;  and  the  aid  of  a  court  of  equity  is  asked  to  accomplish 
that  result. 

Upon  this  complaint,  and  the  answers  interposed  by  the  defendants, 
the  action  was  brought  on  for  trial  at  a  special  term  of  the  court. 
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and  baa  resulted  in  a  judgment  in  favor  of  the  plaintiffs  against  the 
executors  of  Charles  Bauer  for  a  sum  of  money,  the  value  of  the 
policy,  upon  the  ground  that  the  said  Bauer  converted  the  policy  to  his 
own  use;  the  decision  expressly  holding  that  the  transfers  were  not 
fraudulent  and  void,  and  that  the  plaintiffs  were  not  entitled  to  have 
them  so  declared.  Thus,  the  court,  having  adjudged  that  the  plain- 
tiffs had  no  right  to  the  interposition  of  a  court  of  equity  to  set  aside 
these  transfers,  and  that  the  transfers  could  not  be  sot  aside,  ad- 
judged that  the  plaintiffs  were  entitled  to  recover  for  the  value  of  the 
policy,  upon  a  conversion  of  it  by  the  appellants'  testator;  thus  grant- 
ing to  the  plaintififs  a  judgment  against  the  defendants  for  the  conver- 
Hion  of  property  which  the  court  held  had  been  transferred  by  or  on 
behalf  of  the  plaintiffs,  and  that  the  transfers  were  not  invalid  or  void- 
able. This  somewhat  peculiar  result  has  been  arrived  at  in  face  of  the 
fact  that,  if  such  transfers  were  not  set  aside,  the  plaintiffs  had  no 
possible  interest  in  the  policy  in  question,  and  had  no  possible  right  to 
recover  a  judgment  for  its  conversion.  These  appellants  had  the  right 
to  a  trial  by  jury  for  this  demand  against  them  for  a  conversion  of 
the  property,  and  it  would  seem  to  be  perfectly  clear  tliat,  if  the 
equitable  cause  of  action  alleged  in  the  complaint  failed,  a  court  of 
equity  had  no  right  to  grant  a  judgment  against  the  defendants  in  favor 
of  the  plaintiffs  upon  a  purely  legal  cause  of  action  for  a  conversion 
of  the  property.  The  cause  of  action  being  purely  of  an  equitable 
nature,  the  plaintiffs  were  entitled  to  have  this  action  tried  by  a  court  of 
equity,  and  no  objection  to  such  a  method  of  trial,  and  no  demand  for  a 
trial  by  jury,  could  have  been  available  to  the  defendants,  as  the  cause 
of  action  stated  in  the  complaint,  being  equitable  in  its  character,  was 
necessarily  tried  before  the  court  without  a  jury. 

Bince  the  consolidation  of  the  courts  of  equity  and  law  in  one  court, 
the  distinction  between  actions  in  equity  and  actions  at  law  has  been 
uniformly  maintained;  and,  although  both  actions  are  tried  in  the 
aame  court,  the  methods  of  trial  are  as  distinct  as  before  the  consolida- 
tion. The  constitutions  of  the  state,  since  1777,  have  expressly  pro- 
vided that  the  right  of  a  trial  by  jury,  as  it  existed  at  that  time,  should 
remain  inviolate  forever,  and  that  rip;ht  to  trial  by  jury  has  been  en- 
forced by  the  courts  of  this  state  in  all  cases  in  which  it  existed  at  the 
time  of  the  adoption  of  the  constitution  in  1777.  A  class  of  cases 
exists  in  which  the  same  facts  would  give  rise  both  to  a  cause  of  action 
at  law  and  in  equity,  and,  where  such  facts  are  alleged  as  constituting 
a  cause  of  action,  there  has  been  a  certain  amount  of  confusion  as  to 
the  method  of  trial  and  the  judgment  which  a  court,  after  such  a  trial, 
could  render.  Under  our  system  of  pleading,  where  it  is  required  that 
the  complaint  shall  allege  the  facts  relied  upon  to  sustain  the  cause 
of  action  sought  to  be  enforced,  with  a  demand  for  the  judgment  to 
which  the  plaintiff  is  entitled,  it  is  often  difflcult  to  determine  whether 
or  not  the  cause  of  action  alleged  is  one  purely  equitable  or  purely  of  a 
legal  character.  These  cases,  however,  must  be  distinguished  from  a 
class  of  cases  where  the  action  itself  is  purely  equitable,  but  facts  are 
alleged  that  show  that,  in  consequence  of  some  act  of  the  defendant, 
the  only  judgment  that  can  be  effectual  will  be  in  an  action  for  a  re- 
covery of  a  sum  of  money.     Such  cause  of  action  is  illustrated  by  that 
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for  a  specific  performance  of  a  contract  to  convey  real  propertj  where 
the  defendant,  since  the  beginning  of  the  suit,  has,  by  a  conveyance  of 
the  property  contracted  to  be  conveyed  to  others,  placed  it  out  of  hia 
power  specifically  to  perform  the  contract.  In  such  a  case  it  has  been 
held  that  the  action  does  not  lose  its  equitable  character  because  of  this 
act  of  the  defendant,  and  that  a  court  of  equity  has  power,  upon  ascer- 
taining that  the  equitable  cause  of  action  existed,  to  enforce  that 
equitable  cause  of  action  by  giving  to  the  plaintiff  a  judgment  for  a 
sum  of  money. 

Cases  enforcing  this  principle  are  numerous.  One  of  the  principal 
ones  in  this  state  in  which  that  question  is  discussed  is  Stemberger  v. 
McGovem,  56  N.  Y.  12.  That  action  was  brought  to  enforce  a  con- 
tract by  which,  in  substance,  the  plaintiffs  agreed  to  sell  to  the  def«id- 
ant  certain  premises  in  the  city  of  New  York  for  the  price  of  f  125.000, 
and  the  defendant  agreed  to  sell  and  convey  to  the  plaintiffs  certain 
premises  in  Mott  Haven  for  |82,500.  The  plaintiffs  asked  for  the  ap- 
pointment of  a  receiver,  that  the  property  in  the  city  of  New  York  be 
sold,  and  the  net  proceeds  paid  to  plaintiffs  upon  the  amount  due  for 
purchase  money,  and  for  a  judgment  against  the  defendant  for  f  105.- 
000,  with  interest,  or  for  other  relief.  Upon  the  trial  it  appeared 
that  the  plaintiffs  attended  at  the  time  and  place  specified  with 
the  deed  of  the  New  York  City  property,  executed  in  accordance  with 
their  contract;  that  the  defendant  did  not  appear,  for  the  reason  that 
his  wife  refused  to  join  with  him  in  a  deed  of  tiie  Mott  Haven  property. 
The  special  term  found  that  as  to  the  property  in  New  York,  which  the 
plaintiffs  agreed  to  convey  to  the  defendant,  they  were  entitled  to  a 
specific  performance  of  said  agreement ;  that  the  defendant  should  ac- 
cept the  conveyance  so  tendered,  and  pay  the  consideration  money  of 
f  125,000,  in  the  manner  specified  in  the  agreement ;  and  that  the  plain- 
tiffs should  have  a  lien  on  said  premises  for  the  payment  of  the  amount 
of  such  balance,  and  that  such  premises  should  be  decreed  to  be  sold  to 
pay  the  same.  The  general  term  reversed  this  judgment,  and  dis- 
missed the  complaint,  without  prejudice  to  any  other  action  which  the 
plaintiff  might  be  advised  to  commence.  A  majority  of  the  court 
of  appeals  reversed  both  the  decision  of  the  special  and  general  terms, 
and  ordered  a  new  trial.  Grover,  J.,  in  delivering  the  opinion  of 
the  court,  said :  "The  special  term  held  that  the  contract  of  the  plain- 
tiffs to  sell  and  convey  to  the  defendant  the  Thompson  street  property 
for  1125,000  was  an  independent  contract,  not  affected  by  that  part  re- 
lating to  the  Mott  Haven  property,  otherwise  than  by  giving  the  de- 
fendant the  right  of  paying  a  part  of  the  |125,000  by  conveying  the 
same  to  the  two  plaintiffs  at  the  price  specified;"  that  "the  general  term 
construed  the  contract  as  entire, — in  substance,  one  for  the  exchange 
of  the  one  property  for  the  other, — and  the  giving  the  bond  and  mort- 
gage by  the  defendant  to  the  plaintiffs  upon  the  IRiompson  street  prop- 
erty as  the  mode  by  which  the  estimated  excess  of  the  value  (rf  that 
over  that  of  the  Mott  Haven  property  waa  to  be  adjusted."  It  was  held 
that,  if  this  was  a  true  construction,  it  was  obvious  that  a  specific  per- 
formance of  the  contract  as  to  the  Thompson  street  property  could  not 
be  enforced  against  the  defendant  while  he  was  unable  to  perform  as 
to  the  Mott  Haven  property.     The  construction  of  the  contract  by  the 
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general  term  was  adopted,  and  for  that  reason  the  judgment  of  the  spe- 
cial term  was  erroneous;  that  upon  the  facts  found  by  the  special  term 
the  plaintiffs  were  not  entitled  to  the  specific  peiformance  of  the  con- 
tract or  any  part  of  it;  and  that  the  plaintiffs  must  resort  to  their  legal 
remedy  for  the  damages,  if  any,  that  they  sustained  from  the  defendant's 
breach  of  the  contract.  Upon  the  discussion,  however,  as  to  whether 
the  general  term  was  right  in  dismissing  the  complaint,  or  should  have 
ordered  a  new  trial  instead,  the  opinion  held  that  when  a  complaint 
states  facts  giving  an  equitable  cause  of  action,  and  also  a  legal  cause 
of  action,  arising  out  of  the  same  transaction,  the  party  is  entitled  to 
have  both  tried,  if  necessary  to  obtain  his  rights;  that  that  was  that 
case;  and  where  the  facts  giving  both  legal  and  equitable  relief  were 
alleged  in  the  complaint,  and  the  action  was  tried  as  an  action  in  equity, 
and  where  the  plaintiff  failed  to  show  that  he  was  entitled  to  equitable 
relief,  he  then  had  the  right  to  a  trial  of  his  claim  for  damages  sus- 
tained for  a  breach  of  his  contract;  and,  although  it  was  true  that  a 
different  mode  of  trial  was  necessary,  tlie  equitable  cause  of  action 
being  tried  by  a  court  without  a  jury,  and  the  l^al  cause  of  action 
being  necessarily  tried  by  a  jury,  the  equitable  cause  of  action  could  be 
tried  by  the  court  or  referee,  but  the  action  for  damages  must  be  tried 
by  a  jury.  In  this  opinion  three  judges  concurred.  Judge  Allen  con- 
curred in  the  result  upon  the  peculiar  circumstances  of  the  case,  the 
three  other  judges  not  voting.  It  will  be  seen  that  a  case  was  pre- 
sented where  the  complaint  itself  alleged  facts  sufficient  to  sustain  a 
cause  of  action  in  equity,  and  also  sufficient  to  sustain  a  cause  of  action 
at  law.  The  equitable  cause  of  action  was  tried,  and  in  that  the  plain- 
tiffs failed,  as,  upon  the  facts  proved,  the  plaintiffs  were  not  entitled  to 
the  interposition  of  equity.  The  decision  of  the  three  judges  seems  to 
hold  that  in  such  a  case,  where  facts  sufficient  to  sustain  both  causes 
of  action  were  alleged,  when  the  equitable  cause  of  action  was  disposed 
of  the  parties  could  then  try  the  legal  cause  of  action  as  though  that 
were  the  only  cause  of  action  alleged,  and  the  judgment  thereupon  ob- 
tained the  only  judgment  demanded. 

A  somewhat  different  question  was  presented  to  the  court  of  appeals 
in  Wheelock  v.  Lee,  74  N.  Y.  495.  There  the  complaint  alleged  five 
causes  of  action.  Four  were  common-law  causes  of  action,  upon 
which  either  party  was  entitled  to  a  trial  by  jury.  The  fifth  cause  of 
action  was  purely  equitable.  It  was  held  that  this  joinder  of  legal  and 
equitable  causes  of  action  by  the  plaintiff  did  not  deprive  the  defendant 
of  the  right  of  trial  by  jury.  The  court  say:  "Where  the  complaint 
is  framed  solely  for  equitable  relief,  and  the  action  is  tried  as  an  action 
in  equity,  the  court,  on  finding  that  the  plaintiff  is  not  entitled  to  any 
equitable  relief,  but  that  the  facts  would  warrant  an  action  for  damages 
which  he  has  not  alleged  or  claimed,  cannot  order  judgment  for  such 
damages.  An  opportunity  must  have  been  afforded  to  the  defendant 
to  claim  a  jury  trial  on  that  ground  of  action."  And,  speaking  of  a 
claim  thait  the  respondent  waived  the  right  to  trial  by  a  jury  by  pro- 
ceeding with  the  trial  at  special  term  without  objection,  the  court  say: 
"The  case,  in  one  of  its  aspects,  was  triable  at  special  term,  and,  had 
the  plaintiff  elected  to  rely  solely  on  his  equitable  cause  of  action,  he 
could  have  proceeded  with  the  trial  there;"  and  it  was  held  that  the  de- 
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fendant,  by  proceeding  with  the  trial  in  sacb  an  action  at  special  t«in, 
does  not  waive  his  right  to  a  trial  by  jury  for  a  cause  of  action  which  is 
different  from  that  to  enforce  which  the  action  is  brought,  although, 
upon  the  facts  adduced  at  the  special  temi,  it  would  appear  that  the 
plaintiff  would  be  entitled  to  some  such  relief. 

The  question  was  also  before  this  court  in  the  case  of  Green  v.  Stew- 
art, 19  App.  Div.  202,  45  N.  Y.  Supp.  982.  That  case  waa  in  its  gen- 
eral character  much  like  the  action  now  under  review.  That  suit 
was  brought  on  the  equity  side  of  the  court  upon  an  agreement  that  a 
certain  conveyance  from  the  defendant  to  one  Weiss  was  fraudnlent, 
and  the  relief  demanded  was  that  such  conveyance  be  set  aside  as 
fraudulent  and  void  as  against  the  plaintiff,  and  that  the  defendant 
Stewart  be  compelled  specifically  to  perform  his  agreement  to  convey 
the  premises  to  the  plaintiff.  Upon  the  trial  the  plaintiff  failed  to 
establish  a  right  to  have  the  conveyance  from  Stewart  to  Weiss  set 
aside  as  fraudulent.  The  court  dismissed  the  complaint  as  to  Weiss, 
but  retained  the  case  as  against  Stewart  for  the  purpose  of  enabling 
the  plaintiff  to  prove  his  damages,  after  it  had  been  established  that  he 
was  not  entitled  to  relief  on  the  equitable  side  of  the  court  Upon 
appeal,  this  was  held  to  be  error;  that  when  the  plaintiff  had  rested 
without  establishing  any  right  to  relief  on  the  equity  side  of  the  court, 
and  it  became  apparent  that  the  only  remedy  he  ever  had  was  at  law,  it 
became  the  duty  of  the  court,  in  view  of  the  answer  of  the  defoidants, 
to  have  dismissed  the  complaint  as  to  the  defendant  Stewart  as  well  as 
to  the  defendant  Weiss. 

These  three  cases,  I  think,  establish  tiie  principle  which  should  be 
applied  by  a  trial  court,  that  where  a  complaint  allies  facts  suiBcient 
to  sustain  a  cause  of  action  in  equity  only,  and  such  an  action  is 
brought  on  for  trial  at  special  term  as  an  equitable  action,  if  the  plain- 
tiff fails  to  prove  the  facts  entitling  him  to  relief  in  equity,  it  is  the  duty 
of  the  court  to  dismiss  the  complaint,  leaving  the  plaintiff  to  commence 
an  action  at  law  to  recover  for  a  legal  cause  of  action,  if  any  exists  in 
his  favor  against  the  defendant.  Where  a  complaint  alleges  facts 
which  would  constitute  a  cause  of  action  either  at  law  or  in  equity, 
and  where,  upon  the  trial  before  a  court  of  equity,  it  appears  that  the 
plaintiff  is  not  entitled  to  equitable  relief,  the  court  may  then,  in  cer- 
tain cases,  retain  the  action,  and  order  it  to  be  tried  as  an  action  at 
law  to  enforce  the  legal  cause  of  action  which  the  facts  alleged  in  the 
complaint  would  diow  existed  in  favor  of  the  plaintiff. 

In  this  action  it  is  apparent  that  the  complaint  alleges  a  single  cause 
of  action,  which  is  equitable  in  its  character, — an  action  to  set  aside 
the  transfers  of  this  policy  of  insurance  by  the  plaintiffs  to  the  defend- 
ant Rosa  Lisner,  and  the  subsequent  transfer  by  Rosa  Lisner  to  Charies 
Bauer,  and  the  cancellation  of  the  policy  by  the  insurance  company. 
The  allegations  of  the  complaint  would  not  justify  a  cause-of  action  for 
a  conversion  of  the  policy.  There  is  no  allegation  as  to  the  value  of 
the  policy.  There  is  no  allegation  of  damage  sustained  by  the  defend- 
ant by  reason  of  the  conversion.  There  is  no  allegation  that  the  legal 
title  to  this  policy  was  vested  in  the  plaintiffs,  or  that  the  plaintiffs 
were  entitled  at  law  to  enforce  the  policy;  the  only  allegation  being 
that  a  transfer  valid  upon  its  face  was  void  for  fraud  or  duress,  and 
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that  the  plaintiffs  were  entitled  to  a  judgment  setting  aside  such  trans- 
fere  and  the  cancellation  based  thereon.  The  trial  court  decided  that 
the  plaintiffs'  equitable  cause  of  action  was  not  proved,  and  from  that 
decision  the  plaintiffs  have  not  appealed.  We  must  assume  that  the 
court  properly  decided  that  question.  It  was  then  the  duty  of  the  court 
to  have  dismissed  the  plamtiffs'  cause  of  action.  The  only  cause  of 
action  alleged  in  the  complaint  equitable  in  its  nature  failed.  The 
court,  however,  not  only  decided  the  plaintiffs  were  not  entitled  to 
judgment  for  the  cause  of  action  alleged  in  the  complaint,  but  held 
thai  the  plaintiffs  were  entitled  to  a  money  judgment  for  a  conversion 
of  the  property,  although  holding  that  the  plaintiffs  were  not  the  own- 
ers of  the  property,  and  proceeded  to  award  a  money  judgment  for  the 
damage  sustained  by  such  conversion.  It  seems  to  ua  entirely  clear 
that  such  a  judgment  is  absolutely  unauthorized,  and  cannot  be  su»- 
tained. 

In  this  discussion  of  the  case  I  have  not  considered  the  allegations  in 
the  answer  of  the  defendant  Bosa  Lisner,  as  it  seems  to  us  that  these 
allegations  are  entirely  ineffectual  as  conferring  any  right  upcm  the 
plaintiffs  which  they  did  not  bare  at  the  commencement  of  the  action, 
and  had  not  allied  in  the  complaint.  The  answer  of  the  defendant 
Bosa  Lisner  has  attempted  to  introduce  quite  a  novel  practice,  which, 
if  successful,  would  create  a  revolution  in  judicial  procedure.  She 
substantially  admits  the  allegations  of  the  complaint  as  to  the  fraud 
practiced  upon  the  plaintiffs,  and  alleges  the  transfer  of  this  policy  of 
insurance  to  Bauer  as  collateral  security  for  the  payment  of  a  loan,  and 
that  when  that  loan  became  due  the  said  Bauer  extended  the  time  of 
payment  thereof  from  time  to  time  until  the  10th  day  of  June,  1893 ; 
that  on  or  about  that  date  he  again  extended  the  time  of  payment  until 
a  time  subsequent  to  October  13, 1893;  that  before  such  extended  time 
•for  the  payment  of  principal  or  interest  had  expired,  and  on  or  about 
the  13th  day  of  October,  1893,  and  without  giving  notice  to  this  defend- 
ant or  to  said  George  Lisner  of  his  intention  so  to  do,  and  without  mak- 
ing a  demand  upon  them  or  either  of  them  for  the  repayment  of  said 
loan  or  the  accrued  interest  thereon,  the  said  Charles  Bauer  wrongfully 
and  unlawfully  surrendered  the  aforesaid  policy  to  the  defendant  in- 
surance company,  accepting  therefor,  as  this  defendant  was  informed 
by  the  said  Bauer  and  the  insurance  company,  the  sum  of  fl,494. 
Her  answer  farther  alleges  that  she  repudiated  this  surrender;  that 
such  surrender  was  a  fraud  upon  her  practiced  by  the  said  Charles 
Bauer,  and  a  wrongful  converaion  of  the  policy;  that  subsequently,  and 
in  April,  1894,  the  insured,  George  Lisner,  died;  that  the  plaintiffs  gave 
notice  of  such  death  to  the  company,  furnished  to  it  due  proof  thereof, 
and  demanded  the  payment  of  the  amount  provided  to  be  paid  upon 
the  policy  upon  .the  death  of  said  George  Lisner,  which  the  company 
refused  to  pay;  and  the  answering  defendant  offers  to  subrogate 
the  plaintiffs  to  all  her  rights  in  and  to  such  policy,  and  in  and  to 
all  moneys  due  thereon,  so  that  the  wrong  heretofore  committed  against 
them  may  be  righted,  and  offers  to  pay  the  amount  paid  by  the  insur- 
ance company,  and  also  whatever  sum  of  money  may  be  due  and  owing 
to  Charles  Bauer  on  account  of  the  loan.  Then  this  defendant  de- 
mands judgment  against  her  co-defendants  that  the  surrender  of  the 
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polity,  and  the  cancdlation  thereof,  be  set  aside  and  declared  nail  and 
md;  that  the  said  policy  be  adjudged  to  be  in  full  force  and  effect,  as 
though  such  surrender  and  cancellation  had  not  been  made;  that  the 
defendant  may  be  adjudged  not  to  have  parted  with  or  been  devested 
of  her  rights  and  interest  under  said  policy,  except  as  collateral  security 
for  the  loan  aforesaid;  and  that,  in  case  the  plaintiffs  shall  fail  to 
establish  their  title  to  said  policy,  they  be  subrogated  to  this  de- 
fendant's rights;  and  that  the  co-defendants  may  be  adjudged  to  pay 
them  the  amount  which  under  said  policy  may  be  due  to  this  defendant, 
with  costs;  and  that  she  have  other  and  further  relief.  That  answer 
appears  to  have  been  served  upon  the  other  defendants,  who  an- 
swered it. 

The  judgment  does  not  proceed  to  enforce  any  claim  that  Rosa 
Lisner  had  against  these  other  defendants,  but  awards  judgment  to 
the  plaintiffs  against  the  defendant  executors  for  the  amount  of  the 
policy.  It  seems  to  us  that  the  attempt  of  the  pleader  who  prepared 
this  answer  of  Rosa  Lisner,  that  by  such  allegations  a  cause  of  action 
could  be  transferred  to  the  plaintiffs,  or  that  they  could  be  subrogattnl 
to  such  a  cause  of  action  which  did  not  exist  in  their  favor  at  the  time 
the  action  was  brought,  and  which  would  entitle  the  plaintiffs  to  re^ 
cover  upon  an  entirely  different  cause  of  action  from  that  alleged  in  the 
complaint,  is  fundamentally  unsound,  and  violates  the  settled  rules 
governing  judicial  procedure.  It  has  been  universally  held  that,  for 
a  plaintiff  to  maintain  a  cause  of  action,  that  cause  of  action  must  have 
existed  at  the  time  of  the  commencement  of  the  action,  and  must  have 
vested  in  the  plaintiff  before  the  action  was  brought  In  many  cases 
supplemental  complaints  have  beai  allowed  to  be  filed,  alleging  facts 
which  have  happened  since  the  service  of  the  original  complaint,  and 
which  would  tend  to  increase  the  damages  or  to  extend  the  relief  to 
which  the  plaintiff  was  entitled.  The  allowance,  however,  of  a  sup- 
plemental pleading  is  in  all  cases  based  upon  the  existence  of  a  cause  of 
action  at  the  time  the  original  pleading  was  served,  and  upon  the  neces- 
sity of  such  a  supplemental  pleading  to  enable  the  court  to  dispose  at 
one  time  of  all  the  questions  arising  as  to  the  nature  of  the  relief  to  be 
given  upon  the  cause  of  action  alleged  in  the  original  pleading.  In  no 
case  that  I  know  of  has  it  been  held  that  a  plaintiff  could  maintain  an 
action  to  enforce  a  cause  of  action  which  did  not  accrue  to  him  until 
after  his  action  was  commenced.  The  cause  of  action  for  which  this 
judgment  is  given,  if  it  existed  at  all  when  this  action  was  commenced, 
was  one  in  favor  of  the  defendant  Rosa  Lisner  against  her  co-defend- 
ants the  executors  of  the  estate  of  Charles  Bauer.  It  was  an  action 
of  a  purely  legal  character,  for  a  conversion  of  securities  held  by  the 
said  Bauer  as  collateral,  he  having  disposed  of  them  when,  under  his 
contract  between  himself  and  the  defendant  Rosa  Lisner,  he  was  not 
entitled  ta  For  such  a  cause  of  action  these  defendants  appellant;: 
would  be  entitled  to  a  trial  by  jury.  The  bringing  on  of  the  cause  of 
action  alleged  in  the  complaint  of  the  plaintiffs,  which  was  entirely 
different  from  that  alleged  in  the  answer  of  Rosa  Lisner,  at  a  special 
term,  could  not  be  held  as  a  waiver  of  this  right  of  the  defendants  to 
have  that  cause  of  action,  as  between  thfflnselves  and  Rosa  Osner, 
tried  by  a  jury.     The  issue  between  the  executors  and  the  idainti& 
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waa  one  which  had  to  be  tried  by  a  court  of  equity.  No  protest  op  ob- 
jection to  such  a  trial  could  have  availed  the  executors,  and  no  express 
consent  to  subrogate  the  plaintiffs  to  any  cause  of  action  which  the 
defendant  Bosa  Lisner  had  against  the  executors,  which  was  alleged 
in  an  answer  interposed  to  a  supplemental  and  amended  complaint, 
could  have  the  effect  of  vesting  the  plaintiffs  with  a  cause  of  action 
which,  when  the  action  was  brought,  was  not  vested  in  thenk  This  is 
especially  so  where  such  a  cause  of  action  is  not  allied  in  the  com- 
plaint, and  is  not  the  basis  for  the  application  to  the  court  for  relief. 

Under  the  view  which  we  have  taken  on  this  subject,  it  is  not  neces- 
sary for  us  to  determine  whether  Rosa  lisner  either  alleged  in  her 
answer  or  proved  upon  the  trial  any  cause  of  action  against  these  exee- 
ators.  Her  right  to  recover  is  based  upon  a  contract  which  she  testi- 
fied was  made  between  herself  and  Charles  Bauer,  or  Louis  Bauer  act- 
ing as  his  agent,  a  few  days  before  the  13th  day  of  October,  1893,  and 
by  which  it  is  alleged  that  Charles  Bauer,  or  Louis  Bauer  as  his  agent, 
stated  to  her  that  Charles  Bauer  would  wait,  before  sacriflclng  her 
securities,  until  she  procured  money  to  pay  off  the  loan  from  her 
iHTother  in  Washington,  and  that  she  need  not  be  anxious  or  worry,  as 
he  would  do  nothing.  It  will  be  noticed  that  this  contract  testified  to 
is  not  the  contract  alleged  in  the  answer  of  Bosa  Lisn^.  She  there 
alleges  an  agreement  made  on  the  10th  of  June,  1893,  to  extend  the 
time  of  the  payment  of  this  note  to  a  period  beyond  the  13th  day  of 
October,  when  the  alleged  conversion  took  place.  If  this  agreement 
is  to  be  treated  simply  as  a  contract  extending  the  time  of  payment,  it 
is  quite  clear  that  it  is  not  enforceable  on  the  ground  that  it  was  with- 
out consideration.  Bauer  had  extended  the  time  of  the  payment  of 
this  note  toe  years,  and  it  is  not  denied  that  in  March,  189'3,  at  the  tim:; 
the  extension  expired,  Bauer  demanded  payment  of  the  indebtedness 
and  refused  further  extension.  The  Lisners,  however,  succeeded  in  in- 
ducing him  to  delay  taking  proceedings  to  enforce  such  payment  until 
after  Charles  Bauer  sailed  for  Europe,  in  June,  and  then  succeeded  in 
inducing  his  agent  to  postpone  such  proceeding,  from  time  to  time, 
until  Charles  Bauer  returned  from  Europe,  in  October.  It  is  not  dis- 
puted that  all  this  time  Charles  Bauer  or  his  agent,  Louis  Bauer,  was 
insisting  upon  the  payment  of  the  note,  and  postponing  the  proceedings 
from  day  to  day  upon  the  promises  of  the  defendants  Lisners  to  pay; 
but  according  to  the  testimony  of  the  Lisners,  in  October,  they  suddenly 
assumed  an  entirely  different  attitude,  exhibiting  then,  for  the  first 
time,  a  great  desire  to  prevent  Rosa  Lisner  from  becoming  anxious,  and 
giving  her  to  understand  that  the  payment  of  this  note  would  be  in- 
definitely extended  until  she  was  able  to  procure  money  with  which  to 
meet  it  from  some  other  source.  It  appeared  from  the  evidence  that, 
during  the  summer  and  fall  of  1893,  there  was  a  severe  financial  dis- 
turbance, and  that  money  was  almost  impossible  to  procure;  but, 
under  the  circumstances,  it  seems  quite  clear  that  such  an  expression  of 
intention  as  was  testified  to  on  the  pari  of  Charles  Bauer  and  Louis 
Bauer  is  not  sufficient  to  establish  a  binding  ccmtiact  which  wonld  ex- 
tend the  time  of  the  payment  of  the  note  indefinitely,  or  prevent  the 
Bauers  from  enforcing  it.  If  Charles  Bauer  had  commenced  an  action 
upon  the  note  on  the  13th  day  of  October,  it  would  seem  quite  dear 
49N.Y.S.-64 
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that  tMer  aDeged  agreement  would  not  have  been  a  valid  defense  to  that 
action.  Any  right  which  Rosa  Lisner  could  possibly  have  as  against 
Charles  Bauer  would  be  upon  the  ground  that  what  he  said  prior  to  the 
13th  of  October  was  a  waiver  of  his  right  to  enforce  his  contract  with 
the  Lisners,  and  sell  the  property  held  by  him  as  collateral  security, 
without  a  demand  for  the  payment  of  the  money,  or  notice  that  he  in- 
tended to  enforce  the  terms  of  his  contract,  or  that  what  he  had  es- 
topped him  from  enforcing  this  contract  without  notice  to  the  Lisners. 
But  no  such  cause  of  action  was  alleged  in  the  answer  of  the  defendant 
Rosa  Lisner.  No  mention  of  such  agreement  is  made  in  the  complaint, 
and  the  allegation  in  the  answer  of  Rosa  Lisner  is  that  the  contract 
was  made  in  June,  extending  the  time  beyond  the  13th  of  October, 
when  the  alleged  conversion  took  place ;  and  what  she  appears  to  seek 
fai  this  manner,  as  against  the  executors  of  Charles  Bauer,  is  to  enforce 
this  contract  made  in  June.  Whether  or  not  such  a  contract  can  be 
enforced  if  made,  or  whether  this  appropriation  by  Baoers  at  this 
policy  of  insurance  was  a  conversion  thereof,  or  gave  to  Rosa  Lisner 
any  right  of  recovery  against  Bauer  or  his  estate,  must  be  determined 
in  an  action  brought  for  that  purpose;  and  such  a  question,  we  think, 
eannot  be  injected  into  this  equitable  cause  of  action,  which  is  to  en- 
force a  claim  by  these  plaintiffs  to  this  policy  of  insurance,  in  which 
the  court  below  has  decided  they  had  no  interest 

We  think,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordereid,  with  costs  to  the  appellants  to 
abide  the  event     All  ccmcnr. 


RANKERT  V.  TOWN  OF  JUNIUS. 
IBopreme  Court,  Appellate  Division,  Foortli  Department    Fe3>mai7  8,  1896.) 

1.  Defective  Hiohw ays— Question  fob  Jury. 

The  evidence  showed  that  a  roadway  had  been  cMistructed  over  a  ditch, 
leaving  several  feet  of  the  latter  open  on  each  side  of  the  road;  that  lUe 
^tch  had  been  obscured  by  weeds  and  grass  for  many  years,  which  condi- 
tion, and  that  accidents  had  occurred  by  reason  thereof,  were  well  known  to 
a  highway  commissioner  of  the  town.  Plaintiff,  who  was  injured  by  step- 
ping Into  the  ditch  on  a  very  dark  night,  testified  that  she  did  not  know  of 
its  existence,  but  tried  carefully  to  keep  to  the  beaten  pathway  on  the  road. 
There  was  no  evidence  as  to  when,  or  by  what  autborl^,  the  ditch  was  oon- 
•tructed.  Laws  1800,  c.  668,  §  16,  Imposes  a  liability  upon  towns  for  In- 
juries sustained  by  reason  of  defects  In  highways  existing  because  of  Delect 
•f  the  highway  commissioners.  Held,  that  the  questions  of  the  negligence 
•f  the  town  and  of  plaintiff's  contributory  negligence  should  have  b^  sQb- 
mltted  to  the  Jury. 

9.  Trial— DiRBCTiNo  Verdict. 

In  deciding  whether  the  questions  of  defendant's  neg^gence  and  ot  {daln- 
tlfTs  contributory  negligence  should  be  submitted  to  the  Jury,  plaintifl  b 
euHtled  to  have  all  contested  facts  deemed  decided  In  her  favor. 

IL  Defective  Highway — Notice. 

The  fact  that  an  open  ditch  on  both  sides  of  a  highway  bad  bera  for 
many  years  obscured  by  weeds  and  grass  Is  construotlve  notice  to  the  town 
authorities  of  the  defect  In  the  highway. 
Follett,  J.,  dissenting. 
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Action  by  Ida  A.  Rankert  against  the  town  of  Janius  to  recover 
damages  for  an  injury  to  the  plaintiff,  caused  by  a  defective  highway 
in  the  town  of  Junius,  Seneca  county,  which  occurred  on  the  27th  day 
of  October,  1891.  The  action  was  tried  at  tiie  Wayne  county  trial 
term  in  June,  1896,  when  the  plaintiff  was  nonsuited,  and  her  excep- 
tions were  ordered  by  the  court  to  be  heard  in  the  first  instance  in  the 
appellate  division  of  this  court.     Exceptions  sustained. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

M.  C.  Taylor,  for  plaintiff. 
Charles  A.  Hawley,  for  defendant. 

WARD,  J,  The  plaintiff  was  injured  by  stepping  into  a  hole  about 
18  inches  deep  and  2  feet  wide  in  a  highway  in  the  village  of  Dublin, 
in  the  town  of  Junius,  in  Seneca  county,  early  in  the  evening  of  the 
27th  of  October,  1891.  The  accident  was  a  severe  one,  breaking  her 
leg.  The  village  was  a  small,  unincorporated  one,  having  a  post  ofiBce, 
an  hotel,  a  store,  and  other  buildings.  The  street  was  one  consider- 
ably used  by  the  people  of  the  place  and  its  vicinity.  It  was  58  feet 
wide  between  the  fences.  There  were  dirt  sidewalks  along  each  edde 
next  to  the  fences  in  the  village  and  at  the  place  of  accident  In 
the  center  of  the  village  thie  road  running  north  and  south  was  inter- 
sected by  a  sluiceway  or  ditch,  and  over  this  sluiceway  a  dirt  road 
had  been  constructed,  nearly  in  the  center  of  the  highway,  24  feet  and 
G  inches  wide.  The  accident  was  on  the  east  side  of  this  roadway, 
and  about  2  -feet  from  its  eastern  edge.  The  sluiceway  was  open  on 
each  side  of  the  highway  to  the  limits  of  the  highway,  except  such  por- 
tions as  were  covered  by  sidewalk,  and  the  distance  of  the  sluiceway 
from  the  eastern  boundaries  of  the  highway  to  the  roadway  was  23 
feet  and  3  inches,  and  the  depth  varied  from  18  inches  to  31  inches, 
with  varying  width  at  top  and  bottom  from  2  to  3  feet  Rank  grass, 
horse-radish,  and  other  vegetable  matter  had  grown  up  along  thip 
slniceway,  and  in  the  fall  of  the  year  had  fallen  over,  and  substan- 
tially obscured  it  frcHn  sight  Tlie  plaintiff  was  a  dressmaker,  living 
some  distance  from  the  village,  and  had  been  employed  for  several  sea- 
sons by  residents  of  the  village  and  its  vicinity,  and  was  somewhat  fa- 
miliar with  the  location  of  the  street,  sidewalks,  and  surroundings. 
It  was  the  custom  of  people  coming  from  the  south  on  the  east  side- 
walk approaching  this  sluiceway  to  pass  diagonally  from  about  oppo- 
site a  Mr.  Sherman's  residence  to  the  beaten  track  of  the  road,  and 
thence  proceed  north  to  the  post  office  on  the  west  side.  On  the 
evening  in  question  the  plaintiff  had  arranged  to  return  home,  and 
after  dark  had  i)assed  from  the  post  office  to  this  highway,  thence 
diagonally  to  Mr.  Sherman's  house  on  the  east  side  <rf  the  highway. 
Visiting  there  for  a  few  moments,  she  started  to  return  to  the  post 
office  by  the  same  route,  where  she  was  to  take  a  conveyance  for 
home.  The  night  was  very  dark.  She  testifies  that  she  could  not 
see  just  where  she  was  going,  but  she  was  careful,  as  she  thought,  to 
take  the  course  that  would  lead  her  into  the  beaten  track  of  the  high- 
way, and  while  doing  so  she  stepped  into  this  hole,  as  above  stated. 


Digitized  by 


Google 


852  49  NEW  YORK  8UPPLBHBNT  ^Opk  CC 

•ad  83  New  York  Stata  Reporter. 

Tlie  evidence  disclosed  that  this  Blaiceway  had  been  in  the  same  con- 
dition for  many  years;  tliat  several  years  before,  a  resident  of  this  vil- 
lage had  stepped  into  this  hole,  and  he  thereupon  notified  the  high- 
way commissioner  of  the  town  of  the  fact;  and  that  a  number  of  others 
had  had  the  same  experience,  and  that  it  was  a  death  trap,  and  ought 
to  be  fixed,  but  no  attention  was  paid  to  it  by  the  town  authorities. 
The  plaintiff  testified  that  she  did  not  know  of  the  existence  of  this 
open  sluiceway;  that  she  had  observed  the  grass  and  othar  vegetable 
matter,  and  was  trying  to  avoid  that  when  the  accident  occurred. 
There  was  no  evidence  as  to  when  this  sluiceway  was  created,  or  by 
what  authority. 

Section  16,  c.  568,  Laws  1890,  in  force  at  the  time  of  this  accident, 
provides  that  "every  town  shall  be  liable  for  all  damages  to  persons 
or  property  sustained  by  reason  of  any  defect  in  its  highways  or 
bridges,  existing  because  of  the  neglect  of  any  commissioner  of  high- 
ways in  such  town."  "If  •  •  •  a  municipal  corporation  has 
notice  of  an  unauthorized  obstmction  in  the  street,  or  an  excavation 
therein  which  renders  the  way  unsafe,  it  is  bound  to  remove  the  ob- 
struction, and  fill  or  guard  the  excavation,  so  as  to  protect  the  public 
from  injury;  and  for  a  negligent  omission  of  the  duty  it  will  be  held 
responsible."  Judge  Andrews,  speaking  for  the  court  of  appeals  in 
Weed  V.  Village  of  Ballston  Spa,  76  N.  Y.  336.  In  that  case  the 
plaintiff  drove  into  a  trench  which  had  been  left  unguarded  in  a  street, 
and  was  injured,  and  a  recovery  for  damages  in  consequence  thereof 
was  sustained.  In  Ivory  v.  Town  of  Deer  Park,  116  N.  Y.  476,  22  N. 
E.  1080,  the  plaintiff  was  traveling  in  a  wagon,  in  the  nighttime,  along 
a  road  in  the  town  of  D.,  which  had  been  many  years  used  as  a  high- 
way. At  a  point  where  the  beaten  track  curved,  his  horses,  instead 
of  following  the  curve,  continued  straight  on,  and  the  wagon  fell  down 
into  a  cut  made  by  a  railroad  company  about  11  years  before,  and  the 
plaintiff  was  injured.  The  edge  of  the  cutting  was  about  11  feet  from 
the  beaten  track.  There  was  no  ditch  or  barrier  of  any  kind  between. 
The  surface  was  substantially  smooth  and  unbroken,  and  had  remained 
so  from  the  time  that  the  excavation  was  made.  In  an  action  to  re- 
cover damages  it  was  held  that  the  question  of  the  defendanf  a  com- 
mission's negligence  was  properly  submitted  to  the  jury. 

The  learned  counsel  for  the  respondent  contends  that  the  defend- 
ant is  not  liable,  because  the  defect  was  one  of  plan,  and  not  of  neg- 
ligent construction  or  dilapidation.  '  We  assume  that  he  means  by 
this  that  the  town  authorities  have  exercised  a  jndgmait  as  to  the 
manner  of  the  construction  of  this  sluiceway  and  the  protections  to 
its  approach,  and  the  courts  cannot  supervise  that  judgment  There 
is  evidence  of  n^ligent  construction,  and  of  the  continuance  of  an 
open  ditch  and  pubUc  nuisance  in  a  highway,  of  sufficient  depth  and 
size  to  create  injury  to  persons  using  the  highway,  whoever  may  have 
been  responsible  forit.  The  counsel  also  contends  that  there  is  not  suf- 
ficient evidence  of  the  defendant's  negligence,  or  of  the  freedom  of  the 
plaintiff  from  contributory  negligence,  to  submit  those  questions  to 
the  jury.  We  cannot  concur  in  this  view.  Leaving  a  sluiceway  of 
this  character  open  and  unguarded,  oceupjing  23  feet  of  the  width  of 
the  58-foot  highway,  and  permitting  grass  and  other  vegetable  matter 


Digitized  by 


Google 


Sap.  Ct.)  SHAFTKB   V.  HARTIM.  853 

to  accQinalate  around  it,  so  that  it  was  difficult,  if  not  impossible,  for 
the  traveler  to  discover  it,  certainly  presents  some  evidence  for  the 
consideration  of  the  jury  as  to  the  defendant's  negligence.  The  streets 
are  for  the  use  of  the  public.  It  is  the  duty  of  the  municipal  authori- 
ties to  see  that  they  are  Isept  in  a  reasonably  safe  condition.  The 
public  have  a  right  to  use  the  streets  in  the  nighttime  as  well  as  in  the 
daytime,  only  more  care  is  required  on  the  part  of  the  traveler  or  the 
pedestrian  when  his  sight  is  obscured  by  the  darkness.  In  deciding 
this  motion,  and  in  determining  the  correctness  of  the  nonsuit,  the 
plaintiff  is  entitled  to  the  most  favorable  inferences  deducible  from 
the  evidence,  and  all  contested  facts  are  to  be  deemed  decided  in  her 
favor.  Behberg  v.  Mayor,  etc,  91  N.  Y.  141.  The  question  of  con- 
tributory negligence  should  have  been  submitted  to  the  jury.  The 
condition  of  this  ditch  for  the  length  of  time  stated  was  constructive 
notice  to  the  town  authorities  of  this  defect  in  the  highway.  Besides, 
a  commissioner  of  the  town  had  had  actual  notice  of  its  condition,  and 
of  accidents  similar  to  the  one  which  happened  to  the  plaintiff. 

The  plaintiff's  exceptions  should  be  sustained,  and  a  new  trial 
granted,  with  costs  to  the  plaintiff  to  abide  the  event.  All  concur, 
except  HARDIN,  P.  J.,  who  concurs  in  the  result,  and  FOLLETT, 
J.,  dissenting. 

HABDIN,  P.  J.  I  am  inclined  to  the  conclusion  that  there  was 
evidence  upon  which  the  juiy  might  have  found  defendant's  negli- 
gence, and  plaintiff  free  from  negligence,  and  so  I  favor  a  new  trial. 
See  Maxim  v.  Town  of  Champion,  50  Hun,  88,  4  N.  Y.  Supp.  516, 
affirmed  119  N.  Y.  626,  23  N.  E.  1144;  Warner  v.  Village  of  Randolj*, 
18  App.  Dlv.  461,  45  N.  Y.  Supp.  1112;  Lane  v.  Town  of  Hancock, 
142  N.  Y.  515,  37  N.  E.  473. 

FOLLETT,  J.  I  dissent  on  the  ground  that  the  evidence  is  insuffi- 
cient to  sustain  a  verdict  that  the  defendant  was  n^ligent,  or  that 
the  plaintiff  was  free  from  contributory  negligence. 


SHAFFER  T.  MARTIN  et  aL 

{Supreme  Court,  Appellate  Division,  Fourth  Department    February  6,  1898.) 

U  Fraudulent  Conveyances— Partnership — Advances  by  Partner. 

C.  and  G.  were  partners  in  business.  C.  contributed  to  the  firm,  as  his 
own  money,  the  proceeds  of  a  house  which  belonged  to  his  deceased  wife, 
and  In  which  he  had  a  life  estate;  G.  supposing  that  the  money  thus  con- 
tributed belonged  to  C.  absolutely.  Afterwards,  the  firm  being  Insolvent, 
<!.,  without  the  knowledge  of  G.,  sold  to  his  daughter  (to  whom  his  other 
children  had  assigned  their  claims  In  the  money  advanced  by  C.  to  the  part- 
nership) and  two  other  parties  the  stock  in  trade  of  said  business,  and  gave 
them  a  bill  of  sale  therefor,  signed  by  him  in  the  name  of  the  firm.  The 
consideration  expressed  in  the  bill  of  sale  was  the  amount  which  C.  had 
contributed  to  the  business  out  of  the  proceeds  of  the  house,  and  Interest 
thereon,  and  certain  debts  which  were  legally  due  from  the  partnership  to 
the  other  two  grantees  therein.  The  property  described  In  the  bill  of  sale 
was  equal  in  value  to  the  claims  it  was  sold  to  satisfy,  including  the  Inter- 
est.   Held,  that  the  bill  of  sale  was  void  as  to  the  daughter  of  C  (be  having 
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no  right,  aa  against  other  creditors,  to  allow  Interest  on  money  In  wblcb  be 
had  a  life  estate),  and,  being  void  as  to  one,  was  void  as  to  the  other 
grantees. 
8.  Partnership— Advances  bt  Partner— Riohts  of  Cheditors. 

Where  a  partner  advances  borrowed  money  to  bis  firm,  as  his  own,  and 
his  partners  have  no  notice  of  the  source  from  whence  the  money  came,  the 
person  who  loaned  the  money  to  the  partner  does  not  become  a  creditw  of 
the  firm. 

8.  Statutk  of  Frauds— Personal  Property. 

Where  a  sale  of  personal  property  Is  void  In  part,  as  within  the  statute 
of  frauds,  it  Is  void  in  toto. 

L  Bahb— Rights  of  Vendrbs. 

Where  a  bill  of  sale  is  good  as  to  certain  grantees,  and  bad  as  to  another, 
and  by  the  instrument  the  title  in  the  things  sold  Is  so  blended  that  on  the 
face  thereof  the  good  cannot  be  separated  from  the  bad,  the  instmment  is 
void  as  to  all. 
6.  Admission  of  Evidbnce— Review. 

An  error  in  the  admission  of  evidence  in  the  trial  of  an  equity  case  will 
not  be  cause  for  reversal  unless  It  appears  on  appeal  that  the  error  complain- 
ed of  has  affected  the  result. 

FoUett  and  Green,  JJ.,  dissenting. 

Appeal  from  special  ievm,  Monroe  oonnty. 

Action  by  William  H.  Shaffer,  as  receiver  of  the  firm  of  Cnrran  & 
Cooler,  against  Sabina  C.  ^lartin  and  others.  From  a  judgment  for 
plaintiff  entered  on  the  decision  of  the  trial  court  at  equity  term,  de- 
fendants appeal.     Afiirmed. 

The  defendants  Richard  Cnrran  and  Francos  T.  Goler  on  the  9th  day  of  De- 
cember, ISSiS,  were  co-partners,  under  the  firm  name  of  Cnrran  &  Goler,  in 
the  drug  business;  having  a  store  at  No.  44  West  Main  street,  Rochester,  N. 
T.  At  that  time  the  firm  was  insolvent:  owing  about  J25,000,  and  their  prop- 
erty being  valued  at  less  than  ?12.000.  A  nnmb^r  of  judgments  had  been  enter- 
ed and  docketed  agninst  them  in  Monroe  county,  and  executions  returned 
unsatisfied.  In  18(>o  the  partnership  in  this  drug  business  had  been  entered 
into  between  Richard  Curran  and  George  W.  Goler,  the  husband  of  Frances 
T.  Ctoler,  and  the  business  carried  on  by  thein  until  Octoljer,  1876,  when,  George 
W.  Goler  l)ecoming  embarrassed  In  other  business  ventures,  a  nominal  disao- 
Intlon  of  the  firm  occurred;  the  Interest  of  George  W.  Goler  being  transferred 
to  Frances  T.  Goler,  and  Curran  and  Mrs.  Goler  carrying  on  the  business  as 
a  firm  until  the  0th  of  December,  1895,  aforesaid.  In  18S2  the  firm  contemplat- 
ed a  removal  to  a  larger  and  more  elegant  store,  and  for  that  purpose  needed 
a  larger  capital  In  their  business.  The  discussion  of  this  necessity  resulted 
in  a  contribution  to  the  capital  of  the  concern  of  $2,700  by  Curran,  and  ^.500 
by  Mrs.  Goler.  About  the  year  1882  a  house  In  Rochester,  that  Richard  Cur- 
ran had  purchased  out  of  means  derived  from  the  firm  business,  and  had  deeded 
to  his  first  vrtfe,  was  required  by  the  city  for  the  purposes  of  a  street;  and 
condemnation  proceedings  resulted  in  about  $6,000  coming  into  the  hands  of 
Cnrran.  The  first  wife  of  Curran  had  died  without  devising  the  property, 
leaving  four  children  of  the  marriage  with  Richard  Curran,  viz.  Mary,  Sabina, 
Emma,  and  Monica.  Curran,  with  about  $3,000  of  this  money,  had  bought 
another  house  and  lot  in  Rochester,  and  had  it  deeded  to  his  second  wife,  and 
deposited  $2,700  of  the  remainder  in  a  bank  in  Rochester,  in  his  name,  as 
guardian.  This  $2,700  was  the  money  that  Richard  Curran  paid  as  his  share 
of  the  increased  capital  aforesaid.  On  the  said  9th  day  of  December,  Richard 
Curran,  under  the  firm  name  of  Cnrran  &  Goler,  and  without  the  knowledge 
of  Frances  T.  Goler,  made  and  delivered  to  George  H.  King.  Rosa  R.  King, 
and  Sabina  O.  Martin,  formerly  Sabhia  C.  Curran,  the  daughter  of  Richard 
Ourran,  an  Instrument  In  writing,  of  which  the  following  is  a  copy: 

"In  consideration  of  the  sum  of  seventy-three  hundred  dollars,  we  hereby  sell 
and  transfer  to  George  H.  King,  Rosa  R.  King,  and  Sabhia  O.  Martin  all  the 
drugs,  medicines,  fancy  goods,  cutlery,  surgical  instruments  and  appliances,  per- 
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fames,  aad  goods  of  every  description,  now  In  the  store  No.  44  West  Main  street. 
In  the  city  of  Bochester,  N.  Y.,  except  any  mineral  waters  In  said  store,  and  also 
all  flxtnres  therein,  with  the  exception  of  the  soda  fountain.    This  sale  is  In 
full  payment  and  satisfaction  of  oar  indebtedness  to  the  above  parties. 
"Decembo'  9,  1886.  Curran  &  Ooler." 

At  the  same  time  the  danghters  Mary,  Emma,  and  Monica  executed  separate 
Instruments  assigning  to  Sablna  O.  Martin  "my  claim  against  the  firm  of  Cur- 
ran &  Goler,  the  said  claim  being  the  one-fourth  part  of  about  twenty-seven 
hundred  dollars,  with  Interest  therefrom  from  the  month  of  January,  1883;  the 
same  being  for  moneys  received  by  said  firm  of  Curran  &  Goler,  and  belonging 
to  me,  or  to  which  I  was  entitled."  On  the  10th  day  of  December,  1895, 
Frances  T.  Goler  execnted  to  her  son  Frank  H.  Goler,  as  trostee,  a  transfer  In 
writing  of  the  same  property  covered  by  the  bill  of  sale  from  Richard  Curran, 
and  other  property,  in  trust  for  the  payment  by  the  trustee  of  eight  creditors  of 
the  firm,  in  addition  to  a  claim  of  the  trustee  representing  considerable  Indebt- 
edness, and  covering  the  property  of  the  firm,  substantially.  This  Instrument 
was  made  without  the  knowledge  or  consent  of  Richard  Curran.  Richard -Cur- 
ran then  commenced  an  action  against  his  partner,  Mrs.  Goler,  to  dissolve  the 
partnership,  and  to  distribute  its  effects  among  its  creditors;  and  in  that  action 
tbe  plaintiff  in  this  action  was  appointed  receiver  of  the  property  of  the  firm. 
He,  with  the  authority  of  the  court,  instituted  this  action  to  have  declared  fraudu- 
lent and  void,  as  against  the  creditors  of  the  firm,  the  bill  of  sale,  and  the  instru- 
ment of  trust  to  Frank  Goler.  The  trial  court  set  aside  and  declared  void  these 
two  instruments,  as  against  the  creditors  of  the  firm,  and  directed  that  the  prop- 
erty of  the  firm,  or  the  proceeds,  be  deposited  in  a  bank  In  Rochester,  by  consent 
of  aU  tbe  parties,  to  await  tbe  result  of  this  action,  and  should  belong  to  the 
plaintiff,  for  distrlbatlon  among  the  creditors  of  the  firm.  Neither  of  the  part- 
ners answered  in  the  action,  but  the  Kings  and  Mrs.  Martin  and  Frank  Goler, 
as  trustee,  did  answer;  tbe  Kings  and  Mrs.  Martin  alleging  In  their  answer  that 
tbe  instrument  executed  to  Goler  was  void  as  against  creditors;  and  Frank  Goler, 
the  trastee,  alleging  that  the  bill  of  sale  was  fraudulent  and  void  as  against 
creditors.  The  only  parties  appealing  from  the  Judgment  are  the  Kings  and 
Mrs.  Martin. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

James  Breck  Perkins,  for  appellant  Martin. 

F.  E.  Drake,  for  appellants  George  H.  and  Rosa  R.  King. 

P.  M.  French,  for  respondents. 

WARD,  J.  The  trial  court  tnade  full  and  exhaustive  findings  of 
fact,  among  which  was  the  following:  That  the  bill  of  sale  above  set 
forth  was  "executed  and  delivered  by  the  said  defendants  Richard 
Curran  and  Frances  T.  Goler,  and  was  received  and  accq>ted  by  said 
defendants  George  H.  King,  Rosa  R  King,  and  Sabina  G.  Martin, 
with  intent  to  hinder,  delay,  and  defraud  the  just  creditors  of  the  said 
defendants  Richard  Curran  and  Frances  T.  Goler  of  their  lawful 
claims,  debts,  and  demands,  and  particularly  to  so  hinder,  delay,  and 
defraud  tbe  judgment  creditors  and  other  creditors  of  the  partnership, 
and  that  said  defendants  [Curran  and  Golerl  have  no  other  property 
than  that  attempted  to  be  conveyed  by  said  Ijill  of  sale,  out  of  which 
the  judgments  above  set  forth  [the  ones  against  the  firm]  can  be  col- 
lected." That  no  testimony  was  offered  upon  the  trial  to  prove  that 
Bicbard  Curran  was  ever  appointed  guardian  for  his  children.  That 
neither  the  defendant  Frances  T.  Goler,  nor  her  husband,  nor  any 
other  agent  of  hers,  knew  the  source  from  which  the  f 2,700  had  been 
derived,  at  the  time  it  was  contributed  to  the  partnership  capital  by 
Richard  Curran;  nor  did  they  have  such  knowledge  prior  to  the  year 
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1894,  or  that  said  snm  belonged  to  any  trust  fund.  That  ffichard 
Curran  was  the  tenant  by  flie  curtesy,  after  the  death  of  his  first  wife, 
in  the  house  and  lot  condemned  for  public  purposes,  and  after  its  sale 
was  entitled  to  the  use  of  the  fund  realized  therefrom,  and  that  he 
never  executed  a  consent  to  take  a  gross  sum  on  account  of  such  ten- 
ancy. It  is  apparent  that  the  consideration  of  the  bill  of  sale  con- 
sisted of  two  elements:  First.  A  claim  of  the  defendant  Sabina  C. 
Martin,  growing  out  of  the  fact  that  in  1882  Bichard  Curran,  one  of 
the  partners  of  the  firm  of  Curran  &  Goler,  upon  an  arrangement 
with  the  other  partner,  Frances  T.  Qoler,  through  her  husband,  Geoiye 
H.  Goler,  put  the  f2,700  into  the  firm  to  increase  its  capital.  This 
money  had  been  deposited  in  a  bank  in  Rochester  by  mchard  Curran. 
and  was  a  part  of  a  fund  received  from  the  city  of  Rochester  in  con- 
demnation proceedings,  whereby  a  house  and  lot  were  taken  for  pub- 
lic use,  the  title  to  which  was  vested  in  the  first  wife  of  Richard  Cur- 
ran, and  upon  her  death  had  vested  in  Sabina  C.  Martin  and  her  three 
sisters,  subject  to  a  life  estate  of  Richard  Curran.  This  f2,700,  and 
interest  on  the  same  from  January  1,  1883,  until  the  execution  of  the 
bill  of  sale,  amounted  to  |4,618.83,  which  went  into  the  consideration 
of  the  bill  of  sale,  expressed  at  ¥7,300;  thus  including,  as  a  considera- 
tion in  the  bill  of  sale,  about  f  2,000  of  interest  upon  the  amount  paid 
into  the  firm  by  Richard  Curran.  The  other  element  consisted  of 
debts  due  to  the  defendant  Rosa  King,  in  the  sum  of  |886.75,  and  to 
George  H.  King,  in  the  sum  of  f  1,794.42;  making  the  balance  of  the 
consideration  up  to  the  amount  stated  in  the  bill  of  sale.  It  is  con- 
ceded in  the  case  that  the  claims  of  the  Elings  were  just  debts  against 
the  firm. 

The  defendants'  first  difficulty  lies  in  the  fact  that  about  f2,000 
of  the  consideration  of  this  instrument  consisted  in  interest  upon,  or 
use  of,  the  f2,700  claimed  by  the  defendant  Martin,  and  which  was 
never  the  property  of  Richard  Curran's  children,  but  belonged  to 
Richard  Curran  himself,  as  the  tenant  by  the  curtesy  in  the  real  estate 
from  which  the  money  was  realized.  And,  where  land  in  which  one 
has  an  interest  as  tenant  by  the  curtesy  is  sold,  the  moneys  obtained 
therefor  represent  the  land;  and  the  tenant  by  the  curtesy  is,  in  any 
event,  entitled  to  interest  thereon  during  his  life.  In  re  Gamp,  126 
N,  y.  377,  27  N.  E.  799.  The  testimony  in  the  case  shows  that  the 
property  transferred  by  the  bill  of  sale  was  of  the  value  from  (7,000 
to  f8,000, — an  amount  evidently,  in  the  estimation  of  the  parties  to 
the  bill  of  sale,  sufficient  to  pay  the  debts  which  made  up  its  consider- 
ation. The  effect  of  this  transaction  is  that  f 2,000  of  the  consider- 
ation, the  property  of  one  of  the  firm,  is  turned  over  to  one  of  his 
children,  and  his  creditors  deprived  of  it, — an  element  sufficient  of 
itself  to  taint  the  transaction  with  fraud.  Eliminating  the  f2,000 
from  the  consideration,  and  we  have  the  chfldren  of  one  of  the  part- 
ners and  two  favored  creditors  obtaining  the  property  for  |2,000  less 
than  its  value,  which  is  a  strong  indicia  of  fraud  upon  the  other  cred- 
itors. 

But  the  respondent  claims  that  not  only  the  interest  on  the  |2,700 
was  fictitious  and  fraudulent,  but  the  princinal  itself  did  not  form  a 
valid  consideration  for  the  bill  of  sale,  for  the  reason  that  the  chil- 


Digittzed  by 


Google 


Sup.  Ct)  SHAFFER  ▼.  MARTIN.  857 

•dren  did  not  become  the  creditors  of  the  firm,  nor  was  any  trust  npon 
the  property  of  the  Ann  impressed  in  their  favor,  because  the  evidence, 
fairly  considered,  establishes  that  neither  Mrs.  Goler  nor  her  husband 
had  any  notice  or  knowledge  at  the  time  that  this  money  was  put 
into  the  firm  that  it  belonged  to  the  children,  or  that  it  was  other 
than  the  money  of  Richard  Curran.  The  appellants  contend  that 
the  other  partner  had  notice  of  the  character  of  this  fund ;  but,  if  she 
did  not  have  such  notice,  as  the  money  was  put  in  for  the  benefit  of 
the  firm  the  knowledge  of  Curran  was  the  knowledge  of  the  firm. 
We  will  first  consider  the  legal  question  raised,  and  then  the  question 
of  fact,  as  to  the  notice. 

Long  ago  Lord  Chancellor  Thurlow  said,  in  Ex  parte  Apsey,  3 
Brown,  Ch.  265:  "Where  one,  by  abusing  his  trust,  advances  trust 
moneys  to  the  partnership,  that  will  not  raise  a  contract  between  the 
partnership  and  the  person  whose  money  it  is."  In  Jacques  v.  Mar- 
quand,  6  Cow.  497,  the  principle  was  laid  down  that  a  partner  who 
holds  money  in  his  individual  right,  in  trust  for  another,  cannot  sub- 
ject the  firm  to  an  action  for  the  money  by  applying  it  to  the  use  of 
the  firm,  without  the  knowledge  or  privity  of  the  other  member  or 
members  of  the  firm;  otherwise  where  it  is  apoUed  with  their  knowl- 
edge or  privity.  And  it  was  also  held  that  where  a  partner  borrows 
money  on  his  individual  credit,  and  afterwards  applies  it  to  the  pay- 
ment of  partnership  debts,  or  lends  it  to  the  firm,  this  does  not  make 
the  original  lender  a  creditor  of  the  firm.  The  court  in  that  case 
fortified  its  position  by  reference  to  a  large  number  of  English  cases, 
and  this  case  has  been  followed,  without  substantial  dissent,  in  this 
state.  HoUembaek  v.  More,  44  N.  Y.  Super,  Ct.  107;  Willett  v. 
Stringer,  17  Abb.  Prac.  152;  Tallmadge  v.  Penoyer,  35  Barb.  120- 
126,  and  cases  cited;  Denton  v.  Merrill,  43  Hun,  228.  And  the 
same  doctrine  is  asserted  in  17  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  1071, 
and  cases  cited  in  note  3.  No  privity  could  be  established  between 
the  children  of  Curran  and  the  firm,  as  to  this  |2,700,  until  its  pay- 
ment was  adopted  by  the  firm  with  the  knowledge  and  assent  of  all 
its  members;  and  thus,  in  equity,  the  relation  of  debtor  and  creditor 
was  established  between  the  children  and  the  firm. 

It  is  unnecessary  to  consider  the  question  as  to  whether  the  advance 
of  the  new  capital  needed  by  the  firm  was  in  any  sense  a  loan  to  the 
firm,  and  whether  it  did  not  bear  the  same  relation  to  the  creditors 
of  the  firm  that  an  original  advance  of  capital  might  have  done,  or 
whether  the  circumstance  was  material,  in  view  of  this  advance  of  cap- 
ital, whether  the  other  partner  knew  the  source  from  whence  it  came, 
as  we  have  reached  the  conclusion,  as  will  be  hereinafter  stated,  that 
the  other  partner  had  no  notice,  as  a  matter  of  fact,  of  the  source 
of  this  advance.  The  testimony  as  to  whether  this  notice  was  given 
at  the  time  the  money  was  advanced  is  confined  to  the  statements  of 
Richard  Curran  and  George  W.  Goler;  Curran  testifying  that  Qoler 
had  sach  notice,  and  Goler  absolutely  denying  that  any  such  notice 
was  given,  or  that  he  had  any  knowledge  of  the  same.  Pregnant 
facts  devdoped  by  the  testimony  serve  to  confirm  the  testimony  of 
Goler.  Curran  testifies  that,  though  he  had  this  money  for  13  years, 
he  had  in  no  manner  notified  his  children  of  the  fact  that  he  had  pat 
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it  into  the  firm  nntil  the  day  before  the  bill  of  sale  was  executed.  He 
further  testifled  that  Goler  had  written  him  two  letters,  before  the 
money  wafl  advanced,  requesting  that  more  money  be  put  into  the  con- 
cern, and  that  it  be  taken  out  of  the  money  which  Curran  had  ob- 
tained as  the  proceeds  of  the  sale  of  the  hoose  and  lot;  but  he  failed 
to  produce  any  such  letters,  or  account  for  their  loss,  though  tte  send- 
ing of  them  was  denied  by  Gtoler.  The  f2,700  was  entered  apon  the 
books  of  the  firm  as  received  from  Curran,  and  not  as  received  from 
the  children,  nor  as  received  from  Curran  as  guardian  or  tmstee; 
and  Curran  testified  that  he  knew  how  it  was  entered  upon  the  books 
of  the  firm,  and  that  he  never  called  attention  to  the  fact  that  the 
entry  was  made  in  his  name,  and  not  in  that  of  the  children,  or  not 
to  him  as  guardian,  and  he  made  no  objection  to  this  entry.  He  took 
no  security  or  acknowledgment  from  the  firm  for  this  advance,  and 
seemed  to  have  treated  the  whole  matter  as  his  own,  and  probably 
upon  the  theory  that  he  had  a  right  to  the  possession  of  the  fund  as  long 
as  he  lived,  and  could  use  it  in  his  discretion,  subject  to  the  power 
of  the  court  to  compel  him  to  give  security  or  make  proper  investment 
In  examining  the  findings  of  the  learned  trial  judge,  it  appears  that 
he  reached  the  conclusions  from  the  evidence  which  we  here  reach, — 
that  the  other  partner  had  no  notice  either  of  the  fact  of  the  chil- 
dren's interest  in  the  money,  or  of  any  facts  sufficient  to  put  her  upon 
inquiry.  But  the  learned  counsel  for  the  appellants  the  Kings  con- 
tends that,  although  the  bill  of  sale  from  Curran  may  be  fraudulent 
and  void  so  far  as  the  claim  of  Mrs.  Martin  is  concerned,  stiU,  as 
to  the  consideration  advanced  by  the  Kings,  that  -should  be  protected 
out  of  the  property  covered  by  the  bill  of  sale,  in  the  proportion  that 
the  amount  of  the  claim  of  the  Kings  bears  to  the  whole  consideration 
of  the  bill  of  sale  The  respondent  answers  that  the  whole  bill  of 
sale  is  void,  because  it  is  obnoxious  to  the  statute  of  frauds.  Rev. 
St.  (Banks  &  Bros.,  9th  Ed.)  p.  1887,  §  1,  so  far  as  it  affects  this  ques- 
tion, is  as  follows: 

"Every  conveyance  or  assiscnraent  In  writing  or  otherwise,  of  any  estate  or 
interest  In  lands,  or  tai  goods,  or  things  In  action,  or  of  any  rents  or  profits 
Issuing  therefrom,  •  •  •  made  with  the  Intent  to  hinder,  delay  or  defraud 
creditors  or  other  persons  of  their  lawful  suits,  damages,  forfeitures,  debts  or 
demands,  and  every  bond  or  other  evidence  of  debt  given,  suit  commenced,  de- 
cree or  Judfjment  suffered,  with  like  Intent,  as  against  the  persons  so  hindered, 
delayed  or  defrauded,  shall  be  void." 

The  Penal  Code  (section  586)  makes  such  conveyance  or  transfer  a 
misdemeanor. 

In  Hyslop  v.  Clarke,  14  Johns.  458,  465,  it  was  held  that  where  a 
conveyance  is  good  in  part,  and  bad  in  part,  as  against  the  provisions 
of  a  statute,  it  is  void  in  toto,  and  no  interest  passes  to  the  grantee 
under  the  part  which  is  good.  That  case  disclosed  that  an  assign- 
ment had  been  made,  where  certain  creditors  were  preferred,  who  had 
honest  claims,  and  the  trustee  was  directed,  after  the  payment  of  such 
claims,  to  pay  other  creditors,  upon  their  releasing  such  portions  of 
their  debts  as  the  surplus  did  not  pay.  The  court  held  that  this  pro- 
vision was  coercive  and  unjust,  and  made  the  whole  instrument  roid. 
The  court  says  at  page  465: 
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"It  appean  to  be  an  established  rule  that  where  a  iKind  la  void  In  part,  a» 
against  the  positive  provisions  of  a  statute,  the  whole  bond  is  void.  This  dis- 
tinction was  taken  in  the  case  of  Norton  v.  Simmes,  Hob.  14,  between  a  bond 
made  void  by  statute,  and  by  the  common  law;  for,  upon  the  statute  of  Hen.  VI.> 
If  a  sheriff  will  take  a  bond  for  a  point  against  that  law,  and  also  for  a  da«- 
debt,  the  whole  bond  Is  void,  for  the  letter  of  the  statute  is  so;  for  a  statute  1» 
a  strict  law;  but  the  common  law  doth  divide  according  to  common  reason, 
and,  having  made  that  void  which  Is  against  law,  lets  the  rest  stand;  as  Is- 
Y.  B.  14  Hen.  VIII.  pi.  16.  It  is  mentioned,  also,  as  a  saying  of  Lord  Hobart.^ 
that  the  statute  is  like  a  tyrant  Where  he  comes,  he  makes  all. void.  But 
the  common  law  Is  like  a  nursing  father,  and  makes  void  only  that  part  where- 
the  fault  Is,  and  preserves  the  rest.  Maleverer  v.  Redshaw,  1  Mod.  35.  The- 
principles  upon  which  the  case  of  Norton  v.  Simmes  was  decided  are  applicable- 
to  deeds  of  every  description  which  are  void  in  part  as  against  the  statute- 
[referring  to  the  provisions  of  the  statute].  This  applies  to  the  whole  deed., 
eren  though  a  part  of  It  may  have  been  good  at  common  law.  Indeed,  if  the- 
whole  of  the  conveyance  made  In  violation  of  the  statute  Is  not  held  to  be  void 
merely  because  it  may  be  held  to  be  good  in  one  particular,  It  would  be  very- 
easy  to  ^ude  the  statute  In  every  case.  One  good  trust  might  always  be  In- 
serted, so  that  what  could  not  be  accomplished  directly  wotild  be  attained  Indi- 
rectly." 

Upon  a  similar  state  of  feicts,  the  same  view  was  entertained  by  the- 
coort  of  errors  in  Grover  v.  Wakeman,  11  Wend.  187, 188. 

In  Goodrich  v.  Downs,  6  Hill,  438,  a  debtor  assigned  nearly  all  hi» 
property  in  trust, — the  trustee  to  sell  the  same,  and  apply  the  proceeds 
to  the  payment  of  four  of  his  creditors;  making  no  provision  for  the 
payment  of  the  others,  and  providing  that  the  surplus  remaining  after 
paying  the  four  creditors  should  be  returned  to  the  assignor.  Held, 
that  this  last  clause  made  the  assignment  void,  and  the  four  preferred 
creditors,  though  having  just  claims,  could  not  be  protected. 

In  Mittnacht  v.  Kelly,  3  Abb.  Dec.  301,  there  was  a  chattel  mortgage 
shown  to  have  been  given  upon  a  horse,  wagon,  and  harness,  and 
upon  a  store  of  merchandise,  "with  the  increase  and  decrease  thereof 
It  was  held  that  these  last  words  quoted  invalidated  the  whole  instru- 
ment, in  an  action  brought  by  the  mortgagee  to  recover  the  value  of 
the  horse,  buggy,  and  harness,  that  had  been  levied  upon  by  a  creditor 
of  the  mortgagor.     The  court  says  at  page  302: 

"Tme,  in  this  case  the  horse,  wagon,  and  harness  in  question  did  not  consti- 
tute part  of  the  stock  in  trade,  which  was  the  subject  of  the  'increase  and  de- 
crease' spoken  of,  yet  If,  as  to  the  stock  in  trade,  the  mortgage  was  fraudulent 
as  against  creditors,  that  fraud  Infected  the  whole  mortgage,  and  It  Is  wholly 
Told;"  citing  cases. 

In  line  with  the  decisions  quoted  are  Russell  v.  Winne,  37  N.  Y.  696; 
Curtis  v.  Leavitt,  15  N.  Y.  96;  Baldwin  v.  Short,  125  N.  Y.  553,  26 
N.  E.  928.  In  the  last  case  the  question  was  as  to  whether  the  con- 
yeyance  of  a  house  and  lot  was  fraudulent  as  against  creditors.  Part 
of  the  consideration  was  a  debt  of  f 8,000,  which  was  justly  due  from 
the  grantor  to  the  grantee.  It  was  sought  to  protect  the  grantee  to 
the  extent  of  this  indebtedness,  but  Finch,  J.,  sustaining  the  law  as 
laid  down  in  Hyslop  v.  Clarke,  suiva,  says: 

"The  contention  that  the  conveyance  to  Mrs.  Short  may  be  sustained  to  the- 
extent  of  the  adequate  and  honest  part  of  the  consideration  is  fully  answered 
by  the  authorities  which  hold  that,  where  a  deed  is  fraudulent  against  credit- 
ors. It  Is  wholly  void,  and  cannot  stand  to  any  extent  as  security  or  Indemnity."' 
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It  will  be  obflerred  that  these  decisions  are  aimed  at  the  instminent 
itself,  as  is  the  statute  of  frauds;  and  a  distinction  cannot  well  be  main- 
tained in  favor  of  a  party  to  such  an  instrument,  who  had  no  interest 
in  the  fraudulent  part  of  the  consideration,  unless  by  the  instroment 
itself  the  honest  debt  could  be  separated  from  the  dishonest  one,  so 
that  an  intelligent  decree  could  be  made  in  behalf  of  the  honest  claim- 
ant The  bUI  of  sale  in  this  case  must  be  interpreted  by  its  terms. 
It  provides  that  in  consideration  of  |7,300  the  firm  sells  and  transfers 
to  the  Kings  and  to  Sabina  C.  Martin  all  the  drags,  etc.,  in  the  store, 
with  slight  exceptions,  and  that  the  sale  should  be  in  full  payment  and 
satisfaction  of  the  vendees'  indebtedness  to  the  firm.  Upon  the  face 
of  the  instrument,  therefore,  the  sale  is  to  the  d^endants  jointly,  and 
title  vests  in  the  subject  of  the  sale,  to  an  undivided  one-tMrd  thereof, 
in  each  of  the  purchasers.  Equity,  like  law,  gives  effect  to  the  con- 
tract as  written,  and  does  not  change  the  contract,  except  upon  a  direct 
proceeding  for  its  reformation,  for  some  of  the  reasons  that  equity  rec- 
ognizes as  sufficient.  The  legal  effect  of  this  instrument  is  to  so 
blend  the  title  to  these  defendants,  and  the  consideration  received 
from  them,  that  a  separation  is  impossible  upon  the  basis  that  the 
Kings  should  take  an  interest  in  the  property  sold,  in  the  proportion 
that  the  consideration  advanced  by  them  bore  to  the  whole  considera- 
tion paid.  Therefore  the  good  cannot  be  separated  from  the  bad,  and 
the  whole  is  condemned  by  the  statute.  Parsons,  in  his  work  on  Ck)n- 
tracts  (volume  3,  p.  18),  says: 

"If  a  contract  be  In  Its  nature  entire,  and  In  one  part  it  satlsfles  tbe  statute, 
«nd  In  others  does  not,  then  It  Is  altogether  void;  but,  If  these  parts  are  sevorable, 
then  It  may  be  good  In  part  and  void  in  part" 

But,  in  case  the  contract  is  severable,  it  must  appear  upon  the  face 
thereof,  and  not  be  established  by  proof  outside  of  the  contract  itsdf. 

The  facts  by  which-  the  defendants  King  seek  to  separate  their 
«IaimB  do  not  appear  in  the  bill  of  sale.  They  are  shown  aliunde  the 
instrument,  and  when  thus  shown  they  vary  the  legal  eflfect  of  the 
instrument  There  are  cases  where  the  conveyance  or  sale  was  capa- 
ble of  being  construed  as  several  to  each  grantee  or  vendee,  in  the 
proportion  in  which  the  debts  due  to  them,  respectively,  bore  to  each 
other,  or  where  the  instrument  of  transfer  was  given  as  a  security  run- 
ning to  different  individuals  to  secure  different  claims;  and  it  is  upon 
this  class  of  cases  that  the  learned  counsel  for  the  Kings  seems  to  rely 
to  establish  his  contention.  The  evidence  does  not  satisfy  as  that 
the  defendants  King  were  not  aware  of  the  nature  of  the  consideration 
that  entered  into  the  bill  of  sale,  with  regard  to  the  claims  of  Mrs. 
Martin.  Mr.  King  was  sworn,  but  gives  us  no  information  on  this 
subject.  The  circumstances  under  which  the  paper  was  executed  were 
certainly  veiy  suspicious,  and  it  is  difficult  to  believe  that  the  Kings 
did  not  know  all  about  it.  If  they  did,  they  were  privy  to  the  fraud, 
-and  partakers  in  the  attempt  to  hinder  and  delay  the  creditors  of  the 
Arm,  as  the  trial  court  has  found,  and  we  do  not  dissent  from  this  eon- 
<:lusion;  but,  be  this  as  it  may,  we  have  reached  the  conclusion  that 
the  instrument,  as  a  whole,  must  fall,  and  we  sustain  the  tnai  court 
in  declaring  it  void  and  setting  it  aside. 
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The  counsel  for  Mrs.  Martin  complains  as  to  the  admission  of  cer- 
tain evidence  by  tiie  trial  court.  The  books  of  the  firm  were  offered 
to  show  that,  prior  to  the  time  when  any  information  came  to  Qoler 
or  his  wife  of  any  claim  on  the  part  of  the  children  of  Curran  that  the 
money  paid  in  by  Richard  Curran  in  1882  was  trust  money,  it  had  been 
withdrawn  by  Curran.  It  was  objected  to  upon  the  ground  that  the 
books  were  not  eyidence,  as  against  the  children  of  Curran.  The 
eTidence  was  received.  As  to  this  evidence,  no  possible  harm  resulted 
to  the  defendants  objecting,  because  the  case  was  decided,  and  is  here 
decided,  upon  the  proposition,  as  to  the  f2,700,  that  it  was  never  re- 
funded by  the  firm  to  Curran. 

Frank  T.  Goler  was  asked,  as  a  witness,  when  he  first  heard  that  it 
was  claimed  that  Curran  had  contributed  trust  funds;  and  he  stated, 
under  objection,  that  he  heard  of  it  the  day  of  the  execution  of  the 
bill  of  sale.  In  McSorley  v.  Hughes,  58  Hun,  360,  12  N.  Y.  Supp.  179, 
affirmed  129  N.  Y.  659,  30  N.  E.  65,  the  court  says,  after  referring  to 
exceptions  that  were  taken  to  the  admission  of  testimony  upon  the 
trial: 

"tTnder  the  ancient  practice,  testimony  In  eqnlty  was  taken  before  an  examiner, 
who  took  all  that  was  offered,  and  the  chancellor  passed  upon  the  case  so  brought 
before  him.  Under  that  system  there  could  not  well  be  any  question  as  to  the 
proper  reception  of  testimony.  The  Judge  was  supposed  to  know  what  testi- 
mony was  proper,  and  what  should  be  disregarded,  and  the  recent  practice  in 
taking  testimony  In  equity  cases  before  the  court  has  not  so  changed  the  rale 
aa  to  make  the  Improper  reception  of  evidence  a  groimd  of  reversal" ;  citing  For- 
rest V.  Forrest,  25  N.  Y.  610. 

The  rule,  as  established  in  many  cases  upon  the  subject,  would  seem 
to  be  that,  where  errors  are  committed  in  equity  cases  by  the  trial 
court,  they  are  not  to  cause  a  reversal  of  the  judgment,  unless  the 
court  can  see  that  the  error  complained  of  has  affected  the  result,  in 
contradistinction  to  the  rule  in  jury  cases,  that  the  court  will  generally 
reverse  unless  it  can  see  that  the  error  complained  of  could  not  affect 
the  result.  The  evidence  in  this  case  being  abundant  to  sustain  the 
judgment  of  the  trial  court,  we  should  not  reverse  for  the  reception  <rf 
this  evidence. 

The  judgment  should  be  affirmed,  with  one  bill  of  costs  as  against  all 
of  the  appellants.  All  concur,  except  POLLETT  and  GREEN,  JJ., 
dissenting. 

FOLLETT,  J.  (dissenting).  The  children  of  Richard  Curran  might 
have  followed  this  trust  fund,  and  recovered  it  out  of  the  assets  of 
the  firm  of  Curran  &  Goler.  Undoubtedly,  if  Goler  did  not  know  that 
the  money  belonged  to  these  children,  but  believed  that  it  belonged 
to  Curran,  the  children  could  not  have  maintained  an  action  at  law 
against  Curran  &  Goler  to  recover  the  money;  but  that  rule  would  not 
have  barred  them  from  recovering  the  funds  out  of  the  assets  of  the 
firm,  if  they  could  be  traced  into  those  assets.  This  presents  the 
question  whether  one  of  two  partners  may,  by  an  assignment  of  firm 
assets,  pay  or  secure  an  equitable  claim  against  the  firm  assets.  It 
seems  to  me  that  this  question  must  be  answered  in  the  affirmative. 
The  position  that  the  claim  is  void  because  interest  was  charged  on 
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^2,700  cannot  be  supported.  Richard  Cnrran  had  deducted  from  the 
proceeds  arising  from  the  sale  of  the  house  a  sum  equivalent  to  his 
interest  therein,  on  the  principle  of  life  annuities;  and  he  was  not 
entitled  to  a  gross  sum,  and  also  to  interest  on  the  whole  sum.  As 
between  Curran  and  his  children,  he  would  be  chargeable  with  the 
sum  and  interest.  There  is  no  evidence  in  the  record  which  tends 
to  sustain  the  twaity-first  finding  of  fact,  that  the  bill  of  sale  was 
fraudulent  in  fact.  I  think  the  children  of  Richard  Curran  acqtiired 
a  valid  lien  by  the  bill  of  sale  of  December  9,  1895.  The  judg;meiit 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  tiie  appel- 
lants to  abide  the  event 

GREEN,  J.,  concurs. 


ROCHESXBR  SAY.  BANK  V.  WHITMORB  et  aL 
<Supreme  C!ourt,  Appellate  Division,  Fourth  Department    February  6,  1896.) 

t.  MORTOAOES— FORBCLOSCRB— SUBPLnS— JnRiaDICTIOR. 

The  court  in  which  a  mortgage  had  been  foreclosed  had  power  to  determine 
the  rights  of  the  parties  to  a  surplus  created  by  a  sale  on  such  foreclosure, 
when  claimed  by  both  the  mortgagors,  and  by  the  holder  of  a  junior  mortgage 
on  the  same  property. 

^  Same— Disability  of  Mortoaokb— Rights  of  Abbignbb. 

The  assignee  of  a  mortgage  to  a  loan  association,  which  was  unable,  bj 
Insolvency,  to  perform  its  contract  with  the  mortgagors,  was  subject  to  the 
same  disabilities  and  conditions  which  affected  such  association  respecting  the 
enforcement  of  such  security. 

3,  Sake — Dibpobition  op  Surplus  ok  Foreclosurr. 

Certain  shareholders  in  a  loan  association,  on  Iwrrowlng  from  It  a  sum  of 
money,  executed  a  bond  and  mortgage  on  their  real  estate,  subject  to  a  prior 
mortgage,  which  the  association  assumed  and  agreed  to  pay,  and  also  as- 
signed their  shares  to  It,  as  further  security.  Before  maturity  of  the  stock, 
the  association  became  insolvent,  without  having  taken  up  such  prior  mort- 
gage, and  its  bond  and  mortgage  were  thereafter  assigned  to  a  third  party 
by  the  receiver.  The  property  was  sold  on  foreclosure  of  such  prior  mort- 
gage, and  produced  a  surplus,  which  was  claimed  both  by  the  mortgagors 
and  by  the  assignee  of  the  second  bond  and  mortgage.  It  appeared  that  the 
loan  actually  made  by  the  association,  with  interest,  and  tiie  Interest  paid 
by  It  on  the  senior  mortgage,  amounted  to  less  than  the  aggregate  of  the 
monthly  payments  made  by  the  mortgagors,  with  Interest  l£eieon,  and  the 
costs  of  such  foreclosure.  Beld,  that  such  second  bond  and  mortj^ige  were 
not  available  as  a  lien  on  such  surplus  money,  in  view  of  the  equities  of  the 
mortgagors,  and  over  their  superior  rights  as  the  owners  of  the  equity  of 
redemption  in  the  mortgaged  premises. 

4,  Same — Contract  of  Mortoagek — Waiver  of  Obt.igatton. 

Where  a  loan  association,  as  part  of  the  consideration  of  a  mortgage  to 
It,  agreed  to  assume  and  pay  off  a  certain  prior  mortgage,  a  stipulation 
that  it  should  not  be  required  to  do  so  for  a  specified  period  did  not  relieve 
such  association  from  the  duty  of  protecting  the  mortgagors  against  the  fore- 
closure of  such  prior  mortgage. 

5,  Same — Loan  Associations — Iksolvbnoy — Rights  of  Shareholders. 

Shareholders  in  a  loan  association  are  entitled  to  credit,  as  against  radi 
association  or  its  assignee,  for  whatever  they  have  paid  in,  whether  called 
"premiums,"  "dues,"  or  "payments,"  and  interest  thereon,  where  their  con- 
tract has  been  terminated  by  reason  of  the  insolvency  of  such  association. 

Appeal  from  special  term,  Monroe  county. 
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Foreclosure  suit  by  the  Rochester  Savings  Bank  against  William  W. 
Whitmore,  Andrew  Holzwarth,  the  Granite  State  Provident  Associa- 
tion, and  otliers.  From  an  order  distributing  the  surplus,  on  sale  of 
the  mortgaged  property,  to  defendants  Whitmore  and  Holzwarth, 
Omar  A.  Jcuks,  a  claimant,  as  assignee  of  a  junior  mortgage  to  the 
defendant  the  Gi^anite  State  Provident  Association,  appeals.  Af- 
firmed. 

The  mortgage  that  was  foreclosed  was  executed  by  the  resiwndents  and  their 
wives  upon  their  real  estate,  located  In  the  city  of  Rochester,  on  the  24th  of  Au- 
gust, 18&1,  to  secure  the  payment  of  $1,000  In  one  year,  with  Interest  at  the  rate 
of  5  per  cent.,  payable  half-yearly,  on  the  1st  day  of  January  and  July.  The 
defendant  the  Granite  State  Provident  Association  was  a  homestead  loan  cor- 
poration, created  under  the  laws  of  the  state  of  New  Hampshke,  baring  its  head- 
quarters at  Manchester,  In  that  state,  and  i>ermltted  to  do  business  In  this  state. 
The  members  of  the  association  became  shareholders  therein  by  subscribing  to 
shares,  the  par  value  of  which  was  $200,  and  were  divided  into  two  classes, 
known  as  the  "borrowers"  and  "nonborrowers."  The  association  loaned  money 
to  the  borrowers,  on  interest  at  the  rate  of  6  per  cent,  upon  real-estate  security; 
the  borrowers  assigning  their  shares  to  the  association  as  additional  security  for 
the  amount  of  the  loan,  which  could  not  exceed  the  par  value  of  the  shares  held 
Vj  the  borrowers.  The  borrower  stipulated  to  pay  a  fixed  amount  on  each  share, 
per  month,  until  such  payments,  with  dividends  on  the  shares  under  the  rules 
of  the  association,  equaled  the  par  value  of  the  shares  pledged  to  redeem  the  se- 
curity. Then  the  security  was  discharged  and  canceled.  The  nonborrowing 
member  paid  a  fixed  monthly  rate  upon  bis  shares,  until  his  payments,'  with  divi- 
dends, under  the  rules  of  the  association,  equaled  the  par  value  of  his  share, 
when  the  amount  thereof  was  refunded  to  him  by  the  association.  He  bad  the 
privilege,  also,  of  withdrawing  from  the  association  upon  giving  80  days'  notice, 
under  certain  conditions,  and  receiving  the  cash  value  of  his  certificate  of  shares 
ar  that  time.  On  or  about  the  1st  day  of  March,  ISM,  the  respondents  subscribed 
for  eight  shares  in  the  homestead  fund  of  the  association,  and  received  a  certificate 
therefor,  and  became  borrowing  members  in  the  association.  On  the  28th  day 
of  August,  1894,  the  association  loaned  to  the  respondents  $600,  and  received  their 
bond,  in  the  penal  sum  of  $3,200,  with  the  following  conditions:  "The  condition 
of  this  obligation  is  such  that  If  the  above  William  W.  Whitmore  and  Andrew 
Holzwarth,  their  heirs,  executors,  or  administrators,  Shall  well  and  truly  pay  unto 
the  said  Granite  State  Provident  Association,  Its  successors,  certain  attorneys  or 
assigns,  at  the  office  of  the  said  association,  in  Manchester,  New  Hampshire,  the 
sum  of  twenty-four  dollars  in  advance  on  the  first  day  of  each  month,  until  the 
eight  shares  in  the  homestead  fund  of  the  said  association  owned  by  said  William 
W.  Whitmore  and  Andrew  Holzwarth,  and  standing  in  their  names  on  the  books 
of  the  association,  and  represented  by  certificate  of  shares  number  20,U77,  shall 
■be  worth  par  $200.00  per  share  (being  three  dollars  per  share  monthly  on  each  of 
said  eight  shares),  and  shall  comply  with  the  conditions  indorsed  on  said  cer- 
tificate, and  with  all  the  rules  and  by-laws  of  said  association,  which  are  made 
a  part  hereof,  then  the  said  obligation  shall  be  void;  otherwise  In  full  force  and 
virtue."  TTie  conditions  indorsed  upon  the  certificate  referred  to  contained  the 
contract  between  the  association  and  Us  shareholders,  and  defined  their  respective 
rights.  The  respondents,  with  their  wives,  executed  a  mortgage  to  the  associa- 
tion. In  connection  with  said  bond,  and  at  the  same  time,  which  recited,  in  sub- 
stance, the  condition  contained  In  the  bond,  and  that  it  was  in  consideration  of 
the  sum  of  $600,  and  "in  further  consideration  fii&t  said  grantee  [the  association] 
had  assumed  and  agreed  to  pay  off,  when  due,  and  have  canceled  of  record,  a 
certain  prior  mortgage  hereinafter  mentioned  [then  describing  the  respondents' 
premises  in  Rochester],  subject,  however,  to  a  prior  mortgage  of  even  date  here- 
with, to  the  Rochester  Savings  Bank,  to  secure  the  payment  of  one  thousand  dol- 
lars, payable  in  one  year  from  date,  with  interest  at  five  per  cent  per  annum, 
payable  semiannually,  which  said  prior  mortgage  the  said  grantee,  the  Granite 
State  Provident  Association,  as  a  part  of  the  consideration  hereof,  hereby  assumes 
and  agrees  to  pay."  This  mortgage,  which  will  hereafter  be  called  the  "second 
mortgage,"  contained  the  following  provision:    "That  after  default  in  the  payment 
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of  Interest,  taxes,  or  assessments  for  six  months,  there  shall  be  payable  hereon 
(he  sum  of  sixteen  hundred  dollars  and  Interest,  together  with  such  other  smiM 
as  may  be  due  under  the  conditions,  rules,  and  by-laws  mentioned  tn  said  bond 
or  obligation,  less  the  wlthdratral  value  of  the  grantors'  said  shares,  and  less, 
also,  such  simis  as  may  be  due  and  unpaid  upon  the  prior  mortgage  above  men- 
tioned." The  respondents  also  assigned  to  the  association  their  certificate  of  the 
eight  shares,  as  further  security,  as  required  by  a  condition  in  their  certificate. 
In  March,  1804,  the  association  became  insolvent,  and  ceased  to  be  a  going  insti- 
tution. The  supreme  court  of  New  Hampshire  put  the  concern  into  the  bonds 
of  an  assignee,  "for  the  public  safety,"  and  ordered  that  It  should  not  continDe 
to  transact  its  business  or  exercise  Its  corporate  franchise.  In  the  same  month 
the  supreme  court  of  this  state.  In  a  people's  action,  enjoined  it  from  exercising 
Its  corporate  franchises,  and  collecting  and  receiving  any  of  Its  property  and 
effects,  and  appointed  a  temporary  receiver  to  take  charge  of  Its  property  in  this 
state.  This  temporary  receiver  executed  an  assignment  of  the  second  mortgage 
and  the  bond  accompanying  it  to  one  Minor  H.  Brown,  who  on  the  14th  of  Oc- 
tober, 1896,  assigned  the  same  to  the  appellant  JenlvS.  Up  to  April  1,  1896,  the 
respondents  performed  all  of  their  covenants  and  agreements  with  the  ass(>cia- 
llon,  and  made  the  monthly  payments  of  $24  upon  the  second  bond  and  mortgage, 
amounting  to  the  sum  of  $5(^.  The  association  never  paid  the  first  mortgage, 
nor  any  portion  of  the  same,  except  the  payment  of  interest  due  January  1,  1S96. 
It  defaulted  In  the  payment  of  the  Interest  due  in  July,  1896.  The  action  to  fore- 
close the  first  mortgage  was  commenced  in  August,  1896,  and  the  foreclosure 
sale  occurred  January  8,  1897,  when  the  surplus  fund  was  created.  The  cost  of 
the  foreclosure  was  J189.28,  which  was  collected  out  of  the  sale  of  the  respondents' 
property.  When  the  surplus  fund  was  created,  the  account  of  the  association 
and  the  respondents  was  as  follows:  The  association  had  advanced  the  loan  of 
$600.  There  was  Interest  due  on  tlie  loan  to  April  1,  189(1,  $57;  Interest  paid  on 
the  first  mortgage  to  January  1,  1896.  $66.66;  Interest  upon  sums  unpaid  to 
April  1,  1896,  $2.75;  total,  $723.41.  The  respondents  had  made  montlily  pay- 
ments aggregating  $504.  Interest  upon  these  payments  to  April  1,  1896,  $41.12; 
interest  on  the  first  mortgage  from  January  1  to  April  1,  1896,  $12.50;  foreclosure 
costs  collected,  $189.28;  making  a  total  of  $746.90.  There  had  been  collected 
from  the  respondents  interest  upon  the  first  mortgage  from  April  1st  until  the  date 
of  the  sale.  On  the  Ist  day  of  September,  1894,  the  respondents  executed  and  de- 
livered to  the  association  an  Instrument  in  writing,  reciting  that  the  association 
had  loaned  to  the  respondents  $1,600,  and  on  the  24th  of  August,  1894,  had  ex- 
ecuted the  second  bond  and  mortgage,  and  referred  to  the  covenant  of  the  asso- 
ciation to  pay  the  first  bond  and  mortgage,  with  Interest,  and  reciting  an  under- 
standing between  the  parties  that  the  said  prior  mortgage  was  not  to  be  paid 
until  after  the  expiration  of  five  years  from  the  date  thereof,  and  that  in  considera- 
tion of  the  premises,  and  of  the  loan  of  the  $600,  the  respondents  covenanted  "that 
they  will  not  demand  or  require  the  payment  or  cancellation  of  said  mortgage 
executed  by  them  to  the  Rochester  Savings  Bank  by  said  association  ontii  after 
the  expiration  of  five  years  from  the  date  thereof." 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

George  P.  Decker,  for  {q[)pellant. 
William  W.  Mumford,  for  respondenta 

WARD,  J.  The  special  term  made  an  order  referring  the  mattCT  to 
a  referee,  to  ascertain  and  repoi^  as  to  the  rights  of  the  parties  to  the 
surplus  money;  and  the  single  question  before  him  was,  which  of  the 
parties  to  this  controversy  is  entitled  to  it?  Proof  was  taken  by  the 
referee,  and  upon  the  coming  in  of  his  report  the  court  made  the  order 
appealed  from.  The  investigation  necessarily  Inrolvea  the  validity  of 
the  claim  of  the  appellant  under  the  second  mortgage,  which  had  been 
assigned  to  him  through  the  instrumentality  of  the  receiver  in  the 
people's  action,  and  the  right  of  the  appellant  to  enforce  it  as  a  lien 
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upon  the  fond.  We  think  the  court  had  ample  power  to  make  this 
investigation,  and  determine  the  rights  of  the  parties  under  this  mort- 
gage. Baker  v.  Baker,  70  Hun,  95,  23  N.  Y.  Supp.  93;  Bergen  v. 
Carman,  79  N.  Y.  146;  Halsted  v.  Halsted,  55  N.  Y.  442;  Insurance 
Co.  T.  Bowen,  47  Barb.  618. 

The  respondents  insist  that  the  appellant  did  not  acquire  all  the 
rights  of  the  association  in  the  bond  and 'mortgage  assigned  to  him. 
Without  discussing  that  question,  and  assuming  that  the  appellant 
stands  in  the  place  of  the  association,  as  regards  this  bond  and  mort- 
gage, it  follows  that  he  is  subject  to  the  same  disabilities  and  condi- 
tions that  the  association  would  be  under,  growing  out  of  its  in- 
solvency, and  its  failure  to  perform  its  contract  with  the  respondents. 

The  second  bond  and  mortgage  grew  out  of  the  relation  of  the  re- 
spondents as  shareholders  in  the  association,  and  is  so  connected 
with  the  reciprocal  duties  and  rights  of  the  respondents  and  the  associ- 
ation that  we  must  construe  the  second  bond  and  mortgage  with  rela- 
tion to  that  situation.  The  |1,000  mortgage  to  the  Rochester  Bank 
was  assumed  by  the  association  as  a  part  of  the  contract  creating  the 
second  mortgage.  The  association  having  become  insolvent,  and  in- 
capable of  proceeding  further  as  a  corporation,  and  having  conunitted 
a  breach  of  its  contract  with  the  respondents,  the  situation  changed, 
and  the  right  of  the  respondents  for  damages  for  a  breach  of  the  con- 
tract by  tiie  association  had  accrued.  Further  payments  by  the  re- 
spondents as  required  by  their  bond  and  mortgage  was  excused  by  the 
failure  of  the  association.  It  was  the  implied  contract,  at  least,  of  the 
association  with  its  shareholders,  that  it  would  continue  its  business, 
keep  on  hand  the  fund  required  by  law  for  their  security,  and  remain  in 
a  condition,  so  long  as  its  contract  continued,  to  perform  its  obligations. 
People  V.  Empire  Mut.  life  Ins.  Co.,  92  N.  Y.  105 ;  Attorney  (Jeneral  v. 
Guardian  Mut.  Life  Ins.  Co.,  82  N.  Y.  3.36;  In  re  Equitable  Reserve 
Fund  Life  Ass'n,  131  N.  Y.  354,  376,  30  N.  E.  114;  Cook  v.  Kent,  105 
Mass.  246;  Swift  v.  Association.  82  Pa.  St.  142;  Association  v.  Piatt, 
5  Doer,  675;  Brownlie  v.  Russell,  8  App.  Cas.  235.  The  insolvency 
of  the  corporation,  and  its  ceasing  to  be  a  going  institution,  left  the 
aesociation  without  power  to  perform  its  contracts,  and  excused  the 
respondents  from  further  performance  on  their  part,  and  new  condi- 
tions arise;  and  the  rights  of  the  parties  must  be  adjusted  upon  the 
equitable  principles  upon  which  the  q)ecial  term  proceeded  when  it 
cKdited  the  association  with  what  it  had  paid,  and  charged  it  with 
what  it  had  received  from  the  respondents.  Of  this  the  association 
cannot  complain,  as  the  situation  arose  from  its  own  default  and  in- 
capacity to  perform  its  ccmtract  The  second  bond  and  mortgage, 
therefore,  could  not  be  enforced  against  the  respondents;  and  con- 
sequently, as  against  them  the  mortgage  was  not  available  as  a  lien 
upon  the  surplus  money,  in  view  of  the  equities  of  the  respondents, 
and  over  their  superior  rights  as  the  owners  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises.  Primarily,  when  a  surplus  is  created 
upon  a  mortgage  foreclosure,  it  retains  ihe  charactn  of  real  estate, 
and  goes  to  the  mortgagor.  If  any  intervening  right  or  lien  exists,  in 
behalf  of  another  person,  superior  to  the  mortgagor's  claim  to  the 
49N.T.S.-65 
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ftind,  the  bnrden  is  upon  the  person  asserting  such  lien  to  establish  it 
The  appellant  has  failed  to  establish  this  lien,  under  the  drcumstances 
of  this  case.  The  learned  counsel  for  the  appellant,  however,  con- 
tends that  the  association  was  not  in  default  with  respect  to  the  first 
mortgage,  because  of  the  stipulation  of  September  1,  1894,  that  the 
rei^ndents  would  not  denumd  or  require  the  payment  of  the  first 
mortgage  by  the  association  until  after  the  expiration  of  five  years 
from  the  date  thereof.  If  we  cwicede  that  this  stipulation  was  ^ren 
upon  sufScient  consideration,  it  must  be  construed  in  connection  with 
the  agreement  of  the  association  contained  in  the  second  mortgage, 
to  pay  the  first  mortgage,  with  interest,  semiannually,  and  the  purpose 
and  intent  of  the  parties  with  relation  to  that  mortgage.  The  stipula- 
tion does  not  waive  the  obligation  of  the  association  to  pay  the  semi- 
annual interest,  nor  does  it  excuse  the  association  from  the  duty  of 
prtftecting  the  respondents  from  the  foreclosure  of  that  mortgage,  and 
the  sale  of  their  property.  The  most  that  can  be  claimed  for  that 
stipulation  is  that  as  long  as  the  bank  would  permit  the  first  mortgage 
to  remain  without  foreclosure,  and  the  association  paid  the  interest 
thereon,  the  respondents  would  not  insist  upon  its  payment  under  five 
years  from  its  date. 

Considerable  discussion  arises  upon  the  points  of  the  learned  coun- 
sel as  to  the  rights  of  various  shareholders  in  the  association,  outside 
of  the  parties  to  this  controversy;  and  it  is  claimed  by  the  appellant's 
counsel  that  it  would  be  unjust  to  the  nonborrowing  shareholders  to 
permit  the  respondents  to  be  allowed  their  advances  upon  the  bond 
and  mortgage,  and  the  costs  and  interest  that  they  have  paid;'  while  it 
is  insisted  by  the  respondents'  counsel  that,  in  the  adjustment  of  the 
equities  between  the  two  classes  of  shareholders,  the  borrowers  are  the 
greatest  sufferers  under  the  scheme  adopted  by  the  association.  The 
record  before  us  does  not  disclose  the  facts  upon  which  we  can  Intelli- 
gently pass  upon  the  rights  and  equities  of  other  shareholders,  not 
parties  to  this  controversy.  New  are  we  required  to  do  so.  The  ap- 
pellant has  chosen  to  submit  his  claim  to  this  fund  in  this  proceeding, 
and  not  to  test  the  rights  of  the  parties  by  an  appropriate  action,  where 
all  parties  interested  in  the  general  funds  of  the  association  are  repre- 
sented, with  issues  properly  framed,  and  he  must  stand  or  fall  upon 
the  conditions  which  appear  in  this  record. 

The  appellant's  counsel  also  claims  that  the  term  "dues"  which 
have  been  paid  by  the  respondents  under  their  contract  with  the  asso- 
ciation, have  been  lost,  and  cannot  be  recovered  back.  These  "dues" 
appear  in  the  proceedings  to  be  called  "premiums"  as  welL  The  difB- 
culty  with  this  contention  is  that  the  association  and  its  assignee  can- 
not stand  upon  a  contract  which  they  have  violated.  The  respondents 
are  entitled  to  recover  all  that  they  have  paid,  whether  it  is  called  pre- 
miums, dues,  or  payments,  and  the  interest  on  the  same,  because  the 
contract  is  at  an  end;  and,  as  we  have  said,  the  rights  of  the  parties 
are  to  be  adjusted  upon  equitable  principles.  As  a  result  of  the  fail- 
ure of  the  association  to  perform  its  contract  to  protect  the  respond- 
ents from  the  bank  mortgage,  a  foreclosing  has  occurred,  and  the  re- 
spondents have  been  compelled  to  pay  a  conmderable  bill  of  costs. 
There  is  no  reason  why  they  should  not  be  allowed  the  amount  of  these 
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costB  in  tbis  proceeding,  and  the  court  at  special  term  property  maide 
the  allowance. 

These  views  lead  to  the  ccmdnsion  that  the  order  api)ealed  from 
should  be  aflBrmed,  with  costs,  which  should  be  paid  by  the  appellant 
pei-sonally.     All  concur;  FOLLETT,  J,,  in  result 


BOUSE  V.  HAAS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1896.) 

Replevin— Recitai.8  ik  Undektakiho. 

Where  tbe  defendant  In  replevin  proposes  to  contest,  not  only  the  question 
of  title,  but  the  Identity  of  the  property  seized  with  that  described  In  the 
affidavit,  there  is  neither  necessity  nor  propriety  In  reciting  In  the  undertaking 
given  by  him  to  secure  its  return,  under  Code  Civ.  Proc.  8  1701,  that  the  prop- 
erty sought  to  be  returned  Is  the  property  mentioned  and  described  In  the 
affidavit;  for  he  has  a  legal  right  to  try  the  question  of  Identity,  and  sbould 
not  be  prejudiced  by  a  recital  In  the  undertaking. 

Appeal  from  special  term,  New  York  county. 

Action  by  Callman  Rouse  against  Leopold  Haas  and  others.  From 
an  order  directing  defendants  to  serve  a  new  undertaking,  plaintiff  ap- 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Loais  Manheim,  for  appellant 
Benno  Loewy,  for  respondents. 

McLaughlin,  J.  Appeal  by  plaintiff  from  an  order  directing  de- 
fendants to  give  a  new  undertaking  upon  their  demand  for  the  return 
of  certain  property  seized  by  the  sheriff  in  an  action  of  replevin.  Th.e 
error  alleged  to  have  been  committed  is  that  the  undertaking  directed 
to  be  given  does  not  comply  with  section  1704  of  the  Code  of  CJivil  Pro- 
oedure,  in  that  it  does  not  contain  a  recital  that  the  property  sought  to 
be  returned  is  the  property  mentioned  and  described  in  the  affidavit. 
We  think  a  sufficient  recital  is  set  out  in  the  undertaking.  If  the 
property  taken  be  not  in  fact  the  property  mentioned  and  described  in 
the  affidavit,  then  the  defendants  were  not  required  to  insert  a  recital 
to  that  effect  in  the  undertaking  given  by  them.  And,  to  compel 
them  to  incorporate  such  recital  therein,  would  simply  be  requiring 
them  to  state  what  is  untrue.  The  court  of  appeals,  in  Martin  v.  Gil- 
bert, 119  N.  Y.  298,  23  N.  E.  813,  and  24  N.  E.  460,  distinctly  held  that, 
where  the  identity  of  the  goods  is  disputed,  "then  there  is  neither  neces- 
sity nor  propriety  in  reciting  in  the  bond  that  it  is  such  pfoperty. 
Where  the  recital  is  made,  it  is  evidence  that  the  defendant  intends  to 
litigate  only  the  question  of  title,  and  not  the  question  of  the  identity 
of  the  goods."  The  defendants,  by  giving  the  undertaking  in  the  form 
they  did,  thereby  notified  the  plaintiff  that  they  proposed  to  litigate, 
not  only  the  title,  but  the  identity  of  the  property  as  well.  They  have 
a  legal  right  to  try  this  question,  and  should  not  be  prejudiced  upon 
the  trial  in  any  manner  by  a  recital  in  the  undertaking.     The  appeUant 
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Is  not  in  a  position  to  complain  of  the  form  of  the  nndertakii^  in  other 
respects,  since  it  was  amended  at  his  request,  and  as  lie  desired.  Tlie 
court  liad  the  power  to  order  the  amendment.  Code  Civ.  Proc.  §  1705. 
We  think  the  order  should  be  aflOrmed,  with  f  10  costs  and  disburse- 
ments.    All  concur. 


OOSTELI/O  T.  THIRD  AVE.  H.  00. 
(Supreme  Ooort,  Appellate  Dirlslon,  First  Department    Febmary  11,  1898.) 

Strkbt  Railboad — Injxtbt  to  Pebsor  on  Track— C!ontkibotory  Keoligkkcb. 

The  plaintiff,  an  Infant  eight  years  old,  in  attempting  to  cross  the  easterly 
or  uptown  track  of  defendant's  street  railway,  from  the  west,  was  stmdc 
by  the  westerly  side  of  the  front  of  the  car,  Just  as  he  stepped  on  the  first 
or  westerly  rail,  and  was  Injured.  The  car  had  been  proceeding  very  slovriy. 
behind  a  wagon,  and  Just  before  the  accident  the  wagon  turned  off  from  the 
track;  and  the  motorman,  while  continuing  an  altercation  with  the  driver 
of  the  wagon,  and  while  looking  to  the  east,  suddenly  increased  the  speed  of 
the  car,  which  shot  ahead  and  struck  the  plaintiff.  Plaintiff  had  been  running 
diagonally  across  the  avenue.  In  the  middle  of  the  block;  and  It  was  doubtful 
whether  he  saw  the  car,  though  there  was  nothing  to  obstruct  his  view. 
Beld,  that  plaintiff  was  guilty  of  contributory  negligence,  as  matter  of  law. 

Ingraham  and  'Patterson,  JJ.,  dissenting. 

Appeal  from  trial  term. 

Action  by  John  Costello  against  the  Third  Avenue  Railroad  Com- 
pany. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
AfBrmed. 

The  action  was  brought  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  from  being  run  over  by  a  cable  car  through  the  negligence  of  the 
defendant.  At  the  time  of  the  injury  the  plaintiff  was  about  eight  years  old, 
and  a  bright,  healthy  boy.  The  accident  occurred  at>out  noon  on  a  dear  day. 
llie  plaintiff  left  his  home,  on  the  easterly  side  of  3d  avenue,  a  few  minutes 
before  he  was  injured;  and  It  was  while  he  was  returning  towards  his  home, 
and  crossing  3d  avenue  between  99th  and  100th  streets  that  he  was  run  over. 
The  car  which  struck  the  plaintiff  had  been  going  slowly  north,  having  been 
obstructed  by  a  covered  wagon  in  front  of  it  on  the  track.  Prior  to  the  acci- 
dent the  motorman  was  engaged  in  an  altercation  with  the  driver  of  the  wagon, 
which  was  continued  after  the  wagon  turned  off  the  track;  and  the  motorman. 
while  talking  to  the  driver,  and  looking  towards  the  east.  Increased  the  speed  of 
the  car,  which  shot  ahead,  and  reached  and  struck  the  plaintiff  Jnat  as  he  had 
placed  his  foot  on  the  westerly  rail  of  the  east  or  uptown  track.  At  the  time 
and  place  of  the  accident;  there  was  no  car  going  south  on  the  westerly  track. 
At  the  conclusion  of  Oie  evidence  a  motton  was  made  to  dismiss  the  complaint 
on  the  ground  that  the  plaintiff  was  g^uilty  of  contributory  negligence,  which 
motion  was  granted,  and  from  the  Judgment  subsequently  entered  this  appeil 
to  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Edmund  Luis  Mooney,  for  appellant 
Heniy  L.  Scheurman,  for  respondent. 

O'BRIEN,  J.  The  sole  question  for  our  cimsideration  is  as  to 
whether  or  not  the  trial  judge  erred  in  dismissing  the  complaint  upon 
the  ground  that  the  plaintiff  was  guilty  of  contributory  n^ligence. 
In  disposing  of  the  motion  to  dismiss,  the  learned  judge  summarized 
the  facts  by  saying: 
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"The  boy,  while  numlng  diagonally  across  the  street,  with  nothbig  to  obstruct 
bis  view,  was  struck  by  the  left  side  of  the  front  of  the  car,  and  thrown  under 
the  left  side  of  the  car.  This  shows  conclusively  that  be  had  not  sufficient  time 
to  head  off  the  car,  and  that  in  making  the  attempt  be  was  guilty  of  contributory 
negligence." 

This  summary,  which  is  exact,  seems  to  us  to  sustain  the  ruling 
made;  but  the  earnest  argument  made  against  such  a  conclusion, 
and  the  sympathy  which  is  excited  from  so  serious  an  accident  to  a 
boy  of  tender  years,  and  the  different  inferences  which  it  is  insisted 
can  be  drawn  from  the  facts,  have  required  an  examination  of  the 
question,  with  a  view  to  determining  whether,  upon  any  inference  to 
be  fairly  deduced,  the  little  boy  can  be  absolved  from  the  charge  of 
contributory  negligence,  as  matter  of  law. 

The  rule  is  that  only  in  cases  where  the  evidence  shows  that  the 
negligence  of  the  plaintiff  contributed  to  the  injury,  as  a  proximate 
cause  of  it,  is  the  court  justified  in  withholding  that  question  from 
the  jury.  In  determining  whether  such  negligence  here  existed,  we 
must  apply  another  rule,  viz.  that  a  child  is  called  upon  to  exercise 
only  that  degree  of  care  required  from  one  of  its  age,  and  it  is  only 
the  absence  of  such  care  that  will  be  regarded  as  contributory  n^li- 
gence.  What  would  be  negligence,  therefore,  in  an  adult,  is  not,  as 
matter  of  law,  negligence  in  a  child.  But  in  determining  in  a  given 
case  whether  such  negligence  is  present  or  absent,  where  injuries  to  a 
child  are  involved,  its  age  must  be  considered,  as  well  as  whether  its 
•own  act  was  the  proximate,  or  only  the  remote,  cause  of  the  injury. 
Although  here  the  chUd  was  but  eight  years  of  age,  it  is  conceded 
that  he  was  a  bright  boy,  capable  of  caring  for  himself  while  on  the 
street,  and  in  crossing  it.  His  tender  age  would  forbid  our  expecting 
any  great  degree  of  care  and  prudence,  yet,  being  sui  juris,  it  must  be 
held  that  he  was  bound  to  exercise  some  care,  commensurate  with 
his  age  and  intelligence.  Applying  these  rules  to  the  facts  appearing, 
we  could  only  absolve  the  boy  from  the  charge  of  contributory  negli- 
gence by  assuming  that  his  running  upon  the  track  was  in  no  sense 
one  of  the  proximate  causes  leading  to  the  injury,  or  that  he  was  not 
bound  to  observe  any  care  in  crossing  an  avenue  which  was  con- 
stantly traversed  by  cable  cars,  or  that  he  was  in  no  way  n^ligent, 
on  such  an  avenue,  in  starting  in  the  middle  of  the  Mock  on  a  run, 
with  nothing  to  prevent  his  observing  the  car  moving  north  at  a 
slow  rate  of  speed,  with  a  wagon  in  front  of  it,  and,  seeing  the  car, 
never  abating  his  speed  in  his  journey  across  the  avenue,  thus  taking 
all  chances  or  risks  of  crossing  in  safety.  It  will  be  observed  that 
the  witnesses  all  agree  that  the  boy  was  running,  and  did  not  stop 
while  crossing  the  avenue,  and  we  have  no  evidence  to  show  whether 
he  looked  for  or  at  the  approaching  car,  or  in  what  direction  he  was 
looking;  nor  is  there  any  proof  that  he  did  anything  in  the  way  of 
•care  or  precaution,  except  to  run  into  collision  with  the  car.  He  did 
not  stop,  or  look  or  listen  for  its  approach,  and  we  are  left  in  doubt 
as  to  whether  he  really  saw  the  car;  for,  if  he  had  observed  it,  he 
purely  would  have  known  of  its  close  proximity  to  him,  and  the  danger 
-which  he  would  thereby  run  hi  crossing  the  track.  The  only  inference 
io  be  drawn  is  that  he  ran  heedlessly,  without  reference  to  the  position 
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of  the  car,  across  the  arenue.  That  he  stepped  on  the  track  at  a  time 
when  it  was  impossible  for  him  to  get  across  and  escape  the  car,  is 
conclusively  shown ;  the  evidence  being  that  he  was  struck  by  the  left- 
hand  comer  of  the  car  just  as  he  placed  his  foot  on  the  first  rafl. 
Hence  the  conclusion  is  irresistible  that  he  was  himself  a  contributing 
cause  of,  and  that  he  created  the  situation  from  which  his  injuries 
flowed.  Upon  no  inference,  therefore,  to  be  drawn  from  the  facts, 
can  we  rdieve  the  little  boy  from  the  charge  of  contributory  negli- 
gence. True,  as  already  stated,  he  was  but  eight  years  of  age,  and 
not  chargeable  with  any  great  degree  of  intelligence  or  care;  but, 
however  we  may  minimize  these,  we  cannot  absolve  him  from  blame. 
He  was  struck  by  an  up-bound  car  in  the  middle  of  the  block,  not  as 
he  was  leaving  the  track,  but,  as  said,  just  as  he  was  entering  upon  it; 
the  fact  being  that  he  ran  right  into  the  car,  and  was  struck  just  as 
he  attempted  to  place  his  little  feet  on  the  first  rail.  Assuming,  as 
we  must,  that  there  was  sufBcient  to  show  that  the  motonnan  was 
negligent  in  not  looking  and  seeing  the  boy,  yet,  if  he  had  aeen  him 
rimning  across  in  the  middle  of  the  block,  he  could  not  have  concluded 
that,  with  the  car  so  close,  the  boy  would  continue  to  run  and  attempt 
to  cross.  We  think  it  clearly  appears  that,  apart  from  the  defend- 
ant's negligence,  the  failure  to  observe  the  slightest  care  or  precautiMi 
of  any  kind  on  the  boy's  part  contributed  to  the  accident.  The  con- 
clusion follows  that  for  the  injuries  received  the  little  boy  was  chiefly 
blamable,  and  should  not  be  allowed  to  recover.  The  only  contrary 
inference  suggested  is  that  attempted  to  be  drawn  by  the  ajqiellant, 
to  the  effect  that  when  the  boy  started  to  run  across  the  avenue  the 
car  was  going  slowly,  and  that  when  he  reached  the  track  the  car  sud- 
denly increased  its  speed  to  full  headway,  and,  therefore,  that  the 
little  boy,  with  his  small  intelligence,  committed  merely  an  error  of 
judgment  in  assuming  that  he  had  time  to  get  across,  which,  it  is  in- 
sisted, he  could  have  done  had  the  car  continued  at  the  speed  at 
which  it  was  going  when  the  boy  started  on  his  journey.  And  thus 
it  is  sought  to  bring  the  case  within  the  principle  laid  down  in  Pandel 
V.  Raihwad  Co.,  15  App.  Div.  426,  44  N.  Y.  Supp.  462.  There  the 
accident  happened,  not  in  the  middle  of  the  block,  but  at  or  near  the 
north  crosswalk  of  Ninety-Fifth  street,  and  there  was  evidence  to  show 
"that  this  street  car  accelerated  its  speed  after  the  woman  stepped 
upon  the  track."  If  this  boy  had  reached  the  track,  and  then  the 
car  had  suddenly  accelerated  its  speed,  one  of  the  elements  conspicuous 
in  the  Fandel  Case  would  have  been  present;  and  if,  in  addition,  the 
accident  had  occurred  at  a  crossing,,  there  would  be  some  anal<^iy  be-^ 
tween  this  and  the  case  cited.  But  upon  the  facts  the  two  cases  are 
entirely  dissimilar.  Another  answer  to  the  appellant's  suggestion  is 
that  it  does  not  appear  that  the  boy  was  calculating  upon  the  speed 
of  the  car,  but  he  started  to  run  across,  and  continued  to  run,  regard- 
less of  the  rate  at  which  the  car  was  going,  and,  instead  of  the  car 
running  into  him,  he  ran  into  the  car.  Unless,  therefore,  we  are  to 
hold  that  as  to  every  boy  who,  without  observing  any  care  or  pre- 
caution, is  injured  while  crossing  the  tracks  of  a  street  railroad,  the 
company  is  liable  to  compensate  him  for  his  injuries,  upon  the  doc- 
trine that  it  is  an  insurer,  we  must  conclude  that,  upon  the  facts  here 


Digitized  by 


Google 


Sap.  Ct.)  COSTELLO    V.  THIRD   AVE.  R.  CX).  871 

appearing,  the  ruling  of  the  trial  judge  in  dismissing  the  complaint  on 
the  ground  of  contributory  negligence  was  right. 
The  judgment  should  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

INGBAHAM,  J.  (dissenting).    I  cannot  concur  in  the  affirmance  of 
this  judgment.     The  complaint  was  dismissed  solely  upon  the  ground 
that  the  plaintiff  was  guilty  of  contributory  negligence.     There  was 
evidence  to  sustain  a  finding  that  when  the  plaintiff  started  to  cross 
the  track  this  car  was  preceding  at  a  slow  rate  of  speed, — not  faster 
than  a  man  conld  walk;  that  the  plaintiff  started  to  cross  the  track 
diagonally  upon  a  run,  bat  that,  after  he  started,  the  car,  having 
been  blocked  by  a  wagon  in  front  of  it,  suddenly  accelerated  its  speed, 
and  thus  caught  the  plaintiff  before  he  was  able  to  get  across  the  track, 
and  injured  him.    It  seems  to  me  that  upon  the  question  as  to  whether 
or  not  it  was  contributory  negligence,  as  a  matter  of  law,  to  make  the 
attempt  to  cross  the  track,  the  situation  as  it  existed  when  the  at- 
tempt was  made  is  a  controlling  consideration.     If,  at  the  speed  that 
the  car  was  then  moving,  it  was  safe  to  cross  in  front  of  it,  it  seems 
to  me  certainly  a  question  for  the  jnry  to  determine  whether  a  per- 
son about  to  cross  such  a  track  in  a  crowded  city  street  is  bound  to 
anticipate  that  the  speed  of  the  car  will  be  suddenly  accelerated,  with- 
out notice  or  warning,  so  that  an  act  which  is  without  danger  under 
existing  conditions  becomes  dangerous  because  of  a  change  in  the  con- 
dition caused  by  the  defendant.     The  act  of  crossing  the  street  be- 
tween the  cross  walks  is  not  of  itself  contributory  negligence.     It  is 
merely  a  fact  to  be  taken  into  account  in  determining  whether  or  not 
the  defendant  was  negligent.     There  certainly  was  evidence  from 
which  the  jury  could  find  that  it  was  not  negligence  for  the  plaintiff  to 
attempt  to  cross  this  track  where  he  did,  if  the  car  had  not  increased 
its  speed;  and  it  seems  to  me  equally  clear  that  the  plaintiff  was  not 
bound  to  assume  that  the  speed  would  thus  be  suddenly  increased 
without  some  sort  of  warning.     There  was  evidence  tending  to  show 
that  the  defendant's  car,  uoon  its  way  up  Third  avenue,  had  been 
stopped  by  a  truck  upon  the  track,  so  that  its  headway  had  been 
cheeked,  and  it  was  proceeding  at  a  slow  pace, — about  as  fa.st  as  a 
man  could  walk;  and  it  is  quite  apparent  that,  as  the  car  conld  not 
proceed  on  its  way  rapidly  until  this  truck  left  the  track,  the  plaintiff 
started  to  run  across  the  track  obliquely  in  front  of  the  wagon  and 
the  car.     As  he  got  upon  the  track,  the  truck  was  leaving  the  track, 
and  the  motive  power  was  suddenly  applied  to  the  car,  so  that  it 
shot  rapidly  forward  from  behind  the  truck,  and  struck  him.      A  pas- 
senger in  the  car  saw  the  boy  as  he  was  upon  the  southbound  track, 
some  time  before  the  power  was  applied  to  the  car.     The  boy  was  then 
running  across  the  track.     If  the  motorman  had  been  attending  to 
his  business, — looking  out  for  persons  upon  the  track. — it  is  quite 
clear  that  he  could  have  seen  the  boy,  and  could  have  delayed  ai)ply- 
ing  the  power  to  the  car  until  the  boy  was  across  the  track.     Instead 
of  that,  he  seems  to  have  been  paying  exclusive  attention  to  the  track 
driver,  and  engaged  in  conversation  with  him,  not  only  while  he  was 
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npon  the  track,  but  after  he  had  left  it;  and  he  then  applied  the 
motive  power  to  the  car,  and  caaaed  the  car  to  shoot  ahead,  without 
looking  to  see  if  the  track  was  clear  in  front  of  him,  or  whether  itie 
plaintiff  waa  in  auch  a  position  that  he  would  be  injured  by  the  in- 
creased speed  of  the  car.  The  situation,  as  it  appeared  to  tiie  plain- 
tiff at  the  time  he  started  to  cross  the  track,  was  that  this  car  was 
proceeding  slowly, — ^not  faster  than  the  speed  with  which  a  man  could 
walk, — with  a  wagon  on  the  track,  or  about  turning  from  the  track, 
between  the  place  where  he  attempted  to  cross  and  the  car.  Waa  it, 
as  a  matter  of  law,  negligent  for  him  to  attempt  to  cross  the  track 
in  front  of  this  wagon,  at  this  place,  under  these  circumstances?  I 
do  not  think  it  was.  Whether  or  not  an  act  is  negligence  mast  be 
d«rermined  from  a  consideration  of  the  circumstances  surrounding  the 
person  injured,  at  the  time  of  the  happening  of  the  injury.  We  have 
hei-e  a  street  railway  running  cars  at  short  intervals,  the  motive 
power  being  supplied  by  a  cable  underneath  the  street  This 
thoroughfare  runs  through  a  densely-populated  portion  of  the  dtr, 
and  is  largely  used  by  wagons  and  trucks,  as  well  as  the  line  of  cars 
of  the  defendant's  railway;  and  any  one  attempting  to  cross  this 
street,  with  a  large  number  of  the  defendant's  cars  and  the  trucks  and 
wagons  using  the  street,  must  necessarily  seize  such  an  opportunity 
as  is  presented  by  a  temporary  stoppage  of  vehicles;  and,  if  it  were 
negligent  for  any  one  to  attempt  to  cross  this  street  when  there  was 
a  car  approaching,  it  is  quite  apparent  that  during  the  busy  portion 
of  the  day  every  one  would  be  n^ligent  if  he  attempted  to  cross  at 
all.  Now,  this  boy,  in  crossing  the  street,  saw  a  truck  upon  the 
track,  and  a  car  behind  it,  approaching  quite  slowly.  He  took  ad- 
vantage of  this  situation  to  run  across  the  track,  not  in  front  of  a  car 
rapidly  approaching,  but  in  front  of  a  car  almost  at  a  standstill,  and 
where,  but  for  the  sudden  application  of  the  power  of  the  car,  he 
would  have  been  in  perfect  safety.  He  had  a  right  to  anticipate  that 
the  motorman  of  the  car  would  use  ordinary  care  to  ascertain  wheth« 
the  track  was  free,  before  increasing  the  speed  of  the  car.  He  cer- 
tainly was  not  bound  to  wait  until  the  motorman  and  the  driver  of 
the  truck  had  finished  their  conversation,  to  eoe  whether  or  not  the 
motorman  would  apply  the  power  to  the  car  immediately  upon  the 
track  being  clear,  without  looking  to  see  whether  any  one  was  in 
front  of  him  upon  the  track.  When  the  plaintiff  attempted  to  cross, 
the  track  was  clear.  The  car  was  approaching  at  a  rate  of  speed 
which  would  give  him  ample  time  to  cross,  and  there  was  nothing  to 
indicate  to  any  one  that  the  motorman  would  rapidly  increase  the 
speed  of  the  car,  without  considering  the  condition  of  the  track  in 
front  of  him,  or  whether  or  not  a  person  crossing  the  street  was  in 
si'ch  a  position  as  to  be  injured.  This  is  not  a  case  where  a  person 
attempts  to  cross  directly  in  front  of  an  approaching  car,  and  mis- 
calculates the  time  which  must  ensue  before  the  approaching  car 
will  reach  the  place  where  he  attempts  to  cross,  but  a  case  where,  a 
car  approaching  at  a  slow  rate  of  speed,  which  would  give  the  person 
crossing  ample  opportunity  to  cross  free  from  danger,  a  person  is. in- 
jured because  of  the  negligent  increase  of  the  speed  of  the  car  by  the 
motorman. 
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Tbe  aj^lication  of  a  power  to  the  propalsion  of  street  cars  then 
novel  in  its  character,  so  f ar  aa  its  use  in  this  city  is  concerned,  and 
which  is  much  more  quicldj  applied  than  the  horse  power  formerly 
in  use,  so  that  a  liigher  rate  of  speed  is  much  more  quickly  acquired 
"by  the  car,  certainly  calls  for  more  care  on  the  part  of  those  man- 
aging the  car,  when  it  is  running  through  a  crowded  thoroughfare,  to 
avoid  injuring  pei'sons  upon  the  track  by  reason  of  the  increased 
momentum  when  applied  to  a  car,  than  under  the  old  system;  and 
the  fact  that  a  person  using  the  street  does  not  anticipate  that  such 
increased  momentum  will  he  suddenly  imparted  to  the  car,  when  but 
for  such  increased  momentum  there  would  be  no  danger,  cannot  be 
tsaid  to  be  a  negligent  act  which  would  justify  a  court  in  holding  that 
contributory  n^ligence  existed  as  a  matter  of  law.  Assuming  the 
facts  testified  to  by  the  plaintifPs  witnesses  to  be  true,  It  seems  to  me 
that  the  motorman,  had  he  been  looking,  would  have  seen  this  boy  ap- 
{HToaching  the  track,  and  that,  had  he  waited  for  a  moment  before 
applying  the  power  to  the  car,  the  plaintiff  would  have  crossed  in 
safety;  but  it  cannot,  I  think,  be  said  that  any  observation  by  the 
plaintiff  could  have  caused  him  to  suspect  that  this  motorman  would 
suddenly  apply  the  power  to  the  car,  so  as  to  cause  it  to  shoot  for- 
ward from  behind  this  truck.  It  does  not  clearly  appear  upon  just 
what  portion  of  the  track  the  plaintiff  was  when  he  was  struck  by 
the  car.  Mr.  Brewster,  a  witness  for  the  plaintiff,  states  that  he 
first  saw  the  boy  upon  the  southbound  track,  about  eight  feet  in  front 
of  the  car,  that  the  boy  was  then  on  a  run,  and  that  tiie  car  was  then 
going  very  slowly, — about  as  fast  as  a  person  could  walk.  The  plain- 
tiff was  thus  in  this  position  before  the  motorman  applied  the  power 
to  the  car.  As  soon  as  he  applied  the  power,  the  witness  realized 
the  situation,  and  at  once  called  to  the  motorman :  "Ton  have  struck 
a  boy!  You  have  struck  a  child!"  At  the  time  of  this  exclamation, 
when  the  power  was  applied,  the  child  passed  out  of  the  vision  of  the 
witness;  the  fender  or  dashboard  of  the  front  platform  of  the  car 
being  between  himself  and  the  plaintiff.  The  plaintiff  must  there- 
fore have  run  so  much  in  front  of  the  car  before  the  moA'ement  of  the 
car  increased  that  he  was  out  of  sight  of  the  witness  in  the  car.  But 
it  is  clear  that  the  plaintiff  was  actually  on  the  track  when  he  was 
struck,  and  it  is  also  clear  that  he  was  struck  almost  immediately 
after  the  motorman  applied  the  power  to  the  car.  Upon  this  condi- 
tion of  the  testimony,  it  seems  to  me  that  it  was  a  question  for  the 
jury  to  decide  whether  it  was  negligence  for  the  plaintiff  to  attempt 
to  cross  the  track  in  front  of  this  slowly-moving  car,  when,  but  for  a 
rapid  acceleration  of  the  speed  of  the  car,  he  could  have  crossed  in 
safety,  and  whether  it  was  negligence  for  the  defendant  so  to  increase 
the  speed  of  the  car  as  to  run  over  a  person  on  the  track,  or  rapidly 
approaching  the  track  in  order  to  cross  it,  without  observing  the  per- 
son, and  without  adopting  some  means  to  avoid  an  accident  which 
appeared  to  be  imminent  in  case  the  speed  of  the  car  was  so  accel- 
erated. The  case  of  Fandel  v.  Railroad  Co.,  15  App.  Div.  426,  44  N. 
Y.  Sapp.  462,  is  in  point,  and  to  affirm  this  judgment  would  be  re- 
Teraing  our  decision  in  that  case.  It  was  said  there,  in  the  prevailing 
opinion,  that: 
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"It  was  necessary  for  one  attempting  to  cross  the  track  to  cross  somewhat 
closely  In  front  of  any  street  car,  and  It  was  not  contributory  negligence,  as  a 
matter  of  law,  to  do  so,  unless  the  speed  of  the  car  was  so  great,  and  Its  prox- 
imity so  close,  that  the  pedestrian  would  not  probably  be  able  to  escape  It.  As 
Is  well  known,  even  careful  persons  must.  In  pursuance  of  their  ordinary  avoca- 
tions, cross  the  streets  of  this  city  in  front  of  vehicles  and  moving  cars;  and  to 
say  that  to  do  that  constituted  contributory  negligence,  as  a  matter  of  law,  would 
put  an  embargo  upon  the  streets,  so  far  as  pedestrians  are  concerned." 

And  neither  in  the  prevailing  opinion  nor  in  the  dissenting  opinion 
is  that  proposition  of  law  disputed.  The  only  ground  of  the  dissent 
was  that  the  question  of  the  speed  of  the  car  in  that  case  was  im- 
material, as  there  was  nothing  to  show  that  the  speed  of  the  car  was 
increased  between  the  time  that  the  plaintiff  stepped  upon  the  track 
and  the  time  that  she  was  struck,  and  nothing  to  show  that  after 
she  stepped  upon  the  track  any  action  of  the  gripman,  however  prompt 
could  have  averted  the  accident.  It  seems  to  me  that  we  have  here 
the  proof  from  which  the  jury  could  find  that  the  acceleration  of  the 
speed  of  this  car  was  the  sole  cause  of  the  accident;  that,  but  for 
such  acceleration  of  the  speed,  the  plaintiff  could  have  crossed  the 
track  in  safety;  and  that  it  was  not  negligence  for  a  person  to  at- 
tempt to  cross  such  a  street  where  the  car  was  so  nearly  at  a  stand- 
still that  a  person  walking  quickly  could  avoid  it.  Unless  we  are 
prepared  to  overthrow  the  principles  established  in  the  Fandel  Case, 
and  which  seem  to  have  been  acquiesced  in  by  all  the  members  of  the 
court,  I  do  not  see  how  we  can  sustain  this  judgment.  On  the  au- 
thority of  that  case,  I  think  this  judgment  should  be  reversed. 

PATTERSON,  J.,  concurs. 


SWBBTSBR  et  al.  ▼.  DAVIS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department     February  15,  1S98.I 

1.  TBiAii— LiHrrmo  Efpbct  of  Evidbnob. 

In  an  action  agahist  several  parties.  Including  an  assignee  under  a  gaieral 
assignment  for  the  benefit  of  creditors,  to  set  the  assignment  aside  on  the 
ground  of  fraud,  evidence  which,  by  express  ruling  at  the  trial,  to  which 
plaintiff  took  no  exception,  was  limited  so  as  to  affect  one  of  the  other  defend- 
ants only,  cannot  be  relied  on  to  Impeach  the  title  of  the  assignee. 

BL   JUDOMBNT— RbS  JUDICATA. 

In  an  action  to  set  aside  a  general  assignment,  the  charge  of  fraud  was 
based  upon  the  alleged  existence  of  a  partnership  between  two  of  the  defend- 
ants. Beld,  that  a  judgment  formerly  obtained  against  those  defendants, 
upon  a  complaint  alleging  that  they  were  partners,  was  not  binding,  as  against 
the  assignee,  as  an  adjudication  of  that  fact 
8.  AssioNMBKT  FOR  Benefit  of  Crbditors— Fraud  nr  Making. 

It  was  insisted  that  a  large  claim  held  by  the  assignor  against  a  third  party 
was  withheld  from  the  schedules,  and  that  the  execution  of  a  mortgage  by 
the  assignor  and  others  to  a  third  party,  prior  to  the  assignment,  was  fraudu- 
lent Held  that,  if  these  were  frauds,  they  were  frauds  upon  the  assignment 
and  did  not  constitute  a  fraud  in  the  assignment,  and  could  not,  therefore, 
be  made  the  basis  for  setting  It  aside. 
4  Samb— Action  by  Assignee. 

If  the  mortgage  was  fraudulent.  It  was  for  the  assignee  to  bring  an  action 
to  set  it  aside,  and.  If  any  property  existed  which  had  not  found  place  in  the 
■cbedules.  It  would  be  his  duty  to  discover  and  account  for  It 
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Appeal  from  spedal  tenn,  Suffolk  county. 

Action  by  George  D.  Sweetser  and  others  afi^ainst  Mary  A.  DaviB- 
and  others.  From  a  judgment  dismissing  plaintiffs'  complaint  on  the 
merits,  they  appeal.     AfSrmed. 

Ai^ued  before  GMDODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Stillman  F.  Kneeland,  for  appellants. 
Walter  H.  Jaycox,  for  respondents. 

HATCH,  J.  It  is  claimed  by  the  defendants  that,  as  the  plaintifla 
moved  for  the  removal  of  Davis  as  assignee  and  for  the  appointment 
of  Fanning  in  his  place,  they  thereby  elected  to  ratify  the  assignment^ 
and  by  proceeding  thereunder  are  now  estopped  from  attacking  it  a» 
fraudulent.  Such,  undoubtedly,  is  the  law.  Terry  v.  Hunger,  121 
N.  Y.  161,  24  N.  E.  272;  MoUer  v.  Tuska,  87  N.  Y.  166.  The  point, 
however,  is  not  available  upon  this  appeal,  for  the  reason  that  the 
defendants  have  failed  to  have  proof  of  the  fact  inserted  in  the  case. 
All  that  appears  upon  this  subject  is  the  allegation  in  plaintiffs'  com- 
plaint that  Fanning  was  substituted  as  assignee  in  place  of  Davis,  by 
an  order  of  the  court,  and  the  admission  of  such  allegation  in  the  an- 
swer. But  these  averments  contain  no  statement  that  such  substitu- 
tion was  procured  by  the  plaintiffs,  which  is  the  essential  fact.  The- 
proceedings  themselves  do  not  appear,  and  the  case  states  that  it  con- 
tains all  the  evidence  given  upon  the  trial.  This  point,  while  con- 
clusive, is  not  available.  We  are  therefore  brought  to  consider  the 
other  questions  in  the  case. 

Prior  to  1890,  John  C.  Davis,  the  husband  of  Mary,  and  father  of 
Eugene,  carried  on  business  in  partnership  with  one  R.  T.  Skidmore, 
his  son-in-law.  Davis  died  in  1890,  leaving  no  will.  His  family  then 
consisted  of  his  wife,  two  daughters,  and  the  son,  Eugene.  No  ad- 
ministrator was  ever  appointed  of  the  estate,  nor  has  any  settlement 
of  it  ever  been  had.  After  the  death  of  John  C,  the  heirs  united 
in  a  conveyance  of  the  whole  estate  of  John  C.  to  his  wife  for  life. 
The  business  of  the  firm  was  continued  after  the  death  of  John  C. 
Davis  under  the  firm  name  of  Davis  &  Skidmore  until  March  1,  1892, 
Mrs.  Davis  succeeding  to  the  interest  of  her  husband.  On  the  date 
above  named,  Skidmore  retired  from  the  firm.  Thereafter,  and  in  Jan- 
uary, 1895,  Mrs.  Davis  and  the  children,  including  Skidmore's  wife, 
executed  and  delivered  a  mortgage  upon  real  property  formerly  owned 
by  John  0.  Davis,  to  secure  the  payment  of  the  sum  of  f5,000.  The 
consideration  for  this  mortgage  was  a  f3,000  note  given  by  Mary  and 
Eugene  Davis  for  the  stock  in  the  store,  a  claimed  indebtedness  of 
John  C.  Davis,  which  Skidmore  paid,  and  |500  in  cash,  paid  to  Mary 
or  Eugene  Davis.  From  and  after  March  1,  1892,  the  business  was 
conducted  under  the  name  of  Davis  &  Son.  On  the  28th  of  the  last- 
named  month  Mrs.  Davis  executed  a  power  of  attorney  to  Eugene  to- 
receive  and  collect  the  demands  due  the  estate  of  John  0.  Davis,  and 
also  "to  manage,  transact,  and  continue  the  store  business  for  me  in 
company  with  Davis  &  Son."  No  written  agreement  of  partnership 
was  ever  entered  into  between  Mrs.  Davis  and  her  son,  or  between 
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herself  and  any  one  else,  after  Skidmore  retired  from  the  badness; 
«nd  there  is  no  proof  of  any  partna-ahip,  except  it  may  be  inferred 
from  the  acts  of  the  parties  and  their  declarations.  The  stock  con- 
sisted of  personal  property,  and  there  was  added  in  money  fl,300,  the 
proceeds  of  some  real  estate  belonging  to  the  estate,  which  was  sold, 
and  the  money  placed  in  the  business.  It  does  not  appear  wbether 
■or  not  in  the  deed  which  conveyed  the  life  interest  in  the  property  of 
the  estate  to  Mrs.  Davis  she  relinquished  her  dower  right  or  interest 
in  the  personal  property.  Xor  does  it  appear  that  there  was  any  ar- 
rangement between  Eugene  and  his  mother,  or  between  either  and  the 
sisters,  in  respect  of  the  property,  aside  from  the  conveyance  of  the 
life  interest.  Eugene  paid  no  money  for  the  business,  so  far  as  ap- 
pears, and  Mrs.  Davis  and  the  heirs  joined  in  the  mortgage  which  se- 
cured the  payment  of  Skidmore's  interest.  There  is  nothing  to  war- 
rant the  conclusion  that  Eugene  had  acquired  any  interest  in  his 
father's  estate  which  was  not  common  to  the  other  heirs,  unless  we 
conclude  that  his  mother  was  vested  with  title  to  the  property  used 
in  the  business,  and  that  he  acquired  some  right  by  management  of  it. 
It  is  quite  clear  that  upon  this  subject  there  was  an  utter  absence  of 
agreemait  between  the  parties,  while  it  is  certain  that  the  f  1^00, 
the  proceeds  of  the  real  estate,  must  have  been  the  joint  interest  of  all. 
in  the  absence  of  any  agreement,  and  the  $5,000  for  Skidmore's  in- 
terest was  equally  burdened  upon  them  alL  We  do  not  determine 
-any  of  these  questions,  nor  is  it  necessary  that  we  should-  We  call  at- 
tention to  the  facts  as  bearing  upon  the  partnership  claimed  to  exist 
between  Mrs.  Davis  and  her  son. 

On  April  20, 1895,  Mrs.  Davis  executed  a  general  assignment  for  the 
benefit  of  her  creditors  to  her  son,  Eugene.  He,  as  we  have  already 
seen,  was  removed,  and  the  present  defendant  Fanning  substituted  in 
his  place.  This  action  seeks  to  set  aside  this  assignment  upon  fonr 
grounds:  First,  that  the  assignment  was  fraudulent  in  having  been 
made  to  Eugene  Davis,  who  was  a  partner  with  his  mother;  second, 
that  Eugene  Davis  was  preferred  as  a  creditor;  third,  that  a  large  claim 
-against  Skidmore  was  withheld  from  the  schedules;  fourth,  that  the 
execution  of  the  mortgage  to  Skidmore  was  fraudulent.  We  have 
-already  considered  some  features  applicable  to  the  first  question.  The 
proof  relied  upon  by  plaintiffs  to  sustain  their  attack  in  this  r^ard  con- 
sists in  declarations  made  by  Mrs.  Davis  and  Eugene  when  examined 
in  proceedings  supplementary  to  execntion,  after  the  execution  <rf  the 
assignment,  some  of  which  were  reiterated  upon  the  trial,  and  the  fur- 
ther proof  that  goods  were  purchased  by  Davis  &  Son  in  the  conduct  of 
the  business,  for  which  judgment  was  subsequently  obtained  against 
Mrs.  Davis  and  Eugene,  under  an  allegation  of  the  complaint  that  they 
were  partners,  and  also  a  confession  of  judgment  for  goods  sold,  in 
which  it  was  reiterated  that  they  were  partners.  So  far  as  Qie  first 
species  of  proof  is  concerned,  assuming  it  to  be  admissible  (which  is 
doubtful,— Scofield  v.  Spaulding,  54  Hun,  52,3,  7  N.  Y.  Supp.  927),  the 
case  discloses  that  none  of  it  was  received  against  the  defendant  Fan- 
ning. The  oral  proof  given  upon  the  present  trial  by  Eugene  Davis 
was,  by  express  ruling,  so  far  as  it  related  to  his  declarations  and  jHUof 
^ven  in  supplemental  proceedings,  limited  as  affecting  him  al<m& 
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The  defendants  excepted  to  the  ruling,  but  the  plaintiffs  acquiesced 
therdn,  and  the  same  is  true  of  Mrs.  Davia  So  that  there  is  nothing 
contained  in  such  proof  which  in  any  wise  impeached  the  title  of  the 
assignee,  as  none  of  it  wa^  received  against  him,  and  could  not,  there- 
fore, operate  against  the  title  held  by  him.  Assume,  however,  that  it 
is  so  available,  and  we  thinfe  it  presented  a  question  of  fact.  Botb 
Eugene  and  hia  mother  swore  that  no  partnership  existed  between 
them,  but  that  Eugene  was  anployed  upon  a  salary  to  manage  the  busi- 
ness. True,  they  also  said  that  Davis  &  Son  was  a  partnership  com- 
prised of  the  mother  and  son.  But  the  court  was  not  concluded  by 
that  statement,  and,  in  view  of  the  peculiar  relations  existing  between 
the  parties,  to  which  we  have  before  adverted,  we  are  not  at  all  satis- 
fled  that  the  court's  conclusion  thereon  was  wrong;  on  the  contrary,, 
we  think  it  was  justified  by  the  evidence.  The  remaining  considera- 
tion upon  this  branch  of  the  case  relates  to  the  conclusiveness  of  the 
judgment  obtained  against  Mrs.  Davis  and  Eugene.  It  is  settled  by 
authority  that,  in  order  to  render  a  judgment  effective  by  way  of  estop- 
pel, it  must  operate  mutually.  Townsend  v.  Van  Buskirk  (Sup. ;  opin- 
ion by  Cullen,  J.,  not  yet  officially  reported)  48  N.  Y.  Supp.  260.  In 
the  present  case  there  was  no  privity  between  the  parties  in  the  judg- 
ment and  the  defendant  Fanning,  or  between  them  and  the  creditor* 
whom  he  represents.  It  was  not,  therefore,  binding  as  an  adjudication 
upon  him.  Equipment  Co.  v.  Blair,  145  N.  Y.  607,  39  N.  E.  962.  B» 
far  as  the  preferred  daim  of  Eugene  W.  Davis  is  concerned,  there  was 
evidence  which  warranted  the  court  in  finding  that  this  claim  was  for 
salaiy,  and  that  his  relation  to  the  business  entitled  him  thereto.  As 
to  the  third  and  fourth  claims,  they  are,  if  anything,  frauds  upon  the 
assignment,  and  do  not  constitute  a  fraad  in  the  assignment,  and  may 
not,  therefore,  be  made  the  basis  for  setting  it  aside.  Loos  v.  Wilkin- 
son, 110  N.  Y.  195, 18  N.  E.  99.  If  the  mortgage  is  fraudulent,  it  rest* 
with  the  assignee  to  bring  an  action  to  set  it  aside,  and,  if  any  prop- 
erty exists  which  has  not  found  place  in  the  schedules,  it  is  the  duty 
of  the  assignee  to  discover  and  account  for  it.  The  assignee  is  ap- 
pointed for  such  purpose. 

These  views  lead  to  an  afQrmance  of  the  judgment     All  concur. 


PBOPLB  ex  rd.  OOCHETJ  v.  DBTTMBR. 
(Supreme  Oourt,  Appellate  Division,  Second  Department     February  11,  1896.) 

1.  Park  CoMMiBSioirER — Powebb. 

In  a  proceeding  for  a  peremptory  writ  of  mandamus  to  compel  the  parte 
commissioner  of  the  city  of  Brooklyn  to  take  legal  proceedings  to  prevent 
the  fortlier  maintenance  and  operation,  which  had  continued  for  many  yearB> 
of  a  steam  railroad  at  grade  over  Ft.  Hamilton  Parkway,  held,  that  the  pro- 
visions of  Laws  1892,  c.  065,  declaring  that  the  highway  should  thereafter 
"be  under  the  exclusive  charge  and  management"  of  the  commissioner,  and 
anthorlzing  him  to  "make  and  enforce  proper  rules  and  regulations  for  the- 
public  ose  tbereof,"  conferred  upon  him  no  authority  to  sue,  and  were  not 
broad  enough  to  empower  him  to  take  the  action  proposed. 

9.  Saxb— Injuries  to  Hiohwat— RtoHT"OF  Action. 

Laws  1882,  c.  066,  did  not  transfer  to  the  park  commissioner  of  the  city  of 
Brooklyn  the  rlgbt  to  sue  for  Injoriea  to  the  highways,  which,  under  section  15- 
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of  the  "Highway  Law"  (Laws  1890,  c.  568),  was  possessed  by  the  talgbway 

commissioners  of  the  town  of  New  Utrecht,  which  subsequently  became  a 
part  of  the  city  of  Brooldyn. 

Appeal  from  special  term,  Kings  comity. 

Application  by  the  people  of  the  state  of  New  York,  on  the  relation  of 
Frederick  C.  Cochen,  for  a  writ  of  mandamus  against  Jacob  G.  Dettmer, 
park  commissioner  of  the  city  of  Brooklyn.  From  an  order  doiylng 
the  application,  petitioner  appeals.     Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

James  C.  Church,  for  appellant. 
Almet  F.  Jenks,  for  respondent. 
George  W.  Wingate,  for  Sea  Beach  R.  Co. 

WILLARD  BARTLETT,  J.  The  Sea  Beach  Railroad  Company, 
at  the  time  this  application  was  made,  had  been  constructed,  and  was 
operated  by  locomotive  steam  power,  upon  Ft.  Hamilton  Parkway,  at 
grade,  in  that  part  of  the  city  of  Brooklyn  which  formerly  constituted 
the  town  of  New  Utrecht.  The  parkway  was  formerly  known  as 
"Franklin  Avenue,"  and  the  appellant  insists  that  the  construction  and 
operation  of  this  railway  upon  it  were  and  are  forbidden  by  chapter 
609  of  the  Laws  of  1871,  as  amended  by  chapter  551  of  the  Laws  of 
1875.  The  purpose  of  the  present  application  was  to  compel  the  park 
^commissioner  of  the  city  of  Brooklyn  to  take  proceedings  to  prevent  the 
further  maintenance  and  operation  of  the  said  steam  railroad  at  grade 
over  said  Ft.  Hamilton  Parkway.  The  contention  of  the  appellant 
that  such  is  the  duty  of  the  commissioner  is  based  upon  the  supposed 
effect  of  chapter  665  of  the  Laws  of  1892,  which  declared  that  the  high- 
way in  question,  from  and  after  the  passage  of  that  act,  should  be  "un- 
der the  exclusive  charge  and  management  of  the  park  commissioner  of 
the  city  of  Brooklyn,"  and  further  provided  that  tiie  said  commissiiMier 
should  "make  and  enforce  proper  rules  and  regulations  for  the  public 
use  thereof."  This  enactment  was  not  broad  enough  to  empower  the 
park  commissioner  to  institute  legal  proceedings  for  the  removal  of  the 
railroad  which  was  then  upon  the  highway,  and,  as  the  papers  show, 
had  been  there  many  years.  No  authority  to  sue  is  conferred  upon  him 
by  the  express  language  of  the  statute,  or  by  implication.  It  was  sug- 
gested upon  the  oral  argument  that  he  had  acquired  the  powers  which 
the  highway  commissioners  of  the  town  of  New  Utrecht  previously 
possessed,  under  section  15  of  the  highway  law  (Laws  1890,  c.  568). 
That  section  reads  as  follows: 

"The  commissioners  of  highways  may  bring  an  action.  In  the  name  of  the 
town,  against  any  person  or  corporation,  to  sustain  the  rights  of  the  public  in 
and  to  'any  highway  In  the  town,  and  to  enforce  the  performance  of  any  dnty 
enjoined  upon  any  i>er8on  or  corporation  In  relation  thereto,  and  to  recover  any 
damages  sustained  or  suffered  or  expenses  Incurred  by  such  town,  in  consetjnence 
of  any  act  or  omission  of  any  such  person  or  corporation,  In  violation  of  any 
law  or  contract  in  relation  to  such  highway." 

We  can  find  in  the  act  of  1892,  however,  no  evidence  of  any  intent  to 
transfer  to  the  park  commissioner  the  right  to  sue  for  injuries  to  the 
highways  which  belong  to  the  highway  commissioners  in  towns  gen- 
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«rally  throughont  the  state.  In  the  absence  of  a  statute  conferring 
it,  those  officers  themselves  would  have  no  such  right  Cornell  v. 
Turnpike  Co.,  25  Wend.  365.  It  is  not  to  be  assumed  that  the  power 
■was  devolved  upon  the  park  commissioner  of  the  city  of  Brooklyn,  in 
the  absence  of  clear  language  manifesting  that  such  was  the  legislative 
intent 

For  the  purposes  of  this  appeal,  it  is  enough  to  determine  that  the 
respondent  does  not  appear  to  possess  the  requisite  authority  to  insti- 
tute the  legal  proceedings  desired  by  the  appellant.  If  it  be  true,  how- 
ever, as  the  appellant  contends,  that  the  Sea  Beach  Bailroad  Company 
is  occupying  and  thereby  obstructing  Ft  Hamilton  avenue,  in  defiance 
of  the  special  statutes  relating  to  that  highway,  a  remedy  for  such 
public  nuisance  may  readily  be  found  by  obtaining  an  indictment 
xigainst  the  corporation,  or  procuring  the  attorney  general  to  bring  an 
Appropriate  suit"  in  equity  to  restrain  its  continuance  and  abate  it 
Pen.  Code,  §  385,  subd.  3;  People  v.  Vanderbilt,  28  N.  Y.  396;  Cook  v. 
Ck)rporation  of  Bath,  L.  R.  6  Eq.  177.  Of  course,  if  the  appellant  can 
show  that  he  himself  is  suffering  any  special  and  peculiar  injuiy  from 
the  obstruction,  he  may  also  maintain  an  action  for  an  injunction  in  his 
own  name. 

The  order  appealed  from  should  be  affirmed.     All  concur. 


GOUGE  V.  QOUGB. 
(Supreme  Conrt,  Appellate  DItIbJod,  First  Department.     February  11,  1898.) 

I.    COKTRACT   WITH  WlFB— ESFORCEMBNT— COHBrDKRATION. 

In  an  action  brought  by  a  husband  to  recover  from  his  wife  one-half  of  the 
net  proceeds  of  a  sale  of  certain  real  estate  owned  by  her,  and  bought  with 
her  own  money,  hla  dalm  resting  on  an  alleged  agreement  made  afcer  the 
land  was  acquired  by  the  wife,  hield,  that  such  a  contract,  if  enforceable  at 
all,  would  have  to  be  based  upon  a  good  and  valuable,  and  not  merely  a 
meritorious,  consideration. 
4  Same— EviDExcK. 

To  entitle  one  to  speclflc  performance  of  an  oral  contract  partly  performed, 
for  an  interest  in  the  proceeds  derived  from  a  sale  of  lands  owned  by  another, 
It  Is  absolutely  essential  in  every  case  that  the  contract  between  them  should 
not  only  be  clearly  proved,  but  that  its  terms  and  conditions  should  be  made 
reasonably  certain. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  Henry  A.  Gouge  against  Margaret  K.  B.  Gtonge.  Prom 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Oscar  Frisbee,  for  appellant. 
Lester  W.  Clark,  for  respondent 

McLaughlin,  J.  TWs  action  was  brought  to  recover  one-half  of 
the  net  i»oceeds  realized  from  the  sale  of  certain  real  estate.  The 
plaintiff  predicated  his  right  to  recover  upon  an  oral  agreement  alleged 
to  Iiave  been  made  between  him  and  defendant,  which  in  substance  was 
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that  she  wonld  purchase  the  real  estate,  and,  whenever  ahe  sold  the 
same,  she  would  pay  to  him  one-half  of  all  she  received  after  dedncting 
the  purchaoe  price.  The  defendant  denied  making  the  agreement 
The  trial  court,  after  hearing  tiie  evidence  of  both  of  the  parties,  dis- 
missed the  complaint;  and  in  so  doing,  we  think,  no  error  was  commit- 
ted. There  is  little  dispute  between  the  parties  as  to  the  facts^  In 
1873,  the  defendant,  the  widow  of  one  Bnssell  Bates,  and  from  whose 
estate  she  was  then  receiving,  and  has  since  received,  an  income,  mar- 
ried this  plaintiff,  and,  as  husband  and  wife,  in  1879,  th^  went  into 
possession,  as  tenants,  of  the  real  estate  referred  to  in  the  oranplaint 
Soon  after  their  occupancy  commenced,  proceedings  were  instituted  to 
foreclose  a  mortgage  then  thereon,  which  were  prosecuted  to,  and 
resulted  in,  a  judgment  directing  a  sale.  The  plaintiff  attended  the 
sale,  and  bid  in  the  property  for  the  defendant.  T5ie  memorandum  of 
sale  was  signed  by  him  for  her,  and  she  thereafter  received  a  deed  from 
the  referee.  The  entire  consideration  was  paid  by  her,  a  portion  of  it 
with  money  borrowed  upon  her  note  from  her  former  husband's  estate, 
and  the  balance  by  a  purchase-money  mortgage.  The  plaintiff  did  not 
pay  one  cent  towards  the  consideration,  and  he  assumed  no  obligations 
whatever  in  reference  to  or  in  any  way  connected  with  the  purchase. 
It  is  therefore  impossible  for  us  to  see  upon  what  theory  it  could  be  sup- 
posed that  the  plaintiff  had  any  right  to  a  portion  of  the  proceeds  <rf  the 
sale  of  this  property,  which  could  be  enforced  either  at  law  or  in  equity. 

It  will  be  observed  that  the  plaintiff  does  not  claim  that  any  arrange- 
ment was  made  between  him  and  the  defendant  prior  to  or  at  the  sale, 
and  the  trial  court  found  tiiat  no  such  arrangement  was  made,  which 
finding  waS  entirely  satisfactory  to  the  plaintiff,  since  no  exception 
appears  to  have  b«>en  taken  to  it  The  allied  agreement,  then,  if 
made  at  all,  was  made  after  the  sale,  and  the  record  fails  to  disclose 
even  a  suggestion  that  there  was  any  con»deration  to  support  it 
Such  a  contract,  if  it  could  be  enforced  in  any  event,  would  have  to  be 
based  upon  a  good  and  valuable  consideration.  A  meritorious  con- 
sideration alone  would  not  be  sufficient  Wilbur  v.  Warren,  104  N. 
Y.  196,  10  N.  E.  263.  The  alleged  agreement,  according  to  plaintiff's 
own  testimony,  is  vague  and  unsatisfactory  tluwughout.  It  is  uncer- 
tain in  every  respect  It  lacks  every  element  necessary  to  enable  the 
court  to  enforce  a  specific  performance.  To  entitle  one  to  a  specific 
performance  of  an  oral  contract  partly  performed  for  the  porchase  and 
sale  of  land,  or  for  an  interest  in  the  jwroceeds  derived  from  a  sale,  it 
is  absolutely  essential  in  every  case  that  the  contract  not  only  should 
be  clearly  proved,  but  that  its  terms  and  conditions  should  be  made 
reasonably  certain.  Dunckel  v.  Dunckel,  141  N.  Y.  427,  36  N.  E,  405. 
The  plaintiff's  own  evidence,  if  we  accord  to  it  the  most  favorable  con- 
sideration possible,  utterly  fails  to  establish  a  contract  of  this  character. 

The  judgment  was  right,  and  should  be  affirmed,  with  costs.  All 
concur. 
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PBiOPLB  ex  rel.  WARD  v.  UPTOWN  ASS'N. 

(Supreme  Conrt,  Appellate  Dlylslon,  Second  Department.     February  11,  1S88.) 

Cldbb— Expulsion  of  Mbmbbr— Noticb  op  Hearing— Qubbtion  for  Jury. 
Relator,  a  member  of  a  club,  was  asked,  by  a  letter  from  the  directors,  Id 
appear  and  give  his  reasons  for  writing  a  circular  letter  to  the  members 
wblch  stated  that  a  certain  candidate's  rejection  was  unwise,  and  asl^ed  that 
a  special  meeting  be  called.  At  the  hearing  the  relator  attempted  to  show 
the  Injustice  of  the  rejection,  as  a  preliminary  reason,  but  was  told  to  con- 
fine himself  to  the  truth  or  falsity  of  one  particular  statement  therein,  which 
he  refused  to  do,  and  claimed  the  right  to  be  heard  in  accordance  with  the 
directors'  letter.  Thereafter  he  was  expelled  from  the  club  because  of  the 
alleged  false  statement  in  the  circular  letter.  Beld  that,  In  the  trial  on  an 
altematlye  writ  of  mandamus  to  compel  his  reinstatement,  the  questions 
whether  rdator  had  a  reasonable  notice  to  defend  himself  on  the  charge  of 
making  a  reckless  statement  In  his  letter,  and  whether  the  charge  was  estab- 
lished before  the  board,  and  whether  tlie  relator  had  a  fair  opportunity  to 
explain  his  defense.,  diould  bare  been  submitted  to  the  Jury. 

Appeal  from  special  tenn. 

Application  by  J.  Carlton  Ward  for  mandamus  to  compel  his  rein- 
statement as  a  member  of  the  Uptown  Association.  Prom  an  order 
dismissing  the  writ,  relator  appealed,  and  an  alternative  writ  of  man- 
damns  was  ordered  to  issue.  On  the  trial  of  this  writ,  a  verdict  was 
directed  for  defendant,  and  from  the  final  order  dismissing  the  writ  the 
relator  appeals.     Reversed. 

Argaed  before  QOODEICH,  P.  J.,  and  CULLEN,  HATCH,  and 
WOODWARD,  JJ. 

Elihn  Boot  (Heniy  L.  Stimson,  on  brief),  for  appellant. 
William  H.  Bage,  for  respondent. 

GOODRICH,  P.  J.  The  relator  in  March.  1896,  applied  at  special 
term  for  a  wHt  of  mandamus  to  compel  the  Uptown  Association  to  rein- 
state him  as  one  of  its  members.  The  application  was  denied,  but  on 
appeal  the  appellate  division  of  this  department,  to  which  the  appeal 
had  been  transferred,  reversed  the  order  of  the  special  term,  and  di- 
rected the  issuance  of  an  alternative  writ  of  mandamus.  9  App.  Div. 
191,  41  N.  Y.  Supp.  154.  This  writ  was  issued,  and  came  on  for  trial 
before  the  court  and  a  jury  in  May,  1897,  and  resulted  in  the  direction 
of  a  verdict  for  the  defendant,  and  from  the  final  order  dismissing  the 
writ  the  relator  appeals. 

The  Uptown  Association  is  a  membership  corporation  in  the  borough 
of  Manhattan,  organized  under  chapter  267  of  the  I^aws  of  1875,  and 
governed  in  its  action  by  the  membership  corporation  laws  (chapter 
559,  Laws  1895).    The  by-laws  provide  as  follows: 

"Section  1.  The  board  of  directors  shall  have  charge  and  supreme  control  of 
all  the  affairs  of,  and  of  every  committee  of,  the  association.  It  shall  ballot  for 
all  candidates  for  admission  to  membership,  and  shall  serve  as  a  court  of  appeal 
before  which  all  questions  and  differences  affecting  the  Interests  of  the  associa- 
tion may  be  laid,  subject  to  its  final  decision." 

On  November  13,  1895,  Mr.  Bristol,  another  member  of  the  associa- 
tion, proiwsed,  and  the  relator  seconded,  the  nomination  of  Mr.  Siegel 
for  membership  in  the  club.     On  January  8,  1896,  the  board  of  direct- 
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©rs,  by  a  vote  of  nine  to  one,  rejected  the  application  of  Mr.  Siegel  for 
admission.  On  January  16th,  Ward  and  Bristol  sent  to  the  members 
of  the  club  a  circular,  the  material  parts  of  which  read  as  follows: 

"New  York,  January  18,  1896. 

'^o  tbe  Members  of  the  Uptown  Aaaoclatlon— Gentlemen:  The  nndenlgned 
propoaed  and  seconded  Mr.  Henry  Siegel  for  membership  In  the  Uptown  Asso- 
eiatlon  on  the  13th  day  of  November,  1896.  Mr.  Sl^i^  was  further  seconded 
by  Mr.  Frank  J.  Sprague,  Mr.  Louis  Auerbach,  Mr.  Marlnus  L.  Vanderkloot, 
and  Mr.  Bllas  Rothcbild.  Mr.  Siegel's  name  having  remained  on  the  bulletin 
board  for  an  unusual  length  of  time,  we,  on  the  7th  day  of  the  present  month, 
addressed  the  following  letter  to  a  number  of  gentlemen  upon  the  board  of  man- 
agement: 

"  'Dear  Sir:  As  mover  and  seconder  of  Mr.  Henry  Siegel  for  membership  of 
Oe  Uptown  Ass'n,  we  respectfully  protest  against  the  great  length  of  time  his 
■ame  has  been  posted  upon  the  bulletin  board  of  the  club.  Understanding  that 
Mr.  Siegel  has  an  enemy  in  your  honorable  board,  who  has  declared  that 
Mr.  Siegel  will  not  become  a  member  of  tlie  Uptown  association,  we  have  writ- 
ten to  a  few  prominent  people,  who  we  naturally  thought  knew  Mr.  Sleg^  and 
stated  the  facts.  We  have  rq>Iles  as  follows,  the  origbial  letters  being  at  your 
disposal.  [Here  follow  excerpts  from  letters  of  several  residents  of  Chicago, 
commendatory  of  Mr.  Siegd.]  These  recommendations,  which,  from  the  action 
•f  your  board,  seem  necessary  for  the  best  Interests  of  the  dub,  could  I>e  very 
greatly  extended.  In  conclusion,  we  do  not  think  that  the  Uptown  Association 
«an  longer  aflTord  to  treat  Mr.  Siegel  in  the  manner  that  it  has,  and  we  hope 
to  be  immediately  advised  of  his  election  as  a  member  of  tlie  dub. 

"  'Yours,  very  truly,  Jno.  L  D.  BristoL 

"  'J.  Cariton  Ward.' 

"Under  date  of  the  8th  inst,  we  were  Informed  by  Mr.  H.  J.  Park,  secretary, 
that  Mr.  Siegel  bad  not  been  elected.  We  naturally  look  upon  the  whole  pro- 
ceeding of  blackballing  Mr.  Siegel  as  a  serious  mistake,  and  as  not  by  any 
means  the  expression  of  the  wishes  of  the  great  majority  of  the  club.  The  only 
question  that  is  paramount  in  tliis  whole  matter  is  whether  Mr.  Henry  Siegel  is 
a  fit  member  for  the  Uptown  Association.  In  proposing  Mr.  Siegel,  we  had  hi 
view  his  modest,  genial,  and  gentlemanly  qualities;  the  fact  of  his  being  the 
feadlng  member  of  the  firm  of  Messrs.  Siegel,  Cooper  &  Co.,  whose  three  mlllioD 
dollar  enterprise  is  now  under  way  within  a  block  or  two  of  the  club  house;  and 
Qiat  additional  members  of  the  standing  and  reputation  of  Mr.  Siegel,  who  are 
pronounced  factors  in  the  development  and  growth  of  the  Greater  New  York, 
are  to-day  the  great  need  of  the  Uptown  Association,  as  a  successful  club.  The 
immediate  rectification  of  the  ill-advised  act  of  blackballing  Mr.  Siegel  should 
appeal,  we  believe,  to  the  sense  of  right  of  our  brother  members;  and  we  now 
seek  for  advice  and  counsel  in  this  matter,  and  hope  to  receive  from  you  as 
Immediate  reply.  We  are  of  the  opinion  that  a  call  for  a  special  meeting  of  the 
elub,  as  provided  in  article  XXIII.  of  the  by-laws,  should  be  Immediately  sent 
out,  and  that  at  this  meeting  the  necessary  amendments  to  the  by-laws  be  made, 
fet  order  that  Mr.  Siegel  can  be  elected  to  membership  as  soon  as  possible,  and 
similar  club  mistakes.  In  so  far  as  the  Uptown  Association  is  concerned,  be 
ttiinga  of  the  past.  In  this  connection,  and  in  view  of  the  forthcoming  annual 
meeting  and  election  of  the  club,  it  might  also  be  borne  in  mind  that  but  two 
blackballs  rejected  Mr.  Siegel,  and  that  the  circumstances  under  which  those 
tails  were  cast  should  be  carefully  considered  by  all  the  dub  members. 

"Very  truly  yours,  Jno.  I.  D.  Bristol. 

"J.  Carlton  Ward." 

Bristol  also  made  an  entry  in  the  proposal  book,  which  reads: 

"Mr.  Siegd  was  blackballed  Jan'y  8th,  1896.  Don't  buy  his  croclkery  of  a 
certain  man." 

Another  section  of  the  by-laws  reads  as  follows: 

"Sec.  4.  The  board  shall  have  power,  by  a  vote  of  at  least  nine  of  Its  members. 
to  annul  the  membership  of  any  member  of  the  association,  for  any  conduct  od 
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Ills  part  which.  In  their  Judgment,  may  be  llkdy  to  endanger  the  welfare,  Inter- 
eata,  or  character  of  the  asaoclatlon." 

In  the  exercise  of  this  power  the  board  on  January  22d  sent  the  fol- 
lowing letter  to  the  relator: 

"Dear  Sir:  The  board  of  directors  has  under  consideration  the  circular  letter 
issued  by  you  in  regard  to  the  rejection  of  Mr.  Siegel  as  a  member  of  this  club. 
There  will  be  an  a^oumed  meeting  of  this  board  on  Wednesday,  the  20th  inst, 
at  2  o'cloclc,  to  consider  this  matter  In  its  prejudicial  bearing  upon  the  Interests 
of  the  club.  You  are  requested  to  be  present  at  this  meeting,  to  give  such  ex- 
planation as  you  may  desire  to  malce  In  Justification  of  your  action. 

"Very  respectfully,  Hobart  J.  Paris,  Sec'y." 

A  similar  letter  was  sent  to  Bristol,  which  contained  an  additional 
charge  as  to  the  entry  in  the  proposal  book.  On  the  29th  day  of  Janu- 
ary (the  day  named  in  the  letter),  Ward  and  Bristol  appeared  before 
the  board,  and  there  is  considerable  divergence  of  testimony  as  to  what 
occnrred  at  that  time.  The  relator  testified:  That  Mr.  Bloane,  the 
president,  said :  '^e  oonsid w  this  circular  prejudicial  to  the  best  inter- 
ests of  this  association,  and  some  of  the  statements  in  that  circular 
are  untrue.  You  are  expected,  and  will  be  given  an  opportunity,  to 
make  such  explanation  as  you  see  fit  to  make  as  to  why  you  issued  that 
circular."  That  he  did  not  point  out  that  the  false  statement  contained 
in  the  circular  was  that  Siegel  was  rejected  by  only  two  blackballs. 
That  then,  turning  to  Bristol,  he  said:  "You  are  called  here,  likewise, 
to  answer  the  same  charge,  with  an  additional  reason,  why  you  have 
written  something  in  one  of  the  books  of  the  club."  That  he  (Ward) 
arose,  and  commenced  to  read  from  a  paper,  which  is  not  in  evidence, 
but  which  commenced  with  the  following  words:  "At  the  outset,  I 
want  to  say,  the  one  thing  paramount  in  my  mind  has  been  the  thought, 
what  is  for  the  beet  interests  of  this  association.  This  statement 
seems  necessary,  from  the  wording  of  the  letter  requesting  my  attend- 
ance here  to-day.  Now,  to  go  back,  and  in  reviewing  my  course,  I  want 
to  say — "  Tlmt  at  this  point  he  was  interrupted  by  one  of  the  board, 
who  said:  "We  simply  wanted  to  know  why  you  issued  that  circular. 
We  don't  care  to  review  anything  else.  We  are  not  here  to  discuss  the 
merits  of  the  election  or  rejection  of  Mr.  Siegel;  but  the  question  is, 
simply,  why  did  you  issue  that  circular?"  That  thereupon  he  took  his 
seat,  and  Bristol  arose,  and  said  that  they  were  busy  men,  and  the  only 
way  to  interview  the  members  was  to  issue  a  circular,  and  get  from 
them  an  expression  of  opinion,  so  that  there  could  be  a  special  call  to 
amend  the  by-laws,  when  this  mistake  of  blackballing  Mr.  Siegel  could 
be  rectified;  that  thej  asked  to  have  put  upon  the  minutes  of  the  meet- 
ing that  they  objected  to  such  proceeding,  that  it  was  not  in  accordance 
with  the  invitation,  and  that  they  could  not  discuss  why  they  issued 
the  circular  without  bringing  in  the  name  of  Mr.  Siegel.  And,  when 
the  directors  refused  to  ^r  them  on  this  subject,  that  they  asked  to 
have  an  adjournment  of  the  hearing,  to  enable  them  to  prepare  a  de- 
fense in  line  with  the  by-laws.  On  the  other  hand,  several  of  the  di- 
rectors were  examined  as  witnesses,  and  testified  that  the  president 
stated  to  Ward  and  Bristol  that  they  were  cited  to  answer  for  the  issu- 
ing of  the  circular,  which  contained  matters  prejudicial  to  the  interests 
of  the  club,  false  statements  concerning  the  matters  of  the  club,  and 
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as  to  certain  writing  in  the  proposal  book  on  the  part  of  Mr.  Bristol : 
that,  when  Ward  was  interrupted,  he  said :  "Well,  if  I  cannot  go  into 
Mr.  Siegel's  rejection,  I  have  nothing  further  to  say, — without  goinpr 
into  the  matter  of  Mr.  Siegel's  rejection."  After  the  two  men  retired, 
the  board,  by  the  unanimous  vote  of  the  14  members  present,  expelled 
them  from  membership  in  the  club. 

At  the  close  of  tlie  testimony  at  the  trial,  the  relator  asked  that 
the  following  questions  be  submitted  to  the  jury:  • 

"First.  Did  the  relator  have  reasonable  notice  to  defend  himself  upon  the  charge 
of  making  a  willful  or  reckless  misstatement  In  the  circular  of  January,  I&k*.? 
Second.  Was  the  relator  expelled  upon  that  charge?  Third.  Was  such  a  charge 
established?  Fourth.  Did  the  relator  liave  a  fair  and  reasonable  opportunity  for 
explanation  and  defense  upon  the  cliarges  against  him?" 

The  court  directed  the  jury  to  find  a  verdict  for  the  defendant,  "that 
the  relator  liad  sufficient  notice  of  the  charge  against  him,  and  sufficient 
opportunity  to  be  heard  in  his  defense,  and  that  the  board  of  directors, 
in  expelling  him,  Iiad  cause  for  the  expulsion  decreed,"  to  which  the  re 
lator  excepted. 

On  the  previous  appeal  in  this  case  (9  App.  Div.  191,  41  N.  Y.  Supp. 
154),  the  court  held: 

"We  think  that  the  relator  had  the  clearest  and  most  undeniable  right  to  ap- 
peal to  his  fellow  members,  either  to  alter  the  by-laws,  or  to  change  tlie  per- 
sonnel of  board  of  directors;  that  for  tills  purpose  he  had  the  right  to  state  any 
material  fact,  and  to  fairly  criticise  any  action  of  the  governing  authorities  of  the 
club.  It  may  be  unfortunate  that  there  should  X)e  a  difference  of  opinion  or  dis- 
putes In  dub  manag»nent,  but  dissension  is  a  tiazard  to  which  all  associate 
action  is  liable,  and  clubs  no  more  tlian  other  organizations  can  expect  to  lie 
exempt  from  this  liazard.  Of  course,  the  relator  had  no  right  to  make  any 
misstatement  of  fact,  or  cast  unfounded  aspersions  on  the  director  or  his  fellow 
memt)er8.  •  •  •  The  opposing  affidavit  states  that  in  fact  nine  ballots  were 
cast  against  the  candidate.  Instead  of  two.  If  the  relator  knowingly  paUisbed 
a  false  statement  on  this  subject,  or  even  recklessly  made  one,  without  seeking: 
to  ascertain  whether  it  was  true  or  false,  such  conduct  would  be  a  sufficient 
ground  for  action  by  the  board  of  dh'ectors.  But  the  notification  to  appear 
before  the  directors  seems  to  Indicate  as  the  relator's  offense  tils  appeal  to  liis 
fdlow  members,  and  not  any  false  statement  or  unfair  criticism  made  in  that 
appeal.    This,  as  we  have  said,  could  not  of  Itself  be  an  offense." 

The  court  also  stated  that  on  the  return  to  the  writ  it  could  "be  deter- 
mined what  the  proceedings  against  the  relator  were;  what  was  the 
charge  against  him ;  what  he  was  tried  for." 

It  will  thus  be  seen  that  the  purpose  of  the  alternative  writ  directed 
on  the  former  appeal  was  to  determine,  on  the  trial :  (1)  What  was  the 
charge  against  him?  (2)  What  were  the  proceedings  against  the  re- 
lator? (3)  For  what  was  he  tried?  And  tiiese  subjects  we  shall  con- 
sider in  their  order. 

1.  What  was  the  charge  against  the  relator?  This  must  be  derived, 
we  think,  solely  from  the  directors'  letter  of  January  22d,  in  which 
they  stated  tliat  the  board  had  under  consideration  the  circular  letter 
issued  by  him,  and  its  prejudicial  bearing  upon  the  interests  of  the  club. 

2.  What  were  the  proceedings  against  the  relator?  The  directors 
had  the  power,  under  the  by-law  above  quoted,  to  expel  a  member  '^or 
any  conduct  on  his  part  which  in  their  judgment  may  be  likely  to  en- 
danger the  welfare,  interests,  or  character  of  the  association";  and  ihi» 
was  also  the  limitation  of  their  power.     They  indicated  the  purpose 
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and  intention  of  tlie  hearing,  when,  in  the  notice  of  January  22d,  they 
said  that  the  matter  under  consideration  was  the  issuance  of  the  circu- 
lai'.  The  directors  would  have  been  acting  within  their  power  if  they 
had  summoned  the  relator  for  trial  on  any  matter  contained  in  the  cir- 
cular; and,  if  there  had  been  fair  notice  given  of  the  object  of  the  trial, 
their  proceedings  in  this  respect  would  have  been  regular  and  author- 
ized. It  is  evident,  however,  from  the  testimony  of  the  defendant's 
witnesses,  that  the  board  intended  to  and  did  confine  the  trial  simply 
to  the  false  statement  in  the  circular,  without  permitting  the  relator 
to  make  any  explanation  as  to  his  reasons  for  issuing  the  circular. 
The  relator  was  called  upon  by  the  president  of  the  board  "to  make  such 
explanation  as  you  see  fit  to  make  as  to  why  you  issued  this  circular." 
The  relator  was  proceeding  to  give  such  explanation,  when  he  was 
summarily  stopp»l,  and  prevented  from  giving  his  reasons  why  he 
issued  the  circular.  It  makes  no  difference  that  to  the  minds  of  the 
directors  his  reasons  might  not  have  been  relevant  or  sufQcient.  The 
•'why"  was  what  he  was  directed  to  give,  and  was  attempting  to  give, 
and  he  had  a  clear  right  to  give  the  "why."  The  matter  which  the  di- 
rectors had  under  consideration  was  stated  by  the  president  to  be  that 
the  issuance  of  the  circular  was  "prejudicial  to  the  best  interests  of 
this  association,"  and  the  relator  was  then  informed  that  he  was  then 
to  have  an  opportunity  to  make  such  explanation  as  he  saw  fit,  why  he 
had  issued  the  circular.  A  new  and  very  important  piece  of  evidence 
in  relation  to  this  subject  appeiu^  in  the  present  record,  viz.  that  the 
relator  and  Bristol,  who  were  acting  together  before  the  directors, 
asked  that  there  should  be  entered  on  the  minutes  of  the  meeting  the 
fact  that  they  objected  to  this  proceeding,  as  it  was  not  in  accordance 
with  the  letter  of  the  directors,  and  claimed  that  they  could  not  dis- 
cuss the  reasons  why  they  issued  the  circular  without  bringing  in  the 
name  of  Mr.  Siegel.  It  does  not  appear  by  the  record  whether  or  not 
this  request  was  complied  with.  This  changes  altogether  the  condi- 
tion present  in  the  former  appeal,  where  this  court  said  that  it  appeared 
that  the  relator  made  no  complaint  that  the  charge  was  not  definite, 
and  that  consequently  he  could  not  raise  that  question  on  appeal.  The 
contrary  now  appears.  We  think  that  the  witness  was  improperly  and 
unjustly  prevented  from  giving  the  reasons,  and  all  the  reasons,  which 
operated  on  his  mind  for  issuing  the  circular;  and,  if  one  of  those  rea- 
sons was  that  Mr.  Siegel  was  improperly  or  unfairly  rejected  from  mem- 
bership, he  should  have  been  heard  in  his  defense.  If  the  directors  had, 
in  their  letter,  limited  their  charge  against  the  relator  to  the  false  state- 
ment at  the  end  of  the  circular,  as  to  the  number  of  ballots  cast,  and 
liad  seen  fit  to  give  the  relator  opportunity  to  be  heard  on  that  matter 
alone,  they  might  have  excluded  all  other  matters;  but  the  door  was 
opened  widely,  both  by  the  letter  and  the  statement  of  the  president. 
The  refusal  to  permit  the  relator  to  state  his  reasons  was  not  in  ac- 
cordance with  the  letter,  and  he  should  have  been  permitted  to  state  his 
opinion  as  to  the  rejection  of  Mr.  Siegel.  When  he  was  stopped,  he 
said  that,  if  he  could  not  go  into  the  matter  of  Mr.  Siegel's  rejection, 
he  had  nothing  further  to  say;  without  going  into  the  matter  of  Siegel's 
rejection,  he  had  nothing  to  say.  But  it  would  seem  as  if  he  had  the 
right  to  explain  that  the  reason  wjiy  he  had  issued  the  circular  was  the 
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veiy  subject  embraced  and  stated  in  the  circular,  and  to  give  any  oth«- 
reasons  for  issuing  it,  aa  he  had  been  summoned  to  give  these  reasonS; 
and  was  trying  to  ezfdain  them.  It  may  not  be  assumed  that  the  direct- 
ors, alone  of  all  members,  had  the  best  interests  of  the  club  at  heart 
It  may  be  assumed  that  private  membets  were  as  much  interested  as 
the  directors,  in  the  welfare  of  the  club.  The  office  of  director  confers 
certain  responsibilities  of  management  and  control  upon  such  officers, 
but  they  are,  after  all,  only  representatives  of  their  associates.  Their 
action  is  subject  to  fair  criticism  by  any  associate.  Suppose,  for  in- 
stance, that  the  relator  intended  to  state,  as  we  may  infer  from  his  cir- 
cular, and  the  beginning  of  the  statement  which  he  commenced  to  read, 
that  one  of  his  reasons  for  issuing  the  circular  letter  was  to  call  a  spe- 
cial meeting  of  the  members  to  amend  the  by-laws  in  such  a  way  that 
members  at  lai^e,  instead  of  the  directors,  'should  vote  upon  the  ad- 
mission of  new  members;  was  not  that  a  reason  to  be  given  why  the 
relator  had  issued  the  circular?  Had  he  no  right  to  explain  this,  and 
to  give  as  one  of  the  reasons  which  had  induced  him  to  issue  the  circular 
that  an  apparent  injustice  to  a  person  proposed  for  membership  might 
be  repeated  in  the  cases  of  other  applicants,  as  he  claimed  had  been 
done  in  Siegel's  case,  and  that  such  injustice  could  be  prevented  by  a 
vote  of  all  the  members? 

3.  What  the  relator  was  tried  for:  From  the  foregoing  remarks  it 
is  evident  that  the  sole  matter  upon  which  the  relator  was  tried  and 
expelled  was  the  false  statement  in  his  circular,  that  Mr,  Siegel  was 
rejected  by  only  two  blackballs,  and  that  the  circumstances  under  which 
the  balls  were  cast  should  be  carefully  considered  by  the  members. 
The  directors  addressed  the  relator  a  letter  after  the  trial,  in  which  it 
was  stated  that  the  board,  acting  under  section  4  of  the  by-laws,  alreadv 
quoted,  had  annulled  his  meml^rship;  and  a  reference  to  this  section 
shows  that  it  relates  to  conduct  on  his  part  which,  in  the  judgment 
of  the  board,  might  be  likely  to  endanger  the  welfare,  interests,  or  char- 
acter of  the  association.  But  the  particular  action  of  the  relator  which 
thus  endangered  the  welfare  of  the  association  was  not  specified.  The 
relator's  first  request,  to  submit  to  the  jury  the  question  whether  he 
had  reasonable  notice  to  defend  himself  upon  the  charge  of  making  a 
willful  or  reckless  misstatement  in  his  circular,  would  be  disposed  of  by 
our  former  opinion,  in  which  it  was  said: 

"But  the  notlflcation  to  appear  before  the  directors  seems  to  Indicate  as  the 
relator's  offense  his  appeai  to  his  feliow  members,  and  not  any  false  statement  or 
unfair  criticism  made  in  that  appeal.  This,  as  we  have  said,  could  not  of  itself 
be  an  offense.  •  •  ♦  The  relator  appeared  before  the  board,  and  seems  to 
have  made  no  complaint  that  the  charge  was  not  definite.  Therefore  he  cannot 
now  raise  that  objection." 

But  it  now  appears  by  the  record  that  he  did  not  assent  to  the  limita- 
tion of  the  inquiry  to  tie  giving  of  the  reasons  why  he  issued  the  cir- 
cular, but  claimed  the  right  to  be  heard  in  accordance  with  the  notice 
contained  in  the  letter  of  the  directors,  and  this  evidence  required  a 
submisKon  of  the  question  as  to  reasonable  notice  to  the  jury. 

As  to  the  second  request,  whether  the  relator  was  expelled  upon  that 
charge,  we  think  there  was  sufficient  evidence  to  justify  the  direction  of 
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a  finding  that  the  relator  was  tried  by  the  board  upon  the  charge  of 
making  a  willful  or  reckless  misstatement  in  the  circular. 

The  third  and  fourth  requests,  to  submit  the  questions  whether  the 
charge  was  established  before  the  board,  and  whether  the  relator  had 
a  fair  and  reasonable  opportunity  for  explanation  and  defense  upon  the 
charges  against  him,  are  so  closely  allied  that  they  must  be  considered 
together.  We  are  not  called  upon  to  express  any  opinion  as  to  the 
action  of  the  relator  in  sending  out  the  circular,  and  making  the  false 
statement  as  to  the  blackballs  therein  contained;  but  there  was  evi- 
dence tending  to  show  that  Mr.  Johnson,  the  clerk  of  the  club,  had  in- 
formed the  relator  and  Bristol  that  only  two  blackballs  were  cast 
against  Mr.  Siegel.  He  was  entitled  to  give  this  as  one  of  his  reasons 
for  issuing  the  circular,  bnt  the  relator's  line  of  defense  was  demolished 
by  the  vigorons  ruling  that  he  was  not  i)ermitted  to  discuss  the  rejec- 
tion of  Mr.  Siegel,-  whereupon  he  asked  for  an  adjournment  of  the  pro- 
ceedings for  a  few  days,  so  that  he  could  come  in  and  make  a  "defense 
in  line  with  the  by-laws  of  the  association,"  and  this  was  refused  by  the 
board.  Upon  the  last  two  questions  there  was  evidence  of  such  a  con- 
flicting character  as  to  require  the  submission  of  both  questions  to 
the  jury,  and  the  refusal  of  the  learned  court  to  do  so  was  reversible 
error. 

The  order  appealed  from  must  be  reversed,  with  costs  to  abide  the 
event.     All  concur. 


(24  App.  DlV.  570.) 

MUTUAL  LIFE  INS.  CO,  OP  NEW  YORK  V.  ROBINSON  et  al. 

(Supreme  Oourt,  Appellate  Division,  Third  Department.     January  5,  1898.) 

1.  Pleading— Reply— -PtTRPOsE  and  Effect. 

Where  a  reply  to  a  counterclaim  In  an  action  to  foredose  a  mortgage  alleged 
that  the  time  for  paying  the  debt  had  been  extended  Indefinitely,  plaintiff 
could  nevertheless  prove  the  facts  set  forth  In  the  complaint,  and  rest  his 
case  on  them,  without  showing  that  the  agreement  for  extension  had  ceased 
to  operate. 

2.  Same — Aduibsioks — Consthuction. 

The  fact  that  a  reply  in  an  action  to  foreclose  a  mortgage  alleged  an  agree- 
ment for  an  Indefinite  extension  of  time  for  paying  the  debt  did  not  preclude 
a  recovery,  where  it  also  averred  that  such  agreement  had  become  Inoper- 
ative before  suit  brought 

8.  Same— Exhibits 

Where  an  Inscmment  is  attached  as  an  exhibit  to  a  pleading,  bnt  there  la 
no  averment  In  the  pleading  that  it  is  made  a  part  thereof,  the  Instrument 
Is  an  exhibit  only  as  to  such  parts  thereof  as  are  referred  to  and  adopted  In 
the  pleading. 

4.  Same— CoNSTKucTioH— Oral  or  Written  Contract. 

The  answer  alleged  that  plaintiff  (a  corporation)  "agreed"  with  defendant, 
etc.;  that.  In  reliance  on  such  "agreement,"  something  was  done  by  the  par- 
ties; that  "to  each  of  the  agreements,  mortgages,  deeds.  Instruments  of  con- 
sent, and  contracts  above  recited  the  said  defendants  will,  upon  the  trial  of 
this  action,  refer  as  If  the  same  were  fully  and  at  large  set  forth";  alleged 
what  occurred  immediately  after  the  "execution  of  said  mortgages  and  agree- 
ments"; mentioned  "a  clause  In  the  said  agreement";  and  averred  that  the 
"letter  of  such  contract"  required  something,  and  that  defendant  "believed 
that  to  be  the  correct  construction  of  the  contract."  Held,  that  plaintiff  had 
the  right  to  assume  that  the  contract  pleaded  was  in  writing,  and  hence  evi- 
dcatce  of  a  iMm>l  contract  waa  not  admissible. 


Digitized  by 


Google 


88S  49  NEW  YORK  SUPPLEMENT  (Sup^  ^ 

and  81  New  York  State  Reporter. 

&  CoRPORATiOKs— Officers — Authority. 

Evidence  of  conversations  with  officers  of  a  corporation  Is  not  admissible 
to  prove  an  oral  contract  with  the  corporation,  made  thereby,  without  prov- 
ing the  authority  of  said  officers  to  make  the  contract 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  against 
David  C.  Robinson  and  another  for  the  foreclosure  of  a  mortgage  and 
a  sale  of  the  premises,  executed  by  the  appellants  to  the  plaintiff  on  the 
24th  of  October,  1889,  and  which  by  its  terms  became  due  on  the  24th 
of  October,  1890.  The  trial  was  had  before  a  referee,  and  judgment 
rendered  in  favor  of  the  plaintiff  for  the  relief  asked  in  the  complaint. 
From  such  judgment  this  appeal  is  brought.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Humphrey,  Lockwood,  Hoyt,  Greene  &  Yeomans,  for  appellants. 
Edward  Lyman  Short,  for  respondent 

PARKER,  P.  J.  The  appellants  claim  that  the  judgment  in  this 
case  should  be  reversed  for  two  principal  reasons:  First,  because  it 
appears  from  the  reply  in  the  case  that  the  payment  of  the  mortgage 
had  been  extended  during  the  pendency  of  an  agreement  dated  July  13, 
1894,  and  that  the  plaintiff  has  failed  to  show  that  such  agreement 
and  extension  were  not  still  pending;  second,  that  the  defendants  were 
not  permitted  upon  the  trial  to  make  proof  of  the  counterclaim  which  is 
set  up  in  their  amended  answer. 

As  to  the  first  proposition :  It  is  true  that  if  plaintiff  had  averred  in 
its  complaint  that  the  time  to  pay  the  mortgage  it  sought  to  foreclose 
had  been  extended  by  an  agreement  dated  July  13,  1894,  it  would  have 
had  to  prove,  as  well  as  aver,  that  the  operation  of  such  agreement 
had  ceased.  But  such  is  not  the  situation.  The  reply  is  a  pleading  in 
response,  and  pertinent  only  to  the  new  matter  set  up  as  a  counter- 
claim. It  is  not  directed  to  the  issue  of  the  defendants'  default,  which 
is  tendered  in  the  complaint,  nor  does  it  operate  as  a  pleading  to 
change  that  issue.  In  the  orderly  conduct  of  the  trial  the  plaintiff,  not- 
withstanding the  reply,  could  prove  the  facts  as  set  forth  in  its  com- 
plaint and  rest  its  case  upon  them.  The  issue  which  it  thus  tendered, 
and  which  has  been  met  by  defendants'  answer,  has  not  been  changed 
by  any  averment  subsequently  made  to  the  new  matter  which  that  an- 
swer contained.  Having  established  its  case  as  set  forth  in  the  com- 
plaint, it  is  not  called  upon  to  do  more.  The  burden  of  a  defense  is 
then  cast  upon  the  defendants.  In  the  case  before  us  the  defendants 
had  the  right  to  prove  as  a  fact  that  the  time  to  pay  the  mortgage  had 
been  extended;  and  they  might  invoke  any  admissions  found  in  the 
reply,  as  proof  of  that  fact,  provided  the  answer  was  broad  enough  to 
allow  them  to  do  so.  But  such  admissions  would  come  into  the  case 
only  as  evidence  introduced  by  the  defendants,  and  would  be  effectual 
only  as  such  evidence. 

Examining  the  case  from  this  point  of  view,  we  find  that  the  agree- 
ment of  July  13,  1894,  first  appears  in  the  case  as  follows :  Portions 
of  it  are  set  forth  in  the  reply  to  the  defendants'  counterclaim,  and  a 
copy  of  it  is  thereto  annexed  as  an  exhibit.  The  instrument  is  a  volumi- 
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nous  one,  consisting  of  18  articles,  executed  by  the  Guaranty  Company 
of  the  first  part,  the  plaintiflf  of  the  second  part,  and  David  C.  Bobinson 
of  the  other  part;  and  was  referred  to  in  tlie  reply  in  connection  with 
averments  to  the  effect  that  by  it  matters  which  are  set  forth  in  the 
defendants'  answer,  as  giving  him  a  cause  of  action  for  an  accounting 
and  for  damages  against  plaintiflE,  had  been  settled  and  adjusted.  By 
its  terms  all  the  matters  in  diflference  between  the  parties  seem  to  have 
been  adjusted,  and  the  indebtedness  from  Bobiuson  fixed,  and  time  to 
pay  the  same  by  installments  given  him,  Bobinson  on  his  part  assum- 
ing many  obligations  other  than  the  payment  of  such  installments. 
Among  other  things,  he  was  to  pay  interest  semiannually  upon  all  out- 
standing balances.  The  debt  which  the  mortgage  in  suit  was  given  to 
secure  was,  however,  not  included  in  the  indebtedness  then  adjusted; 
but  it  was  provided  in  such  agreement  that  mortgages  held  by  the 
parties  of  the  first  and  second  part  against  property  of  David  C.  and 
Emma  A.  Bobinson  shall  be  allowed  to  stand  at  5  per  cent,  annual  in- 
terest, pending  this  agreement.  It  is  this  provision  that  the  defend- 
ants rely  upon  to  show  an  extension  of  ttie  mortgage  in  question. 
Certain  parts  of  the  reply  were  read  in  evidence  by  the  defendants,  but 
the  agreement  itself,  in  which  alone  the  above  citation  is  found,  was  not 
read  in  evidence  by  either  party.  If  these  averments  are  to  be  con- 
sidered as  evidence  at  all,  it  is  because  they  amount  to  admissions  .on 
the  part  of  the  plaintiff;  and  it  is  a  familiar  rule  that  the  whole  of  the 
admission  must  be  taken  and  considered  together.  Grattan  v.  Insur- 
ance Co.,  92  N.  Y.  274-284.  Very  clearly,  therefore,  not  only  the  aver- 
ment of  the  execution  and  delivery  of  the  agreement,  but  also  all  other 
averments  in  the  reply,  modifying  or  affecting  its  operation,  must  be 
read  in  connection  with  it,  and  must  also  be  considered  in  determining 
its  force  and  effect.  It  is  distinctly  averred  in  the  reply  that  this  agree- 
ment became  inoperative  a  long  time  before  the  commencement  of  this 
action,  by  reason  of  the  default  of  Bobinson  in  performing  his  obliga- 
tions thereunder;  that  the  plaintiff,  exercising  the  right  given  it  by  one 
of  the  provisions  of  the  agreement,  had  declared  it  no  longer  operative, 
and  had  notified  Bobinson  that  it  elected  to  declare  the  whole  principal 
sum  of  his  indebtedness  at  once  due  and  payable.  It  then  further 
avers  that  Bobinson,  when  so  notified,  agreed  that,  if  the  plaintiff  would 
delay  foreclosure  of  the  mortgage  in  question  until  the  1st  day  of  May 
then  next  ensuing,  he  would  surrender  possession  of  the  mortgaged 
premises  to  plaintiff,  and  no  longer  oppose  a  foreclosure  of  the  mort- 
gage; that  the  plaintiff  did  delay  as  so  requested,  and  upon  the  8th 
day  of  May,  1896,  Bobinson  executed  a  written  agreement,  which  is 
also  set  forth  in  the  reply,  wherein  he  agreed  that  the  interest  on  such 
mortgage  was  largely  overdue,  that  a  large  amount  of  taxes  upon  the 
property  was  in  arrears  and  unpaid,  and  that  the  plaintiff  was  entitled 
to  foreclose  the  mortgage,  and  to  have  and  take  possession  of  the  mort- 
gaged property.  Now,  these  averments,  and  this  last  instrument,  are 
as  much  in  evidence  as  that  of  July  13,  1894,  and,  taken  together, 
they  show  that  whatever  extension  of  time  the  appellants  were  entitled 
to  under  the  provisions  of  the  agreement  of  July  13th  had  ceased  to  be 
effectual  at  the  time  this  action  was  commenced.  The  admission 
which  defendants  rely  upon  amounts  to  no  more  than  this:    "That  by 
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an  agreement  made  July  13,  1894,  the  payment  of  the  mortgage  in 
question  was  to  be  ddayed  during  the  continnance  of  that  agreement 
But  that  such  agreement  ceased  to  continue  in  May,  1896,  by  reason  of 
Robinson's  default,  and  of  a  subsequent  written  agreement  wherein  he 
substantially  acknowledges  that  it  ia  no  longer  operative."  Ckinsidered 
as  evidence,  then,  the  reply  does  not  sustain  the  defendants'  claim;  and 
even  if  it  be  conceded  that,  under  this  answer,  they  could  avail  them- 
selves of  the  defense  that  the  mortgage  was  not  due  when  the  action 
was  commenced,  yet  the  admission  upon  which  they  rely  fails  to  estab- 
lish that  fact. 

But  if  it  were  necessary  to  read  the  reply  in  connection  with  the 
complaint,  and  to  hold  that  the  averments  as  to  defendants'  default  in 
the  lattCT  are  modified  by  any  averment  upon  that  subject  that  can  be 
found  in  the  former,  the  above  examination  shows  that  there  is  not  in 
the  reply  itself  any  averment  inconsistent  with  the  one  set  up  in  the 
complaint.  Certain  portions  of  the  agreement  of  July  13th  are  re- 
ferred to  and  set  forth  in  the  reply.  They  are  pertinent  to  the  new 
matter  set  up  by  way  of  counterclaim.  The  rest  of  that  agreement, 
which  has  no  bearing  whatever  upon  such  new  matter,  among  which  is 
the  above-quoted  provision  r^aniing  the  extension  of  this  mortgage, 
is  not  referred  to.  The  agreement  itself  is  annexed  as  an  exhibit,  but 
there  is  no  averment  that  it  is  made  a  part  of  the  reply,  and  it  would 
appear  to  be  an  exhibit  only  as  to  such  parts  thereof  as  are  referred  to 
and  adopted  in  the  reply.  The  phrase,  therefore,  upon  which  the  de- 
fendants rely, — the  fact  that  the  mortgage  had  ever  been  extended, — ^is 
not  averred  in  the  reply.  As  a  pleading,  the  reply  does  not  touch  upon 
that  subject.  Its  averments  are  limited  to  those  facts  only  which  re- 
spond to  the  defendants'  counterclaim.  Possibly,  by  annexing  the 
whole  of  the  agreement  as  an  exhibit,  its  due  execution  is  averred,  but 
that  it  contains  the  phrase  in  question  is  not  averred.  This  is  brought 
into  the  case  only  by  reading  it  in  evidence.  It  is  not  a  fact  pleaded 
by  the  plaintiff.  In  this  view  of  the  case,  the  fact  relied  upon  by  de- 
fendants is  not  even  before  the  court  as  evidence,  for  it  is  neither 
pleaded  nor  read  in  evidence. 

As  to  the  second  alleged  ground  of  error:  It  seems  that  the  defend- 
ants set  up  by  way  of  counterclaim  to  the  debt  secured  by  the  mortgage 
in  question  substantially  the  following  facts:  That  in  May,  1893,  the 
defendant  Robinson  entered  into  a  contract  with  the  plaintiff,  wherebv 
it  agreed  that  if  Robinson  would  execute  to  it  a  blanket  mtwlgage  on 
all  his  property  to  secure  the  sum  of  f  750,000,  and  would  procure  his 
wife,  Emma,  and  his  sister  Eleanor,  to  release  certain  claims  which 
they  had  upon  the  property  to  be  included  therein,  it  (the  plaintiffV 
would  advance  thereon  the  sum  of  f  750,000,  and  would  take  up  the 
paper  of  the  defendant  Robinson  at  the  Elmira  National  Bank,  provided 
the  bank  should  be  found  in  other  respects  to  be  solvent;  that  the  de- 
fendant Robinson,  relying  upon  that  agreement,  executed  to  the  Guar- 
anty Trust  Company,  as  the  agent  of  the  plaintiff,  the  mortgage  for 
1750,000,  and  procured  the  releases  above  mentioned,  and  also  trans- 
ferred to  such  Guaranty  Company  a  large  amount  of  property,  real  and 
personal,  as  collateral  to  such  mortgage,  and  received  from  such  Guar- 
anty Company  declarations  of  trust,  whereby  it  assumed  the  control. 


Digitized  by 


Google 


Sap.  Ct.)  MOTUAL   LIVE   INS.  CO.  ▼.  BOBINBON.  891 

care,  and  management  of  the  properties  so  transferred  to  it  as  collateral 
to  the  mortgage.  It  also  further  charged  that,  by  reason  of  such  act 
on  the  part  of  its  agent,  the  plaintiff  became  chargeable  with  trust  obli- 
gations to  care  for,  administer,  and  protect  such  collateral  securities,  Id 
such  wise  as  to  preserve  the  character,  credit,  and  amount  of  the  assets^ 
the  credit  of  the  defendant  Robinson,  and  the  good  name,  credit,  and 
resources  of  the  Elmira  National  Bank,  to  the  extent  of  paying  the 
obligations  due  and  owing  to  it  from  said  Bobinson ;  that,  notwith- 
standing the  execution  and  delivery  to  it  of  such  mortgage  and  releases,, 
the  idaintifl  refused  to  advance  the  1750,000,  and  to  pay  said  Bobinson'» 
paper  at  the  Elmira  National  Bank,  although,  on  examination,  it 
proved  to  be  solvent,  if  such  paper  was  paid.  The  answer  then  pro- 
ceeds to  aver  that  by  reason  of  this  breach  of  contract,  and  by  reason 
of  the  willful  mismanagement  of  the  property  so  transferred  to  the 
Guaranty  Company,  done  under  the  direction  of  the  plaintiff  and  for 
the  benefit  of  itself  and  its  officers,  the  defendants  suffered  great  los» 
and  damage,  for  all  of  which  the  plaintiff  was  liable  to  respond  to  the 
defendants.  Facts  more  or  less  relevant  to  such  claims  are  set  forth 
in  the  answer,  but  with  so  much  detail,  and  in  such  a  confused  and 
unmethodical  manner,  that  it  is  difficult  to  determine  upon  just  wliat 
averments  therein  the  cause  of  action  by  way  of  counterclaim  is  based. 
The  above,  however,  is  the  substance  of  it,  and  the  relief  asked  is  that 
the  damages  so  sustained,  and  the  amount  that  should  be  found  due 
upon  an  accounting  by  the  plaintiff,  for  the  mismanagement  of  such 
trust,  be  adjudged  to  the  defendants  by  way  of  counterclaim  in  this 
action.  In  its  reply  to  this  counterclaim  the  plaintiff  not  only  denies 
the  making  of  such  a  contract,  but  avers  affirmatively  that  the  only 
agreement  made  at  the  time  referred  to  in  the  answer,  with  respect  to 
advancing  money  upon  such  mortgage,  was  such  as  was  embodied  in  ao 
agreement  executed  between  Robinson  and  the  Guaranty  Company,, 
under  date  of  May  22,  1893.  Upon  the  trial  the  question  arose 
whether  the  defendants  under  their  answer  could  prove  a  parol  con- 
tract, and  hence  the  first  question  to  be  considered  is  whether  a  written 
contract  is  or  is  not  averred  in  the  answer. 

In  the  first  place,  it  is  alleged  that  "the  plaintiff  agreed  with  the  de- 
fendants," etc., — not  that  any  officer,  on  the  part  of  the  plaintiff,  but 
that  the  plaintiff  itself,  agreed.  Ordinarily,  a  corporation  agrees  by 
written  instrument  under  its  seal.  Subsequently,  after  stating  what 
the  defendant  Robinson  did  in  reliance  upon  such  agreement,  and 
what  the  Guaranty  Trust  Company  did,  etc.,  it  is  averred  aa  follows: 
"To  each  of  the  agreements,  mortgages,  deeds,  instruments  of  consent, 
and  contracts,  above  recited,  the  said  defendants  will  upon  the  trial  of 
this  action  refer  as  if  the  same  were  fully  and  at  large  set  forth."  This 
averment  certainly  includes  the  contract  upon  the  breach  of  which  this. 
counterclaim  is  based;  and  that  averment  clearly  indicates  that  it  was 
a  written  contract  thereafter  to  be  referred  to,  instead  of  being  thea 
fully  and  at  large  set  totth.  Cleariy,  not  a  contract  made  out  from 
conversations  had  with  the  president  or  any  other  of  the  plaintiff's 
officers.  Subsequently  the  answer  states  what  occurred  immediately 
after  the  "execution  of  said  mortgages  and  agreements."  Further  on 
in  the  answer  it  is  averred  that  "a  clause  in  the  said  agreement  provid- 
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iog  for  the  said  f  750,000  mortgage"  required  said  Bobinma  to  ececnte 
farther  papers,  if  asked  for,  and  to  make  a  general  assignment  for  the 
benefit  of  his  creditors,  if  plaintiff  so  desired;  and  it  is  also  there 
stated  that  the  "letter  of  such  contract  required  it,  and  that  the  de- 
fendant Bobinson  believed  that  to  be  the  correct  construction  of  the 
contract."  Now,  bearing  in  mind  that  thCTe  was  a  written  contract 
executed  by  Bobinson  and  the  Guaranty  Company,  to  whom  the  mort- 
gage was  given,  dated  May  22,  1893,  fixing  the  terms  upon  which  the 
^750,000  should  be  advanced,  and  arranging  many  other  matters  with' 
reference  to  the  mutual  obligations  of  the  parties  concerning  the  col- 
laterals accompanying  the  mortgage,  and  providing  that  Bobinson 
should  do  some  of  the  very  things  that  he  avers  he  did  relying  on  the 
"said  agreement,"  the  inference  is  exceedingly  strong  that  the  "said 
agreement  providing  for  the  |7o0,000  mortgage"  was  the  one  of  May 
22,  1893.  At  all  events,  the  plaintiff  had  the  right  to  assume  that  the 
contract  on  which  the  defendants  relied  was  one  In  writing.  It  had 
the  right  to  so  interpret  the  answer,  and  hence  it  was  correct  to  so  con- 
sider it  upon  the  trial. 

Doubtful  phraseology  in  a  pleading  is  to  be  construed  most  strongly 
against  the  pleader.  Ferriss  v.  Insurance  Co.,  1  Hill,  71.  When  a 
pleading  is  susceptible  of  two  nieanings,  that  shall  be  taken  which  is 
most  unfavorable  to  the  pleader.  Clark  v.  Dillon,  97  N.  Y.  370-373. 
Upon  the  trial  the  first  offer  to  prove  the  contract  on  which  defendants 
relied  was  by  calling  Bobinson's  attention,  as  a  witness,  to  a  conversa- 
tion had  with  the  plaintiff's  president  on  May  1,  1893.  Upon  this 
conversation  being  objected  to  on  the  ground  that  the  contract  was  in 
writing,  and  that  all  negotiations  prior  thereto  were  merged  in  it,  the 
defendants'  counsel,  during  an  argument  as  to  its  admissibility,  stated 
as  follows: 

.  "We  propose  to  show,  through  a  space  of  a  period  covering  several  weeks, 
negotiations  between  the  defendant  David  C.  Robinson  and  Mr.  Crom'tveU,  the 
treasurer  of  the  company;  Mr.  McCurdy,  the  president  of  the  company;  Mr. 
<irannl8.  Oie  vice  president  of  the  company;  Mr.  Juilllard  and  Mr.  Baker  and 
Mr.  Davles,  trustees  of  the  company,— Mr.  Grannis,  Mr.  Juilllard,  Mr.  Baker. 
And  Mr.  Cromwell  constituting  a  subcommittee  having  particular  charge  of 
this  matter,  known  as  the  'Elmlra  Committee,'— the  -whole  line  of  uegotiations. 
representations,  and  assurances  on  the  part  of  this  plaintiff  that  resulted  In  the 
■delivery  to  them  of  a  bond  and  mortgage  for  $750,000." 

Although  many  questions  were  asked  and  many  offers  were  after- 
ward^ made  in  a  variety  of  forms  upon  that  subject,  the  above  summar- 
izes, I  think,  just  what  defendants  proposed  to  show  to  establish  this 
contract;  that  is,  "representations  and  assurances"  made  at  different 
times,  through  weeks  of  negotiations,  by  various  officers  of  the  plaintiff. 
Under  an  averment  of  an  "agreement  made  with  the  corporation,"  was 
the  defendant  in  a  situation  to  show  that  he  executed  the  f 750,000 
mortgage  relying  upon  such  representations  and  assurances?  And 
can  an  "agreement,"  if  it  be  possible  to  deduce  one  from  such  "n^otia- 
tions,  representations,  and  assurances,"  be  deemed  the  one  set  up  in 
the  answer?  Clearly,  I  think  not.  The  plaintiff  had  interjw^ted  the 
answer  as  setting  up  a  written  contract  as  the  basis  of  its  counterclaim, 
and,  knowing  that  there  was  none  on  that  subject  other  than  that  of 
May  22d,  had  come  to  trial  upon  that  understanding.     In  my  jadg- 
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ment,  the  reforee  was  correct  In  ^eluding  proof  of  a  parol  contract  to 
be  spelled  out  from  representations  and  assurances  of  the  plaintifTa 
officers,  made  daring  a  long  negotiation,  which  finally  resalted  in  the 
ececution  of  the  |750,000  mortgage  to  the  Guaranty  Company,  and  the 
execution  of  the  written  contract  of  May  22,  1893.  Moreover,  it  is 
to  be  noted  that,  aside  from  the  conversation  of  May  1,  1893,  with  the 
plaintiff's  president,  and  the  objection  to  which,  after  argument,  the 
referee  overruled,  the  evidence  is  directed  to  conversations  had  with  the 
Elmira  committee,  so  called,  and  with  the  president  and  treasurer,  sec- 
retary, or  some  director  of  the  plaintiff.  The  inquiry  is  to  conversa- 
tions had  with  several  ofiBcers,  and  in  each  instance  seems  objectionable 
because  it  does  not  appear  that  such  officers  had  authority  to  bind  the 
corporation.  Even  conceding  the  proposition  that  a  distinct  agreement 
made  with  the  president  of  the  company,  and  acted  upon  by  the  de- 
fendant, would  be  obligatory  on  the  company,  yet  conversations  had 
with  him  and  other  officers, — ^the  committee,  for  instance, — call  for 
matter  that  is  not  binding  upon  the  plaintiff.  The  evidence  in  r^ 
i^nse  to  such  a  question  would  be  much  broader  than  the  defendants 
would  be  entitled  ta  Thus,  there  is  no  evidence  whatever  to  warrant 
the  assumption  that  the  Elmira  committee  was  authorized  to  make 
loans  for  the  plaintiff,  and  no  presumption  exists  that  a  secretary  or 
treasurer  or  a  trustee  of  this  corporation  had  authority  to  make  loans 
for  it.  Conversations  with  such  officers  could  hardly  create  a  contract 
by  plaintiff  to  loan  |750,000  upon  the  blanket  mortgage  in  question. 
And  above  all,  the  undisputed  fact  stands  out  prominent  in  this  case 
that  such  mortgage  was  in  fact  never  issued  to  the  plaintiff,  but  to  the 
Guaranty  Company,  upon  terms  specified  in  the  written  contract  of 
May  22d.  It  was  the  Guaranty  Company  that  was  to  make  the  ad- 
vancements upon  the  mortgage,  and  it  was  to  make  them  according  to 
the  terms  of  that  agreements  In  the  face  of  such  fact,  the  "representa- 
tions and  assurances"  of  the  plaintiff's  officers  as  to  what  advance- 
ments the  plaintiff  would  make  thereon  seem  to  become  quite  imma- 
teriaL  Such  evidence  being  properly  excluded,  the  case  was  utterly 
barren  of  any  proof  of  the  contract  upon  which  the  defendants  based 
their  counterclaim,  and,  of  course,  the  exclusion  of  evidence  tending 
to  iptoye  damages  arising  from  its  breach  was  also  correct.  I  do  not 
discover  ahy  error  in  the  numerous  rulings  by  the  referee  to  which  ex- 
ception was  taken  by  defendants;  and,  inasmuch  as  the  defendants 
wholly  failed  to  establish  the  alleged  facts  constituting  their  counter- 
claim, it  was  properly  dismissed  upon  the  merits. 

These  considerations  lead  to  the  conclusion  that  the  judgment 
should  be  affirmed.  Judgment  affirmed,  with  costs.  All  concur; 
LANDON,  J.,  In  result 
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(Snpreme  Conrt,  Appellate  Division,  Pint  Dq;>artment    February  11,  1898.) 

LiBBi/— Pleadinq — Matter  ik  Mitigation. 

In  an  action  to  recover  damages  for  libel,  matter  pleaded  by  way  o(  miti- 
gation should  be  such  as  tends  to  fumlah  some  excuse  for  publishing  the 
Ubel  complained  of;  and,  while  considerable  latitude  In  pleading  must  be 
allowed.  It  should  not  go  to  the  extent  of  permitting  an  assault  upon  plain- 
tifTs  character  by  making  other  and  difiCerent  charges  of  Information  received 
from  others,  which  was  not  verified  or  inquired  Into,  particularly  wbere  tbe 
answer  disclaims  any  Intention  to  assert  Ita  truth. 

Appeal  from  special  term. 

Action  by  Charles  A.  Hess  against  the  New  York  Press  Company, 
Limited.  From  an  order  striking  oat  portions  of  amended  answer, 
defendant  appeals.     AfiQrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  0'BRI££N, 
and  INGRAHAM,  JJ. 

Courtland  V.  Anable,  for  appellant. 
John  J.  Adams,  for  respondent 

O'BRIEN,  J.  The  action  is  for  libel,  consisting  in  the  publication 
of  a  series  of  articles  concerning  the  plaintiff  in  the  fall  of  1896, 
while  he  was  a  Republican  candidate  for  member  of  congress.  Some 
of  the  charges  were  specific  in  character;  others,  general.  It  is 
insisted  that  the  portions  of  the  answer  stricken  out  were  pleaded 
in  mitigation  of  damages  with  respect  to  the  general  charges  made, 
and  were  directed  to  showing  that  the  defendant  acted  in  good  faith, 
without  malice,  in  the  belief  that  its  assertions  concerning  the  plain- 
tiff were  true,  and  that  such  assertions  were  made  witih  probable 
cause.  In  that  connection  the  defendant  alleged  that  prior  to  the 
alleged  libel  it  was  informed  that  the  plaintiff  had  offered,  in  con- 
nection with  the  remission  of  a  personal  tax,  to  bribe  a  public  oflBcer, 
■and  that  he  had  been  guilty  of  embezzlement  in  taking  some  thirty  or 
thirty-five  thousand  dollars  of  the  moneys  of  an  estate.  These  are 
the  allegations  which  were  stricken  out. 

The  first  thing  to  be  noticed  is  that  these  allegations  are  not  di- 
rected to  showing  the  truth  of  the  specific  charges;  but  it  is  in  con- 
nection with  the  general  charges  that  the  plaintiff  was  not  "a  decent 
candidate,"  and  that  he  was  not  "a  man  who  was  able  and  clean  both 
in  his  private  and  his  public  character,"  etc.,  that  the  defendant 
claims  that  he  should  be  permitted  to  show  that,  from  information  re- 
ceived from  others  as  to  the  plaintiff's  conduct  and  character,  it  had 
probable  cause  for  making  the  charges,  and  that  they  are  pertinent, 
not  only  for  that  purpose,  but  as  showing  the  absence  of  express  malice. 
It  would  be  an  anomaly,  indeed,  if,  when  one  is  called  to  answer 
for  what,  if  not  true,  must  be  regarded  as  a  gross  libel,  he  may  be 
permitted,  by  way  of  mitigation,  to  spread  upon  the  record  other 
and  different  charges,  based  upon  information  received  from  others, 
more  scandalous  and  more  serious  than  the  original  ones.  It  will 
be  noticed  that  nowhere  in  any  one  of  the  causes  of  action  set  forth 
in  the  complaint  is  there  a  word  with  reference  to  the  matter  stricken 
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from  the  answer.  Nowhere  is  it  stated  in  the  alleged  libelous  arti- 
cles that  the  plainti£F  bribed  or  agreed  to  bribe  a  public  oflBcer  to 
«trike  the  name  of  any  person  from  an  assessment  roll,  or  that  he 
«Ter  embezzled  any  sum  of  money  whatsoever.  Yet  these  latter  are 
the  facts  which  the  defendant  seeks  to  prove  as  an  excuse  for  mak- 
ing other  specific  and  general  charges  in  no  way  connected  with  such 
new  matter  pleaded  in  mitigation.  Moreover,  the  defendant  ex- 
pressly disclaims  "any  intention  to  assert  the  truth  of  such  state- 
ments, or  to  Impute  to  the  plaintiff  the  conduct  therein  referred  to." 
It,  nevertheless,  sets  them  forth  in  detail,  and  further  alleges  that, 
when  it  published  the  articles,  it  believed  them  to  be  true.  We  can 
£nd  no  warrant  in  reason  nor  under  section  535  of  the  Code  of  Civil 
Procedure  for  such  a  course  of  pleading.  Mitigation  does  not  mean 
the  pleading  of  facts  entirely  disconnected  with  the  original  libel, 
und  which  would  of  themselves  constitute  a  separate  and  distinct 
libel  from  that  originally  complained  of;  for  such  cannot  be  held 
«ither  to  palliate  or  excuse  the  first  libel.  It  is  the  rule  that,  for 
the  purpose  of  disproving  actual  malice  and  proving  probable  cause, 
it  is  competent  to  show  the  sources  from  which  the  information  was 
■derived,  provided  such  information  bears  distinctly  upon  the  char- 
gCB  made;  but  it  would  be  going  very  far,  indeed,  if  extraneous  mat- 
ter could  be  pleaded  relating  to  other  and  entirely  different  and  dis- 
■tinct  charges,  for  the  purpose  of  showing  that  from  information  de- 
rived from  others,  about  the  truth  of  which  no  inquiry  was  made, 
the  defendant  believed  that  the  plaintiff  was  such  a  disreputable 
person  that  he  was  justified  in  applying  to  him  any  slanderous  or 
opprobrious  epithet  of  a  general  character.  The  defendant  does  not 
Allege  that  it  made  any  inquiry  to  ascertain  the  truth  of  the  objec- 
tionable matter,  relying,  as  it  claims  it  did,  upon  information  re- 
ceived from  persons  whom  it  believed  to  be  truthful,  and  which  on 
that  account  it  credited.  Inquiry  must  undoubtedly  have  changed 
the  defendant's  belief;  for,  though  there  is  a  statement  that  it  be- 
lieved the  charges  to  be  true  when  it  received  the  information,  it 
■expressly  disclaims  any  intention  now  to  assert  their  truth. 

By  way  of  mitigating  damages  with  respect  to  general  charges, 
"while  considerable  latitude  in  pleading  must  be  allowed,  it  should  not 
go  to  thfe  extent  of  permitting  an  assault  upon  the  plaintiff's  char- 
acter by  making  other  and  different  charges  of  information  received 
from  others,  which  was  not  verified  or  inquired  inta  Matter  pleaded 
"by  way  of  mitigation  should  be  such  as  tends  to  furnish  some  excuse 
for  publishing  the  libel  complained  of;  and  as  said  in  Hartman  v. 
Association,  19  N.  Y.  Supp.  391: 

"Mere  belief  In  the  truth  of  a  publication  is  not  sufBcient  to  constitute  the  Kood 
-faith  on  the  part  of  the  publisher.  He  must  be  free  from  negligence  as  well  as 
Improper  motives  In  making  it.  It  Is  his  duty  to  take  all  reasonable  precaution 
to  verify  the  truth  of  the  statement,  and  to  prevent  untrue  and  injurious  publi- 
.cations  against  others." 

This  view  is  enforced  by  the  case  of  Hager  v.  Tibbits,  2.  Abb.  Prac. 
(N.  S.)  102,  wherein  Judge  Miller  says: 

"I  discover  no  case  in  the  books  which  holds  that  a  party  can  shelter  himself 
Against  the  consequences  of  an  alleged  slander,  by  proof  that  he  had  information 
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from  another  bb  to  the  fact  In  principle,  It  never  has  been  hdd  a  mitigation; 
and  the  enactment  of  the  Code  that  both  a  Jnstiflcation  and  mitigating  dreiun- 
stances  may  be  Introduced  cannot  change  the  principle.  But  why  should  any 
such  Information  mitigate  the  slander?  Is  It  less  Injarious  or  offenslTe  on  that 
account?  Does  It,  for  that  reason,  Inflict  less  of  a  stain  upon  the  character  and 
reputation  of  the  person  thus  unlawfully  assailed?  Certainly  not.  Nor  can  it 
be  any  real  valid  or  lawful  excuse  to  a  party  circulating  a  slanderous  and  de- 
famatory charge  that  he  had  Information  to  that  efTect.  The  reputation  of  an 
Individual  is  sacred;  and  no  person  should  assume  to  propagate  and  set  afloat  • 
a  charge  which  impugns  it,  on  information  derived  from  another,  without  first 
maldng  an  Inquiry,  and  investigating  Its  truthfulness.  Where  he  does  so,  I 
thinlc  he  assumes  the  responsibility  of  the  truth  of  the  charge  thus  made,  and 
it  is  no  mitigation  that  he  obtained  information  from  another  party  which  he 
believes  to  be  true." 

We  think,  therefore,  that  the  order  appealed  from  was  right,  and 
should  be  afSrmed,  with  costs.     All  concur. 


KKLLY  V.  ERNEST. 
(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  1S9S.> 

1.  Pleading— Motion  to  Makb  More  Dbfikitb. 

Where,  In  an  action  on  an  account  stated,  defendant,  in  addition  to  a  gen- 
eral denial,  alleged,  as  a  further  defense  and  counterclaim,  a  contract  by 
which  plaintiff  was  to  do  certain  work  for  defendant  for  $425,  and  that, 
in  addition  to  the  payments  admitted  by  plaintiff,  defendant  paid  to  plaintUf 
the  sum  of  $190,  to  induce  him  to  flnlsh  the  work,  which  he  failed  to  do,  to 
defendant's  damage,  etc.,  these  allegations  were  Buffldently  definite,  withoat 
stating  whether  the  alleged  payment  was  made  imder  the  contract  or  for 
what  other  purpose. 

9.  Same— Motion  to  JStrikb. 

The  sufficiency  of  a  fact  pleaded  as  a  defense  should  be  raised  by  demurrer 
or  on  the  trial,  and  not  by  a  motion  to  strike  out. 

Appeal  from  special  term. 

Action  by  Sydenham  Kelly  against  Caroline  J.  Ernest.  Prom  an 
order  requiring  defendant  to  make  the  answer  more  definite  and  cer- 
tain, and  to  strike  therefrom  irrelevant  matter,  defendant  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  McLAUQH- 
LEN,  PATTERSON,  and  INGRAHAM,  JJ. 

James  W.  Hyde,  for  appellant, 
James  H.  Marsh,  for  respondent. 

INGRAHAM,  J.  We  think  that  this  ordpr  should  be  reversed. 
The  complaint  is  upon  an  account  stated.  The  answer  denies  each 
and  every  allegation  of  the  complaint;  and,  as  a  separate  and  further 
defense  and  as  a  counterclaim,  alleges  the  making  of  a  contract  between 
the  plaintiff  and  the  defendant,  whereby  the  plaintiff  was  to  do  certain 
work  for  the  defendant  for  the  sum  of  1*35;  that,  in  addition  to  the 
amount  admitted  by  the  plaintiff  to  have  been  received  from  the  de- 
fendant, the  defendant  paid  him  the  sum  of  f  190  in  order  to  induce  the 
plaintiff  to  finish  the  work;  and  that  the  plaintiff,  notwithstanding  the 
recapt  of  the  amount  of  money,  has  failed  to  complete  the  work,  to  de- 
fendant's damage  in  the  sum  of  $150,  for  which  the  defendant  demands 
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judgment.  HiIb  paragraph  of  the  answer  alleges  the  payment  of  f  190  as 
a  sum  of  money  in  addition  to  that  required  by  the  contract,  but  as  a 
voluntary  payment  to  induce  the  plaintiff  to  continue  his  work  and  to 
perform  his  contract.  The  order  appealed  from  requires  it  to  be  made 
more  definite  and  certain  by  stating  whether  the  allied  payment  of 
#190  was  made  on  account  of  the  work  done  under  the  contract  or  for 
■what  other  purpose.  The  paragraph  alleges  that  it  was  made  to  in- 
duce the  plaintiff  to  continue  the  work,  although  not  required  to  be 
made  by  the  contract,  and  is  just  what  the  order  directs  it  to  be.  It 
appears  to  be  as  definite  as  possible,  as  a  payment  to  the  plaintiff,  not 
made  under  the  contract,  but  as  an  additional  payment  for  the  work  to 
be  done,  voluntary  in  its  nature.  Nor  should  the  court  have  stricken 
out  the  third  defense.  It  is  not  alleged  that  the  facts  are  not  true. 
The  snfBciency  of  a  fact  pleadfed  as  a  defense  should  be  raised  by  de- 
murrer, or  upon  the  trial,  and  not  by  a  motion  to  strike  out. 

The  order  appealed  from  is  reversed,  with  f  10  costs  and  disburse- 
ments, and  the  motion  denied,  with  flO  costs  to  abide  event  All 
concur. 


PEOPLE  ez  Id.  OLABK  v.  ROOSEVELT  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    February  11,  1806.) 

Rbmoval  of  Police  Officers — Trial— Adjournment. 

At  the  dose  of  a  proceeding  before  the  trial  commissioner,  leading  to  re- 
lator's dIsmlsMil  from  the  police  force.  It  was  stated  on  twhalf  of  relator  that 
two  or  three  citizens  had  given  their  names  to  him,  whom  he  could  get  If 
necessary.  Their  names  were  not  stated,  nor  the  facts  to  which  they  would 
testify,  nor  was  any  effort  shown  to  procure  their  attendance,  nor  any  appli- 
cation made  for  an  adjournment.  The  trial  commissioner  then  remarked 
that  he  did  not  think  It  was  necessary  to  get  them.  Held,  that  this  casual 
remark  was  not  a  ruling,  and  that  the  facts  did  not  indicate  any  deprivation 
of  rights. 

Certiorari  by  the  people,  on  the  relation  of  Edgar  T.  Clark,  against 
Theodore  Boosevelt  and  others,  to  review  the  dismissal  of  relator  frmn 
the  police  force.     Writ  dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  McLAUQH- 
IJN,  PATTERSON,  and  INGRAHAM,  JJ. 

L.  J.  Grant,  for  appellant 
T.  Farley,  for  respondents. 

PER  CURIAM.  The  relator  was  found  guilty  of  an  offense  which 
fully  justifies  his  dismissal  from  the  police  force,  l^e  only  question 
requiring  consideration  now  is  as  to  whether,  on  the  trial,  be  was  de- 
prived of  any  right  by  the  trial  commissioner.  It  is  claimed  that  at 
the  close  of  the  proceeding  before  the  trial  commissioner  it  was  stated 
on  behalf  of  the  relator  that,  at  the  time  of  the  occurrence  which  re- 
sulted in  the  charges  being  preferred  against  him,  there  were  two  or 
three  citizens  who  gave  their  names  to  the  relator,  but  he  had  no  time 
to  go  and  get  them,  but  that  he  could  get  them  if  necessary  in  the 
case;  that  they  gave  their  names  to  the  relatw  just  as  the  other  wit- 
nesses had  given  theirs  to  the  complainant.  The  trial  cmnmissioner 
49  N.T.S.— 57 
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then  remarked  that  he  did  not  think  it  was  necessary ;  not  at  that  time, 
any  way.  There  is  nothing  in  this  occurrence  at  the  trial  wliich  indi- 
cates that  the  relator  was  deprived  of  any  right  whatever.  It  was 
not  stated  to  the  trial  conunissioner  who  these  persons  were,  nor  what 
they  would  testify  to;  nor  was  it  shown  that  any  effort  had  been  made 
to  procure  their  attendance,  nor  was  there  any  suggestion,  even,  of  an 
ai^lication  for  an  adjournment  in  oi"der  that  these  persons  might  be 
seen  and  their  attendance  procured.  There  had  been  a  full  investi- 
gation, apparently,  before  the  trial  commis«oner.  Notice  of  the 
charges  was  given  to  the  relator  on  the  6th  of  April,  and  the  trial  was 
set  for  the  9th  of  April.  No  excuse  was  given  for  not  subpoenaing 
these  persons,  and  nothing  was  before  the  commissioner  bat  this 
simple  statonent  of  counsel,  so  vague  and  indefinite  that  it  did  not  even 
amount  to  a  request  for  further  time.  The  casual  remark  of  the  com- 
missioner, above  referred  to,  was  not  a  ruling;  and,  if  delay  had  been 
desired  to  procure  the  attendance  of  other  witnesses,  it  should,  at  least, 
have  been  asked  for.    The  writ  should  be  dismissed,  with  costs. 


NORTON  v.  THIRD  AVE.  R.  CO. 
(Supreme  Court,  Appellate  DItIbIoii,  First  Department    Febniary  11,  188S.) 

1.  Strbbt  Railroads— Injurt  to  Pabsekobr— Evidence. 

In  an  action  to  recover  damages  for  Injuries  received  by  plaintiff  tbroush 
the  alleged  negligence  of  the  defendant,  the  plaintiff's  version  of  the  facts 
was  that  she  was  a  passenger  on  one  of  the  defendant's  cars,  and,  upon  her 
signal,  the  car  was  stopped,  but  that  as  she  was  alighting  the  car  started 
suddenly,  and  threw  her  in  front  of  a  moving  beavHy  loaded  truck.  De- 
fendant's version  was  tliat  she  had  completely  alighted  when  the  track 
wedged  her  In,  threw  her  down,  and  Injured  her.  Held,  on  a  review  of  the 
evidence,  that  the  finding  by  the  Jury  of  defendant's  negligence  was  sofiS- 
eiently  supported. 

X  Same. 

Held,  further,  that  It  could  not  be  concluded,  because  the  place  where  she 
endeavored  to  alight  happened  to  be  dangerous,  that  she  was  bound  to  know 
the  exact  location  of  the  truck,  and  was  obliged  to  proceed  on  the  car  to  some 
other  point 

&  Trial — Instrdctionb— General  Exception. 

Where  the  trial  Judge,  in  charging  the  Jury,  dearly  states  the  necessity  of 
plaintlfTs  showing  absence  of  contributory  negligence,  his  mere  failure  to 
reiterate  that  principle.  In  stating  the  law  in  other  portions  of  the  charge, 
cannot  be  availed  of  under  a  general  exception  to  the  diarge. 

4L  Same. 

Where,  upon  a  trial,  no  dalm  for  punitive  damages  had  been  asserted  or 
referred  to,  and  none  was  within  the  issue,  and  the  Judge  more  than  once 
cliarged  that  the  damages  were  to  be  on'y  compensatory,  and  the  amount  of 
the  verdict  was  moderate,  held,  that  his  refusal  to  charge.  In  terms,  that 
punitive  damages  were  not  to  be  awarded,  did  not  constitute  reversible  error. 

Appeal  from  trial  term. 

Action  by  Sarah  A.  Norton  against  the  Third  Avenue  Railroad  Oom- 
pany.  From  a  judgment  on  a  verdict  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTEB- 
BON,  O'BRIEN,,  and  INGRAHAM,  JJ. 
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Nathan  Ottinger,  for  appellant. 
Edward  J.  Dunphy,  for  respondent. 

O'BRIEN,  J.  The  plaintifPs  story,  In  substance,  was  that  she  was 
a  passenger  upon  one  of  the  defendant's  cars,  and,  desiring  to  alight  at 
Pearl  street,  she  gave  notice  of  her  intention ;  that  the  car  stopped  in 
response  to  the  signal,  and  that  while  she  was  attempting  to  alight  the 
car  negligently  and  suddenly  started,  throwing  her  to  the  ground  in 
front  of  a  then  moving  heavily  loaded  truck,  which  passed  over  and 
crushed  her.  The  defendant's  version  was  that  the  plaintiff  had  com- 
pletely alighted  from  the  car,  when  a  truck  came  along  in  such  close 
proximity  as  to  frighten  her,  and  drive  her  against  the  car,  and  that, 
being  wedged  in  between  the  car  and  the  truck,  she  was  struck  by  the 
latter,  thrown  down,  and  injured.  The  appellant  insists  that  the  ver- 
dict was  against  the  weight  of  evidence,  for  the  reason,  as  claimed,  that 
the  witnesses  in  support  of  the  defendant's  version  were  more  credible 
than  those  produced  by  the  plaintiff.  All  that  need  be  said  with  re- 
spect to  this  contention  is  that  the  jdalntiff  was  supported  in  the  main 
by  the  testimony  of  one  Goldman,  and,  although  his  testimony  was 
considerably  shaken  npon  cross-examination,  yet  upon  the  main  points 
as  to  his  having  been  present,  and  seen  the  accident,  his  evidence  re- 
mains nnimpairod;  and,  while  s(Hne  inconsistencies  appear  between 
the  description  of  the  accident  given  by  him  and  the  plaintiff,  he  sub- 
stantially supports  the  plaintiff's  version.  Although  there  were  more 
witnesses  in  point  of  numbers  in  favor  of  the  defendant,  it  was  for  the 
jury  to  determine  the  wdght  and  credibility  to  be  attached  to  their 
testimony,  and  that  question  was  properly  submitted  to  tfiem.  If  the 
plaintiff  is  to  be  believed, — and  the  jury  have  so  concluded, — ^there  was 
evidence  from  which  they  could  infer  that  her  injuries  were  the  proxi- 
mate result  of  the  defendant's  negligence,  and  were  not  entirely  due  to 
the  negligence  of  the  truck  driver.  Nor  do  we  think  that,  upon  the 
facts,  it  can  be  held  as  matter  of  law  that  the  plaintiff  was  guilty  of 
contributory  n^ligence.  Upon  reaching  her  destination,  she  had  the 
right  to  give  the  signal  to  stop  the  car;  and  if,  as  is  now  claimed,  the 
place  which  she  selected  to  get  off  was  made  dangerous,  by  the  prox- 
imity of  a  truck,  it  was  all  the  more  reason  for  the  defendant's  affording 
her  reasonable  time  to  alight,  and  enabling  her  to  select  a  safe  position 
in  the  street,  where  she  would  not  run  the  Tiek  of  being  run  down  by 
a  truck.  It  cannot  be  concluded,  because  the  jdace  where  she  endeav- 
ored to  alight  happened  to  be  dangerous  from  the  fact  that  the  truck 
was  approaching  in  close  proximity  to  the  car,  that,  therefore,  she  was 
bound  to  know  the  exact  position  of  the  truck,  and  to  conclude  that  it 
was  dangerous  to  alight,  and  that  she  was  obliged  to  proceed  on  the 
-car  to  some  other  point.  As  she  testified,  it  was  whUe  she  was  in  the 
act  of  alighljng,  and  before  an  opportunity  had  been  afforded  her  of 
stepping  on  the  street,  that  the  conductor  gave  the  signal  to  start  the 
car,  and  she  was  thrown  off,  and  into  a  position  where  she  received  her 
injuries  from  the  truck. 

There  are  numerous  exceptions  urged  against  the  validity  of  this 
judgment,  based  upon  supposed  errors  in  the  judge's  charge,  and  upon 
rulings  admitting  and  excluding  evidence.     As  to  the  lattar,  it  need 
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only  be  said  that  they  were  harmless.  With  respect  to  the  a]l^;ed 
errors  in  the  charge,  there  are  smne  of  them  with  more  merit;  bat, 
even  as  to  these,  which  we  shall  endeavor  briefly  to  point  out,  there 
is  not  sufScient  to  justify  a  reversal.  Thus,  the  court's  charge  as  to 
the  degree  of  care  which  should  be  exercised  by  the  defendant's  on- 
ploy^  and  their  duty  while  a  passenger  is  in  the  act  of  ali^ting,  was 
correct;  and,  if  the  defendant  had  desired  any  qualification  of  the 
charge  by  a  statement  as  to  "reasonable  time  to  alight,"  that  sn^estion 
should  have  been  made  to  the  court  at  the  time,  and  is  not  available 
now,  upon  appeal  under  a  general  exception. 

A  like  criticism  is  applicable  to  the  exception  taken  to  the  court's 
charge,  that  "the  defendant  is  liable  for  injuries  sustained  by  plaintifif, 
if  such  injuries  resulted  from  any  negligent  act  or  omission  on  the 
part  of  the  defendant  or  its  servants,  and  were  in  no  manner  caused  or 
contributed  to  by  the  plaintiff."  As  we  understand  it,  no  fault  is  found 
with  this  as  a  correct  proposition  of  law.  But  it  is  insisted  ttiat  under 
it  the  juiy  were  permitted  to  find  negligence  upon  theories  other  than 
the  alleged  improper  starting  of  the  car.  Undoubtedly,  the  trial  judge 
would  have  confined  his  instruction  within  the  suggested  limits,  if  his 
attention  had  heea  called  to  the  fact  that  it  was  too  general.  It  is 
conceded  that  the  burden  placed  upon  the  plaintiff  of  showing  absence 
of  contributory  negligence  was  several  times  stated  in  the  charge.  But 
because,  in  stating  the  law  in  other  portions  of  the  charge,  the  court 
did  not  in  each  instance  refer  to  the  element  of  contributory  n^li- 
genoe,  it  is  ui^ed  that  a  general  exception  to  the  charge  was  suf- 
ficient.    What  we  have  already  said  disposes  of  such  a  contention. 

Again,  it  is  claimed  that  the  court  erred  in  the  following  statement: 
"And  your  power  in  this  case,  especially  to  discriminate  between 
witnesses,  not  only  as  to  intelligence,  but  capacity,  is  a  thing  of  the 
utmost  importance,  judging  the  testimony  of  each  person  from  the 
circumstances  that  surround  them.  Now,  Mrs.  Norton  appears  to  be 
a  respectable  lady,— down  to  the  witnesses  who  are  the  oflOcers  of 
the  road."  IJie  errw  claimed  is  that  the  coiu-t,  in  effect,  stated  that 
the  plaintiff  was  telling  the  truth  and  the  defendant  was  not.  We 
do  not  think  that  the  language  is  susceptible  of  that  Interpretation ; 
the  fair  inference  from  it  being  that  the  court  presented  Mrs.  Norton 
and  the  officers  of  the  road  as  all  respectable  people,  leaving  it  to  the 
jury  to  discriminate  between  them  as  to  which  they  would  believe. 

Upon  the  question  of  damages,  the  law  had  been  stated  to  the  jury 
in  different  forms,  and  upon  that  subject  we  do  not  think  they  could 
have  been  misled.  It  would  have  been  more  satisfactory  if  the  court 
had  charged  the  whole  of  the  defendant's  fourteenth  request,  which 
was  as  follows:  "If  you  should  find  a  verdict  for  the  plaintiff  at  all, 
you  are  to  award  only  such  damages  as  will  compensate  her  for  the 
injuries  she  has  received,  and  you  are  not  to  give  anything  by  way  ot 
example,  vindictive  damages,  or  smart  money."  The  court  charged 
in  the  language  of  the  request,  except  that  it  omitted  the  last  sentence. 
In  regard  to  vindictive  damages  or  smart  money.  As  an  abstract 
proposition,  it  was  a  correct  request,  and  might  very  properly  have 
been  charged ;  but  the  omission  referred  to  could  have  done  no  harm, 
for  the  reason  that  the  first  part  of  the  request  in  plain  langrnage 
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told  fb.e  jury  that  the  damages  were  to  be  limited  to  such  aa  would 
be  compensatory,  and  this  was  enforced  by  other  portions  of  the 
charge,  in  which  the  judge  stated  more  than  once  that  the  amount 
which  the  plaintiff  could  receive  was  simply  full  compensatory  dam- 
f^s  for  her  injuries.  There  had  been  no  claim  asserted  for  punitive 
damages  or  smart  money,  and  that  subject  had  not  been  in  any  way 
referred  to,  nor  was  it  within  the  issues  of  the  case;  and  the  court  for 
that  reason  concluded  that  there  was  no  propriety  or  advantage  in 
placing  such  a  question  or  subject  before  the  jury,  just  as  they  were 
about  to  retire.  That  the  defendant  was  not  injured  by  such  refusal 
ia  evidenced  by  the  amount  of  the  verdict,  which  was  moderate,  and 
into  which  we  cannot  see  that  the  element  of  punitive  damages  or 
smart  money  entered.  We  have  concluded,  upon  an  examination  of 
this  record,  that  we  should  not  be  justified  in  reversing  the  judgment 
for  errors  in  rulings,  or  setting  aside  the  verdict,  which,  upon  con- 
flicting evidence,  the  jury  resolved  in  the  plaintiff's  favor.  The  judg- 
ment should  therefore  be  afiSrmed,  with  costs.     All  concur. 


DALY  V.  CENTRAL  B.  00.  OP  NEW  JERSEY. 
<Snpreme  Court.  Appellate  Division,  First  Department    February  28,  1888.) 

CABnisRS— Injury  to  Passknger— Question  for  Jury. 

A  passenger,  who  was  asleep  when  the  train  reached  the  terminal  station, 
awoke  a  few  moments  after  the  other  passengers  had  left  the  train,  and  la 
leaving  the  car,  which  was  standing  stUl  at  the  time,  was  thrown  and  In- 
jured by  the  car  being  suddenly  started  with  a  Jerk,  without  warning,  field, 
that  the  question  of  the  company's  negligence  and  liability  was  one  of  fact 
for  the  Jury,  and  It  was  therefore  error  to  dismiss  the  complaint. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Peter  H.  Daly  against  the  Central  Railroad  Company  of 
New  Jersey.  From  a  judgment  dismissing  the  complaint  and  from 
an  order  denying  a  motion  for  new  trial,  plaintiff  appeals.    Reversed. 

The  plaintiff  was  a  passenger  upon  one  of  the  defendant's  trains,  which  ar- 
rived In  Jersey  City  on  the  evening  of  the  23d  of  June,  1896.  He  was  asleep 
when  the  train  came  to  a  final  stop.  Waking  up  then,  he  found  that  the  other 
passengers  had  left  the  car,  whereupon  he  at  once  proceeded  to  alight.  The  car 
was  then  at  a  standstill.  At  the  moment  he  attempted  to  step  off,  the  train  was 
suddenly  backed  with  what  he  called  a  "Jump  and  Jounce,"  and  he  was  thrown 
off  and  Injured. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Gilbert  D.  Lamb,  for  appellant. 
George  Holmes,  for  respondent. 

BARRETT,  J.  The  learned  trial  justice  dismissed  the  complaint 
on  the  ground  that  the  plaintiff  was  given  a  reasonable  opportunity 
to  alight.  He  so  ruled  as  matter  of  law.  We  think  this  waa  error. 
Whether  the  time  here  given  was  reasonable  was,  under  the  circum- 
stances, a  question  of  fact  for  the  jury.     The  station  in  question  was 
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terminal.  There  waa  conaequentlj  no  necessity  for  dispatch,  as  in 
the  case  of  temporary  stoppage  at  a  way  station.  At  the  terminus 
a  passenger  may  reasonably  act  upon  <  the  assumption  tliat,  as  the 
transit  is  ended,  the  train  will  probably  remain  where  it  is,  at  least 
for  some  brief  period.  Then,  too,  the  car  here  was  so  crowded  that 
many  persons  had  to  stand  in  the  aisle.  It  also  appeared  that  the 
other  passengers  had  not  proceeded  more  than  80  or  100  feet  from  the 
exit  of  the  car  before  the  train  was  suddenly  backed.  The  jury 
might  properly  have  found  that  the  defendant's  employ^  thus  acted 
precipitately.  These  employes  should. have  considered  the  situation 
as  it  was.  They  knew,  or  should  have  known,  that  such  closely- 
packed  cars  could  not  be  vacated  in  a  moment.  Upon  the  evidence, 
the  jury  might  have  found  that  but  a  few  seconds  elapsed  from  the 
time  when  the  car  stopped  until  it  was  started  back,  and  that  the  act 
of  the  defendant's  employes  in  starting  it  back  when  and  as  they 
did  was  precipitate  and  negligent.  There  was  no  question  of  con- 
tributory negligence.  The  train  was  at  a  standstill  when  the  plain- 
tiff attempt^  to  alight,  and  there  was  absolutely  nothing  in  the  sur- 
roundings from  which  any  sudden  movement,  either  backward  or 
forward,  could  reasonably  have  been  anticipated.  Our  conclusion 
is  that  the  qnestion  of  the  defendant's  negligence  in  backing  the  train 
at  the  time,  in  the  manner  and  under  the  circumstances  disclosed, 
was  one  of  fact,  which  should  have  been  submitted  to  the  jury. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
event     All  concur,  except  VAN  BRUNT,  P.  J.,  dissenting. 


LEES  V.  DOBSON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     February  25,  1809.) 

Rbcbivers— RtOHTs,  Powers,  ahd  Duties. 

A  receiver  of  a  partnership  represents  the  members  of  tbe  firm,  and  als> 
all  of  its  creditors. 

Appeal  from  special  term. 

Action  by  David  J.  Lees,  as  receiver  of  the  firm  of  Rothschild  & 
Schwab,  against  John  Dobson  and  others.  From  an  order  continuing 
a  preliminary  injunction,  defendants  Herman  H.  Schwietering  and 
others  appeal.     AfBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGH- 
LIN,  and  INQRAHAM,  JJ. 

E.  T.  Goldberg,  for  appellants. 
Franklin  Bien,  for  respondent. 

PER  CURIAM.  In  this  case  the  plaintiff  is  receiver  of  the  flmi 
of  Rothschild  &  Schwab,  and  as  such  he  represented,  not  only  the 
members  of  that  Arm,  but  also  all  the  creditora  The  case  is  there- 
fore precisely  within  the  principle  established  in  the  case  of  Bank 
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V,  Goddard,  131  N.  Y,  494,  30  N.  E.  566,  and  must  be  controlled  by 
the  rules  laid  down  in  that  case. 
The  order  should  be  afSrmed,  with  f  10  costs  and  disbursements. 


WHITE  V.  McNULTT. 
(Supreme  Court,  Appellate  Dlvliiion,  First  Department    February  25, 1896.) 

1.  Contract  with  Unitbd  States— Assioitmknt. 

The  fact  tliat  a  government  contractor  contracted  witb  another  to  do  cer- 
tain work  on  articles  which  he  had  agreed  to  furnish  the  government  did  not 
constitute  an  assignment  of  the  contract,  within  Rev.  St.  U.  S.  8  3737,  pro- 
hibiting the  transfer  to  another  of  any  contract  or  interest  therein  by  tbe 
party  to  whom  the  contract  was  given. 

3l  Samb— Action  for  Breach. 

The  fact  that  a  government  contractor  was  not  a  manufacturer  .of,  or  a 
regular  dealer  In,  the  articles  he  had  offered  to  supply,  as  required  by  Rev. 
St  U.  S.  {  3722,  Is  unavailing  as  a  defense  in  an  action  by  the  contractor 
for  failure  to  perform  a  contract  made  by  him  with  defendant  to  do  certain 
work  on  the  articles  Included  In  the  government  contract 

8.  Same— EviDBSoE. 

In  an  action  for  failure  to  perform  a  contract  letters  written  by  plaintiff 
to  defendant  In  the  usual  course  of  business  were  admissible  in  the  tatter's 
favor,  where  they  referred  to  the  terms  of  the  contract  and  its  performance, 
and  there  was  evidence  connecting  them  with  conversations  between  the  par- 
ties In  reference  to  the  completion  of  the  contract 

Appeal  from  trial  term. 

Action  by  Samuel  L.  White  against  Peter  H.  McNulty.  From  a 
judgment  entered  on  the  verdict  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  VAJH  BBUNT,  P.  J,,  and  BARKETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

M.  L.  Towns,  for  appellant. 
A.  C.  Smith,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff,  as 
assignee  of  one  McWilliams,  to  recover  damages  alleged  to  have  been 
sustained  by  McWilliams  from  the  failure  of  the  defendant  in  the 
performance  of  a  contract  alleged  to  have  been  made  by  McWilliams 
with  him.  The  answer  put  in  issue  the  existence  of  the  contract, 
and  the  damages  for  its  nonperformance.  It  seems  to  be  assumed 
by  the  appellant  that  it  was  necessary,  in  order  that  the  plaintiff 
should  succeed,  that  he  should  establish  the  contract  which  it  was 
alleged  that  McWilliams  had  with  the  government,  and  the  particu- 
lar terms  of  that  contract.  It  is  further  claimed  that,  if  any  such 
contract  existed,  it  was  illegal,  as  being  contrary  to  the  provisions  of 
section  3722  of  the  United  States  Revised  Statutes;  McWilliams  not 
being  a  manufacturer  of  or  regular  dealer  in  the  articles  which  he 
had  offered  to  supply,  and  for  the  supply  of  which  the  alleged  con- 
tract bad  been  made.  It  was  further  urged  that,  whatever  arrange- 
ment might  have  existed  between  McWilliams  and  the  defendant  in 
regard  to  the  manufacture  of  any  goods,  it  was  illegal,  because  in 
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violation  of  Bection  3737  of  the  United  States  Beviaed  Statutes,  which 
prohibited  the  transfer  of  any  contract  or  order  or  interest  therein 
by  the  party  to  whom  such  contract  or  order  was  given  to  any  other 
party. 

It  is  difiScult  to  see  how  the  defendant  can  avail  himself  of  any 
prohibition  of  these  statutes.  McWilliams  made  no  assignment  of 
any  interest  in  any  governmental  contract  to  him.  All  that  he  did 
was  to  contract  with  the  defendant  to  do  certain  work  upon  articles 
which  he  (McWilliams)  had  contracted  to  furnish  to  the  government. 
This  was  in  no  manner  an  assignment  of  any  interest  in  the  c(mtract 
which  McWilliams  had  with  the  government  McWilliams  was  to 
receive  his  pay  from  the  government,  and  was  to  pay  the  defendant 
for  the  work  which  he  was  to  do. 

Neither  can  the  defendant  avail  himself  of  the  prohibition  con- 
tained in  section  3722.  That  is  a  matter  resting  between  the  govern- 
ment and  the  contractor.  McWilliams  gave  testimony  tending  to 
establish  a  contract  with  the  defendant,  and  failure  upon  the  part  of 
the  defendant  to  comply  with  this  contract,  and  also  that  he  had 
written  numerous  letters  to  the  defendant  urging  completion  upon 
his  part,  and  containing  criticisms  as  to  the  manner  in  which  the 
work  waB  being  performed.  Certain  letters  from  McWilliams  to 
the  defendant  in  respect  to  such  performance  were  offered  in  evidence 
which  referred  to  the  terms  of  the  contract.  Their  introduction  was 
objected  to  upon  the  ground  that  McWilliams  could  not  make  evi- 
dence for  himself  as  to  the  terms  of  the  contract  But  it  appears 
that  they  were  pertinent  to  the  contract  between  him  and  the  de- 
fendant, and  to  its  performance,  and  that  they  were  written  in  the 
usual  course  of  business.  It  further  appears  from  the  evidence  that 
McWilliams  had  had  conversations  with  the  defendant  in  reference 
to  some  of  these  letters,  and  that  the  defendant  acknowledged  his 
inability  to  comply  with  the  contract,  and  told  McWilliams  to  go 
ahead,  and  see  what  he  could  have  the  contract  completed  for,  and  let 
him  know.  McWilliams  testified  that  he  found  out  what  he  could 
get  the  contract  completed  for,  and  that  he  stated  the  particulars 
roughly  to  the  defendant,  and  the  defendant  replied,  "That  is  all 
right;  go  ahead.  That  is  a  relief  to  me;"  and  that  McWilliams 
thereupon  went  ahead,  and  had  the  contract  completed. 

No  motion  was  made,  either  at  the  termination  of  the  plaintifiTs 
case  or  upon  the  close  of  the  whole  evidence,  to  dismiss  the  com- 
plaint, upon  the  ground  of  insufSciency  of  proof  or  for  any  judgment; 
and  the  questions  as  to  the  contract,,  its  completion,  and  the  damages 
sustained  by  the  plaintiff,  were  submitted  to  the  jury  without  any 
exception  or  request  upon  the  part  of  the  defendant;  and,  the  jury 
having  found  a  verdict  for  the  plaintiff,  we  see  no  reason  to  disturb 
the  same.  The  exceptions  based  upon  the  United  States  Statutes  are 
evidently  unavailing,  and  the  exceptions  to  the  receipt  of  the  letters 
in  evidence  seem  to  be  equally  without  foundation,  for  the  reasons 
above  stated. 

The  judgment  and  order  should  be  afSrmed,  with  costs.  All  con- 
cur. 
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DOUGHERTY  V.  MILLIKEN  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    February  16,  1898.) 

1.  Master  and  Servant — Liabilitt  of  Master — Depectivb  Appliances. 

In  the  fumialilng  of  a  permanent  hoisting  derrick.  It  Is  the  duty  of  the 
master  to  furnish  the  materials  and  workmanship  of  such  a  character  that 
they  will  stand  the  work  which  it  is  expected  to  perform,  and  he  is  liable  to 
a  servant  for  any  failure  in  this  regard. 
8.  Same— Negliobncb  of  Fellow  Servaht. 

The  duty  of  a  master  to  furnish  proper  appliances  could  not  be  delegated 
to  a  servant  so  as  to  render  the  negligent  causing  of  the  injury,  where  a 
bolt  In  a  permanent  derrick  broke  because  inserted  in  an  improper  manner, 
that  of  a  fellow  servant,  for  which  the  master  would  not  be  responsible. 
Cullen  and  Bartlett,  JJ.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Hugh  Dougherty  against  Edward  P.  Milliken  and  an- 
other for  personal  injaries.  Judgment  for  plaintiff  on  a  verdict  for 
f 4,000,  and  defendants  appeal.     AfiQrmed. 

Argued  before  GOODBIOH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Perry  D.  Trafford,  for  appellants. 
Isaac  M.  Kapper,  for  respondent. 

GOODRICH,  P.  J.  The  defendants  were  engaged  in  steel  con- 
struction, having  a  plant  on  the  dock  at  the  foot  of  Clinton  street, 
Brooklyn.  The  plaintiff  was  in  their  employ,  under  the  foreman 
Avery.  There  were  two  derricks  on  the  dock,  about  25  feet  back 
from  the  string  piece,  and  60  feet  apart ;  one  about  40  feet,  and  the 
other  about  35  feet,  high.  Each  had  a  boom  about  25  feet  long. 
When  the  derricks  were  put  up,  a  week  before  the  accident,  the  guy 
ropes  were  hempen.  One  of  those,  supporting  the  smaller  derrick, 
had  been  fastened  to  an  eyebolt  on  the  string  piece,  while  the  one 
running  to  the  larger  derrick  was  fastened  around  a  spile  near  the 
string  piece.  The  day  before  the  accident,  Avery,  the  foreman  of 
the  defendants,  under  whom  the  plaintiff  was  working,  changed  the 
hempen  ropes  for  wire,  and  apparently  at  the  same  time  changed 
the  position  of  the  guy  attached  to  the  larger  derrick  from  the  spile 
to  the  same  eyebolt  which  carried  the  guy  of  the  smaller  derrick. 
In  some  of  the  details  of  this  change  the  plaintiff  assisted,  although 
not  in  the  actual  making  of  the  guy  fast  to  the  eyebolt.  When  the 
arrangement  was  completed  there  were  two  wire  guys  running  from 
the  eyebolt  to  the  tops  of  the  two  derricks  in  diagonal  directions, 
so  that  there  were  opposite  strains  upon  the  eyebolt.  On  July  23, 
1895,  the  plaintiff  was  sent  up  to  the  top  of  the  larger  derrick  to 
make  some  changes  in  one  of  the  other  guy  ropes  attached  thereto. 
While  he  was  in  that  position  a  load  was  being  hoisted  on  the  boom 
of  the  smaller  derrick,  when  the  eyebolt  in  the  string  piece  broke, 
and  the  derrick  on  which  the  plaintiff  was  fell,  and  he  was  thrown 
to  the  ground,  receiving  the  injuries  which  are  the  subject  of  this 
action. 

It  is  evident  that  the  question  of  the  defendants'  liability  must 
depend  largely  upon  the  character  of  the  derricks, — whether  or  not 
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they  were  erected  and  intended  for  permanent  structures  and  use; 
for,  if  they  were  permanent,  it  was  the  duty  of  the  master  to  use 
reasonable  diligence  to  see  that  they  were  securely  and  properly 
fastened,  in  a  manner  suitable  for  the  uses  to  which  they  were  to 
be  applied.  I  think  it  may  be  assumed  from  the  evidence  that  the 
derricks  were  intended  and  erected  for  permanent  use,  as  it  appears 
that  boats  and  lighters  brought  iron  to  the  dock,  and  this  was  un- 
loaded into  the  shops  of  the  defendants  by  the  aid  of  the  derricks, 
all  the  more  that  the  complaint  contains  the  allegation  that  the 
plaintiff  was  ordered  "to  go  upon  the  top  of  a  certain  derrick  which 
the  defendants  had  and  used  in  and  about  their  business,  and  which 
was  then  in  and  upon  the  premises  occupied  by  the  defendants  for 
their  aforesaid  plant  or  shops."  It  may  be  fairly  deduced  from  the 
charge  of  the  learned  court  that  the  trial  proceeded  and  that  the 
case  was  submitted  to  the  jury  upon  that  general  theory.  I  find 
nothing  in  the  evidence  inconsistent  with  this  view.  In  this  connec- 
tion it  is  to  be  noticed  that  the  change  of  the  guys  from  hempen 
ropes  to  wire  ropes  also  tended  to  show  that  they  were  intended  to 
be  located  for  permanent  use  in  the  position  assigned  to  thenL  The 
fastening  of  the  guy  to  the  eyebolt  was  a  part  of  the  permanent  erec- 
tion, and  therefore  a  part  of  the  permanent  appliance  which  the 
master  was  bound  to  furnish  in  such  way  as  reasonably  to  secure  the 
safety  of  his  employes.  There  is  no  question  raised  as  to  the  fact 
that  the  accident  was  caused  by  the  breaking  of  the  eyebolt  in  the 
dock  while  a  load  was  being  hoisted  on  the  smaller  derrick.  The 
plaintiff  contended  that  this  resulted  from  the  fact  that  the  eyebolt 
was  screwed  perpendicularly  into  the  string  piece;  that  only  one 
guy  should  have  been  attached  to  it,  and  that  it  ought  to  have  been 
carried  into  the  timber  on  a  line  in  continuance  of  the  direction  of  the 
strain  to  which  it  was  to  be  subjected  by  such  single  rope;  that 
it  should  have  gone  entirely  through  the  string  piece,  and  been  there 
fastened  by  a  nut  on  the  further  side;  and  that  the  transverse  strain 
of  the  two  guys,  running  in  opposite  directions,  caused  the  iron  to 
be  heated,  strained,  and  weakened,  and  that  it  was  not  of  sufficient 
size  to  stand  such  pressure.  The  defendants  contended  that  the 
accident  resulted  from  the  negligence  of  a  fellow  servant,  and  that 
the  cause  of  the  break  was  not  established  by  the  evidence.  In  Ken- 
nedy V.  Iron  Works,  12  Misc.  Rep.  336,  33  N.  Y.  Supp.  630,  decided  at 
general  term  of  the  superior  court  of  the  city  of  New  York,  the  court 
drew  the  distinction  between  the  liability  of  the  master  in  a  case 
where  a  derrick  was  set  up  for  permanent  use  and  the  case  where  a 
derrick  was  not  intended  for  a  permanent  structure,  but  was  to  be 
transferred  from  place  to  place,  wherever  the  occasion  of  the  work 
required  its  presence;  and  held  that,  as  the  derrick  was  not  intended 
to  be  a  permanent  structure,  but  was  to  be  transferred  from  place 
to  place,  the  master  was  not  liable,  as  the  case  was  one  where  the 
master  had  furnished  proper  appliances,  and  the  accident  was  due  to 
the  carelessness  or  erroneous  judgment  of  the  foreman  in  setting  it 
up,  as  in  that  respect  he  was  a  fellow  servant  of  the  plaintiff.  In 
Tomaselli  v.  Cycle  Corp.,  9  App.  Div.  127,  41  N.  Y.  Supp.  51,  where 
the  accident  resulted  from  the  breaking  of  a  cast-iron  bar  which  was 
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being  nsed  as  a  beam  to  hold  up  tackle  with  which  heavy  weights 
were  being  hoisted,  this  court  held  that: 

"The  obligation  was  therefore  Imposed  upon  the  defendant  to  exercise  reason- 
able care  and  prudence  in  ^e  selection  of  this  appliance,  and  to  see  that  It  was 
reasonably  suitable  and  safe  for  the  purpose  to  which  It  was  applied.  This  duty 
was  primary,  and  could  not  be  delegated  to  a  servant  so  as  to  shield  the  master 
from  liability  for  damage  occasioned  through  an  omission  of  the  servant  U> 
properly  discharge  It" 

Watts  V.  Beard,  18  App,  Div.  243,  45  N.  Y.  Supp.  873,  was  a  case- 
where  a  workman  was  injured  by  the  drawing  out  of  an  eyebolt  froni 
a  ceiling  where  it  had  been  placed  by  a  fellow  workman  of  the  plain- 
tiff for  a  temporary  purpose.     The  court  said: 

"It  was  adopted  as  a  temporary  expedient  for  the  occasion,— employed  as  a 
means  to  accomplish  the  purpose  then  In  view,— and  the  use  made  of  It  wa» 
within  the  details  of  the  work  which  the  workmen  were  proceeding  to  perform. 
In  that  view,  any  negligence  to  which  the  plaintHTs  injury  may  have  been 
attributable  was  not  that  of  the  defendants,  but  was  that  of  his  co-employ6s. 
•  •  •  Although  the  engineer  was  foreman  In  the  work,  and  the  plaintiff 
acted  entirely  under  his  direction,  he  was,  nevertheless,  a  co-employ6  of  the 
{daintier.  It  does  not  seem  Important  that  the  plaintiff  personally  had  nothing 
to  do  with  the  act  of  putting  the  eyebolt  into  the  ceiling.  It  was  done  in  the- 
process  of  the  work,  and  was  incidental  to  its  performance." 

This  naturally  brings  us  to  the  cause  of  the  derrick's  fall.  There 
is  no  dispute  that  the  eyebolt  broke'.  There  was  eyidence  tending 
to  show  that  it  broke  because  it  was  not  of  sufficient  size  and 
strength;  that  it  was  improperly  placed  in  a  vertical  position  in  the 
timber,  instead  of  being  driven  through  it  in  the  continuous  direction 
of  the  strain  of  the  guy;  that  it  should  have  been  fastened  by  a  nut 
at  the  back  of  the  timber;  that  only  one  guy  should  have  been  at- 
tached to  it;  that  iron,  when  subject  to  a  transverse  strain,  is  liable 
to  be  heated,  and  so  weakened.  It  does  not  appear,  however,  that 
any  load  had  been  hoisted  on  the  larger  derrick  after  the  two  guyfr 
were  fastened  to  the  eyebolt,  so  that  the  only  strain  on  the  guy  to  the 
larger  derrick  was  the  weight  of  the  derrick  itself.  But  the  court 
fully  submitted  these  questions  to  the  jury,  saying: 

"Was  the  manner  of  guying,  and  was  the  eyebolt  itself,  and  the  way  It  was- 
fastened,  such  as  furnished  to  the  workmen  a  reasonably  safe  and  proper  appli- 
ance, taken  In  connection  with  all  that  appears  in  the  case  from  the  testimony? 
If  it  was  proper,  If  It  was  not  unusual,  if  it  was  safe,  if  it  was  such  an  appliance 
as  the  master  was  bound  to  furnish  to  the  workman,  then  the  master's  duty 
ended,  and  he  is  not  liable  here  because  of  the  happening  of  the  accident  from 
some  inexplicable  cause." 

The  verdict,  therefore,  establishes  as  a  fact  that  the  master  had 
failed  in  his  duty  to  furnish  a  reasonably  safe  and  proper  appliance. 
The  court  refused  to  charge  as  follows: 

"If  the  Jury  find  that  the  bolt  broke  because  It  was  inserted  in  the  string  piece 
in  an  improper  manner,  this  was  the  negligence  of  the  plaintiff,  a  fellow  work- 
man, for  which  the  defendants  are  not  responsible." 

There  was  no  error  in  this  refusal,  under  our  view  of  the  duty  of 
the  master  to  furnish  proper  appliances;  that  was  a  duty  of  the 
master,  and  could  not  be  delegated  to  a  servant.  This  rule  is  toc^ 
elementary  to  need  citation  of  authority. 
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The  conrt  alao  refased  to  charge: 

"It  being  admitted  that  tbe  derrick  was  suitable,  and  there  being  no  negligence 
«n  tbe  part  of  tbe  defendants  In  selecting  the  workmen,  any  negligence  of  tbrirs 
In  using  or  setting  up  the  derrick  Is  the  negligence  of  fellow  aerrants  of  plalntill, 
Cor  which  defendants  are  not  liable." 

The  propriety  of  the  request  depended  upon  the  permanent  or  tem- 
porary character  of  the  derrick,  and  whether  the  condition  of  the 
■derrick  referred  to  was  before  its  permanent  erection.  The  master's 
responsibility  was  not  ended  when  he  furnished  the  different  parts 
of  the  derricks, — ^the  mast,  the  booms,  the  guys,  the  eyebolt,  and 
their  place  of  fastening.  It  was  his  duty  to  assemble  these  parts 
in  the  erection  of  the  finished  appliance,  so  that  it  should  be  rea- 
sonably safe  for  the  purpose  to  which  it  was  to  be  applied.  McCamp- 
bell  T.  Steamship  Co.,  144  N.  Y.  552,  39  N.  E.  637,  cited  by  the  appel- 
lants, is  not  hostile  to  this  view.  That  was  a  case  where  a  skid  was 
being  temporarily  used  as  a  method  of  carrying  cargo  from  the  dock 
to  the  gangway  of  a  ship,  and  the  servants  of  the  defendant  had  im- 
properly tied  the  mouthpiece  to  the  skid.  This  was  a  part  of  the 
servants'  duity,  and  the  court  so  held;  but  that  was  a  temporary  strac- 
ture,  and  not  a  thing  set  up  for  permanent  use,  as  was  the  derrick 
in  the  present  case.  The  only  other  exceptions  which  require  con- 
sideration are  those  taken  to  the  admission  of  expert  evidence,  and  I 
think  they  do  not  afford  any  ground  for  reversal  of  the  judgment. 
We  think,  however,  that  the  verdict  was  excessive,  and  should  be  re- 
•duced  to  f 2,500. 

The  judgment  and  order  must  be  affirmed.  All  concur,  except 
OULLEN  and  BARTLETT,  JJ.,  who  dissent,  and  vote  in  favor  of 
unconditional  reversal. 


KULLMAN  V.  COX. 

(Supreme  Court,  Appellate  Division,  First  Department     February  11,  1S9S.) 

Vendor  and  Pubchaser— Marxbtablb  Titlb— Guardian  and  Ward — Mobt- 

OAGES. 

An  owner  In  fee  of  real  property  died  Intestite,  leaving  a  ]^usband  and  foiu: 
minor  children.  The  property  was  Incumbered  with  a  mortgage  for  $3,600, 
providing  for  foreclosure  In  case  of  default  In  payment  of  Interest.  TheTius- 
band,  who  was  guardian  In  socage  of  his  children,  failed  to  pay  the  first  In- 
stallment of  Interest  falling  due  after  the  wife's  death,  and  the  mortgage 
was  foreclosed,  and  the  property  bought  In  by  the  mortgagee  for  $i,O00. 
The  next  month  he  conveyed  tbe  same  to  the  husband  for  the  same  consid- 
eration, taking  back  a  purchase-money  mortgage  for  ?3,800.  Thereafter 
the  husband  contracted  to  sell  the  same  to  defendant,  who  refused  to  per- 
form, on  the  ground  that  the  title  was  unmarketable.  Held,  that  the  huslnand. 
in  the  absence  of  proof  that  he  acted  In  bad  faith  or  to  the  prejudice  of  liis 
wards,  must  be  deemed  to  have  acquired  a  marketable  title. 

O'Brien,  J.,  dissenting. 

Appeal  fnnn  special  term. 

Action  by  Adelbert  Knllman  against  Henry  D.  Cox  for  specific  per- 
formance of  a  contract  for  the  purchase  of  realty.  Prom  a  judgment 
dismissing  the  complaint,  plainti£f  appeals.     Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUOHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Samuel  Untermyer,  for  appellant. 
Francis  B.  Chedsej,  for  respondent. 

Mclaughlin,  J.  On  the  23d  day  of  April,  1885,  Anna  Kull- 
man  died,  intestate,  leaving  a  husband,  this  plaintiff,  and  their  four 
children,  all  minors,  the  oldest  born  in  1866,  and  the  youngest  in  1875. 
At  the  time  of  her  death  she  was  the  owner  of  the  premises  described 
in  the  complaint,  subject  to  a  purchase-money  mortgage  given  to  and 
held  by  one  Hupfel,  to  secure  the  payment  of  f3,600  on  the  Ist  day 
of  January,  1889,  together  with  interest  thereon,  which  was  payable 
semiannually.  The  mortgage  contained  a  provision  that  in  case  de- 
fault should  be  made  in  the  payment  of  the  interest,  and  such  default 
continued  for  a  period  of  30  days,  then  the  principal  sum  should  be- 
come due  and  payable  at  the  option  of  the  mortgi^gee.  The  interest 
due  July  1,  1885,  was  not  paid;  and,  it  having  remained  unpaid  for 
more  than  60  days,  Hupfel  declared  the  whole  amount  due,  and  in- 
stituted an  action  to  foreclose.  The  action  was  prosecuted  to  and 
resulted  in  a  judgment  directing  a  sale,  and  providing  "that  either  or 
any  of  the  parties  to  the  action"  might  become  purchasers  tho-eat. 
Under  this  judgment,  the  premises  were  sold  in  January,  1886,  pur- 
chased by  Hupfel  for  14,000,  and  he  held  the  same  until  February 
following,  when  he  conveyed  to  tiie  plaintiff  for  the  same  considera- 
tion, taking  back  a  purchase-money  mortgage  for  J3,800.  The  {dain- 
tiff  has  since  held  the  title  to,  and  during  all  of  the  time  mentioned 
has  reuded  upon,  the  premises.  In  November,  1896,  the  defendant 
contracted  to  purchase,  but  thereafter  refused  to  perform  upcm  the 
ground  that  plaintiff's  title  was  not  marketable.  This  action  was  then 
brought  to  compel  defendant  to  carry  out  his  agreement.  The  trial 
court,  upon  these  facts,  which  are  undisputed,  held,  as  a  conclusion 
of  law,  that  the  foreclosure  of  the  mortgage,  by  reason  of  the  plain- 
tiflTs  default  in  the  payment  of  the  interest  due  thereon,  and  the  con- 
veyance of  the  property  to  him  while  holding  the  relationship  of 
guardian  in  socage  of  his  minor  children,  did  not  vest  in  him  a  title 
free  from  reasonable  doubt,  ''or  one  that  may  not  be  successfully  im- 
peached by  his  children."  Prom  the  judgment  thus  entered,  the  plain- 
tiff appealed. 

No  defect  is  claimed  to  exist  in  the  foreclosure  proceedings,  or  in 
plaintiff's  record  title;  and  no  evidence  was  given  upon  the  trial,  be- 
yond that  disclosed  by  the  records,  to  show  that  the  foreclosure  and 
sale  was  brought  about  by  the  plaintiff,  to  deprive  the  infants  of  their 
interest  in  the  property.  There  is  not  a  single  fact  disclosed  by  the 
record,  as  it  comes  to  us,  which  indicates  that  the  plaintiff,  in  all  he 
did,  leading  up  to  and  in  acquiring  the  title  to  this  property,  did  not 
act  in  good  faith.  There  is  absolutely  no  evidence  of  a  dishonest 
intent  on  his  part,  and  there  is  nothing  from  which  it  can  be  inferred. 
A  title,  therefore,  which  is  thus  supported  by  a  perfect  record,  is  pre- 
sumed to  be  a  good  and  valid  one;  and  that  presumption  continues 
until  facts  extrinsic  of  the  record  are  established  yrhich.  are  so  incon- 
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«stent  with  or  repugnant  to  the  record  that  they  are  permitted  to 
supersede  it.  A  purchaser  is,  of  course,  oititled  to  a  marketable  title; 
and  it  has  been  held  that  the  title  need  not  in  fact  be  bad  in  order  to 
relieve  one  from  his  purchase;  "but  it  must  either  be  defective  in  fact, 
or  so  clouded  by  apparent  defects,  either  in  the  record  or  by  proof  out- 
side of  the  record,  that  prudent  men  knowing  the  facts  would  hesi- 
tate to  take  it"  Greenblatt  v.  Hermann,  144  N.  Y.  13,  38  N.  E.  966; 
Fleming  v.  Burnham,  100  N.  Y.  1,  2  N.  E.  905;  Moore  v.  Williams, 
115  N.  Y.  586,  22  N.  E.  233. 

Hupfel  had  a  right  to  foreclose  his  mortgage,  and,  under  the  judg- 
ment, to  become  a  purchaser  at  the  sale.  He  acquired  good  tide 
by  virtue  of  the  sale,  and  this  he  transferred  to  the  plaintiff.  The 
plaintiff,  .therefore,  in  the  absence  of  proof  that  he  actei  in  bad  faith, 
or  to  the  prejudice  of  his  wards,  inust  be  deemed  to  have  acquired  a 
marketable  title.  The  most  that  can  be  said  against  his  title  is  that 
there  is  a  bare  possibility  that  the  infants  were  deprived  of  their  in- 
terest in  the  property  by  some  wrongful  act  of  his,  or  by  a  conspiracy 
entered  into  between  him  and  Hupfel.  The  defendant,  however,  has 
either  not  been  able  or  has  not  seen  fit  to  make  any  proof  upon  that 
subject,  but,  instead,  has  left  it  to  mere  conjecture  or  speculation,  and 
without  a  single  fact  to  sui^rt  such  a  hypothesis.  A  mere  possi- 
bility of  this  character  is  not  sufficient  to  raise  a  reasonable  doubt  as 
to  the  validity  of  a  title,  good  upon  the  record. 

We  think  the  learned  trial  court  erred  in  dismissing  the  c<MnpIaint, 
and  for  this  error  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

VAN  BBUNT,  P.  J.,  and  PATTERSON  and  INQRAHAM,  JJ.,  am- 
cur. 

O'BRIEN,  J.  (dissenting).  I  cannot  concur  in  the  conclusion 
reached  by  the  majority  of  the  court.  It  is  conceded  that,  in  order 
for  the  plaintiff  to  succeed  in  this  action,  the  title  which  he  tendered 
must  be  marketable  and  free  from  reasonable  doubt.  It  appears  that 
the  premises' were  part  of  a  larger  tract  of  which  the  plaintiff's  wife 
died  seised  in  1885,  subject  to  the  Hupfel  mortgage  of  f3,600,  upon 
which  interest  was  payable  at  the  rate  of  6  per  cent,  and  the  {H'incipal 
of  which  was  not  payable  until  January,  1889.  In  June,  1885,  six 
months'  interest,  amounting  to  {108,  became  due;  and,  remaining  un- 
paid for  more  than  30  days,  the  mortgagee  declared  the  principal  due 
because  of  such  nonpayment,  and  brought  an  action  to  foreclose  the 
mortgage,  laying  the  venue  in  the  county  of  Westchester.  The  prop- 
erty was  subsequently  sold  under  foreclosure,  and  bid  in  by  the  mort- 
gagee for  |4,000.  The  referee's  deed  was  recorded  on  February  23. 
1886;  and  two  minutes  later  a  deed  from  Hupfel,  the  mortgagee,  to 
Kullman,  the  plaintiff,  expressing  a  consideration  of  |4,000,  w^as  re- 
corded in  the  same  office,  together  with  a  mortgage  executed  by  the 
plaintiff  back  to  Hupfel  for  |3,800,  payable  February  1,  1889,  with  in- 
terest at  6  per  cent  The  plaintiff,  prior  to  the  death  of  his  wife, 
had  resided  with  her  and  her  four  children,  three  of  whom  were  minors, 
apon  the  mortgaged  premises,  and  maintained  there  a  saloon,  burying 


Digitized  by 


Google 


Sap,  Ct.)  KULI.MAN  V.  coz.  911 

beer  from  the  mortgagee,  who  was  a  brewer.  The  plaintiff,  as  tenant 
by  the  cnrtesy  and  as  guardian  in  socage  of  his  minor  children,  while 
in  the  possession  and  enjoyment  of  the  premises,  had  the  duty  cast 
upon  him  of  paying  the  interest  on  the  mortgage,  and  thus  preventing 
a  foreclosure.  In  addition,  as  guardian  in  socage,  he  occupied  a 
fiduciary  relation  towards  his  minor  children,  which  would  prevait 
liim  from  obtaining  at  their  expense  any  individual  benefit.  Having 
failed  to  discharge  the  obligation  which  rested  upon  him  of  paying 
the  |108  interest,  and  having  subsequently  obtained  the  premises, 
of  which  the  minor  children  were  deprived  by  reason  of  his  default, 
there  would  be  a  fair  ground  for  contending  that  the  title  thus  acquired 
inured  to  the  benefit  of  such  minors.  Apart,  however,  from  this, 
the  facts  appearing,  of  which  a  purchaser  examining  the  record  was 
chargeable  with  notice,  would  raise  a  fair  inference  that  the  forms 
of  law,  which  were  strictly  observed  in  the  foreclosure  suit,  and  which 
devested  the  minors  of  their  title  in  and  to  the  proper^,  were  re- 
sorted to  for  that  specific  purpose,  because  we  find  that  the  |108, 
which  was  a  small  amount  due  for  interest,  was  allowed  to  remain 
unpaid,  and  the  venue  of  the  foreclosure  suit  was  fixed  in  Westchester 
county,  while  the  parties  all  resided  in  the  dty  of  New  York;  and, 
contrary  to  the  rules  of  the  court,  a  sale  took  place  upon  the  premises, 
instead  of  at  the  Beal-Eetate  Exchange,  and  the  purchase  was  made 
'by  the  mortgagee,  who,  prior  and  subsequent  to  the  foreclosure,  was 
engaged  in  selling  beer  to  the  plaintiff  for  his  saloon;  and  thus  the 
inference  that  the  suit  was  a  friendly,  and  not  a  contested,  action 
.arises. 

Although  the  referee's  deed  is  dated  in  January,  it  appears  tliat  it 
was  not  recorded  until  just  two  minutes  before  Hupfel  conveyed  the 
property  to  the  plaintiff.  The  consideration  for  that  conveyance  was 
f4,000,  the  plaintiff  giving  back  a  mortgage  for  |3,800,  and  paying  in 
cash  at  that  time  more  than  would  have  been  suflBcient  to  pay  the 
interest  when  it  was  due.  The  effect  of  the  foreclosure,  therefore, 
was  not  to  put  the  mortgagee  in  any  better  position,  or  give  him  more 
ample  security,  it  appearing  that  he  increased  the  amount  of  the 
panncipal  by  ^00;  nor  was  it  of  any  advantage  to  the  plaintiff,  be- 
cause it  did  not  assist  him  to  pay  the  interest  which  was  due,  but 
compelled  him,  in  addition,  to  pay  the  costs  and  expenses  of  the  fore- 
closure suit;  but  it  cut  off  and  devested  the  title  of  the  minors.  I 
think  there  is  force,  therefore,  in  the  argument  of  the  respondent, 
that  all  the  circumstances  attending  the  transaction  appearing  on  the 
record,  raise  the  presumption  that  the  plaintiff  procured  the  fore- 
closure for  the  purpose  of  cutting  off  the  remainders  of  his  infant 
children,  and  acquiring  the  whole  title  for  himself. 

It  is  claimed  that  the  fact  that  the  father  held  the  title,  and  did  not 
enter  into  this  contract  until  after  tlie  youngest  child  liad  become  of 
age,  in  some  way  strengthened  Ills  position.  This  contract  was  made 
in  November,  1896 ;  and  it  would  appear  that  the  youngest  cliild  be- 
came of  age  in  the  same  year,  and  some  months  prior  thereto.  But 
there  is  no  evidence  that  any  of  the  minors  ever  had  knowledge  of 
the  conduct  of  their  father,  or  that  notice  was  in  any  way  ever  brought 
borne  to  them;   it  appearing  that  most  of  them  left  him  about  two 
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years  after  the  death  of  his  wife.  Tteir  right,  therefore,  to  repudiate 
his  condoct,  or  to  insist  upon  their  rights  in  the  property,  was  not 
t«7ninated,  nor  wonld  the  statute  of  limitations  be  set  running  nntfl 
after  notice  or  knowledge  had  been  brought  home  to  such  chilaren. 

It  is  further  insisted  that  it  was  error  not  to  permit  oral  evldenofe 
to  be  introduced  to  remove  the  doubt  which  was  thus  created  as  to 
the  validity  of  the  plaintiff's  title.  In  excluding  such,  I  do  not  think 
that  the  court  erred,  because,  as  said  in  Fleming  v.  Burnham,  100  N. 
Y.  1,2N.E.  905: 

"A  tlfle  open  to  a  reasonable  doubt  la  not  a  marketable  one,  and  the  conn  caa- 
not  make  It  one  by  passing  upon  an  objection  depending  on  a  disputed  question 
of  fact  or  a  doubtful  question  of  law,  in  the  absence  of  the  party  lu  whom  the 
outstanding  title  la  vested." 

And  in  Moore  v.  Williams,  115  N.  Y.  592,  22  N.  E.  234,  it  is  said: 

"A  good  title  means,  not  merely  a  title  valid  in  fact,  but  a  marketable  title, 
which  can  again  be  sold  to  a  reasonable  purchaser,  or  mortgaged  to  a  person  <rf 
reasonable  prudence  as  a  security  for  the  loan  of  money.  A  purchaser  will  not 
generally  be  compelled  to  take  a  title  when  there  is  a  defect  in  the  record  title 
which  can  be  cured  only  by  resort  to  parol  evidence,  or  when  there  la  an  appar- 
ent Incumbrance  which  can  be  removed  or  defeated  only  by  such  evldMice;  and, 
ao  far  as  there  are  any  exceptions  to  this  rule,  they  are  extraordinary  cases,  tn 
which  it  Is  very  clear  that  the  purchaser  can  suffer  no  harm  from  the  defect  or 
Incumbrance.  In  Swayne  v.  Lyon,  CT  Pa.  St.  436,  Sharswood,  J.,  said:  "It  has 
been  well  and  wisely  settled  that,  under  a  contract  for  the  sale  of  real  estate, 
the  vendee  has  the  right,  not  merely  to  have  conveyed  to  him  a  good  tide,  but 
an  indubitable  one.  Only  such  a  title  is  deemed  marketable;  for,  otherwiae, 
the  purchaser  may  be  buying  a  lawsuit  which  will  be  a  very  severe  loss  to  him 
both  of  time  and  money,  even  if  he  ultimately  succeeds.  Hence  it  has  been 
often  held  that  a  title  is  not  marketable  when  it  exposes  the  party  holding  it  to 
a  lltlgaUon.' " 

■  See,  also,  Greenblatt  v.  Hermann,  144  N.  Y.  13,  38  N.  E.  966j 
Irving  V.  Campbell,  121  N.  Y.  353,  24  N.  E.  821;  Kilpatrick  ▼.  Barron, 
125  N.  Y.  751,  26  N.  E.  923. 

The  defendant  was  to  pay  f 8,500  for  this  property;  but  the  result 
of  the  foreclosure  has  been  to  place  the  plaintiif  in  undisturbed  pos- 
session of  the  property,  wherein  he  was  enabled  to  carry  on  his  hasi- 
uess,  not  even  being  burdened,  except  for  a  short  time,  with  the  sup- 
port of  his  children.  Thus,  by  the  default  which  he  suffered  in  fafl- 
ing  to  pay  f  108,  he  has  secured  to  himself,  not  only  a  long  lease  of 
the  premises,  but  a  substantial  equity  in  money,  all  of  which  wonld 
have  inured  to  the  benefit  of  the  minors,  towards  whom  the  plaintiff 
held  a  fiduciary  relation  as  guardian  in  socage,  if,  in  the  dischai^e  of 
the  obligations  imposed  upon  him  by  such  relationship,  he  had  paid 
the  amount  of  |108  interest,  which  was  much  less  than  the  sum  that 
he  subsequently  paid  in  order,  for  his  individual  benefit,  to  acqoiie 
the  property,  of  which,  as  the  result,  apparently,  of  a  friendly  action 
between  himself  and  the  mortgagee,  he  succeeded  in  depriving  his 
children. 

I  think  that  the  judgment  below  was  right,  and  should  be  affirmed. 
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TODD  et  al.  T.  TODD  et  aL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    Febniary  11,  1898.) 

RuicRBE's  Salk— Pdrcraskb— Patment  of  Bid. 

Where,  In  an  amicable  action  to  determine  respective  rights  of  all  persons 
Interested  in  an  estate,  an  Interlocutory  judgment  was  entered  adjudging 
the  rights  of  such  persons,  and  directing  a  sale  for  cash  by  a  referee,  and 
the  distribution  of  the  proceeds  to  said  parties,  and  the  premises  were  bid 
in  at  a  certain  sum  for  all  the  parties  interested,  the  referee  will  be  required, 
on  payment  of  the  costs  and  expenses,  and  delivery  to  him  of  receipts  for 
the  snm  for  which  the  premises  were  sold,  to  execute  a  deed  to  said  parties. 

Appeal  from  special  term. 

Action  by  Laara  Louise  Todd,  individnally  and  aa  administratrix, 
etc,  and  others,  against  Olarence  F.  Todd  and  others.  A  judgment 
was  rendered,  under  which  Bmith  Lent  was  appointed  referee  to  sell 
the  property  in  suit.  Chi  application  of  Marie  Louise  Todd  and  oth- 
ers, the  referee  was  directed  to  file  his  report  of  sale,  and  he  appeals. 
Affirmed. 

Argued  before  GOODKICJH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WCX)DWAKD,  JJ. 

Smith  Lent,  for  appellant. 

W.  E.  Kisselburgh,  Jr.,  for  respondents. 

CKX)DBIOH,  P.  J.  The  record  on  appeal  is  somewhat  meager, 
bot  the  following  facts  may  be  gathered  therefrom:  The  parties  to 
the  action  were  all  the  persons  interested  in  the  estate  of  Mary  A. 
Masterton  and  Caroline  Masterton,  both  deceased,  and  they  made  an 
agreement  to  have  the  present  amicable  action  commenced  for  the 
purpose  of  determining  their  respective  rights.  The  action  was  re- 
ferred, report  made,  and  interlocutory  judgment  entered,  which, 
among  other  things,  adjudged  legacies  of  |1,000  each  due  Marie  L. 
Todd,  Boberta  Todd,  Emma  B.  Todd,  and  Clarence  F.  Todd,  and 
f2,000  dae  Laura  L.  Todd,  the  mother  of  the  first  four-named  persons, 
specific  charges  on  certain  premises  on  Dixon  street,  Tarrytown, 
directed  the  sale  of  such  property,  and  payment  of  the  costs  and 
disbursements  of  the  plaintiffs'  attorney  and  the  guardian  of  the 
infant  defendants,  all  to  be  taxed,  and  that  the  referee  should  deduct 
his  own  commissions,  fees,  and  expenses  of  sale,  and,  after  giving 
the  deeds,  distribute  the  proceeds  as  directed  by  the  final  judgment 
to  be  entered  in  the  action.  The  judgment  contains  a  clause  "that 
said  sale  be  mad§  for  cash,  and  that  any  of  the  parties  hereto  may 
purchase  at  said  sale."  The  premises  were  put  up  for  sale  under 
terms  of  sale  which  required  the  payment  of  10  per  cent,  of  the  pur- 
chase money  at  the  time  of  the  sale,  and  the  residue  at  the  time  of 
the  delivery  of  the  deed,  all  the  taxes  and  incumbrances  to  be  ah 
lowed  by  the  referee  out  of  the  purchase  money  upon  production  of 
proof  of  payment  thereof.  At  the  sale,  S.  C.  Pratt  purchased  the 
property,  for  |4,100,  but  did  not  pay  the  10  per  cent.  His  reasons 
therefor,  as  stated  in  the  moving  afiidavits,  are  that  he  was  the  hus- 
40  N.Y.S.-e8 
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band  of  Boberta  Pratt  (whom  I  assume  to  have  been  formerly  Rob- 
erta Todd),  and  that  he  made  the  bid  as  the  agent  of  Marie  Todd, 
Emma  Todd,  Clarence  Todd,  and  Boberta  Pratt;  that  these  parties 
desired  to  pay  and  offset  the  purchase  price  of  the  property  with  the 
aggregate  amount  of  their  legacies;  that  the  four  children  intended 
that  the  mother,  Mrs.  Laura  L.  Todd,  should  share  in  part  with  them 
the  property  in  question.  There  was  also  annexed  to  the  moving 
papers  a  letter  addressed  to  the  plaintiffs'  attorney,  and  signed  by 
Laura  L.  Todd,  Marie,  Boberta,  and  Emma  Todd,  comprising  all  the 
plaintiffs,  requesting  that  the  purchase  price  of  the  land  should 
be  offset  against  the  legacies.  Thus  it  appears  that  all  the  persons 
interested  in  the  premises  joined  in  the  application  to  the  special 
term.  The  referee,  in  accordance  with  the  judgment,  as  he  was 
justified  in  doing,  required  the  payment  of  the  10  per  coit.,  and  re- 
fused to  execute  a  deed  or  make  a  report  of  sale  until  the  purchase 
price  was  paid  in  cash.  The  four  children,  through  their  counsel, 
obtained  from  cme  of  the  justices  an  order  directing  the  referee  to 
show  cause  why  the  sale  alleged  to  have  been  made  to  them  shonld 
not  be  consummated  by  the  execution  of  a  deed  and  a  report  of 
sale  made  therein.  At  the  hearing  at  special  term,  the  referee  ap- 
peared to  oppose  the  motion;  and  an  order  was  made  directing  him 
to  file  his  report  of  sale  to  said  four  parties,  on  the  payment  to  him 
of  |410,  which  sum  he  was  directed  to  apply  towards  the  expenses 
of  sale  and  costs  when  taxed,  and  that  the  four  parties  should  de- 
liver to  him  their  receipts  for  such  portions  of  their  respective  lega- 
cies as  the  purchiase  price  less  the  sum  of  |410  might  equal,  and  that 
the  referee  should  receive  such  receipts  as  cash.  From  this  orAer. 
the  appeal  is  taken  by  the  referee. 

The  judgment  shows  that  the  parties  making  the  application  are 
fhe  only  persons  interested  in  the  premises  in  question,  and  that 
the  aggregate  amount  of  the  legacies  exceeds  the  amount  of  the  bid; 
but  I  find  no  evidence  of  the  amount  of  the  costs  and  the  expenses 
6f  the  sale,  and  it  is  therefore  not  clear  that  the  |410  will  be  sufficient 
to  pay  these  amounts.  Assuming  that  it  is  sufScient,  there  seems 
to  be  no  good  reason  why  the  only  perscms  interested  should  be  com- 
pelled to  go  through  the  idle  ceremony  of  paying  to  the  referee  a  sum 
•f  money  in  cash,  which,  from  their  condition  of  life  as  shown  by  the 
moving  papers,  they  will  have  great  diflBculty  in  doing,  and  perhaps 
may  not  be  able  to  do  at  all.  They  are  the  Mily  persons  interested 
in  the  matter.  The  object  for  which  the  suit  was  instituted  has  be«i 
accomplished,  and  the  property  has  been  purchased  for  their  common 
account.  It  is  true  that  the  judgment  requires*  in  form  that  the 
payment  be  made  in  cash,  and  it  might  be  better  practice  to  amend 
the  judgment  in  accordance  with  the  relief  grants!  by  the  order  of 
the  special  term;  but  it  would  seem  that  the  same  purpose  was 
attained  by  the  order  that  the  receipt  of  the  parties  be  deem^  equiva- 
lent to  cash  payments.  At  any  rate,  the  order  of  the  court  is  the 
protection  of  the  referee.  The  order  is  so  far  modified  as  to  require 
the  taxation  of  the  costs  and  expenses  referred  to  in  the  judgment, 
and  that,  upon  the  payment  thereof  to  the  referee  and  the  delivery 
to  him  of  the  receipts  specified  in  the  order  appealed  from,  he  execute 
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the  deed  to  said  four  children,  and  make  his  report  of  sale  accord- 
ingly. 

The  order  appealed  from  is  affirmed,  without  costs  to  either  party. 
All  concur. 


PEOPLE  ex  rd.  ALLISON  v.  BOARD  OF  EDUCATION  OP  OITT  OP 

NEW  TOUK. 

(Supreme  Court,  Appellate  Division,  First  Departmept    February  25,  1898.) 

Judicial  Acts— Collatbral  Attack. 

Where  the  corporation  counsel,  under  authority  of  Tjaws  1886.  c.  393,  i  1, 
has  designated  an  attorney  to  appear  on  behalf  of  the  city  In  proceeding's 
to  acquire  real  property  for  the  purposes  of  the  board  of  education,  and.  the 
bills  for  such  services  have  been  duly  presented  to  the  Judge  for  taxation, 
under  section  2,  his  act  in  passing  upon  their  amount  Is  a  Judicial  act,  which 
caimot  be  questioned  by  the  board  of  education  when  the  attorney  applies 
for  a  requisition  of  the  board  to  the  comptroller  for  payment  ot  the  bUlS, 
according  to  Laws  1896,  c.  728. 

Appeal  from  special  term. 

Proceeding  by  the  people,  on  the  relation  of  Thomas  Allison,  for  a 
writ  of  mandamus  addressed  to  the  board  of  education  of  the  city  of 
New  York.  From  an  order  granting  the  writ,  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BAEIRETT,  RUMSEY, 

McLaughlin,  and  o'brien,  jj. 

E.  Ellery  Anderson,  for  appellant. 

Charles  E.  Miller,  for  respondent 

Theodore  Connoly,  of  counsel  to  the  corporation. 

BTJMSEY,  J.  In  the  year  1896  proceedings  were  begun  to  take, 
for  the  purposes  of  the  board  of  education,  certain  property  situated 
in  the  city  of  New  York.  In  pursuance  of  the  authority  granted 
by  section  1  of  chapter  393  of  the  Laws  of  1896,  the  corporation  coun- 
sel designated  the  relator  to  appear  before  the  commissioners  who 
were  appointed  in  those  proceedings,  and  protect  the  interests  of  the 
city.  Such  appearance  was  had  pursuant  to  the  designation,  and, 
after  the  proceedings  had  been  terminated,  the  relator  presented  the 
bill  for  his  fees  in  each  proceeding  to  the  corporation  counsel,  with  an 
affidavit  of  its  correctness,  in  the  form  required  by  law,  with  a  notice 
that  the  bill  would  be  presented  to  a  justice  of  the  supreme  court  for 
taxation  five  days  thereafter,  as  required  by  the  statute.  The  bill 
was  accordingly  presented  to  the  judge,  in  pursuance  of  the  notice, 
and  was  by  him  taxed  at  the  sum  claimed  by  the  relator.  By  chap- 
ter 728  of  the  Laws  of  1896  the  comptroller  of  the  city  of  New  York 
was  required  to  issue  bonds  to  a  sum  mentioned  therein,  to  be  known 
as  "School  House  Bonds,"  which  are  to  be  used  in  payment  for  the 
purchase  of  school  sites,  and  for  the  erection  of  buildings,  and  fitting 
up  and  furnishing  them;  but  it  was  expressly  provided  that  no  ex- 
penditure from  these  proceeds  should  be  authorized  or  made  without 
the  approval  and  requisition  of  the  board  of  education.  After  the 
bills  of  the  relator  had  been  taxed  pursuant  to  the  notice,  he  made 


Digitized  by 


Google 


916  48  NEW  YORK  SUPPLBUENT  (Sop.  Ct. 

and  83  New  Tork  StAte  Reporter. 

application  to  the  appellants  here  to  approve  them,  and  to  send  » 
requisition  to  the  comptroller  for  their  payment,  which  the  board 
of  education  refused  to  do.  Thereupon  this  proceeding  was  b^un 
to  require  them  to  take  that  step.  They  defend  the  proceeding  upon 
the  ground  that  the  bills  are  exorbitant,  and  that  proper  proof  wa» 
not  furnished  to  the  justice  by  whom  they  were  taxed,  to  warrant 
his  taxing  the  bills  at  the  amount  presented.  We  are  of  opinion 
that  the  defendants  cannot  raise  the  question  of  the  propriety  of  the 
taxation  upon  this  hearing.  The  statute  intended  that  these  bills 
should  be  paid  as  a  portion  of  the  expenses  of  securing  the  school- 
house  sites.  The  amount  of  these  expenses  was  to  be  fixed  in  th« 
manner  prescribed  by  section  2  of  chapter  393  of  the  Laws  of  1896, 
and  that  was  by  taxing  the  bills  before  a  justice  of  this  court  on  five 
days'  notice  to  the  counsel  to  the  corporation.  When  the  bills  were 
presented  to  the  judge  for  taxation,  it  was  his  duty  to  pass  upon 
the  question  of  their  amount  upon  such  proof  as  might  be  before  ' 
him.  His  act  in  so  doing  was  a  judicial  act,  and  his  conclusion 
thereon  is  a  determination  as  to  the  amount  of  those  bills,  which 
cannot  be  questioned  in  any  collateral  proceeding,  and  only,  if  at 
all,  in  the  same  way  as  other  judicial  determinations.  The  appel- 
lants, therefore,  were  not  in  a  situation  to  raise  ui>on  this  hearing 
the  question  whether  the  bills  were  taxed  at  the  proper  amount  or 
not.  When  it  had  been  made  to  appear  to  them  that  the  proper 
steps  had  been  taken  to  adjust  the  amount  of  these  bills,  and  they 
had  been  taxed  by  a  judge  in  the  way  prescribed  by  law,  the  appel- 
lants were  bound  to  take  the  steps  dictated  by  the  statute  to  enable 
the  person  whose  bills  were  so  adjusted  to  procure  his  pay  out  of 
the  fund  provided  for  that  purpose. 

The  order  for  a  mandamus  was,  therefore,  properly  granted,  and 
should  be  aflQrmed,  with  costs  and  disbursements.     All  concur. 


HARRIS  ▼.  ELLIOTT  et  aL 

(Supreme  Gonrt,  Appellate  Division,  First  Department    Febniary  25,  1898.) 

Motion— Skcond  Appucation— Denial. 

In  an  action  where  It  had  already  been  decided  by  tbe  court  that  an  wpli- 
cttlon  by  defendants,  pending  the  action,  would  not  He  to  summarily  compel 
plaintiff  to  pay  to  them  certain  moneys  according  to  the  terms  of  a  stipulation 
between  the  parties,  and  that  theh:  remedy  was  either  to  proceed  with  tlie 
pending  suit  or  sue  on  the  stipulation,  held,  upon  a  new  motion  differing  from 
the  first  only  In  asking  that  the  money  be  paid  Into  court.  Instead  of  to  de- 
fendants directly,  that  the  relief  sought  was  substantially  the  same,  and  that 
tbe  motion  was  properly  denied. 

Appeal  from  special  term. 

Action  by  Richard  D.  Harris  against  Qeorge  Elliott  and  others. 
Frcm  an  order  denying  a  motion  to  compel  plaintiff  to  pay  money  into 
court,  defendants  app^.     AfBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUM8ET, 

McLaughlin,  and  O'Brien,  jj. 
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Lndas  H.  Beers,  for  appellants. 
Otto  G.  Wierom,  Jr.,  for  respondent 

FEB  CURIAM.  Upon  a  former  application,  the  defendants  sought 
to  obtain  a  summary  direction  to  the  plaintiff  to  pay  them  the  sums 
of  money,  and  endeavored  to  enforce  such  direction  by  proceeding 
against  the  plaintiff  for  a  contempt.  In  affirming  the  order  denying 
the  motion,  this  court  held  (Harris  v.  Elliott,  19  App.  Div.  60,  45  N. 
Y.  Supp.  916)  that  the  defendants'  remedy  was  either  to  proceed  in 
the  pending  suit  or  bring  an  action  on  the  stipulation.  The  only  dif- 
ference between  the  present  and  the  former  motion  is  that  in  this,  in- 
stead of  asking  payment  directly  to  them,  they  ask  that  the  same 
sams  be  paid  into  court  Such  a  difference  is  not,  however,  one  of 
snbstance,  as  they  are  asking  here  for  substantially  the  same  relief, 
namely,  upon  a  motion,  to  secure  the  payment  by  tiiie  plaintiff  of  the 
money  in  a  summary  way.  We  think  the  defendants  are  concluded 
bj  our  decision  on  the  previous  application;  and,  though  some  mis- 
ai^rehension  was  created  in  the  mind  of  the  learned  judge  below  in 
disposing  of  the  application,  as  shown  by  his  opinion,  we  think  the 
conclusion  reached  by  him  was  right 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and  dis- 
borsements. 


SNELLING  V.  YETTBR. 
(Supreme  Oonrt,  Appdiate  Division,  First  Department    February  11,  188S.) 

I.  TBiAi,—ExcBPTiON8—SnFFicntHOY— Waiver. 

While,  under  Ck>de  Civ.  Proc.  g  099,  the  power  of  a  trial  Justice,  where  ba 
dismisses  the  complaint  on  a  trial  by  Jury,  to  grant  a  new  trial,  is  limited 
to  a  case  where  the  motion  Is  made  on  exceptions,  the  right  of  review  Is  not 
lost  merely  because  the  technical  phrase  "I  except"  Is  not  employed,  where, 
on  the  hearing  of  the  motion,  no  objection  to  the  absence  of  a  formal  ex- 
oeptlon  Is  raised. 
'Sl  Wabehouseicen— SincRENDEB  OF  Goods— Carriebs. 

One  who  had  goods  In  defendant's  warehouse,  under  a  storage  contract, 
terminated  the  storage  agreement,  paid  all  defendant's  charges,  and  surren- 
dered the  contract,  and  thereupon  directed  defendant,  who  was  also  a  com- 
mon carrier,  to  deliver  the  goods  at  her  residence  the  same  day,  and  paid 
the  transportation  charges,  ond  defendant  accepted  and  entered  the  order. 
Beld  that,  from  the  time  of  such  acceptance,  defendant  assumed  the  relation 
of  a  carrier. 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Abbie  E.  Snelling  against  Andrew  B.  Yetter.  From  a 
judgment  entered  on  the  dismissal  of  her  complaint,  and  from  an 
order  denying  her  motion  for  a  new  trial  on  the  trial  justice's  min- 
ntes,  plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BBIEN,  JJ. 

B,  L.  Bedfield,  for  appellant 
John  Ewen,  for  respondent 


Digitized  by 


Google 


918  49  MKW  YORK  SVPPL.BHENT  (Sop.  Ct. 

and  83  New  York  State  Reporter. 

BARRETT,  J.  Before  considering  this  appeal  upon  its  merits, 
we  shoald  notice  a  technical  objection  thereto  which  is  suggested, 
though  not  distinctly  made,  in  the  respondent's  brief.  The  sugges- 
tion is  that  the  plaintiff  made  her  motion  for  a  new  trial  upon  the 
trial  justice's  minutes,  without  taking  an  exception  to  the  dismissal 
of  the  complaint.  The  only  provision  of  the  Code  of  Civil  Procedure 
authorizing  the  trial  justice,  where  he  dismisses  the  complaint  ai>on 
a  trial  by  jury,  to  entertain  a  motion  for  a  new  trial  upon  his  min- 
utes, is  in  section  999 ;  and  that  provision  limits  the  exercise  of  the 
power  to  a  case  where  the  motion  is  so  made  upon  exceptions.  What 
actually  transpired  upon  the  trial  was  this:  The  defendant  moved 
to  dismiss  the  complaint  upon  several  grounds,  one  of  which  was  that 
the  evidence  failed  to  show  that  the  defendant  was  engaged  in  the 
business  of  a  common  carrier  as  well  as  that  of  a  warehonsonan. 
Thereupon  the  plaintiff's  counsel  asked  the  court  to  permit  him  to 
show  this  fact  more  distinctly  than  he  had  done.  The  court  granted 
the  request,  and,  accordingly,  one  of  the  defendant's  employ^  was 
called  as  a  witness.  The  witness  clearlv  proved  that  the  defendant 
was  a  common  carrier,  as  well  as  a  warehouseman.  What  followed 
we  quote  from  the  record : 

"Mr.  Hedfield:  If  It  1b  necessary,  I  respectfully  renew  my  motion  fliat  this 
case  t>e  submitted  to  the  jury  on  the  question  of  whether  or  not  a  contract  of 
carriage  was  not  entered  Into  on  the  occasion  spoken  of.  The  Court:  I  think 
the  motion  must  be  granted.  The  complaint  is  dismissed;  but,  on  the  motion 
for  a  new  trial,  I  will  hear  Mr.  Redfield  on  Saturday,  or  take  whatever  papers 
he  desires,  to  give  him  the  benefit  of  any  question  there  may  l>e.  Do  you  make 
a  motion  for  a  new  trial,  Mr.  Kedfleld?     Mr.  Redfleld:     Yes,  sir." 

It  thus  appears  that  the  learned  trial  justice  was  of  the  opinion 
that  the  defendant  could  not,  upon  the  facts  adduced,  be  charged  as 
a  common  carrier.  Apparently,  however,  he  was  not,  at  the  mo- 
ment, entirely  clear  upon  the  point,  and  he  therefore  suggested  the 
making  of  a  motion  for  a  new  trial,  in  order  to  give  the  plaintiff  the 
benefit  of  further  consideration.  It  is  clear  that  his  ruling  was 
based  merely  upon  present  impression,  and  was  meant  to  be  tenta- 
tive; and  an  exception  thereto  was  necessarily  implied  from  what 
then  took  place.  It  will  be  observed  that  in  one  breath  he  in  sub- 
stance said  to  the  plaintiff's  counsel :  "I  think  the  complaint  should 
be  dismissed,  but  I  will  hear  you  later  upon  a  motion  for  a  new 
trial ;  and  then  I  will  give  you  the  benefit  of  any  question  there  may 
be  as  to  the  correctness  of  my  present  impression."  A  fair  para- 
phrase of  the  counsel's  response  is  this :  "Very  well ;  I  will  make  the 
motion  you  suggest,  and,  when  it  is  argued,  I  will  endeavor  to  show 
you  that  the  complaint  should  not  be  dismissed."  There  was  here 
no  passive  assent  or  submission  to  a  tentative,  much  less  to  a  final, 
ruling.  On  the  contrary,  the  counsel  dissented  therefrom,  and  ex- 
pressed his  purpose  to  question  and  review  the  ruling,  and  to  secure 
its  reconsideration  and  reversal.  He  seems  to  have  done  everything 
that  was  possible  under  the  circumstances,  in  the  way  of  excepting, 
save  to  use  the  formal  expression,  "I  except." 

We  think  what  the  plaintiff's  counsel  thus  said  and  did  was  saffl- 
clent  to  authorize  the  hearing  and  decision  of  the  motion  below.     Ad 
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exception  is  but  the  formula  of  diasent  from  a  ruling,  expressed 
with  saffldent  clearness  and  deflniteness  to  raise  some  concrete  point 
upon  appeal.  This  dissent,  and  the  intention  to  question  the  ruling 
thereafter,  are  usually  expressed  by  the  phrase,  "I  except."  The 
right  of  review,  however,  is  not  lost  merely  because  this  technical 
phrase  does  not  happen  to  be  employed.  Any  other  clear  expression 
will  suffice,  provided  such  expression  be  adequate  to  convey  the  idea 
which  underlies  all  exceptions.  That  idea  is  nonassent  and  nonsub- 
mission  to  the  ruling.  If  that  is  not  clearly  expressed,  assent  or  at 
least  submission  is  undoubtedly  implied.  Here,  however,  as  we 
have  seen,  the  plaintiff  did  not  paBsively  submit  to  the  ruling.  He 
actively  dissented  therefrom,  and  expressed  his  purpose  to  question 
and  review  it  His  attitude  throughout  "indicated  exception,"  which 
is  Webster's  definition  of  "exceptant"  The  learned  trial  justice 
thoroughly  understood  this,  and  even  inspired  the  particular  pro- 
cedure, which  was  to  give  the  plaintiff's  dissent  and  purpose  their 
appropriate  effect.  An  exception  was  the  legal  prerequisite  to  that 
procedure.  We  must  assume  that  all  parties  knew  this,  the  defend- 
ant's counsel  as  well  as  the  learned  trial  justice.  Thus,  the  plaintiff, 
according  to  the  general  understanding,  was,  in  legal  intendment, 
"eccepting"  to  the  ruling  which  he  waa  led  to  review.  This  is  em- 
phasized by  what  followed. 

The  motion  for  a  new  trial  was  subsequently  heard,  and  fully  con- 
sidered upon  the  merits  in  a  carefully  written  opinion.  There  was 
not  then  the  slightest  suggestion  on  the  defendant's  part  that  the 
court  lacked  the  power  to  hear  and  determine  the  motion  upon  the 
merits,  nor  that  it  was  not  made  upon  exceptions,  as  required  by  the 
section  in  question.  Had  the  defendant  then  made  any  such  sugges- 
tion, the  learned  trial  justice  could,  and  undoubtedly  would,  at  once 
have  permitted  the  formal  phrase  "I  except"  to  be  placed  upon  the 
record  nunc  pro  tunc.  Having  stood  by  and  argued  the  motion  upon 
what  was  understood  to  be  an  exception,  it  is  too  late  now  for  the 
defendant  to  make  the  suggestion  which  we  find  in  his  brief.  We 
think,  therefore,'  that  the  present  appeal  should  be  heard  upon  its 
merits. 

The  facts  are  in  a  narrow  compass.  The  plaintiff's  goods  were 
in  the  defendant's  warehouse,  under  a  storage  contract,  from  July 
24  to  September  24,  1895.  Upon  the  latter  day,  the  plaintiff  termi- 
nated the  storage  agreement,  paid  all  the  defendant's  charges,  and 
surrendered  the  contract.  She  thereupon  directed  the  defendant 
to  deliver  the  goods  to  her  at  her  house,  in  Sixty-Fourth  street,  in 
this  city,  and  she  paid  the  charges  of  transportation.  The  defend- 
ant accepted  this  order,  and  entered  it  upon  his  books.  This  was 
between  12  m.  and  1  p.  m.  At  the  same  time,  the  plaintiff  told 
one  of  the  defendant's  employ^  that  she  wished  the  goods  delivered 
that  afternoon.  This  employ^  testified  that  she  specified  4  o'clock 
as  the  hour  when  they  were  to  be  so  delivered.  It  appears  that  the 
goods  were  destroyed  in  the  defendant's  warehouse  that  very  after- 
noon, shortly  before  4  o'clock.  The  defendant  says  that  the  fire 
occurred  about  15  minutes  after  3  p.  m.  We  think  the  question  thus 
presented  was  settled,  favorably  to  the  plaintiff's  contention,  by  the 
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case  of  Wade  v.  Wheeler,  3  Lang.  201,  afllrmed  in  47  N.  Y.  658.  As 
in  that  case,  the  defendant  here  assumed  the  relation  of  carrier  from 
the  time  of  his  acceptance  of  the  plaintiff's  order  for  transportation. 
It  follows  that,  at  the  time  of  the  fire,  he  had  the  goods  in  his  pos- 
session as  a  carrier,  and  not  as  a  warehouseman.  During  the  brief 
period  which  intervened  between  the  direction  to  deliver  and  the 
time  when  the  delivery  was  to  be  made,  the  goods  were  in  the  de- 
fendant's hands  as  accessory  to  such  delivery.  They  were  not  then 
in  his  hands  for  the  plaintiff's  convenience,  subject  to  her  further  in- 
structions. When  she  left  the  defendant's  warehouse  that  day, 
there  was  nothing  further  to  be  said  by  either  party  upon  the  subject 
of  delivery.  The  plaintiff  was  to  give  no  further  instructions  aa  to 
the  carriage.  Her  directions  were  final.  She  had  closed  the  storage 
contract,  and  the  defendant  had  thereupon  accepted  the  carriage 
contract.  Whatever  time  was  necessary  to  get  the  goods  together 
that  particular  afternoon,  or  to  have  them  in  proper  condition  for 
handling  upon  the  defendant's  carts,  was  incidental  to  the  new  ar- 
rangement The  brief  period  required  for  preparation  did  not  even 
temporarily  restore  the  warehousing  relation.  The  status  during  the 
preparatory  period  was  the  same  as  thoneh  the  goods  had  been  pri- 
marily delivered  to  the  defendant  for  carriage  at  the  time  when  he 
acc^ted  the  plaintiff's  order  on  that  head. 

We  think,  therefore,  that  the  complaint  should  not  have  been  dis- 
missed, and  that  the  motion  for  a  new  trial  upon  the  judge's  minutes 
should  have  been  granted.  The  judgment  appealed  from  should 
therefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap 
pellant  to  abide  the  event.  All  concur,  except  VAN  BBUNT,  P.  J., 
dissenting. 

VAN  BRUNT,  P.  J.  (dissenting).  Upon  an  examination  of  the 
record  in  this  case,  there  does  not  appear  to  be  any  question  pre- 
sented to  this  court  for  review.  No  exceptions  were  taken  during 
the  course  of  the  trial  by  the  appellant.  It  is  true  that  the  appel- 
lant asked  to  go  to  the  jury,  but  no  exception  whatever  was  taken  to 
the  refusal  of  the  court  to  permit  him  so  to  do.  Neither  was  any 
exception  taken  by  him  to  the  action  of  the  court  in  dismissing  the 
complaint.  It  is  true  that  a  motion  for  a  new  trial  was  formally 
made,  which  was  subsequently  argued,  upon  grounds  then  stated, 
none  of  which  referred  to  any  exception  as  taken,  or  assumed  that 
any  had  been  taken,  and  which  was  denied.  As  a  motion  for  a  new 
trial  in  a  case  where  a  direction  has  been  given  dismissing  the  com- 
plaint can  only  be  founded  upon  exceptions  (section  999,  Code  Civ. 
Proc),  no  question  whatever  was  presented  to  the  court  by  such 
motion. 

By  the  prevailing  opinion,  an  exception  has  been  imported  into  the 
case  which  nowhere  appears  upon  the  record.  The  question  to  the 
plaintiff's  counsel :  "Do  you  make  a  motion  for  a  new  trial?"  "Yea," 
— ^in  no  way  indicated  upon  the  part  of  the  court  that  an  exception 
had  been  taken  by  the  counsel  to  the  ruling  which  had  been  made, 
and  upon  which  only  the  motion  for  a  new  trial  could  be  founded. 
As  has  been  stated,  when  the  counsel  came  to  make  his  motion  for 
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«  new  trial,  he  nowhere  founded  it  upon  any  exception  whicli,  be 
claimed,  had  been  taken  to  the  rulings  of  the  court  The  order 
entered  upon  the  motion  for  a  new  trial  was  silent  aa  to  its  baring 
been  made  npon  exceptions,  and  the  court  refused  to  resettle  that 
•order,  because,  evidently,  the  order  truly  expressed  in  that  regard 
■what  had  taken  place  before  the  court. 

I  think  it  is  too  late,  after  a  case  has  been  nresented  to  the  appel- 
late division,  for  this  court  to  amend  the  record  by  inserting  excep- 
tions which  it  does  not  appear  were  ever  taken  or  thought  of  upon  the 
trial. 


SNKLLING  T.  YETTER. 
(Supreme  Court,  Appellate  Division,  First  Departmeut.     Febraarj  11,  1898.) 

ITbw  Trial— Rbsettlemeitt  of  Order— Excbptions. 

Where,  on  a  motion  to  resettle  an  order  denying  a  motion  for  a  new  trial, 
made  after  a  dismissal  of  the  complaint  on  a  trial  by  ixsry,  it  appears  that 
plalntlfT  did  In  fact  take  an  exception  to  the  dismissal  of  the  comi^alnt,  which, 
though  Informal,  was  sufficient,  under  Code  Civ.  Proc.  g  999,  to  warrant 
the  hearing  and  decision  of  the  motion  for  a  new  trial  on  the  minutes,  the 
original  order  should  be  resettled  so  as  to  read  that  the  motion  therein  re- 
temd  to  was  made  on  plaintiff's  exception  to  the  dismissal  of  the  complaint. 

Van  Bnmt,  P.  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Abbie  E.  Snelling  against  Andrew  B.  Tetter.  From  an 
-order  denying  a  motion  to  resettle  an  order  denying  a  new  trial, 
plaintiff  appeals.     Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

L.  B.  Redfleld,  for  appellant 
J.  Ewen,  for  respondent. 

BARRETT,  J.  As  we  have  held  upon  the  main  appeal  that  the 
plaintiff  took  a  sufficient  exception  to  the  dismissal  of  the  complaint 
to  warrant  the  hearing  and  decision  of  the  motion  for  a  new  trial 
upon  the  trial  justice's  minutes,  we  think  the  order  appealed  from 
should  be  modified  so  as  to  permit  the  fact  that  such  exception  was 
taken  to  appear  therein.  The  learned  counsel  for  the  plaintiff,  in 
his  application  for  a  resettlement,  asked  more  than  he  was  entitled 
to,  and  specified  grounds  which  were  not  taken.  That,  however,  * 
does  not  deprive  him  of  a  resettlement  as  to  the  ground  which  ac- 
tually was  taken. 

The  order  denying  the  motion  for  a  resettlement  should  therefore 
be  reversed,  and  an  order  made  resettling  the  original  order  so  as  to 
read  that  the  motion  therein  referred  to  was  made  upon  the  plaintiff's 
«xception  to  the  dismissal  of  the  complaint,  without  costs  of  this 
appeal. 

BUM-SET,  PATTERSON,  and  O'BRIEN,  JJ,,  concur. 

•    VAN  BRUNT,  P.  J.     I  dissent.     A  formal  motion  having  been 
made  for  a  new  trial  at  the  termination  of  the  trial,  a  few  days  snbse- 
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quently  the  same  was  argued;  the  plaintiff  stating  various  grounds 
upon  which  he  based  his  motion.  This  motion  was  denied,  and  an 
order  was  entered,  without  notice  of  settlement,  which  contained 
no  reference  to  the  grounds  stated  upon  the  argument  A  motion 
was  made  to  resettle  this  order,  which  motion  was  denied,  and  from 
such  denial  the  present  appeal  is  taken.  It  will  be  observed,  npon 
a  reference  to  section  999  of  the  Code  of  CSvil  Procedure,  that  a  mo- 
tion for  new  trial,  where  the  complaint  has  been  dismissed,  can  only 
be  made  upon  exceptions;  and  this  would  be  the  only  ground  which 
could  be  required  to  be  stated  in  the  order,  if  such  motion  had  been 
made  upon  that  ground.  It  nowhere  appears,  however,  that  any 
exceptions  whatever  were  taken  upon  the  trial  which  could  form  a 
basis  of  a  motion  for  a  new  trial.  Consequently  there  was  no  ground 
authorized  by  section  999  which  could  be  stated  in  the  order  denying 
the  motion.  It  is  true  that  the  section  provides  that  a  motion  for  a 
new  trial  may  be  made  where  a  verdict  is  contrary  to  evidaice  or  con- 
trary to  law,  but  such  provision  does  not  apply  to  a  direction  dismissing 
the  complaint.  In  such  a  case  the  motion  for  a  new  trial,  as  has  been 
above  stated,  must  be  founded  upon  exceptions;  and,  there  being  no 
exceptions,  there  was  no  ground  for  the  motion. 


PAGET  et  al.  V.  MELCHER  et  al. 
(Supreme  Court,  Appelate  Division,  First  Department    February  11,  1898.) 

L  Trust  Deed— Cohstruction. 

The  owner  of  realty  conveyed  It  upon  trust  to  apply  the  Income  to  the 
grantor's  wife  for  life,  and  upon  her  death  to  convey  the  lands  to  his  children 
in  fee,  the  then  living  Issue  of  any  then  deceased  child  to  take  their  parent's 
share,  and,  If  there  should  then  be  no  issue  of  the  grantor,  to  convey  the  land 
to  his  heirs.  At  the  execution  of  the  deed,  the  grantor  had  three  children, 
one  of  whom  died  before  the  life  tenant,  without  issue,  but  devised  to  one 
of  his  sisters  his  interest  under  the  deed.  Hdd,  in  partition,  after  the  death 
of  the  life  tenant,  that,  under  the  direction  for  future  division  among  a  class, 
only  those  members  of  the  class  who  survived  were  entitled  to  take,  and 
that  the  lands  should  be  divided  equally  among  the  two  survivors. 
8.  Wii-M— CoNSTRCCTiON— Vesttno  OF  Rbhaindbb. 

The  grantor,  by  his  will,  gave  to  his  wife,  for  life,  certain  personalty,  iqion 
her  death  the  same  to  "belong  to  my  children,  the  descendants  of  any  de- 
ceased children  to  take  the  share  their  parent  would  have  taken  if  living," 
and,  if  none  of  his  descendants  survived  his  wife,  "the  property  shall  belong 
and  be  delivered"  to  certain  residuary  legatees.  Edd,  that  under  1  Rev.  St.  p. 
723,  the  remainders  to  the  children  vested  at  testator's  death,  subject  to  be 
devested  only  In  case  none  of  his  descendants  survived  the  wife,  the  gift  over 
opefating  only  by  way  of  substitution  in  that  event,  and,  as  there  were  sur- 
vivors, the  share  of  testator's  son,  who  died  without  issue,  before  the  wife, 
passed  under  the  son's  will  to  his  sister. 
8.  Reference— Report. 

Under  Code  Civ.  Proc.  J  1228,  where  an  action  is  referred  to  a  referee  to 
hear  and  determine,  and  his  report  directs  a  Judgment  to  be  entered.  It  stands 
as  a  decision  of  the  court,  and  imder  that  section  the  clerk  is  required  to 
enter  Judgment  upon  It  when  Its  form  has  been  settled  by  the  referee. 

Van  Brunt,  P.  J.,  and  Rumsey,  J.,  dissenting. 

Action  by  Mary  Paget  and  others  against  Ellen  S.  Melcher  and 
others.  Motion  by  plaintiffs  for  a  new  trial.  Denied,  and  judgment 
modified. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUIKET, 
PATTERSON,  and  O'BRIEN,  JJ. 

F.  R  Minrath,  for  plaintiffs. 

F.  B.  Candler,  for  administratora  of  Henry  L.  Stevens. 

J.  Albert  Lane,  for  infant  defendants. 

George  Zabriskie,  for  defendant  Ellen  S.  Melcher. 

RUMSEY,  J.  This  action  was  brought  for  the  partition  of  certaia 
property,  and,  after  issue  had  been  joined,  it  was  referred  to  » 
referee  to  hear  and  determine.  After  the  trial  by  the  referee,  an 
Interlocutory  judgment  was  entered  fixing  the  shares  of  the  prop- 
srty  to  be  partitioned  to  which  each  of  the  respective  parties  to  the 
action  were  entitled,  and  directing  a  sale.  After  the  entry  of  that 
judgment,  this  motion  for  a  new  trial  was  made,  pursuant  to  the 
authority  of  section  1001  of  the  Code  of  Civil  Procedure.  Before 
proceeding  to  the  examination  of  the  questions  presented  by  this  rec- 
ord, it  is  proper  to  call  attention  to  what  we  conceive  to  be  a  serious 
error  in  practice  into  which  the  parties  have  fallen.  The  action  was 
referred  to  a  referee  to  hear  and  determine,  and  his  report  was  made 
directing  the  judgment  to  be  entered.  In  that  case  the  report  stands 
as  the  decision  of  the  conrt  (Code  Civ.  Proc.  §  1228);  and,  by  the 
provisions  of  that  section,  the  clerk  is  required  to  enter  judgment 
upon  it  when  its  form  has  been  settled  by  the  referee.  Although 
it  has  been  deemed  necessary  in  this  department  that  there  should 
be  a  direction  of  the  court  for  the  entry  of  the  judgment,  yet,  when 
entered,  it  must  be  the  one  directed  in  the  report  of  the  referee; 
and  the  court  at  special  term,  when  a  motion  is  made  for  leave  to 
enter  the  judgment,  has  no  power  or  authority  to  give  directions 
which  shall  require  the  entry  of  a  judgment  substantially  different 
from  that  prescribed  in  the  report  of  the  referee.  Kennedy  v.  Mc- 
Kone,  10  App.  Div.  97,  41  N.  Y.  Supp.  577.  The  judgment  to  be 
entered  upon  this  report  is  to  be  reviewed  in  the  same  way  as  one 
entered  upon  a  decision  of  the  court,  for  the  report  has  the  same  ef- 
fect precisely  as  such  decision.  The  manner  in  which  it  is  to  be 
reviewed  is  prescribed  in  section  1022  of  the  Code,  and  no  authority 
is  given  to  the  court  at  special  term  to  change  or  alter  the  directions 
given  by  the  referee  as  to  the  entry  of  judgment  The  application 
for  judgment  upon  the  report  which  is  made  to  the  court  at  special 
term  is  not  for  the  purpose  of  a  review  of  the  correctness  of  the 
findings  of  the  referee,  but  simply  to  furnish  an  assurance  of  regu- 
larity in  the  manner  of  entering  the  judgment,  and  to  enable  alT 
parties  to  know  that  the  judgment  as  entered  conforms  to  the  one- 
directed  in  the  report  There  was  therefore  no  authority  in  the 
special  term  to  modify  the  conclusions  of  law  found  by  the  referee, 
so  as  to  enter  a  different  judgment  than  that  directed  in  the  report. 
All  parties  seem,  however,  to  have  acceded  to  this  practice,  and  ap- 
pear without  objection  before  the  court,  and  no  motion  has  been  made 
to  set  aside  the  judgment  for  irregularity,  and  for  that  reason  it  1» 
not  necessary  to  further  consider  the  point  of  practice. 

The  action  was  brought  to  partition,  not  only  certain  real  estate 
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situate  in  the  state  of  New  York,  but  also  other  real  estate  in  the 
«tate  of  Rhode  Island  and  certain  personal  property.  The  real  estate 
in  the  state  of  Khode  Island  was,  by  consent,  withdrawn  from  the 
purview  of  the  action,  and  no  judgment  was  had  concerning  it;  the 
only  property  which  is  now  involved  in  the  litigation  being  the  real 
estate  in  this  city  and  the  personal  property.  The  real  estate  be- 
longed to  Paran  Stevens,  who,  on  the  29  th  of  April,  1863,  conveyed 
it  to  Charles  G.  Stevens,  upon  certain  trusts.  These  trusts  were  to 
receive  the  rents  and  profits,  and,  after  payment  of  certain  expenses, 
to  pay  the  remainder  of  the  income  to  Marietta  Stevens,  the  wife 
of  Paran  Stevens,  during  her  life,  and  upon  hw  death,  if  Paran  Ste- 
vens survived  her,  to  pay  the  income  to  him,  and,  "upon  the  death 
of  the  survivor  of  the  said  Paran  Stevens  and  Marietta  Stevens,  to 
eonvey  the  said  lands  and  premises  to  the  children  of  said  Paran 
Stevens  in  fee,  the  issue  of  any  children  of  said  Paran  who  shall 
have  died  leaving  issue  living  at  the  death  of  the  survivor  of  the 
said  Paran  and  Marietta  to  take  the  same  share  the  parent  would 
if  living."  At  the  time  of  making  the  deed,  there  were  living  three 
children  of  Paran  Stevens.  Marietta  Stevens  survived  her  husband, 
IParan.  Before  the  death  of  Marietta  Stevens,  Henry  L.  Stevens, 
one  of  the  children  of  Paran  Stevens,  died  without  issue,  leaving, 
however,  a  will,  by  which  he  devised  all  his  property,  including,  of 
course,  whatever  interest  he  may  have  had  in  this  real  estate,  to 
a  trustee,  in  trust  for  his  sister  Mary  Paget,  who  claimed  to  be  en- 
titled to  one- third  of  this  estate  after  the  death  of  her  mother,  Mari- 
«tta  Stevens,  by  virtue  of  this  devise.  The  defendant  Ellen  S. 
Melcher  claimed,  on  the  contrary,  that,  by  the  terms  of  the  deed,  no 
title  to  the  land  vested  in  any  of  the  children  during  the  lifetime 
of  Marietta ;  but  that  it  was  the  duty  of  the  trustee,  at  the  determina- 
tion of  the  life  estate,  to  convey  the  land  to  those  persons  who  at 
that  time  should  answer  the  description  of  children  of  Paran  Ste- 
vens, and  that,  as  such  persons  were  only  Mary  Paget  and  herself, 
each  of  them  was  entitled  to  one-half  of  said  premises,  and  Mary 
Paget  took  nothing  under  the  deed  of  Henry  Leiden  Stevens.  The 
plaintiffs'  contention  was  adopted  by  the  referee,  but,  upon  the  hear- 
ing at  special  term,  his  conclusions  were  modified  by  the  court,  and 
judgment  was  entered  in  accordance  with  the  claim  made  by  the 
defendant;  and  the  question  presented  upon  this  branch  of  the  case 
is  whether  the  judgment  as  thus  entered  was  correct. 

The  deed  contains  no  grant  to  the  children  of  Paran  Stevena 
Their  only  right  to  the  property  arises  from  the  direction  contained 
in  the  deed  that  the  trustee  shall  convey  to  the  children  of  Paran 
Stevens  in  fee.  The  deed,  then,  is  to  be  construed  in  accordance 
with  the  rule  that,  where  final  distribution  is  to  be  made  among  a 
class,  the  benefits  must  be  confined  to  those  persons  who  constitute 
the  class  at  the  time  when  the  division  is  directed  to  be  made.  In 
re  Baer,  147  N.  Y.  348,  41 N.  E.  702,  and  cases  cited.  It  is  not  neces- 
sary to  consider  the  precise  nature  of  the  interest  taken  by  the  mem- 
bers of  the  class  before  the  time  for  division  arises.  Whether  the 
remainder  be  contingent,  or  a  vested  remainder  in  those  persons  who 
shall  constitute  the  claas  at  any  given  time,  subject  to  be  devested 
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by  the  death  of  any  one  of  those  persona  before  the  time  for  distribu- 
tion arises,  is  a  matter  of  no  particular  importance.  It  is  sufficient 
for  the  purposes  of  tliis  case  to  say  that  the  general  rule  is  well  estab- 
lished that  the  property,  when  divided,  is  to  go  to  those  persons  who 
shall  compose  the  class  at  the  time  when  the  division  is  to  be  made. 
Clark  V.  Oammann,  14  App.  Div.  127,  43  N,  Y.  Snpp.  575;  Geisse  v. 
Bunce  (Sup.;  Nov.,  1897)  48  N.  Y.  Supp.  249.  That  this  rule  should 
be  applied  in  the  case  at  bar  is  made  the  more  manifest  from  the 
•words  of  the  deed  which  immediately  follow  those  above  quoted, 
and  which  direct  the  grantee,  if  there  shall  be  no  issue  of  Paran  at 
the  time  of  the  death  of  the  survivor  of  the  persons  entitled  to  the 
income  for  life,  to  convey  the  land  to  the  heirs  at  law  of  Paran  Ste- 
vens; thus  clearly  indicating  the  intention  of  the  grantor  that  no 
child  should  take  under  the  deed  so  long  as  either  of  those  entitled 
should  live.  Many  exceptions  to  this  rule  are  reported  in  the  books, 
but  an  examination  of  each  one  of  them  will  show  that  the  rule  itself 
has  not  been  overthrown  or  attacked;  but  the  exception  in  each  case 
is  based  upon  particular  circumstances,  and  an  intention  that  the 
general  rule  should  not  control  was  Inferred,  either  because  there 
•was  an  express  gift  to  the  persons  who  were  to  share  after  the  deter- 
mination of  the  life  estate,  so  that  the  share  of  each  one  of  them  was 
vested  at  the  time  of  the  testator's  death,  or  there  were  such  expres- 
sions of  intention  in  the  will  that  it  necessarily  followed  that  the 
persons  constituting  the  class  took  a  vested  interest  at  the  death  of 
the  testator.  It  is  not  necessary  to  cite  the  numerous  cases  showing 
this  exception.  As  indicating  the  reasons  upon  which  the  exception 
is  based,  we  may  cite  the  cases  of  Gk)ebel  v.  Wolf,  113  N.  Y.  406,  21 
K.  E.  888;  Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811;  and 
Smith  V.  Edwards,  88  N.  Y.  92.  The  last  case,  although  applying  the 
rule  to  the  will  therein  construed,  contains  a  discussion  of  the  whole 
subject,  showing  the  reaaons  on  account  of  which  an  exception  to 
the  general  rule  may  be  said  to  exist  in  any  particular  case.  But 
in  this  case  we  look  in  vain  for  any  expression  in  the  deed  from  which 
it  can  be  claimed  that  this  estate  is  taken  out  of  the  general  rule 
laid  down  in  the  cases  first  cited  above.  The  rule  therefore  must 
apply,  and  it  requires  us  to  conclude  that  the  construction  placed 
upon  the  deed  by  the  learned  referee  was  not  correct,  but  that  the 
judgment  as  modified  at  the  special  term  properly  fixed  the  interests 
of  the  i)arties  who  were  entitled  to  this  estate  in  remainder,  if  it  may 
be  so  called,  and  properly  gave  one-half  of  the  estate  to  the  plaintiff, 
and  the  other  to  the  defendant  Ellen  S.  Melcher. 

The  action  was  brought,  not  only  for  the  partition  of  this  real  es- 
tate, but  for  the  division  of  certain  pers(Hial  property  which  Paran 
Stevens  had  bequeathed  to  his  wife  for  her  life,  and  to  certain  of  his 
children  after  her  death.  The  question  presented  is  practically  the 
same  as  that  presented  upon  the  construction  of  the  deed,  although 
it  arises  in  a  different  manner,  and  upon  a  ccrasideration  of  an  entirely 
different  jdiraseology,  and  requires  separate  examination.  By  the 
third  and  fourth  clauses  of  his  will  Paran  Stevens  gave  to  his  wife. 
Marietta  Stevens,  for  her  life,  certain  personal  property,  which  is  the 
gnbject  of  tiiis  action.     At  the  time  of  his  death,  he  left  tiiree  children. 
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■one  of  whom,  Henry  Leiden  Stevens,  died  before  the  death  of  Marietta 
SteveiiB,  as  stated  above.     The  will  provided  as  follows: 

"Upon  the  decease  of  my  said  wife,  the  property  by  this  and  the  preceding 
«laiiae  devised  shall  belong  to  my  children,  the  descendants  of  any  deceased 
children  to  take  the  share  their  parent  would  have  taken  If  living;  and,  if  no 
descendants  of  mine  survive  my  said  wife,  then  said  property  shall  belong  and 
be  delivered  over  by  my  executors  to  the  same  persona  named  as  residuary  lega- 
tees in  case  of  such  failure  of  descendants,  In  the  nest  clause  of  this  will  and 
in  the  same  proiwrtlons." 

The  words  '^hall  belong,"  in  this  beqoest,  operate  as  a  direct  gift 
to  the  children  of  Faran  Stevens.  The  presumption  in  sach  cases  ia 
that  the  testator  intends  that  such  a  gift  shall  take  effect  either  in 
enjoyment  or  interest  at  the  date  of  his  death,  and  such  words  will  be 
-construed  as  relating  to  the  time  of  his  death  unless  a  contrary  in- 
tention appears.  Nelson  v.  Bnssell,  136  N.  Y.  137,  81  N.  E.  1008. 
TDie  effect  of  this  beqaest,  Huaretoee,  would  be  to  give  an  indefeasible 
vested  remainder  in  the  personal  property  to  each  one  of  the  children 
of  Paran  Stevens  who  answered  that  description  at  the  time  of  his 
■death,  nnless  a  contrary  intention  is  made  to  appear  in  the  will; 
and,  if  that  appears,  it  is  the  duty  of  the  comt  to  carry  it  into  effect 
Oen.  Laws,  c.  46,  §  205;  Laws  1896,  c  647.  An  examination  of  the 
will  makes  it  quite  clear,  we  think,  that  such  an  intention  does  ap- 
pear. The  very  words  of  the  beqaest  orec  necessarily  include  audi 
4m  intention.  The  bequest  is  to  liie  cfalldr^i  and  the  descendants  of 
any  deceased  children,  and  it  is  followed  by  a  provision  that,  if  no 
descendants  of  his  survive  his  wife,  the  property  shall  go  over  to  those 
•"relatives"  who  are  entitled  to  the  residue  under  the  will.  It  is  quite 
■clear  from  this  that  the  testator  intended  that  the  only  persons  who 
«hould  be  benefited  by  that  provision  were  those  of  his  relatives  of 
the  varioas  classes  named  who  should  be  living  at  the  death  of  his 
•wife,  and  tlmt  the  persons  who  would  finally  be  entitled  to  the  re- 
mainder could  not  be  determined  until  the  death  of  the  wife,  because, 
until  she  dies,  it  cannot  be  known  whether  any  of  the  descendants  of 
Paran  Stevens  will  be  living  at  that  time,  and,  unless  they  are  living, 
the  bequest  to  the  children  and  their  issue  entirely  fails.  Under  no 
•circumstances  could  the  gift  to  the  children  take  effect  in  possession 
antil  the  life  estate  is  ended.  It  cannot  be  ascertained,  therefore,  at 
the  death  of  any  one  of  the  children  during  the  lifetime  of  Marietta, 
whether  an  indefeasible  interest  in  this  property  has  vested  in  him; 
but  that  remains  to  be  determined  only  when  Marietta  Stevens  shall 
have  died,  because  up  to  that  time  it  is  uncertain  whether  any  de- 
scendants of  the  testator  will  survive  her,  and,  if  no  descendants 
-of  his  survive  her,  then  the  estate  over  takes  effect.  In  view  of 
this  condition  of  affairs,  there  could  be  no  vesting  of  an  indefeasible 
title  to  the  remainder  of  this  estate  so  long  as  she  lived;  and  the 
necessary  result  is  that  such  title  could  only  vest  in  the  children 
or  in  the  descendants  of  those  children  who  answered  that  description 
;at  the  time  of  the  death  of  the  life  tenant. 

It  has  been  said  that  the  words  "shall  belong"  indicate  an  intention 
t:o  give.  This  undoubtedly  is  the  case,  but  at  the  same  time  it  is 
worthy  of  notice  that,  where  the  testator  makes  an  immediate  gift  to 
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take  effect  in  interest  at  the  time  of  his  death,  he  uses  the  nsnal  words 
"give  and  beqneath";  but  where  he  makes  a  gift  which  is  not  to  take 
effect  at  that  time,  but  subsequoitly  and  upon  the  failure  of  a  life 
estate,  he  uses  the  words  "shall  belong"  or  "are  to  belong."  It  may 
not  be  of  any  particular  importance,  and  yet  the  use  of  the  two  sep- 
arate phrases  may  be  remarked  upon  as  indicating  that  the  testator, 
in  the  use  of  one  set  of  words,  iiad  a  somewhat  different  intention 
from  what  he  had  in  the  use  of  the  other.  It  is  unnecessary  to  con- 
sider specially  all  the  provisions  of  the  will  of  Paran  Stevens,  but  it 
is  sufficient  to  say  that  an  lamination  of  the  will  discloses  a  well- 
defined  scheme  on  his  part  that  his  property  shall  go  in  the  first  in- 
stance to  those  who  are  his  direct  descendants,  and  that  it  is  only 
upon  the  failure  of  direct  descendants  that  the  residuary  bequest  over 
shall  take  effect.  This  intention  is  evident  as  to  the  property  which 
is  given  separately  to  each  one  of  his  three  children,  and  in  each 
•case  a  devise  over  to  the  residuary  legatees  who  are  collateral  rela- 
tives only  does  not  take  effect  unless  there  shall  be  an  entire  failure  of 
descendants  of  each  of  the  other  children.  80  long  as  there  is  any 
•descendant  of  any  child  living  at  the  time  when  the  division  must 
be  made,  that  descendant  takes  the  property;  and  it  is  only  upon  the 
entire  failure  of  such  descendants  at  that  time  that  the  property  goes 
to  collateral  relatives.  Thiti  intention  is  thorouglily  well  establiahed 
in  the  will,  and  to  carry  it  out  requires  the  interpretation  of  the  fourth 
-clause  which  has  been  given  in  the  judgment.  We  think,  th^efore, 
that  the  direction  in  the  judgment  as  to  the  division  of  the  personal 
property  is  correct,  and  that  the  one-third  wMch  is  held  by  the  de- 
fendant should  be  divided  as  directed  therein. 

The  result  is  that  the  motion  for  a  new  trial  should  be  denied,  with 
•costs  to  the  defendant  Melcher. 

VAN  BRUNT,  P.  J.  I  concur.  It  seems  to  me  that  it  is  per- 
fectly plain  that  the  testator  intended  by  his  will  to  confer  upon  his 
diildren  a  vested  remainder,  subject  to  be  devested  by  death  during 
the  continuance  of  the  intermediate  estate. 

PATTERSON,  J.  I  concur  in  so  much  of  the  opinion  of  Mr.  Jus- 
tice RUMSET  as  rdates  to  the  construction  of  the  deed  of  trust  and 
the  extent  (rf  the  interests  acquired  by  the  cestuis  que  trustent  there- 
under; but  I  am  not  able  to  concur  in  the  views  expressed  by  him 
•concerning  the  peisonal  property  that  passed  under  the  will  of  Paran 
Stevens.  The  difference  between  the  provisions  of  the  deed  and 
those  of  the  will  are  striking.  In  the  deed  there  are  no  present 
words  of  grant  to  the  children  of  Paran  Stevens.  Under  the  will,  the 
bequest  was  distinctly  to  them  after  the  life  estate  in  their  mother. 
The  words  used  in  the  deed  annex  futurity  to  the  grant.  Those  used 
in  the  will  indicate  a  present  gift  Upon  the  decease  of  the  testator's 
wife,  the  personal  property,  he  declares,  "shall  belong  to  my  children, 
the  descendants  of  any  deceased  child  to  take  the  share  their  parent 
would  have  taken  if  living."  It  is  not  and  cannot  be  claimed  that, 
if  the  provision  ended  there,  there  would  not  be  an  absolute  vested 
remainder  in  the  three  children  of  the  testator  in  equal  parts.     But 
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the  will  {Hoceedfl  to  provide  as  foUows:  "And,  if  no  descendants  of 
mine  sorrive  my  said  wife,  then  said  property  shall  belong  and  be  de- 
lirered  ovar  by  my  execators  to  the  same  persons  named  as  residnaiy 
l^atees  in  case  of  such  failure  of  deacepdants,  in  the  next  clause  <rf 
tMs  will,  and  in  the  same  proportions." 

The  effect  of  this  gift  over  is  not  to  postpone  the  vesting  in  interest 
of  the  remainders  created  by  the  express  words  of  the  gift,  limited 
upon  the  particular  estate.  It  is  unnecessary  to  go  further  than  the 
statute  to  determine  that  the  remainders  vested.  They  so  vest  (1 
Bey.  8t.  p  723)  when  there  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  lands  upon  the  ceasing  ot 
the  intermediate  or  precedent  estate.  Is  it  to  be  questioned  that  if 
Mrs.  Stevens,  the  widow,  had  died  before  her  son,  Henry  Leiden 
Stevens,  the  three  children  of  Paran  Stevens  would  have  had  the  im- 
mediate right  of  possession?  The  test  of  that  right,  in  connection 
with  the  vesting  of  the  remainder,  is  not  the  certainty  that  the  re- 
mainder-men will  take  in  possession.  "A  remainder  is  vested  where 
the  interest  is  fixed,  although  it  may  be  uncertain  whether  it  will 
ever  take  effect  in  possession.  It  is  the  i^esent  capacity  ot  taking 
effect  in  possession,  should  the  possession  become  vacant,  that  dis- 
tinguishes a  vested  from  a  contingent  remainder."  Grout  v.  'Pown- 
send,  2  Denio,  338.  What  is  the  effect,  then,  of  the  gift  over  in  this 
will?  It  is  not  a  provision  to  prevent  or  postpone  the  vesting  in  in- 
terest, or  to  throw  forward  the  ascertainment  of  who  shall  take  as 
remainder-men,  to  the  period  of  the  death  of  the  testator's  widow. 
It  is  merely  an  executory  gift  over,  by  way  of  substitution,  on  the  con- 
tingency of  an  absolute  failure  of  issue  of  the  testator  at  the  time  of 
the  death  of  his  widow.  The  remainders  given  to  the  children  are 
subject  to  be  devested,  but  only  in  one  event;  that  is,  the  total  fail- 
ure of  issue  of  the  testator  to  take  the  property  in  possession  at  the 
expiration  of  the  particular  estate.  There  is  no  gift  over  to  any  one 
child.  There  is  no  provision  for  devesting  the  remainder  on  the  death 
of  any  one  child  before  the  expiration  of  the  intermediate  estate, 
niere  is  nothing  which  in  any  way  would  indicate  survivorship  among 
the  children.  All  that  is  provided  for  relates,  as  clearly  as  language 
can  state  it,  to  the  complete  failure  ot  issue  of  the  testator  at  the  time 
of  the  death  of  his  widow.  The  testator  contemplated  and  intended 
only  one  event,  therefore,  in  which  the  ronalnders  should  be  de- 
vested. That  was  the  only  condition  that  could  by  any  possibilitr 
defeat  the  remainders  vesting  in  possession.  They  must  be  devested 
as  to  all  before  that  result  can  follow  as  to  either  of  the  interests  in 
remainder. 

The  situation  in  this  case  may  be  illustrated  by  what  was  decided 
in  Skey  v.  Barnes,  3  Mer.  340,  where  it  was  held  that  a  devise  over 
ap<m  a  contingency  does  not  prevent  the  shares  from  vesting  in  the 
meantime,  provided  the  words  of  bequest  be  in  other  respects  suf- 
ficient to  pass  a  present  interest,  although  such  a  devise  over  of  the 
entirety  may  be  called  in  aid  of  other  circumstances  to  show  that  no 
IH-esent  interest  was  intended  to  pass.  There  are  no  other  circum- 
stances appearing  in  this  case  that  would  indicate  an  intoition  of  the 
testator  to  postpone  the  vesting  of  the  remainders  in  interest  antil  the 
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death  of  his  widow.  There  was  a  question  of  survivorship  in  the 
case  cittd,  as  affected  bj  the  nature  of  the  property,  but  that  ques- 
tion is  not  involved  liere.  The  general  case  was  that  personal  prop- 
erty was  given  to  trustees  upon  trusts  to  pay  interest  to  one  person  for 
life;  after  her  death,  to  pay  and  divide  the  principal  among  such  life 
tenant's  children  and  the  issue  of  a  deceased  child  as  she  should  ap- 
point; in  default  of  appointment,  to  go  and  be  equally  divided  among 
the  life  tenant's  children  on  certain  conditions;  and  if  there  were  no 
issue,  or  all  should  die  before  their  respective  portions  became  pay- 
able, then  a  gift  over.  It  was  held  that  the  shares  given  to  the 
children  of  the  life  tenant  vested  immediately,  though  liable  to  be 
devested  by  all  dying  without  issue  under  a  certain  age;  and  it  was 
also  held  that  the  share  of  a  child  so  dying  was  properly  payable  to 
its  representatives. 

There  is  nothing  in  the  will,  nor  in  the  surrounding  circumstances, 
so  far  as  we  are  able  to  judge  from  this  record,  that  prevented  the 
vesting  of  these  remainders.  They  were  subject  to  be  devested,  all 
or  none.  The  devesting  never  has  and  never  can  occur,  and  Henry 
Leiden  Stevens'  share  in  the  personal  property  passed  under  his  will. 
I  therefore  think  that  the  judgment  should  be  modified  with  reference 
to  the  personal  property. 

BARRETT  and  O'BRIEN,  JJ.,  concur. 


CORBIN  V.  CASINA  LAND  CO.  et  al. 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    January  18,  1808.) 

1.  CorRTs— JoRisDicTros— Intebfebb»cb  ■with  Isjcnction. 

Where  a  case  is  made  out  wbich  nutborlzes  the  court.  In  the  exercise  of 
a  Judicial  discretion,  to  grant  an  injunction,  it  does  not  fall  within  the  au- 
tliorlty  of  a  court  of  co-ordinate  Jurisdiction  to  Interfere  with  the  discretion 
thus  exercised;  and,  If  the  order  has  been  improvldently  or  Improperly  made, 
its  correction  should  be  sought  In  the  appellate  tribunals,  which  are  created 
for  that  purpose. 

9.  Injonction— Bond. 

In  <in  action  for  an  Injunction,  the  plaintiff  was  required,  as  a  condition  of 
remaining  in  possession  and  continuing  the  removal  and  disposition  of  cer- 
tain .sand,  to  give.  In  addition  to  the  usual  undertaking  upon  obtaining  an 
Injunction,  a  bond  conditioned  to  pay  "any  Indebtedness  that  might  be  estab- 
ll.slipd  In  any  action  or  proceeding  brought  by. the  defendants  against  him." 
Held,  that  no  authority  existed  in  the  court  to  exact  a  bond  in  such  sweep- 
ing terms,  and  that  the  order  should  1)e  modified,  so  as  to  require  security 
for  any  liability  for  sand  or  other  charge  which  might  arise  by  reason  of 
plaintiff's  continued  occupation  of  the  premises  pending  the  action. 

Appeal  from  special  term,  Kings  county. 

Action  by  Floyd  S.  CJorbiu' against  the  Casina  Land  Company  and 
others.  From  tiiree  orders  vacating  an  injunction  granted  in  an- 
other court,  and  in  certain  other  respects  imposing  conditions  and 
granting  affirmative  relief,  plaintiff  appeals.  Order  vacating  injunc- 
tion reversed;  order  restraining  plaintiff  for  failure  to  execute  bond 
modified;  and  order  refusing  to  vacate  judgment  affirmed. 
49  N.Y.S.-6e 
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Argued  before  GOODKICH,  P,  J.,  and  C3ULLEN,  BAKTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Roger  M.  Sherman,  for  appellant 
W.  W.  Culver,  for  respbndents. 

HATCH,  J.  The  papers  upon  which  the  plaintiff  moved  for  and 
obtained  the  injunction  which  restrained  the  defendants  from  inter 
ference  with  his  possession  of  the  premises  were  essentially  differ«i! 
from  those  upon  which  the  first  application  for  an  injunction  was 
made  and  denied.  The  amended  and  supplemental  complaint  was 
framed  upon  a  different  theory.  The  issues  raised  thereby  were 
changed,  and  the  demand  was  for  other  and  different  relief.  The 
papers  presented  in  connection  with  this  complaint  contained  new 
and  different  allegations.  The  facts  were  stated  with  more  of  ampli- 
fication, and  were  supported  by  additional  proof.  While  the  facts 
were  in  many  respects  the  same  as  appeared  upon  the  first  applica- 
tion, yet  they  were  so  far  changed  as  in  all  substantial  respect> 
to  constitute  the  motion  an  original  application.  No  question  could 
therefore  arise  in  respect  of  the  order  that  should  be  made  being  in 
conflict  with  the  decision  denying  the  first  application.  This  re- 
moves the  question  from  the  domain  of  being  a  review  of  the  order 
previously  made.  There  can  be  no  doubt  but  that,  upon  such  mo- 
tion, the  judge  had  before  him  a  perfectly  proper  application,  and 
one  that  he  was  authorized  and  required  to  determine.  It  is  also 
clear  that  the  court  was  authorized  to  grant  the  relief  asked.  Tht- 
papers  were  sufficient  for  that  purpose.  A  case  was  therefore  pre 
sented  where  it  became  the  duty  of  the  court  to  judicially  determin«> 
whether  the  facts  presented  a  proper  case  for  an  injunction  order  to 
issue. 

It  was  quite  evident  that  all  of  the  qnestions  of  which  the  cas- 
permitted  could  be  disposed  of  and  settled  with  a  due  regard  for 
the  rights  of  each  party  in  the  action  which  was  then  pending,  and. 
if  the  defendants  needed  the  protection  of  the  court  in  order  to  com- 
pel an  observance  by  the  plaintiff  of  the  covenants  contained  in  th» 
agreement,  there  was  little  difficulty  in  procuring  such  relief  upon 
a  proper  case.  We  are  not  on  this  appeal  called  upon  to  determine 
the  sufficiency  of  the  case  as  made.  It  is  sufficient  now  to  say  that 
a  case  was  made  where  the  court  was  authorized,  in  the  exercise  of  a 
judicial  discretion,  to  grant  an  injunction.  This  being  so,  it  did 
not  fall  within  the  authority  of  a  court  exercising  co-ordinate  joris- 
diction  to  interfere  with  the  discretion  thus  exercised.  The  exercise 
of  such  authority  is  against  the  settled  policy  of  the  law,  and  an 
orderly  course  of  procedure.  We  do  not  deny  but  that  power  exists 
in  one  court  to  vacate  an  order  made  by  a  co-ordinate  branch  of  the 
same  court.  Fraud  and  collusion  or  equivalent  conditions  may  oper- 
ate in  such  form  as  to  make  such  a  course  proper.  Wilson  v.  Barney, 
u  Hun,  257.  The  exercise,  however,  by  one  judge.  <rf  authority  in 
review  of  the  discretion  exercised  by  another,  to  the  extent  of  va- 
cating the  orders  and  determination  of  the  latter,  is  of  such  doubtful 
propriety  as  to  have  been  uniformly  denied  whenever  the  question 
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has  arisen.  It  is  frauglit  with  consequences  that  may  be  serious, 
imperils  the  stability  of  an  orderly  course  of  procedure  in  the  admin- 
istration of  justice,  and  is  destructive  of  the  dignity  and  decorum 
which  should  attend  upon  judicial  determination.  The  review  of 
this  question  bv  Mr.  Justice  Daniels  is  comprehensive  and  salutary. 
People  V.  National  Trust  Co.,  31  llun,  20. 

The  order  which  vacated  the  order  of  the  learned  judge  granting 
the  injunction  order  was,  in  substance  and  effect,  the  result  of  a 
review  of  the  case,  upon  which  the  judge  had  exercised  his  discre- 
tionary power.  So  far  as  (here  was  change  in  the  proof,  it  did  not 
operate  to  change  this  result.  The  affidavit  of  a  declaration  alleged 
to  have  been  made  by  the  plaintiff  to  use  the  injunction  for  an 
improper  purpose  was  quite  iusuflHcient  upon  which  to  base  the  order 
that  was  made,  whether  made  before  or  after  the  injunction  was 
granted.  The  court  had  the  control  of  its  orders,  and  it  may  be 
safely  assumed  that  its  injunctions  will  not  be  used  for  an  improper 
purpose,  whatever  be  the  declaration  of  a  party.  The  right  is  not 
affected  thereby  if  a  case  exists  for  the  relief  asked.  If  orders  arc 
improvidently  or  improperly  made,  resort  must  be  had  to  the  usual 
course  of  procedure  to  correct  the  error,  and  appellate  tribunals  are 
created  for  that  purpose. 

The  second  order  required  the  plaintiff  to  execute  a  bond  condi- 
tioned to  pay  any  indebtedness  that  might  be  established  in  any 
action  or  proceeding  brought  by  the  defendants  against  him,  or  be 
prohibited  from  moving  or  selling  any  sand.  This  was  quite  a 
sweeping  requirement,  as  it  did  not  limit  the  plaintiff's  liability  for 
any  amount  found  due,  which  was  the  subject  of  this  controversy, 
or  which  arose  out  of  or  was  connected  with  it.  In  terms,  it  covers 
any  liability  for  any  cause  which  might  be  established.  There  ex- 
isted no  authority  in  the  court  to  exact  such  a  bond,  as  no  such  bond 
is  authorized  by  law.  But  it  does  not  follow  from  all  that  has  pre- 
ceded that  the  learned  justice  was  without  right  to  exercise  any 
power  in  the  premises.  In  the  notice  of  motion  asking  that  the 
injonction  be  vacated,  the  defendant  also  asked  that  the  plaintiff  be 
required  to  give  adequate  security  in  the  premises.  This  application 
was  not  only  proper,  but  was  an  essential  requisite,  in  order  to 
properly  protect  the  defendants  in  their  rights.  The  injunction  wder 
left  the  plaintiff  at  liberty  to  continue  the  removal  and  disposition 
of  the  sand,  and  for  this  privilege  the  defendants  were  entitled  to 
security,  by  way  of  indemnity,  for  the  damage  which  might  be  sus- 
tained in  this  regard  pending  the  action.  The  granting  of  this  re 
lief  in  no  wise  interfered  with  any  determination  which  was  made 
when  the  injunction  order  was  granted.  While  the  order,  as  made 
in  this  regard,  is  broader  than  anything  to  which  the  defendants 
showed  themselves  entitled,  yet  to  some  extent  relief  in  this  direction 
is  proper.  The  affidavits  upon  the  part  of  the  defendants  tend  to 
establish  that  there  may  exist  a  considerable  indebtedness  for  sand 
and  other  personal  property,  the  former  of  which  the  plaintiff  may 
remove  and  sell,  and  the  latter  of  which  he  has  a  right  of  use.  We 
think,  therefore,  that  in  addition  to  the  usual  undertaking  upon 
obtaining  an  injunction,  which  the  plaintiff  has  given,  he  should  fur- 
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nish  to  the  defendants,  as  additional  security,  an  undertaking,  with 
sufficient  surety,  to  be  approved  by  a  justice  of  the  supreme  court, 
in  the  sum  of  |2,000.  This  undertaking  must  be  conditioned  to 
secure  the  payment  by  the  plaintiff  of  any  sums  for  sand  or  other 
charge  which  may  arise  by  reason  of  his  continued  occupation  of  the 
premises  pending  the  action.  The  second  order  modifying  and 
vacating  the  first  injunction  order  must  also  be  reversed,  for  the  rea 
sons  already  stated. 

The  order  vacating  the  injunction  should  be  reversed,  with  flO 
costs  and  disbursements  of  this  appeal.  The  order  restraining  the 
plaintiff  for  failure  to  execute  a  bond  should  be  modified  in  accord- 
ance with  this  opinion,  and  the  plaintiff  be  required  to  give  an 
undertaking,  within  20  days  after  a  service  of  the  order  herein.  a.< 
indicated  in  this  opinion,  and,  upon  the  execution  and  service  of 
such  undertaking,  the  injunction  order  is  continued;  otherwise,  the 
same  is  vacated  and  set  aside.  The  order  refusing  to  vacate  the  or 
der  vacating  the  injunction  should  be  affirmed.     All  concur. 


BEHNSTEIN  et  al.  v.  HAMILTON  et  al. 

(Saprenae  Court,  Appellate  Division,  First  Department     February  25,  189S.^ 

Ihtehplkadkr— Right  to  Order. 

A  defendant  Is  not  entitled  to  an  order  of  interpleader  unless  he  admits  a 
liability  to  some  one,  and  the  only  question  Is  to  whom  he  is  liable. 

Appeal  from  trial  tenn. 

Action  by  Julius  Bernstein  and  another  against  David  F.  Hamilton 
and  another.  Fiom  an  order  of  interpleader,  plaintiffs  appeal.  Rf- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 

McLaughlin,  and  o'brien,  jj. 

Jacob  Levy,  for  appellants. 
Augustus  J.  Koeliler,  for  respondents. 

RUMSEY,  J.  The  plaintiffs  claim  that  they  are  entitled  to  re- 
cover from  the  defendants  the  amount  of  f  100,  for  commissions  which 
they  earned  upon  the  sale  of  certain  real  estate  belonging  to,  or  undor 
the  control  of,  the  defendants.  No  answer  has  been  interposed.  Tli  ■ 
defendants,  however,  moved  in  due  time  that  one  Aaron  Waint*s< 
should  be  substituted  as  a  defendant,  for  the  reason  that,  as  they  say. 
Wainess  claims  to  be  entitled  to  one-half  of  the  commissions,  pur 
suant  to  an  agreement  made  by  him  with  one  of  the  defendants  and 
one  of  the  plaintiffs.  This  contract,  however,  is  denied  by  the  plain- 
tiffs. The  moving  papers  do  not  admit,  in  terms,  a  liability  existing 
on  the  part  of  the  defendants  towards  the  plaintiffs  for  these  com- 
missions, or  for  anything  else.  On  the  contrary,  there  is  an  affi- 
davit of  merits,  in  which  it  is  stated  that  the  defendants  have  a  good 
and  substantial  defense  on  the  merits  to  the  cause  of  action  set  forth 
in  the  complaint.     In  the  face  of  this  allegation,  the  defendants  have 
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DO  right  to  an  interpleader,  which  can  only  be  ordered  when  the  de- 
fendant admits  a  liability  to  some  one  for  the  full  amount  claimed, 
and  the  only  question  is  to  whom  he  owes  it.  Railroad  Co.  t.  Arthur, 
90  N.  Y.  234.  There  is  no  admission  of  that  kind  in  these  papers, 
but  the  contrary.  It  may  be  that  the  defendants  are  indebted,  not 
only  to  the  plaintiffs,  but  to  Wainess,  but  that  fact  is  of  no  importance 
here.  It  is  sufBcient  that  the  defendants  do  not  concede  that  they 
are  indebted  to  the  plaintiffs  in  the  amount  of  this  claim,  or  in  any 
amount,  and  for  that  reason  this  order  shonld  not  hare  been  (i^anted. 
The  order  is  reversed,  with  flO  coats  and  disbursements,  and  the 
motion  of  interpleader  is  denied,  with  flO  costs.  All  concur: 
O'BRIEN,  J.,  in  result. 

O'BRIEN,  J.  I  concur  in  the  result.  Too  much  weight  is  given 
to  the  affidavit.  It  seems  to  me  that,  though  one  may  have  a  good 
defense,  he  need  not  insist  upon  it,  but  may  waive  it,  and  in  so  doing 
is  not  prejudiced  in  making  any  other  application  or  seeking  any 
other  relief  to  which  he  is  entitled. 


JOHN  A.  ROEBLING'S  SONS  CO.  V.  BELDEN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    Febniary  25,  1898.) 

FoKEtoN  Corporation— Right  to  8ck. 

Where,  In  an  action  by  a  foreign  corporation,  the  complaint  alleges  a  com- 
pliance with  tbe  IawE(  of  the  state  of  New  York  In  reference  to  doing  bnsi- 
neas  therein,  the  denial  thereof  In  the  answer  entitles  tbe  defendant  to 
have  tbe  Issue  thus  raised  disposed  of  before  a  recovery  can  be  bad  agaln^tt 
him. 

Appeal  from  special  term. 

Action  by  John  A.  Boebling's  Sons  Company  against  Alvin  J. 
Helden  and  John  A.  Seely.  From  an  order  denying  plaintiff's 
motion  for  judgment  on  the  pleadings  for  a  portion  of  the  claim 
alleged  to  have  been  admitted  by  the  amended  answer,  plaintiff  ap- 
])eals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 

McLaughlin,  and  obrien,  jj. 

r.  W.  Crane,  for  appellant. 

T.  II.  Rothwell,  for  respondents. 

I'ER  CURIAM.  We  see  no  reason  for  interfering  with  the  order 
as  granted  by  the  court  below.  There  is  undoubtedly  a  miKstate- 
meut  contained  in  the  ])laintiff'8  complaint,  wherein  he  allegcH  the 
plaintiff  to  be  a  foreign  corporation  organized  and  existing  under 
jind  by  virtue  of  the  laws  of  New  York.  It  is  apparent  that  it  was 
the  intention  to  allege  that  the  plaintiff  was  a  foreign  corporation, 
and  that  it  had  complied  with  the  laws  of  this  state  in  reference  to 
doing  business  within  the  state.  The  statute  provides  that  no  for- 
eign corporation  doing  business  in  this  state  without  the  certificate 
mentioned  therein  shall  maintain  any  action  in  this  state  on  any  con- 
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tract  made  by  it  in  tliis  state,  until  it  shall  have  procured  sach  cer 
tiflcate.  In  order  to  show  a  right  to  maintain  the  action,  the  plain- 
tiff aireged  a  compliance  with  the  laws  of  the  state  of  New  York  in 
respect  to  foreign  corporations.  It  is  entirely  immaterial  for  the 
purpose  of  the  disposition  of  this  motion  whether  it  was  or  was  not 
necessary  for  it  to  allege  such  compliance  as  a  condition  precedent 
to  its  maintaining  the  action.  Having  made  the  allegation  and  pre- 
sented the  issue,  the  defendant,  by  denying  it.  became  entitled  to 
have  that  issue  disposed  of  before  a  recovery  could  be  had  agains: 
him.  It  is  undoubtedly  true  that  the  denial  in  reference  to  the 
existence  of  the  plaintiff  as  a  foreign  corporation  is  insuflftcient,  but 
the  denials  of  the  other  allegations  as  to  the  plaintiff's  right  to  main- 
tain the  action  raised  an  issue  which  the  court  could  not  disregard. 
The  order  appealed  from  should  be  affirmed,  with  |10  costs  and  dis 
bursements. 


(2S  App.  Dlv.  351.) 

WILEY  T.   SMITH  et  al. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department.     February  6,  1S93.I 

1.  IStreet  Railroads — Defective  Tracks— Injury  to  Pedestrian. 

A  pedestrian  iias  a  rlgbt  to  assume  tlLit  street-car  traclis  are  in  a  reason- 
ably safe  condition  at  a  particular  point,  where  there  is  no  defined  crossing, 
though  the  railway  company  might  not  have  anticipated  that  he  would  be 
liable  to  cross  tliere;   bnt  in  crossin;;  he  must  use  due  care  and  caution. 

2.  Same— Duty  of  Company. 

A  street-railway  company  must  lay  luid  maiutain  Its  tracks  in  a  reasao- 
ably  safe  manner  at  a  particular  point,  though  it  might  not  Iiave  anticipated 
that  pedestrians  would  be  liable  to  a'oss  there,  and  is  liable  for  injuries 
resulting  from  a  failure  to  do  so. 

Appeal  from  trial  term. 

Action  by  Addie  L.  Wiley  against  W.  Jndson  Smith  and  anotber,  as 
receivers  of  the  Syracuse  Bailroad  Company.  Prom  a  judgment  en- 
tered on  a  verdict  for  defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Reversed.     • 

Argued  before  HARDIN,  P.  J.,  and  POLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Frank  C.  Sargent,  for  appellant. 
Stone,  Gannon  &  Petit,  for  respondents. 

PER  CURIAM.  Under  the  evidence  in  this  case,  it  was  error  for 
the  court  to  charge  that  the  defendants  were  not  guilty  of  negligpnce 
unless  the  jury  should  find  that  they  might  reasonably  have  antii-i- 
pated  that  people  were  liable  to  cross  the  street  where  the  plaintiff 
crossed,  and  that,  if  these  defendants  could  not  have  anticipated  that 
the  plaintiff  was  liable  to  take  the  route  she  did,  the  verdict  should  be 
in  favor  of  the  defendants.  Under  the  situation  disclosed  by  the  evi- 
dence, the  plaintiff  had  a  right  to  assume  that  the  part  of  the  street 
where  she  crossed  was  reasonably  safe;  and  the  inqi^ry  as  to  her 
acts  was  whether,  under  the  circumstances  of  the  case,  she  exerci.s*Ml 
due  care  and  caution.  Moebus  v.  Herrmann.  108  N.  Y.  349,  15  N.  E. 
415;  BruBBO  v.  City  of  Buffalo,  90  N.  Y.  679.     There  was  no  definM 
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street  crossing  for  passengers  at  the  place  of  the  accident,  and  the 
defendants  had  no  right  to  occupy  the  street  where  plaintiff  crossed, 
so  as  to  make  it  dangerous  to  cross  at  that  point  at  all  times.  5Ic- 
Clain  V.  Railroad  Co.,  116  N.  Y.  409,  22  N.  E.  1062.  "The  principle 
may  be  deemed  to  have  been  established  that  a  railroad  corporation, 
having  its  rails  in  a  public  street,  must  lay  them  so  as  to  cause  as 
little  injury  as  possible.  The  highway  or  street  used  for  the  rails 
must  be  maintained,  as  nearly  as  possible,  as  fit  for  the  use  of  the 
public  who  travel  on  foot  or  in  vehicles  as  it  was  before,  having 
due  regard  to  the  necessities  of  the  rails  being  there."  Schild  v. 
Railroad  Co.,  133  N.  Y.  449,  31  N.  E,  327.  The  obligation  rested  upon 
the  railroad  company  to  lay  its  tracks  in  the  street  in  a  proper  manner, 
and  to  keep  them  in  repair;  and  if,  in  this  case,  that  obligation  has 
not  been  met  and  fulfilled  in  either  or  both  of  these  respects,  and  if 
the  injuiy  complained  of  resulted  to  this  idaintiff  by  reason  of  such 
neglect  on  the  part  of  the  company,  then  these  defendants  are  liaUe 
in  damages  for  such  injuiy.  Woi-ster  v.  Railroad  Co.,  50  N.  Y.  203. 
These  are  the  rules  which  should  have  been  submitted  to  the  jury 
as  its  guide  in  the  consideration  of  this  case;  and,  because  of  the 
failure  to  submit  the  evidence  in  this  case  to  the  juiy,  in  connection 
with  instructions  that  it  should  be  guided  by  such  rules  in  deciding 
the  questions  submitted  to  it,  error  was  committed,  prejudicial  to  these 
appellants.  For  such  errors,  which  are  presented  by  the  exceptions 
in  this  case,  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  of  the 
action. 


(24  Aiip.  l>jv.  557.) 

BANMON  V.  HARmS. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    January  5.  ISOS.) 

1.  Cokthact  of  Uirino— Matkriai.itt  op  Evidence. 

In  an  action  for  a  balance  due  for  services,  where  the  complaint  alleged 
a  contract  of  hiring,  and  the  answer  admitted  services  during  a  portion  of  the 
time  alleged,  denied  the  rest  of  the  complaint,  and  averred  payment  in  full, 
evidence  that  plaintiff  had  previously  worked  for  defendant,  in  the  winters, 
for  bis  board,  was  immaterial,  as  no  issue  had  been  presented  as  to  whether 
such  hiring  was  to  continue  at  the  same  rate  during  the  following  winter. 

2.  Same— Si-FFiciENCT  of  Evidence. 

A  judgment  in  favor  of  plaintiff  for  an  alleged  balance  due  imder  a  con- 
tract of  hiring  should  not  be  reversed,  where  the  evidence  was  conflicting, 
and  where  it  appeared  that  defendant  had  paid  plaintiff  more  than  he  would 
have  been  entitled  to  had  the  contract  been  as  defendant  claimed. 

Mer^-ln,  J.,  dissenting. 

Appeal  from  special  term,  Saratoga  county. 

Action  by  Matthew.  Bannon  against  Mary  C.  Harris,  brought  in  a 
justice's  court,  where  judgment  was  rendered  for  plaintiff.  From  a 
judgment  of  reversal,  rendered  by  the  county  court  on  appeal,  plaintiff 
appeals.     Reversed. 

The  complaint  in  this  action  Is  for  a  balance  due  for  services  rendered  under 
a  contract  of  hiring  claimed  to  have  been  made  April  1,  1893.  The  claim  is  that 
plaintiff  was  then  hired  at  the  rate  of  $7  per  month  for  all  the  time  be  worked 
for  defendant,  and  that  be  worked  under  such  hiring  for  13  months  and  11  days.. 


Digitized  by 


Google 


•JoG  40  NEW  YORK  SlPl'LEMENT  (Sup.  C'<. 

and  83  New  York  State  Reporter. 

Ttie  answer  admits  that  plaintiff  worked  for  defendant  a  few  months  in  the  year 
1893.  denies  all  the  rest  of  the  complaint,  and  avers  payment  In  full  for  tlu- 
services  rendered.  The  action  was  brouRht  In  a  justice's  court,  where  Judgment 
was  rendered  for  the  plaintiff.  On  appeal,  the  county  court  reversed  such  Judg- 
ment, and  from  such  Judgment  of  reversal  this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER 
WIN,  and  PUTNAM,  JJ. 

J.  M.  Whitman,  for  appellant. 
Ostrander  &  Halisbur}',  for  respondent. 

PARKER,  P.  J.  Upon  the  trial,  plaintiff  testified  that  he  made  a 
contract  to  work  for  defendant  for  seven  dollars  per  month.  He  doe-> 
not  state  that  it  was  made  for  any  definite  time.  He  claimed,  bow 
ever,  that  he  worked  under  it  for  13  months  and  11  days.  On  cross- 
examination  he  also  testified  that  he  had  lived  with  defendant  from 
September,  1892,  up  to  the  time  of  the  contract,  and  had  during  such 
period  performed  the  same  services.  The  defendant  thereupon,  by  a 
series  of  questions  and  by  offer,  attempted  to  show  that  during  the 
winter  of  1891  and  1892  plaintiff  did  not  earn  any  wages;  also  that 
from  September,  1892,  to  April,  1893,  he  worked  for  defendant  for  his 
board  and  clothing;  also  that  daring  every  winter  from  1892  to  the 
time  of  the  trial  he  had  been  in  the  habit  of  working  for  his  board  and 
clothing  only  during  the  winter  time.  All  this  evidence  was  excluded 
on  the  ground  that  it  was  not  within  the  issue,  and  exception  dnly 
taken.  It  was  for  the  exclusion  of  this  evidence  that  the  county  court 
reversed  the  justice's  judgment. 

The  general  denial  in  defendant's  answer  raised  the  question  whether 
a  contract  of  hiring  of  any  kind  had  been  made  between  the  parties. 
It  did  not  suggest  the  precise  question,  afterwards  raised  by  defendant's 
testimony,  that  in  April,  1893,  a  contract  of  hiring  for  seven  dollars  per 
month  was  made,  but  that  by  exnress  terms  such  hiring  was  limited 
to  the  summer  months  only.  If  the  single  question  as  to  whether  the 
hiring  was,  by  the  terms  of  the  contract,  to  continue  at  the  same  rate 
during  the  coming  winter,  had  been  presented,  it  is  possible  that  the 
fact  that  plaintiff  had  previously  worked  for  her  in  the  winters  for  his 
board  and  clothing  would  have  been  material  as  bearing  on  the  proba- 
bility of  their  respective  statements;  but  upon  the  broader  question.  a.s 
to  whether  any  contract  of  hiring  for  the  price  of  seven  dollars  per 
month  had  been  made  at  all,  I  think  that  the  evidence  offered  was  im- 
material. Concede  that  any  fact  tending  to  show  that  plaintiff  could 
not  earn  the  price  claimed  was  material,  the  fact  that  he  did  not  earn 
wages  during  the  winter  of  1891  and  1892  is  no  proof  whatever  that  ho 
could  not  have  earned  them  in  that  year  if  he  had  desired  to,  much  loss 
that  he  could  not  have  earned  them  in  the  winter  of  1893  and  1S!»4. 
So  the  fact  that  during  the  two  winters  subsequent  to  that  of  1893  and 
1894  he  had,  in  fact,  worked  for  his  board  and  clothing,  does  not  at  all 
indicate  that  ho  could  not  have  earned  at  the  rate  of  seven  dollars  per 
month  for  the  year  beginning  April,  1893.  What  kind  of  work  he  then 
did  was  not  suggested,  and  it  by  no  means  follows  that  he  was  incapa- 
ble of  doing  work  worth  seven  dollars  per  month  because  during  those 
winters  he  was  doing  some  sort  of  work  somewhere  for  less.     As  to 
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the  winter  of  1892  and  1893,  when  it  is  claimed  he  worked  for  defend- 
ant at  the  same  liind  of  worlc  for  his  board  and  clothing,  even  if  it  be 
material  for  the  reason  above  suggested,  the  error,  if  any,  in  excluding 
it,  was  cured  by  the  defendant's  testimony  that  she  did  hire  him  during 
that  period  upon  those  precise  terras.  There  is  no  contradiction  of 
her  evidence  in  that  respect,  and  so  it  stood  a  conceded  fact  in  the  case. 
I  am  of  the  opinion  that  no  reversible  error  was  committed  in  the  ex- 
clusion of  such  evidence. 

It  is  now  claimed  by  respondent  that  the  judgment  of  the  justice  was 
not  sustained  by  the  evidence  before  him.  and  therefore  isdiould  have 
been  reversed.  The  defendant  undoubtedly  had  the  greater  number  of 
witnesses,  and  some  very  direct  evidence  on  the  qustion  whether  the 
hiring  was  for  the  summer  months  only,  and  whether  he  continued  to 
wotk  any  longer  than  that  under  the  contract;  but  the  fact  that  she 
paid  him  for  his  services  very  considerably  more  than  he  would  have 
been  entitled  to  had  the  contract  been  as  she  claimed  was  a  significant 
fact  in  the  case,  and,  considering  it  in  connection  with  the  other  evi- 
dence of  the  plaintiff,  I  am  of  the  opinion  that  this  is  not  a  case  where 
the  judgment  should  be  reversed  as  contrary  to  the  weight  of  evidence. 

The  judgment  of  the  county  court  is  reversed,  and  that  of  the  justice 
is  affirmed,  with  costs  in  the  court  below  and  of  this  appeaL  All  con- 
cur, except  MERWIN,  J.,  dissenting. 


BRAT'ER  V.  OCE.WIC  STEAM  NAVIGATION  CO..  Limited. 

(Supreme  Court,  Api)enate  Division,  First  Department.     February  25,  1898.) 

1.  BiLi,  OF  Pahtici'lars— When  Required— BnBAcn  op  Contract. 

In  an  action  to  recover  damages  resulting  from  tlie  refusal  by  a  common 
carrier  to  carry  out  Us  agreement  to  lease  all  tbe  cattle  space  of  Its  steamships 
to  plaintiff  for  a  year,  resulting  lu  nn  allesed  loss  of  profits  that  plaintiff 
would  have  rpnllKPd.  held,  that  plaintiff  should  not  be  required  to  furnish  a 
bill  of  particulars  of  the  Items  of  such  prospective  proUts. 
Ss.  Same— NoNRKsiDKNT  Plaintiff. 

It  appeared  that  plaintiff  resided  In  England,  and  that  it  would  take  20  days 
to  communirate  trlth  him.     Held,  that  an  order  requiring  tbe  service  of  a 
bill  of  particulars  vrlthln  20  days  did  not  make  an  appropriate  allowance  of 
time. 
8.  Flkadino— Vkrification. 

The  comphilnt  was  not  verified.     Held,  that  plaintiff  should  not  be  re- 
quired to  verify  the  bill  of  p.irtlculars.     Code  Civ.  I'roc.  {  531. 

Appeal  from  special  term. 

Action  by  William  W.  Brauer  against  the  Oceanic  Steam  Navigation 
Company,  Limited.  From  an  order  granting  a  bill  of  particulars,  plain- 
tiff appeals.     Modified. 

The  complaint  was  unverified.  It  alleged  that  defendant  agreed  to  let  to  plain- 
tiff the  cattle  space  in  seven  steamships,  to  carry  cattle  to  LIvcri)ooI,  from  Dp-, 
ot-mber  1,  18S)7.  to  November  30,  ISiS;  that  this  freight  space  would  have  ac- 
oommodated  .~i2.000  head  of  cattle;  that,  relying  on  tbe  agreement,  plaintiff  bad 
made  arrangements  to  purchase  cattle  for  such  shipment;  that  defendant  re- 
fused to  carry  out  the  contract,  and  plaintiff  was  unable  to  procure  space  in 
other  steamships:  and  that  plaintiff  would  have  realized  large  profits  on  raid 
52,000  bead  of  cattle  If  tbe  contract  had  been  carried  out.     The  plaintiff  resided 
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In  England,  and  the  undisputed  allegations  of  the  papers  used  in  opposing  the 
motion  showed  that  It  would  take  20  days  to  communicate  with  him.  The  order 
required  the  service  of  a  bill  of  particulars  within  20  days. 

Argued  before  VAN  BRITNT,  P.  J.,  and  BARRETT,  RUMSEY. 

Mclaughlin,  and  o'brien,  jj. 

Ira  D.  Warren,  for  appellant. 
E.  P.  Wheeler,  for  respondent. 

PER  CURIAM.  We  think  that  it  was  entirely  proper  to  order  a 
bill  of  particulars  as  to  the  items  mentioned  in  the  first  and  second  paiu- 
graphs  of  the  order,  but  it  seems  to  us  that  the  items  of  profit  which 
the  plaintiff  claims  he  could  have  realized  on  the  cattle  mentioned  in 
the  complaint  should  not  have  been  required  to  be  stated  in  the  bill 
of  particulars.  No  sufficient  time  was  giTen  to  the  plaintiflF  in  whidi 
to  furnish  such  bill  of  particulars,  and  he  should  not  hare  been  re- 
quired to  furnish  a  verified  bill. 

The  order  should  therefore  be  modified  by  directing  the  service  of 
an  unverified  bill  of  particulars  within  20  days  after  notice  of  the  entn- 
of  the  order  upon  this  appeal,  and  by  striking  from  the  order  entered 
at  special  term  the  third  paragraph  thereof.  As  so  modified,  the  or- 
der should  be  affirmed,  without  costs  to  either  party. 


COMMERCIAL  ADVERTISER  ASS'N  v.  HAYNBS. 
(Supreme  Court,  Appellate  Division,  First  Department     February  25,  1S9S.) 

1.  Imjdnctiok— Newspaprhs— Use  ov  Similar  Name: 

A  newspaper  will  not  be  restrained  from  using  the  name  "New  York  Com- 
mercial," In  connection  with  a  vignette  between  the  words  "York"  and  "Com- 
mercial," and  with  another  title  in  conspicuous  letters  immediately  beneath 
the  name,  because  of  Us  similarity  to  the  name  of  a  newspaper,  '"nie  Com- 
mercial Advertiser,"  where  the  type  and  arrangement  are  dissimilar;  where 
one  Is  an  evening  paper,  devoted  to  general  news,  and  the  other  is  a  mom- 
iDg  paper,  which  confines  itself  to  commercial,  financial,  and  shipping  news, 
and  the  price  is  different;  where  the  only  evidence  of  injury  is  that  orders 
for  advertising  Intended  for  plaintiff  are  frequently  addressed  to  the  '■Com- 
mercial," and  that  other  papers  in  quoting  from  plaintiBTs  paper  frequently 
give  credit  to  the  "New  York  CommercLil";  and  where  the  only  evidence  of 
Injury  consists  In  expressions  of  opinion,  which  are  controverted  by  other 
witnesses, — since  the  facts  do  not  Justify  the  conclusion  that  the  use  of  the 
name  by  the  defendant  Is  calculated  to  deceive  any  purchaser  or  advertiser 
of  common  intelligence. 

2.  Same— Evidence  of  Injury. 

The  fact  that  a  newspaper  has  become  popularly  known  as  the  "Commer- 
cial" or  "The  New  York  Commercial"  may  give  it  a  proprietary  right  to 
such  name,  but.  In  order  to  restrain  another  paper  from  nsin.e  that  name,  it 
must  be  shown  that  deception  is  probable  and  actual,  or  probable  injury  to 
the  plaintiff  will  result. 

Appeal  from  special  term. 

Action  by  the  Commercial  Advertiser  Association  against  David  0. 
Haynes,  doing  business  under  the  firm  name  of  D,  O.  Haynes  &  Co.,  to 
restrain  defendant  from  imitating  the  name  of  plaintiff's  newspaper. 

Appeal  by  the  defendant  from  an  order  of  the  special  term,  enjoining  him  fram 
publishing  any  newspaper  the  name  or  title  of  which  shall  be  "New  York  Corn- 
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merclal,"  or  any  newspaper  containing  the  words  "Commercial,"  or  "New  York 
Commercial,"  as  a  partial  tlUe,  unless  in  such  partial  title  the  word  "Commercial" 
is  used  as  an  adjective  In  connection  with  a  substantive,  In  such  manner  as  not 
to  Imitate  any  name  or  title  by  which  the  plaintiff's  newspaper  is  known.  The 
plaintiff  la  a  domestic  corporation.  As  such,  It  la  the  owner  of  a  daily  evening 
newspaper,  which  Is  published  m  the  city  of  New  York,  under  the  name  of 
"The  Commercial  Advertiser,"  and  is  devoted  to  general  news.  The  defendant 
Is  the  president  and  principal  stockholder  of  the  Shipping  &  Commercial  List 
Company,  which  is  the  proprietor  of  a  weekly  commercial  and  financial  news- 
paper, called  "The  Shipping  and  Commercial  List  and  New  York  Price  CuiTent," 
also  published  In  this  city.  He  now  proposes  to  change  this  weekly  to  a  dally 
newspaper,  and  to  change  Its  name  to  "New  York  Commercial,"  retaining,  how- 
ever, the  title  of  the  weekly  paper  In  conspicuous  letters  Immediately  beneath 
this  new  name.  He  also  proposes  to  place  between  the  words  "New  York"  and 
"Commercial,"  in  the  new  title,  a  vignette  representing  a  woman  holding  scales 
In  one  hand  and  a  sword  in  the  other.  The  exclusively  commercial  chai-acter 
of  the  weekly  Is  to  be  retained,  and  the  new  dally  Is  to  be  sold  for  five  cents  per 
copy.  It  should  be  added  that  this  proposed  new  dally  Is  to  be  markedly  dis- 
similar to  the  plaintiffs  evening  paper  In  type,  heading,  arrangement,  character, 
and  reading  matter,  and  that  It  appeals  to  an  entirely  different  class  of  readers. 
Some  of  the  details  of  these  distinctive  matters  of  difference  are  stated  in  the 
opinion.    Reversed. 

Argued  before  VAN  BRXJNT,  P.  J.,  and  BARRETT,  RUMSEY, 
McIiAUGHUN,  and  O'BRIEN,  JJ. 

Arthur  H.  Master,  for  appellant. 
William  Williams,  for  respondent. 

BARRETT,  J.  We  find  nothing  in  the  affidavits  presented  by  the 
plaintiff  to  warrant  the  conclusion  of  the  learned  justice  at  special 
term  that  "the  proofs  established  that  the  name  adopted  by  the  de- 
fendant for  his  newspaper  will  lead  to  its  being  confused  with  the 
idaintiff's  newspaper,  and  that  injury  to  the  plaintiff  and  deception 
upon  the  public  will  result"  It  may  be  that  some  slight  confusion 
will  arise  until  the  chaiacter  of  the  two  publications  is  clearly  under- 
stood by  newspaper  writers  and  advertisers.  There  can,  however,  be 
no  confusion  on  the  part  of  sane  purchasers.  This  possible  confusion 
on  the  part  of  newspaper  writers  and  advertisers  may  cause  some 
temporary  inconvenience  to  both  parties,  but  there  is  not  a  particle 
of  e\idence  that  it  has  caused,  or  is  likely  to  cause,  "injury  to  the  plain- 
tiff or  deception  upon  the  public."  Indeed,  the  only  injury  inferable 
from  the  facts  stated  in  the  plaintiff's  papeis  is  possible  injury  to  the 
defendant.  The  plaintiff's  president  says  that  letters  and  a  telephone 
message  intended  for  the  defendant  have  been  received  by  the  plain- 
tiff. He  does  not  state,  nor  does  he  even  intimate,  that  letters  or 
messages  intended  for  the  plaintiff  have  miscarried  or  have  been  de- 
livered to  the  defendant.  He  also  says  that  orders  for  advertising 
intended  for  the  plaintiff  are  frequently  addressed  to  the  "(Jonmier- 
cial,"  and  that  other  journals  throughout  the  country,  in  quoting 
from  the  plaintiff's  paper,  frequently  give  credit  to  the  "New  York 
Commercial."  The  only  other  attempt  on  the  plaintiff's  part  to  prove 
possible  injury  consists  in  mere  expressions  of  opinion.  Thus,  Mr. 
James  A.  Hibson  deposes  to  the  probability  of  confusion  arising  oat 
of  the  similarity  of  names,  and  adds  that  "much  business,  especially 
advertising  business,  may  thereby  be  lost  to  the  Commercial  Adver- 
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tiser."  Mr.  George  P.  Rowell  also  expresses  the  opinion  that,  as  a 
result  of  such  confusion,  "advertising  intended  for  the  Commercial  Ad- 
vertiser will  very  frequently  reach  the  office  of  the  newspaper  called 
the  'Commercial.'"  These  opinions  are  combated  and  more  than 
met  by  opinions  to  the  contrary  effect,  expressed  by  Messrs.  Laffan. 
Lancaster,  Crlswell,  Gordon,  and  Hedge.  These  latter  gentlemen  say 
that  there  is  no  possibility  of  such  confusion  or  of  such  pecuniary 
damage  as  the  plaintiff  claims;  and  their  afBdavits  are  controlling 
because  of  the  undisputed  facts  which  form  the  basis  of  their  opin- 
ions. These  facts,  as  detailed  by  Mr.  Laffan.  are,  in  the  main,  that 
the  differences  in  the  physical  appearance  of  the  two  papers  are  so 
marked  and  distinctive  ttuit  no  possibility  for  confusion  would  arise; 
that  the  titles  of  the  two  papers  are  printed  in  type  of  different  size, 
and  wholly  dissimilar  character;  that  the  type  in  the  body  of  the 
two  papers  and  the  general  typographical  arrangement  thereof  are 
also  different;  that  the  defendant's  paper  has  as  part  of  its  title  a 
large  woodcut  or  vignette,  while  the  plaintiff's  has  none;  that  the 
character  of  the  two  papers  is  entirely  different;  that  the  plaintiffs 
is  an  evening  newspaper,  which  publishes .  the  general  news  of  the 
day,  and  which  is  sold  at  two  cents  a  copy,  while  the  defendant's  is 
a  morning  paper,  which  confines  itself  to  commercial,  financial,  trade, 
and  shipping  news,  and  which  is  published  at  five  cents  a  copy.  Upon 
these  proofs,  the  case  for  an  injunction  is  not  nearly  as  strong  as  was 
that  for  the  plaintiff  in  Borthwick  v.  Eveninc  Post,  37  Ch.  Div.  44ft, 
where  an  injunction  granted  by  Mr.  Justice  Kav  was  reversed  by  the 
lords  justices.  The  plaintiff  there  was  the  publisher  of  an  old  and 
established  newspaper  called  "The  Morning  Post."  The  defehdants. 
who  had  acquired  control  of  a  newspaper  called  "The  Daily  Re- 
corder," proceeded  to  issue  an  evening  paper  which  they  called  "The 
Evening  Post,"  adding  in  smaller  type,  under  this  title,  the  words. 
"With  Which  is  Incorporated  the  Daily  Recorder."  There  was  some 
similarity  between  the  printing  of  the  name  and  the  general  typog- 
raphy of  the  two  newspapers,  and  it  appeared  that  several  applica- 
tions had  been  made  at  the  office  of  the  Morning  Post  for  copies  of 
the  Evening  Post.  The  lords  justice  reversed  the  injunction  order, 
upon  the  ground  that  there  wa.s  no  reasonable  prospect  of  damage  or 
injury  to  the  Morning  Post.  Ix)rd  Justice  Cotton  summed  the  case 
up  in  these  words:  "In  my  opinion,  in  order  to  justify  the  court  in 
granting  an  injunction,  we  ought  to  be  satisflfd  that  there  probably 
will  be  injurj-  to  the  pockets  of  the  plaintiff.  There  is  only  a  sug- 
gestion of  possible  injury,  and  I  think  that  we  ought  not  to  act  on 
that."  Lord  Bowen  said  that  he  thought  "a  trick  had  been  attempted 
by  the  defendants'  newspaper,"  but  he  concurred  in  the  reversal  upon 
the  ground  that  the  Morning  Post  was  "not  likely  to  be  hurt."  Lord 
Chief  Justice  Coleridge  put  his  judgment  upon  the  gi-ound  that  there 
was  no  evidence  "that,  at  least  as  regards  the  Morning  Post,  any 
damage  had  been  inflicted."  Speaking  of  the  applications  that  had 
been  made  at  the  office  of  the  Morning  Post  for  copies  of  the  Evening 
Post,  he  added:  "There  have  been  twenty  applications,  and  twenty 
only,  made  to  the  Morning  Post  for  copies  of  the  Evening  Post.  But 
it  is  not  suggested — at  least,  there  is  no  evid:  nee  given  of  any  kind — 
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that  a  single  copy  less  of  the  Morning  Post  has  been  sold  than  would 
have  been  if  the  defendants  had  not  taken  the  action  they  have. 
Under  those  circumstances,  it  seems  to  me  that  there  is  not  enough 
in  this  case  to  warrant  the  interference  of  the  court  by  injunction." 
The  rule  which  governs  in  motions  of  the  present  character  is  well 
stated  in  this  latter  case.  That  rule  is  that  while  the  court  will  un- 
doubtedly afford  relief  against  such  a  simulation  of  the  plaintiff's  pub- 
lication as  is  calculated  to  mislead  the  public,  and  consequently  to 
injure  the  newspaper's  circulation  and  patronage,  yet  it  will  not  inter- 
fere where  no  harm  has  been  done  to  the  plaintiff  or  is  likely  to  be 
done  to  him  by  the  publication  complained  of.  The  cases,  both  in 
England  and  in  this  country,  are  all  one  way  as  to  this  general  prin- 
ciple (Bradbury  v.  Beeton,  39  Law  J.  Ch.  57;  Ingram  v.  Stiff.  5  Jur. 
[N.  S.]  947;  Lee  v.  Haley,  5  Ch.  App.  Cas.  155;  Clement  v.  Maddick, 

3  Jur.  [N.  8.]  592;  Snowden  v.  Noah,  Hopk.  Ch.  347;  Bell  v.  Lodie, 
8  Paige,  75;   Tallcot  v.  Moore,  6  Hun,  106;   Stephens  v.  De  Conto, 

4  Abb.  Prac.  [N.  S.]  47;  Matsell  v.  Flanagan,  2  Abb.  Prac.  [N.  S.] 
459;  Publishing  Co.  v.  Dobinson,  82  Fed.  5H;  Richardson  &  Boynton 
Co.  V.  Richardson  &  Morgan  Co.  [Sup.]  8  N.  Y.  Supp.  53;  Farmers' 
Loan  &  Trust  Co.  v.  Farmers'  Loan  &  Trust  Co.  [Sup.]  1  N.  Y.  Supp. 
44);  and  the  real  question  here,  therefore,  is  as  to  its  applicability 
to  the  present  facts.  It  is  on  this  latter  head  alone  that  we  differ 
with  the  learned  justice  below.  We  entirely  agree  with  him  that 
"the  adoption  of  a  name  which,  though  not  an  exact  imitation  of  the 
whole  name  used  by  the  injured  party,  is  calculated  to  deceive  and 
mislead,  may  be  enjoined."  We  find  nothing,  however,  in  the  facts 
presented  by  the  plaintiff,  to  justify  the  conclusion  that  the  adoption 
and  use  by  the  defendant  here  of  the  name  "New  York  Commercial," 
in  the  manner  and  under  the  circumstances  disclosed,  is  calculated 
to  deceive  any  purchaser  or  advertiser — to  quote  Vice  Chancellor 
Malins  in  Bradbury  v.  Beeton,  supra — "of  common  intelligence  and 
observation." 

The  plaintiff's  counsel  also  contends  that  its  newspaper  is  popularly 
known  as  the  "Commercial"  or  "The  New  York  Commercial,"  and  that 
the  courts,  to  quote  the  language  of  his  brief,  "protect  the  popular 
name  as  readily  as  they  do  the  real  name."  Assuming  the  latter 
proposition  to  be  correct,  it  does  not  aid  the  plaintiff.  The  fact  that 
its  newspaper,  in  common  parlance,  is  known  as  the  "Commercial"  or 
"The  New  York  Commercial,"  may  be  a  consideration  bearing  upon 
the  question  of  actual  or  probable  damage.  It  does  not,  however,  of 
itself,  give  a  proprietary  right  to  the  exclusive  use  of  the  adjective, 
regardless  of  any  question  of  actual  or  probable  injury  to  the  plain- 
tiff. In  fact,  the  plaintiff  does  not  claim  the  right  to  enjoin  any  use 
whatever  of  the  adjective  "Commercial"  in  connection  with  news- 
paper publications.  On  the  contrary,  it  frankly  admits  that  the  de- 
fendant cannot  be  restrained  from  naming  his  paper  "The  New  York 
Commercial  List"  or  "Commercial  American."  It  would  seem  to  fol- 
low that,  even  if  the  popular  voice  has  given  the  plaintiff  a  property 
right  in  the  popular  phrase,  yet  the  defendant  cannot  be  restrained 
from  naming  his  paper  "New  York  Commercial,"  unless  his  doing  so 
misleads  or  tends  to  mislead  the  public,  to  the  actual  or  probable  in- 
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jury  of  the  defendant.  It  is  fundamental  in  all  such  cases  that  the 
plaintiff  must  show  that  deception  is  probable,  or  he  cannot  succeed 
in  obtaining  the  relief  he  seeks.  Seb.  Trade-Marks  (2d  Ed.)  245.  If 
he  shows  such  deception,  actual  or  probable,  and  consequent  injury, 
actual  or  probable,  he  is  entitled  to  protection,  even  though  his  trade- 
mark has  been  innocently  and  conscientiously  made  use  of.  So  far 
we  can  freely  go  with  the  learned  counsel  of  the  plaintiff.  But  we 
cannot  quite  follow  his  reasoning  when  he  contends  that  the  pub- 
lic, by  its  short  way  of  referring  to  the  "Commercial  Advertiser,"  has 
given  the  plaintiff  some  kind  of  an  undefined  trade-mark  in  this  popu- 
lar form  of  speech, — a  doctrine  which  would  equally  apply  to  a 
"sobriquet"  or  diminutive;  that  such  popular  form  of  speech  has 
thus  become  the  i^aintiff's  "propwty";  and  that  its  unauthorized  use 
by  the  defendant,  whether  likely  to  injure  the  plaintiff  or  not,  should 
be  absolutely  enjoined,  as  an  invasion  of  a  strict  property  right.  We 
think  this  position  is  fanciful  and  farfetched.  It  is  certainly  sup- 
ported by  none  of  the  cases  which  he  cites;  and  it  ignores  the  funda- 
mental doctrine  upon  which  relief  in  this  class  of  cases  is  afforded, 
namely,  misleading,  or  the  tendency  to  mislead,  with  consequent  in- 
jury, actual  or  probable. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
flO  costs,  and  the  disbursements  of  the  appeal,  and  the  motion  for 
an  injunction  denied,  with  f  10  costs.     All  concur. 


GAI.LUP  v.  STERLING  et  al. 
(Supreme  Court,  Trial  Term,  New  York  Couuty.     March  7,  ISLS.) 

1.  PLK.'kDiNa — Motion  to  Drsmss  Compi.aist. 

On  a  motion  to  dismiss  the  complaint  because  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  its  allegations  must  be  taken  as  true. 
i.  Contracts  -Rci-e  of  Construction. 

In  consti-uing  a  contract,  effect  must  be  given  to  the  Intention  of  the  par- 
ties, so  far  as  lawful,  to  be  gathered  from  the  whole  Instrument  and  the 
nature  and  circumstances  of  the  case. 
8.  Bales— Bheach— Penalty — Optioks. 

A  contract  of  sale  of  capital  stock  expressly  stipulated  that,  should  the 
purchaser  fail  to  make  payments  of  the  price  as  agreed,  he  should  forfeit 
the  stock,  which  should  revert  to  the  seller,  and  all  claims  against  the  pur- 
chaser should  thereupon  cease.  Bclii  not  a  penalty,  but  an  option  in  tbp 
purcliaser,  to  either  pay  the  price  and  take  the  stock,  or  refuse  to  pay  and 
forfeit  the  stock,  and  a  refusal  to  pay  was  not  a  breach. 
4.  Same— DELtvEKV— Passage  of  Title. 

Where  a  contract  of  sale  of  capital  stock  recited  that  third  persons  held  the 
stock  as  collater.nl  security  for  a  corporation  debt,  so  that  the  seller  could 
not  then  deliver  it,  title  to  the  stock  did  not  pass  to  the  purchaser  by  the 
contract. 
D.  Samf. — Construction  of  Coxtkact. 

The  word  "sold"  In  a  contract  of  sale  of  chattels  does  not  necessarily  impl.v 
a  change  of  title. 
6.  Same — Actiok  for  Bukach — Pi.eadixo. 

Where  a  contract  of  sale  of  capital  stock  recited  that  third  persons  helJ 
the  stock  as  collateral  security,  so  that  it  could  not  then  be  delivered,  a  coni- 
plahit  for  damages  for  a  breach  by  the  purchaser,  which  fails  to  allege  a 
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delivery  of,  or  ability  and  readiness  of  the  seller  to  deliver,  tbe  stock,  Is 
Insufficient. 

Action  by  Albert  S.  Gallup  against  Susie  Price  Sterling  and  others, 
as  executors  of  the  last  will  and  testament  of  Theodore  W.  Sterling, 
deceased.  Judgment  was  rendered  dismissing  the  complaint,  and 
plaintiff  moved  for  a  new  trial.     Denied. 

Lotham  E.  Reed  and  Thaddeus  D.  Kenncson,  for  plaintiff. 
Joseph.  H.  Cboate,  for  defendants. 

DAVY,  J.  This  action  was  commenced  in  1890  against  Theodore 
W.  Sterling,  and  has  since  been  revived  against  the  present  defendants 
as  his  executors.  The  case  came  on  for  trial  in  December,  1897,  and, 
after  counsel  for  the  plaintiff  had  opened  his  case,  the  learned  coun- 
sel for  the  defendants  moved  that  the  complaint  be  dismissed,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  granted  the  motion,  and  took  under  consideration 
the  plaintiff's  motion  for  a  new  trial  on  all  the  grounds  stated  in 
section  999  of  the  Code  of  Civil  Procedure.  The  rule  is  well  settled 
that,  on  a  motion  to  dismiss  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  its  allegations 
must  be  taken  as  true,  and  the  sole  question  presented  for  the  con- 
sideration of  the  court  is  whether  it  sufficiently  states  a  cause  of  ac- 
tion. Tooker  v.  Arnonx,  76  N.  Y.  397;  Sheridan  v.  Jackson,  72  N. 
Y.  170.  The  action  is  upon  a  contract  which  was  made  between 
the  plaintiff  and  Theodore  W.  Sterling.  It  states  that  the  plaintiff  is 
the  owner  of  850  shares  of  the  capital  stock  of  the  Narrow  Fabric 
Loom  Company,  of  the  city  of  New  York,  which  the  plaintiff  has  sold 
to  Sterling  for  f  15  per  share,  payable  as  follows:  f  1,000  on  the  sign- 
ing of  the  contract,  and  the  further  sum  of  |4,000  on  or  before  three 
months  from  the  date  of  the  agreement;  and  it  was  further  agreed 
that,  whenever  the  full  sum  of  fo,000  and  interest  thereon  should  have 
been  paid  by  Sterling,  the  plaintiff  was  to  assign  and  deliver  to  him 
250  shares  of  said  stock;  and,  in  case  Sterling  failed  to  pay  the  |4,000 
and  interest  within  the  time  specified,  then  the  |1,000  paid  and  the 
said  250  shares  of  stock  wwe  to  be  forfeited.  The  agreement  fur- 
ther recites  that  Lester  &  Kane  hold  600  of  the  said  850  shares  of  said 
capital  stock  as  part  security  for  the  payment  of  the  sum  of  |50,000 
due  to  the  company,  which  the  plaintiff, could  not  then  deliver  to 
Sterling.  It  is  further  stipulated  in  the  contract  that  the  remaining 
f7,750  shall  be  paid  in  three  installments,  at  one,  three,  and  six 
months,  with  interest  from  the  date  that  the  sum  of  $50,000  due 
Lester  &  Kane  shall  have  been  paid.  The  agreement  also  provides 
that,  "should  Sterling  fail  to  pay  the  sums  due  from  him  as  set  forth 
in  the  contract,  he  shall  forfeit  said  stock,  and  the  same  shall  revert 
to  the  plaintiff,  and  all  claims  against  the  said  Sterling  shall  cease." 

In  construing  this  agreement,  we  must  give  effect  to  the  intent  of 
the  parties,  so  far  as  such  intent  can  be  collected  from  the  whole  in- 
strument and  is  consistent  with  the  rules  of  law.  There  is  no  mis- 
taking the  true  meaning  of  tiie  contract,  which  is  set  forth  in  full  in 
the  complaint.     The  parties  declare,  in  language  not  capable  of  being 
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nusanderstood  or  misinterpreted,  that  they  hare  agreed  that,  if  Ster- 
ling shall  fail  to  pay  the  |7,750,  title  to  the  stock  shall  revert  to  the 
plaintiff,  and  all  claims  against  Sterling  shall  cease.  "One  of  the 
familiar  rules  of  construction  is  that  courts  are  to  be  guided  by  the 
intention  of  the  parties,  to  be  gathered  from  the  language  of  the 
contract  itself  and  from  the  nature  and  circumstances  of  the  case." 
Colwell  V.  Lawrence,  38  N.  Y.  74;  Cotheal  t.  Talmage,  9  N.  Y.  554. 
The  contract,  fairly  construed,  gires  Sterling  the  option  to  determine 
whether  he  would  take  the  stock  and  pay  the  balance  due  upon  the 
contract,  or  allow  it  to  be  forfeited  and  revert  to  the  plaintiff.  There 
could  be  no  breach  of  contract  if  Sterling  did  all  that  the  contract  re- 
quired him  to  do,  and,  if  there  was  no  breach,  no  action  could  be  main- 
tained for  the  contract  price  of  the  stock. 

The  plaintiff  contends  that  the  forfeiture  and  reverter  of  the  stock 
provided  for  in  the  contract  is  in  the  nature  of  a  penalty,  and  tliat 
the  plaintiff  has  his  election  to  resort  to  the  penalty,  or  he  can  resort 
to  any  other  remedy.  THie  above  rule  does  not  apply  to  this  contract, 
because  the  agreement  on  the  part  of  the  plaintiff  to  accept  the  stock 
and  release  Sterling  is  absolute,  and  an  action  against  the  defend- 
ants in  any  form  cannot  be  maintained.  Sterling,  by  paying  the 
fl,000  at  the  time  the  contract  was  executed,  obtained  the  right  to 
purchase  850  shares  of  the  capital  stock  of  the  Narrow  Fabric  Loom 
Company  upon  the  payment  of  the  sums  agreed  upon  in  the  contract. 
Whether  he  availed  himself  of  this  privilege  or  not  was  optional  with 
him.  He  expressly  stipulated,  in  case  he  did  not  take  the  stock,  it 
should  be  forfeited,  and  the  title  to  the  same  should  revert  to  the 
plaintiff,  and  the  plaintiff  expressly  agreed  to  accept  the  stock,  and 
to  release  Sterling  from  all  claims  upon  the  contract.  The  parties  to 
this  agreement  had  the  right  to  insert  such  conditions  therein  as  they 
might  mutually  agree  upon,  or  which  they  might  consider  necessary 
to  protect  their  interests  in  the  sale  and  purchase  of  the  stock,  and. 
when  made,  must  be  constnied  and  enforced  like  all  other  contracts, 
according  to  the  expressed  understanding  and  intent  of  the  parties 
making  it. 

It  was  held  in  Manvel  v.  Holdredge,  45  N.  Y.  151,  under  a  con- 
tract where  the  defendant,  in  consideration  of  the  assignment  to  him 
by  the  plaintiff  of  an  interest  in  a  patent,  bound  himself  to  pay  the 
plaintiff  |1,000  before  the  end  of  the  next  year,  or  reassign  the  patent, 
hiat  the  year  having  elapsad  without  payment,  and  the  defendant  hav- 
ing, at  the  time  the  money  was  demanded,  offered  to  reassign  the  pat- 
ent, no  action  would  lie  against  him  to  recover  the  fl,OO0,  as  there 
had  been  no  breach  of  the  contract.  Allen,  J.,  in  speaking  for  the 
court,  says:  "By  its  terms,  he  had  the  option,  during  the  whole  year. 
to  pay  the  price,  and,  upon  his  failure  to  do  so  within  that  time,  the 
plaintiff's  only  remedy  was  to  compel  the  reassignment,  or,  in  case  of  a 
refusal,  to  recover  whatever  might  be  its  value." 

Taking  into  view  all  the  provisions  of  the  contract,  it  is  clear  thiit 
Sterling  had  the  option  to  pay  the  remaining  $7,750,  with  the  ac- 
cumulated interest  thereon,  and  take  the  balance  of  the  stock,  or  to 
allow  it  to  be  forfeited  and  revert  to  the  plaintiff;  and  it  is  also 
clear  that  the  plaintiff  agreed  to  accept  the  stock  in  case  it  was  for- 
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felted,  and  to  release  Sterling  from  all  the  obligations  of  the  contract 
This  action,  therefore,  cannot  be  maintained,  for  the  reason,  which  I 
have  already  indicated,  that  there  has  been  no  breach  of  the  contract. 
Assuming,  however,  that  there  was  a  breach,  the  plaintiff,  even  then, 
could  not  maintain  this  action.  The  rule  is  that,  where  the  right  of 
action  depends  upon  a  condition  precedent,  its  performance  must  be 
averred  in  the  complaint  There  could  be  no  breach  of  the  agree- 
ment to  pay  the  money  until  the  stock  had  been  tendered.  While 
the  stock  remained  pledged  to  Lester  &  Kane,  no  title  passid  to  Ster- 
ling, and  no  legal  tender  could  be  made  to  him.  He  may  have  had  an 
equitable  interest  in  the  stock  which  could  only  be  made  perfect  by  the 
payment  of  Lester  &  Kane's  demand,  which  he  was  not  required  to 
do  by  the  terms  of  the  contract.  Sterling  had  no  such  interest  or 
title  to  the  stock  as  could  be  reached  by  his  creditors  by  levy  and 
sale  under  execution.  The  stock  had  been  assigned  and  pledged  to 
Lester  &  Kane  as  security  for  the  payment  of  the  f 50,000,  and  they 
could  retain  and  sell  it,  if  their  lien  was  not  satisfied.  The  rule  is 
well  settled  that  a  contract  of  sale  and  purchase  does  not  pass  the 
title  when  anything  remains  to  be  done  by  the  seller  to  ascertain  the 
Identity,  quality,  quantity^  or  price  of  the  property.  Burrows  v. 
Whitaker,  71  N.  Y.  296.  OThe  word  "sold,"  in  a  contract  of  sale  of 
chattels,  does  not  necessarily  imply  a  change  of  title  in  the  goods. 
Whether  the  contract  changed  the  title  to  the  stock,  or  only  agreed  to 
sell  and  deliver  it  thereafter,  depends  upon  the  whole  of  the  language 
used  in  the  contract  Anderson  v.  Read,  106  N.  Y.  351,  13  N.  E.  29V 
No  tune  was  fixed  for  the  payment  of  the  f  50,000  to  Lester  &  Kane, 
at  least  so  far  as  appears  from  the  contract.  It  was  problematical 
whether  it  ever  would  be  paid  or  not.  How  was  Sterling  to  know 
whether  the  stock  bad  been  reassismed,  unless  he  was  notified  by  the 
plaintiff  that  it  was  in  his  possession,  ready  to  be  delivered  upon  the 
payment  of  the  contract  price?  He  was  not  bound  to  pay  the  iwice 
agreed  upon  for  the  stock  without  receiving  it;  and  how  can  it  be  said 
that  he  refused  to  receive  the  stock,  and,  pay  the  money  for  it,  when  it 
never  was  tendered  to  him?  The  contract  for  the  sale  of  the  stock 
was  executory,  and,  until  the  stock  was  released  from  the  lien  of 
Lester  &  Kane,  the  title  to  it  could  not  be  transferred  to  Sterling. 
The  acts  of  the  parties  in  the  delivery  of  the  stock  and  payment  of 
the  money  were  to  be  simultaneous.  Neither  could  put  the  other  in 
default,  except  by  performance  or  tender  of  performance  on  his  part; 
and  a  recovery  cannot  be  had  for  nonperformance  of  the  contract,  un- 
less an  actual  performance  or  tender  of  performance  is  averred  and 
proved  by  the  party  alleging  a  breach  of  the  contract  by  the  other. 
Lester  v.  Jewett,  11  N.  Y.  453;  Wheeler  v.  Garcia,  40  N.  Y.  589; 
Currie  v.  White,  45  N.  Y.  835;  Sawyer  v.  Dean,  114  N.  Y.  477,  21  N. 
E.  1012.  The  plaintiff  nowhere  alleges  in  his  complaint  that  he  of- 
fered to  transfer  and  deliver  the  stock  upon  the  payment  of  the  con- 
tract price.  Ability  and  readiness  to  deliver  was  a  fact  material  ta 
be  averred  by  the  plaintiff  in  his  complaint.  Kein  v.  Tupper,  52  N.  Y. 
553.  It  was  held  in  Lester  V.  Jewett,  11  N.  Y.  453:  "When  a  party 
agrees  in  writing,  for  value  received,  to  purchase  stock  at  a  future 
day,  at  a  price  named,  to  entitle  the  vendor  to  recover  upon  sach  an 
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agreement,  he  must  aver  and  prove  tender  and  offer  to  transfer  the 
stock  to  the  purchaser."  In  Haydon  v.  Demets,  53  N.  Y.  428,  Chief 
Judge  Church,  in  speaking  for  the  court,  says:  "The  contract  for 
the  sale  of  the  copper  was  executory.  Although  the  plaintiff  owned 
the  specific  copper  sold,  he  also  had  other  copper  of  the  same  quality, 
and.  until  it  was  designated  and  set  apart,  the  title  remained  in  him. 
Pa>Tnent  and  delivery  were  to  be  simultaneous  acts,  and  neither 
party  could  maintain  an  action  against  the  other  without  performance 
or  tender  of  performance  on  his  part."  He  also  says:  "The  setting 
apart  and  tender  gave  them  a  right  of  property  in  the  coK)er,  but  not 
the  right  of  possession  without  payment"  There  is  a  broad  dis- 
tinction between  this  case  and  the  cases  cited  by  the  learned  coansel 
for  the  plaintiff,  in  which  the  terms  (rf  the  forfeiture  were  entirely 
different. 

The  motion  for  a  new  trial,  therefore,  must  be  denied,  with  |10 
costs  to  the  defendants. 


(22  >.ris<-.  Rep.  573.) 

AMERICAN  SURETY  00.  OF  NEW  YORK  v.  CROW  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.     February  23,  1898.) 

1,  Principal  and  Sdrety— CoNxnACT  under  Seal — Inconsistbkt  Parol  Agree- 

ueNT. 

Where  plaintiff  executed  a  statutory  undertaking,  on  appeal,  on  bebalf 
of  defendants,  who  agreed  in  writing,  under  seal,  to  Indemnify  plaintiff 
therein.  It  was  not  admissible.  In  an  action  on  such  agreement,  for  one  of 
the  parties  defendant  to  show  a  contemporaneous  parol  understanding  with 
plaintiff,  whereby  his  execution  of  such  obligation  was  to  be  regarded  as 
formal  only,  and  that  bis  co-surety  alone  waa  to  be  liable  thereon. 

2.  Same— Discharge  by  Note  of  Co-Surety. 

W^here  one  of  two  sureties  on  a  sealed  obligation  gave  his  note  for  the 
demand,  and  thereafter  renewed  such  note,  which  promises  were  not  to 
operate  In  satisfaction  unless  followed  by  payment,  such  promises  nnper- 
formed  did  not  discbarge  his  co-surety,  If  not  prejudiced  thereby. 

Action  by  the  American  Surety  Company  of  New  York  against 
Moses  R.  Crow  and  others  on  an  indemnity  agreement.  Judgment 
for  plaintiff. 

John  J.  Crawford,  for  plaintiff. 
Franklin  Bien,  for  defendant  Crow. 

McADAM,  J.  The  Shickle,  Harrison  &  Howard  Iron  Company, 
on  August  20, 1889,  recovered  a  judgment  against  Rowland  N.  Hazard 
and  others  for  fl6,974:.15,  from  which  Hazard  appealed  to  the  su- 
preme court,  general  term;  and  the  plaintiff  herein,  at  the  request 
of  the  defendants  herein,  executed  the  usual  statutory  undertaking 
thereon,  whereby  it  obligated  itself  that  the  appellant  would  pay  the 
judgment  if  affirmed  on  such  appeal,  together  with  all  costs  awarded 
on  such  affirmance.  The  complaint  alleges  and  the  answer  admits 
"that,  in  consideration  and  as  a  condition  of  the  execution  by  this 
plaintiff  of  the  undertaking  aforesaid,  the  defendants  herein,  by 
their  agreement  in  writing,  signed  with  their  names  and  sealed  with 
their  seals,  promised  and  agreed  with  this  plaintiff  that  they  (the 
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said  defendants)  shonld  and  would  at  all  times  indemnify  and  keep 
indemnified  and  save  harmless  this  plaintiff  from  and  against  all  loss, 
damages,  costs,  charges,  counsel  fees,  and  expense  whatsoever  which 
plaintiff  might  for  any  cause,  at  any  time,  sustain  or  incur  by  reason 
or  in  consequence  of  having  executed  the  said  undertaking."  There- 
after, and  on  January  9,  1891,  the  said  judgment  was  aflQrmed,  with 
$112.17  costs.  Hazard  failed  to  pay  the  judgment,  and  the  plaintiff, 
on  January  30, 1891,  was  obliged  to,  and  did,  pay  |18,557.80  in  settle- 
ment thereof.  It  was  objected  that  the  trial  could  not  proceed 
against  the  defendant  Crow  on  the  ground  that  the  action  was  not 
at  issue  as  to  his  two  co-defendants  and  joint  obligors,  Thurber  and 
Hazard,  process  not  having  been  served  upon  them.  The  same  objec- 
tion was  made  when  the  cause  was  ordered  on  the  calendar;  but  it 
was  overruled,  and  an  appeal  from  the  order  was  dismissed  by  the 
appellate  division.  This  ruling  is  therefore  accepted  as  settling  the 
law  of  the  case  in.  respect  to  the  point  raised. 

Apart  from  certain  credits  claimed  by  the  defendant  Crow,  which 
will  be  hereafter  considered,  he  places  his  defense  upon  the  grounds: 

1.  That  he  was  interested  on  the  appeal  as  the  attorney  for  Haz- 
ard, the  defeated  defendant;  that  Horace  K.  Thurber  had  been  ac- 
cepted by  the  plaintiff  as  a  satisfactory  indemnitor;  that  Mr.  Nugent, 
who  was  then  secretary  of  the  plaintiff,  and  in  charge  of  the  bond 
department,  stated  that  he  desired  Mr.  Crow  to  execute  the  indem- 
nity agreement  to  satisfy  the  rules  of  the  company,  which  required 
two  indemnitors,  but  that  the  execution  of  the  bond  by  him  was 
to  be  regarded  as  formal  only,  for  he  would  not  be  bolden  thereon, 
as  the  plaintiff  would  look  for  indemnity  exclusively  to  Mr.  Thurber, 
by  whom  it  was  to  be  secured.  Crow  testified  that  such  was  the 
arrangement  under  which  he  became  surety.  Mr.  Nugent,  on  the 
other  hand,  denies  that  there  was  any  such  understanding,  and  testi- 
fied that,  while  the  rules  of  the  company  do  not  direct  the  taking  of 
any  fixed  number  of  sureties,  it  required  two  in  this  instance,  and 
he  was  therefore  particular  enough  to  require  Mr.  Crow  to  justify 
before  he  would  accept  him, — a  course  not  likely  to  be  pursued  with 
a  nominal  surety.  The  indemnity  agreement  shows  that  Crow  did 
justify  by  aflidavit,  showing  the  ownership  of  f  15U,00U  worth  of  prop- 
erty, which  he  particularly  specified.  While  an  instrument  not  un- 
der seal  may  be  delivered  upon  condition,  the  observance  of  which 
as  between  the  parties  is  essential  to  its  validity  (Bookstaver  v. 
Jayne,  60  N.  Y.  146;  Benton  v.  Martin,  52  N,  Y.  570;  Higgins  v. 
Rldgway,  153  N.  Y.  130,  47  N.  E.  32),  it  is  not  admissible  to  show  a 
contemporaneous  parol  agreement  inconsistent  with  that  which  is 
written,  and  tending  directlv  to  nullifv  it  (Gordon  v.  Niemann,  118 
N.  Y.  152.  23  N.  E.  454;  Thomas  v.  Scutt,  127  N.  Y.  133.  27  N.  E.  961; 
Bank  v.  Murphy,  9  Daly,  510;  Russell  v.  Kinney,  1  Bandf.  Ch.  34; 
Bank  v.  Tisdale,  18  Hun,  151,  affirmed  84  N.  Y.  655;  Davis  v.  Ran- 
dall, 115  Mass.  547).  The  indemnity  bond  was  given  to  induce  the 
plaintiff  to  become  surety  on  the  undertaking^  on  appeal ;  and  the 
plaintiff  was  induced  thereby  to  incur  the  liability  indemnified 
against,  so  that  the  obligation  is  founded  on  a  valuable  consideration. 
In  this  respect  the  case  differs  from  Higgins  y.  Ridgway,  supra, 
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which  was  an  action  on  a  proraissory  note  without  considCTation, 
delivered  upon  condition  that  the  maker  should  not  be  liable  thereon. 
Crow  is  evidently  mistaken  in  supposing  that  any  such  inconsistent 
oral  understanding  was  had,  for  the  parties  in  interest  intended. 
and  acted  on  the  intention,  that  he  should  be  holden  according  to 
the  terms  of  the  sealed  obligation.  The  fact  that  Crow  was  attorney 
for  the  principal  does  not  affect  his  liability  as  surety.  The  obliga- 
tion was  not  an  ordinary  court  bond.  If  it  had  been,  he  might  have 
been  rejected  by  the  court  because  of  his  relation  to  the  principal: 
but,  where  no  such  objection  is  made  by  the  creditor,  even  an  attor- 
ney may  become  liable.  Foxall  v.  Bowerman,  2  East,  182,  note: 
Banter  v.  Levi,  1  Chit.  713;  Bell  v.  Gate,  1  Taunt.  162. 

2.  That  the  plaintiff  settled  all  liability  on  the  bond  with  Thurber. 
the  co-surety,  by  accepting  from  him  notes,  stocks,  and  securities, 
whereby  Crow  was  discharged.  Thurber  did  give  a  six-months  note 
for  the  demand,  secured  by  stock  of  the  Hazard  Company,  which 
note,  after  the  payment  of  six  months'  interest,  was  renewed  by  an- 
other at  three  months.  But  these  promises  to  pay  were  not  given 
or  accepted  in  satisfaction,  and  were  not  so  to  operate  unless  followed 
by  payment.  They  were  unperformed,  and  nothing  was  realized 
from  the  stock.  The  broken  promises  to  pay  did  not  discharge  the 
sealed  obligation  sued  upon.  Where  time  is  given  to  the  principal 
debtor  without  the  consent  of  the  sureties,  they  may  be  discharged; 
but  the  mere  giving  of  time  to  a  co-surety  whose  obligation  is  equal 
will  not  discharge  the  other  if  not  prejudiced  thereby.  Draper  v. 
Weld,  13  Gray,  580.  The  acts  of  Thurber  in  further  securing  the 
plaintiff  in  no  manner  prejudiced  his  co-surety,  Crow,  and  did  not 
discharge  the  liability  of  either  on  the  bond. 

These  defenses  being  unavailing,  the  next  question  arises  as  to 
what,  if  any,  credi'ts  the  indemnitors  are  entitled  to  on  account  of 
collections  made  by  the  plaintiff  in  proceedings  founded  on  the  judg- 
ment secured,  and  of  whidh  it  afterwards  became  the  owner  by  as- 
signment. The  agreement  with  Thurber  respecting  the  Thirty- 
Eighth  street  house  clearly  shows  that  the  interest  taken  by  him  in 
that  transaction  was  to  protect  his  liability  on  the  bond  in  suit,  and 
that  the  profit  made  thereon  by  the  plaintiff  should  be  credited  on 
the  indemnity  obligation,  for  he  was  interested  in  discharging  that 
obligation,  and  that  only.  The  indemnitors  must  also  be  credited 
with  so  much  of  the  moneys  collected  in  the  surplus  proceedings  on 
the  Waverley  place  property  as  are  properly  applicable  to  the  iron 
company's  judgment,  upon  the  principle  decided  in  Re  Hazard.  7:i 
Hun,  22,  23  N.  Y.  Supp.  928,  affirmed  141  N.  Y.  586,  36  N.  E.  7.^9. 
And  see  Goetz  v.  Mott  (Sup.)  1 N.  Y.  Supp.  153.  The  moneys  realizefl 
on  the  attachment  against  the  Narragansett  property  were  properly 
applied  to  the  Wing  judgment,  because  collected  in  proceedinjrs 
founded  upon  it.  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  459.  The  f  l.OOO 
received  on  the  Thompson  claim  came  from  one  Moriarty,  who  was 
interested  in  having  It  applied  on  the  Thompson  liability,  with  re- 
spect to  which  he  was  co-obligor.  These  two  items  cannot  be  cred- 
ited to  the  defendants.  No  specific  application  of  the  moneys  was 
made  by  the  ci'editor  until  the  cause  was  on  trial,  and  after  the 


Digitized  by 


Google 


iSup.  Ct.)  GRIEVE    V.    NEW    YORK    CENT.  &   H.  B.   R.   CO.  949 

right  had  vested  in  the  court  to  make  such  application  as  would  have 
been  made  if  the  parties  in  interest  had  acted  in  the  matter.  Id.  447. 
Indeed,  in  a  case  of  payments  other  than  by  the  voluntary  act  of  the 
<iebtor,  there  is  generally  no  question  of  application  by  the  parties. 
Id.  459;  Bank  v.  Moore,  112  N.  Y.  543,  20  N.  E.  357.  The  principal 
and  interest  account  between  the  parties  stated,  according  to  these 
views,  leaves  a  balance  of  |8,823.13  due  to  the  plaintiff. 
Judgment  accordingly,  with  costs,  and  |200  allowance. 


GRIEVE  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourtb  Department    February  Q,  1886.) 

1.  Carhibks— LiABir.i-rr  as  Warehocseubn. 

The  liability  of  a  railroad  company  la  that  of  a  warehouseman,  where  the 
consignee  of  freight  neglected  to  obtain  It  after  the  company  had  notified  him 
that  It  was  stored  In  Its  freight  house,  and  It  was  burned. 
Z.  Same— Neolioencb. 

A  carrier  holding  goods  In  Its  warehouse  for  the  consignee  la  liable  for 
failure  to  exercise  ordinary  care. 
S.  Same— Burden  of  Proof. 

One  suing  for  the  value  of  goods  that  were  burned  with  the  storehouse  of 
a  carrier  having  the  liability  of  a  warehouseman  must  show  that  the  loss 
was  caused  by  ttte  carrier's  negligence. 
4.  Same— Etidencb— Questions  for  Jubt. 

Plaintiff's  goods  were  burned  in  defendant's  warehouse,  separated  by  a 
partition  from  his  office,  In  which  bad  been  an  old  stove  so  out  of  repair 
that  live  coals  had  frequently  dropped  on  the  floor,  and  one  time  had  set 
fire  thereto,  and  woodwork  near  the  stove  had  been  scorched.  Defendant's 
employe  had  told  him  that  the  stove  was  dangerous.  There  was  evidence 
that  the  fire  In  question  originated  in  the  office  near  the  stove.  Held  suffi- 
cient evidence  of  defendant's  negligence  -  to  require  the  submission  of  the 
question  to  the  Jury. 

Appeal  from  trial  term. 

Action  by  Alexander  Grieve  against  the  New  York  Central  &  Hod- 
son  River  Bailroad  Oranpany.  Judgment  for  defendant,  and  plain- 
tiff appeals  from  the  order  denying  his  motion  for  a  new  trial  on  the 
minutes.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

John  Gillette,  for  appellant. 
Albert  H.  Harris,  for  respondent 

GREEN,  J.  On  January  31,  1894,  plaintiff  purchased  and  shipped 
from  Buffalo  25  tierces  of  lard,  which  were  consigned  to  him  at 
Canandaigua.  The  lard  was  shipped  over  the  road  of  defendant.  It 
wa.s  received  at  Canandaigua  February  2d,  and  placed  in  defendant's 
freight  house  on  the  next  day.  The  plaintiff  was  duly  notified  of  its 
arrival,  but  neglected  to  obtain  the  same,  and  it  remained  in  the 
storehouse  nntil  between  half  past  12  and  1  o'clock  of  February  23-24, 
1894,  when  it,  with  the  freight  bouse  of  defendant,  was  consumed  by 
fire.     This  action  was  instituted  to  recover  the  value  of  the  lard. 
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Upon  the  trial  the  learned  court  granted  a  nonsuit.  The  plaintiff 
made  a  motion  for  a  new  trial  upon  the  minutes  of  the  court.  It  was 
denied,  and  from  the  order  denying  such  motion  this  appeal  was  taken. 

We  are  of  the  opinion  that  the  evidence  jaresented  upon  the  trial 
failed  to  eatablish  a  cause  of  action  against  the  defendant  as  common 
carrier,  and  that  its  liability,  if  any,  to  the  plaintiff,  is  that  of  waiv- 
houseman.  Although  the  relation  of  common  carrier  had  terminated, 
the  defendant,  as  warehouseman,  was  responsible  for  the  security  and 
fitness  of  the  place  where  the  lard  was  stored,  and  was  required  to  take 
the  necessary  precaution  for  the  safety  of  the  goods,  and  was  also 
responsible  for  ordinary  care  and  attention  of  its  servants  and  agents 
in  caring  for  the  lard,  so  that  the  same  might  be  delivered  whenever 
called  for.  But  the  care  which  the  defendant  was  obliged  to  exercise 
was  only  ordinary  care,  and  no  greater  than  that  an  ordinarily  prudent 
man  would  exercise  in  protecting  and  caring  for  his  own  property. 
It  was,  however,  obligatory  upon  the  defendant  to  use  greater  care 
than  would  have  been  required  had  it  been  a  gratuitous  bailee;  for 
where  the  latter  relation  exists  the  liability  is  only  for  gross  negli- 
gence. 

There  was  no  opinion  written  by  the  learned  trial  justice  upon 
making  the  order  appealed  from,  and  we  are  in  ignorance  of  the 
gronndis  of  his  decision.  We  think  it  probable  that  such  decision  was 
based  upon  the  ground  that,  under  the  evidence,  the  defendant  was, 
at  the  time  of  the  destruction  of  this  property,  a  gratuitous  bailee. 
It  appears,  however,  from  the  bill  of  lading  and  from  the  decisions 
applicable  to  this  case,  that  the  defendant,  after  its  liability  as  com- 
mon carrier  had  ceased,  became  liable  for  the  custody  of  the  goods 
as  warehouseman ,  and  as  such,  if  the  goods  were  not  removed  within 
a  reasonable  time,  was  entitled  to  compensation  for  which  it  had  a 
lien  as  warehouseman  upon  the  lard.  Yet,  notwithstanding  the  obli- 
gation rested  upon  the  defendant  as  warehouseman,  and  notwithstand- 
ing the  destruction  by  fire  of  its  warehouse  and  the  property  of  the 
plaintiff,  it  was  incumbent  upon  the  plaintiff  to  show  that  his  loss 
was  caused  by  the  negligence  of  the  bailee.  Liberty  Ins.  Co.  v.  Central 
Vermont  R.  Co.,  19  App.  Div.  509,  46  N.  Y.  Supp.  576.  If  the  learned 
trial  court  granted  the  nonsuit  on  the  ground  that  there  was  not  suf- 
ficient evidence  of  defendant's  negligence  to  require  a  submis^on  of 
that  question  to  the  jury,  I  am  of  the  opinion  that  that  also  was  error. 
In  one  corner  of  the  freight  house  where  the  property  of  plaintiff  was 
stored  was  an  office,  12  or  14  feet  square,  partitioned  from  the  bsd- 
ance  of  the  warehouse ;  and  in  that  oflSce  was  a  stove,  which  had  l»e;m 
used  for  many  years,  and  which  the  evidence  discloses  was  somewhat 
out  of  repair,  and  had  remained  so  for  some  considerable  time;  that, 
by  reason  of  such  condition,  live  coals  had  on  several  occasions  dropped 
therefrom  to  the  floor  beneath;  and  one  witness  testified  that  in  the 
fall  previous  to  the  destruction  of  the  building  the  floor  in  the  of- 
fice was  discovered  to  be  on  flre,  which  condition  was  caused  by  the 
burning  coals  which  had  dropped  from  the  stove.  There  was  also 
evidence  tending  to  show  that  the  woodwork  in  close  proximity  to  the 
stove  showed  indications  of  having  been  scorched  and  burned  by  the 
heat  of  the  stove.     There  was  also  evidence  tending  to  show  that 
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one  of  the  employes  of  the  defendant  had  called  the  attention  of  de- 
fendant's agent  in  charge  of  the  freight  house  at  Canandaigua  to  the 
dangerous  condition  of  the  stove;  that  he  acknowledged  that  the 
condition  ought  to  be  remedied;  that  he  had  endeavored  to  do  so, 
but  that  he  was  unable  to  obtain  from  the  defendant  another  stove. 
The  plaintiff  also  gave  evidence  tending  to  show  that  the  fire  in  ques- 
tion originated  in  this  oflBce,  and  in  close  proximity  to  the  stove. 
This  and  other  evidence  given  in  behalf  of  the  plaintiff  was  suf- 
ficient to  require  a  submission  to  the  jniy  of  the  question  of  defend- 
ant's negligence. 

It  therefore  becomes  necessary  to  reverse  the  order,  and  to  order 
a  new  trial,  with  costs  to  the  appellant  to  abide  the  event  of  the  ac- 
tion.    All  concur. 


NEW  YORK  MAIL  &  NEWSPAPER  TRANSP.  CO.  V.  SHEA. 

(Sapreme  Court,  Special  Term,  Kings  County.    March  7,  1888.) 

CJOHTBMPT— Violation  op  Injunction. 

The  special  term  of  the  SeconcI  Judicial  department,  following  the  deci- 
sions of  the  appellate  division  and  general  term,  will  refuse  to  punish  an 
officer  of  a  city,  acting  under  the  advice  of  its  Counsel,  for  disobeying  an 
inJUDCtlon  order,  pending  an  appeal  therefrom,  on  the  ground  that  such 
punishment  would  be  harsh,  though  It  seems  that  such  officer  should  be 
adjudged  In  contempt. 

Action  by  the  New  York  Mail  &  Newspaper  Transportation  Com- 
pany against  John  L.  Shea  individually  and  as  commissioner  of 
bridges  of  the  city  of  New  York.  Motion  by  plaintiff  to  punish  de- 
fendant and  others  for  contempt  for  alleged  disobedience  of  an  in- 
junction ordered  made  and  entered  on  the  8th  day  of  February,  1898, 
restraining  the  defendant  during  the  pendency  of  the  action  from  pre- 
venting the  plaintiff  from  laying  its  mail  tubes  across  the  New  York 
and  Brooklyn  bridge.     Denied. 

Selden  Bacon,  for  the  motion. 

Almet  F.  Jenks,  Asst.  C!orp.  Counsel,  opposed. 

GAYTfOR,  J.  Following  the  decision  in  Oakley  v.  Ookalete,  16 
App.  Div.  65,  4-4  N.  Y.  Supp.  1070,  I  cannot  grant  this  motion.  In 
that  case  the  plaintiff's  attorney  obtained  from  the  judge  of  this 
court  who  was  holding  the  regular  trial  term  and  special  term  in 
Westchester  county,  an  order  to  show  cause  why  leave  to  serve  an 
amended  ccnnplaint  should  not  be  given.  It  contained  a  stay  of 
the  trial  meanwhile.  The  defendant's  attorney  intentionally  disre- 
garded the  stay,  by  moving  the  case  for  trial  and  taking  judgment 
by  default  before  another  judge  sitting  at  the  Saturday  special  term 
assigned  for  each  Saturday  in  that  county.  Upon  moving  the  case 
for  trial  he  also  procured  the  judge  presiding  to  vacate  the  said  order 
and  stay.  This  of  course  the  learned  judge  was  wholly  without 
power  to  do  ex  parte,  either  as  a  judge  or  as  a  court,  as  the  attorney 
mast  have  well  known,  for  it  is  too  well  known  to  need  that  reference 
be  made  to  the  section  of  the  Code  for  it;  and  that  the  attorney  was 
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instrumental  in  having  the  learned  judge  do  so  was  no  excuse  or 
protection  to  him,  but  an  aggravation  of  his  offense.  Koehler  v. 
Itank  (Sup.)  6  N.  Y.  Supp.  470,  affinaed  in  U7  N.  Y.  661,  22  N.  E. 
1134.  Nor  was  the  order  thus  treated  with  contempt,  in  violation 
of  general  rule  37.  That  rule  forbids  such  a  stay  of  .a  trial  at  "trial 
term''  only,  and  not  at  "special  term."  The  constitution  (article 
e,  §  2),  and  the  Code  of  Civil  Procedure  (sections  229,  232,  etc.),  desig- 
nate and  prescribe  special  terms  and  trial  terms  separately;  and  the 
piovince  of  each,  and  that  neither  includes  the  other,  are  too  well 
fstablished  to  be  susceptible  of  mistake,  much  less  dispute.  The 
said  rule  also  specifically  follows  the  same  nomenclature.  Further- 
more, it  does  it  in  a  way  not  to  permit  any  one  to  suppose  that  the 
part  of  it  to  which  I  have  referred  could  relate  to  special  terms. 
It  provides  that  motions  may  be  brought  on  "at  special  or  trial 
terms"  by  notices  of  motion  or  orders  to  show  cause ;  and  then  pro- 
vides (leaving  out  special  terms)  that  no  such  order,  except  in  the 
First  judicial  district,  "if  served  within  ten  days  of  the  trial  term" 
at  which  the  action  is  to  be  tried,  shall  stay  proceedings,  unless  made 
by  the  judge  appointed  "to  hold  such  trial  term."  Moreover,  the 
said  rule  before  its  recent  amendment  to  conform  to  the  changes 
in  the  judicial  system-,  in  express  terms  related  only  to  "circuit" 
courts  and  the  "trial  terms"  of  superior  city  courts.  Neither  the 
special  terms  of  the  supreme  court  nor  of  the  superior  city  courts 
were  covered  by  it,  as  was  well  understood  and  acted  upon  by  both 
bar  and  bench.  The  name  "trial  term"  was  unknown  to  the  supreme 
court  until  the  constitutional  amendments  of  1895,  and  then  the 
part  of  the  said  rule  in  question  was  changed  by  dropping  "circuit" 
courts,  and  retaining  "trial  term"  only,  thus  leaving  it  applicable,  as 
it  had  always  been,  to  terms  of  court  for  jury  trials  <mly,  viz.,  to  our 
present  trial  terms.  Every  lawyer  knows  the  difference  between 
a  trial  term  and  a  special  term,  and  that  when  he  finds  either  named 
in  the  constitution,  the  statutes,  or  the  rules  of  court,  the  other  or 
both  are  not  meant.  Upon  the  motion  to  punish  the  said  attorney 
for  contempt,  he  produced  an  affidavit  which  he  procured  a  court 
clerk  to  make,  to  the  effect  that  ^uch  clerk  believed  that  the  judge 
who  signed  the  said  order  to  show  cause,  did  not  know  it  contained  a 
stay,  apparently  because  the  judge  did  not  occupy  himself  in  perusing 
the  said  order  as  long  as  the  said  clerk  deemed  necessary  in  order 
to  ascertain  all  it  contained.  This  was  put  forward  as  an  excuse  for 
disobeying  the  order,  and  served  to  emphasize  the  willfulness  of  such 
disobedience.  On  appeal  the  appellate  division  reversed  the  order 
fining  the  attorney  for  contempt,  saying  it  was  harsh  to  punish  him. 
I  have  carefully  detailed  the  facts  and  the  law  of  that  case,  so  that 
the  purport  of  the  decision  on  appeal  may  appear.  The  case  at  bar 
is  of  a  mild  character  of  contempt  compared  with  it.  The  defend- 
ant is  a  public  oflicer,  acting  under  the  advice  of  the  corporation 
eonnscl,  of  whom  he  is  required  by  law  to  take  advice;  the  advice 
being  that  the  appeal  taken  suspends  the  injunction  order.  Even 
though  it  seems  to  me  that  the  plaintiff  is  entitled  to  have  him  ad- 
judged in  contempt  of  court,  for  his  refusal  to  obey  the  court's  said 
order,  yet  an  order  to  that  effect  would  be  harsh,  and  should  not 
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be  granted,  according  to  the  decision  in  the  case  I  have  cited.  The 
other  persons  embraced  in  the  motion  are  oflBcers  and  employes 
under  the  defendant,  except  the  assistant  corporation  counsel,  and  he 
is  acting  under  his  superior.  I  see  no  waj  to  grant  this  motion, 
or  any  motion  like  it,  while  the  said  decision  on  appeal  in  Oakley  v. 
Ookalete  shall  continue  the  mle  in  this  judicial  department. 

I  am  also  confronted  by  the  decision  of  the  late  general  term  in 
this  judicial  department,  in  Krone  v.  Bailroad  Co.,  50  Hun,  431,  3 
N.  Y.  Supp.  149.  In  that  case  the  court  granted  an  injunction  order 
restraining  the  defendant  during  the  pendency  of  the  action  from 
building  a  station  stairway  upon  the  sidewalk  in  front  of  the  plain- 
tiff's house  and  lot.  The  defendant  openly  treated  the  order  with 
the  grossest  contempt,  and  built  the  stairway.  The  court  adjudged 
it  in  contempt  therefor,  and  imposed  a  fine.  The  appeal  from  the 
injunction  order  and  the  order  punishing  for  contempt  were  heard 
together.  The  court  reversed  the  injunction  order,  and  added,  "of 
course  the  order  to  punish  for  contempt  will  fall  with  it,"  and  re- 
versed that  also.  This  decision  being  the  law  of  this  department, 
I  do  not  see  how  a  court  of  first  instance  is  at  liberty  to  punish  for  a 
contempt  of  its  order,  however  gross,  if  that  order  is  appealed  from ; 
for  if  reversed,  the  contempt  is  justified,  on  the  ground,  it  would 
seem,  that  contempt  for  judicial  error  is  always  justified.  If  this 
decision  be  correct,  the  corporation  counsel's  said  advice  is  corroet. 

Beset  by  the  two  decisions  I  have  cited,  it  is  seemly  that  I  deny 
this  motion. 


In  re  HARDY  et  al 
(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  1308.) 

1.  Insank  PERgojfs—lNcjnisiTioNs— Counsel  Fees— JuRieDiCTioN. 

Code  Civ.  Proc.  {  2336,  provides  that,  wlien  a  committee  Is  appointed  for 
a  person  adjudged  Insane,  "the  court  must  direct  the  payment  by  him  out 
of  the  funds  in  his  hands  of  the  necessary  disbursements  of  the  petitioner. 
and  of  such  a  sum  for  bis  costs  and  counsel  fees  as  it  thinks  reasonable:  and 
It  may.  In  Its  discretion,  direct  the  committee  to  pay  a  sum  not  exc-eedins; 
$50  and  disbursements  to  the  attorney  for  any  adverse  party."  Held,  that 
such  section  does  not  regulate  the  compensation  of  an  attorney  for  services 
as  between  attorney  and  client,  and  the  court  has  power  to  award  such  sura 
as  seems  reasonable  to  be  paid  out  of  the  property  of  the  person  adjudged 
Insane  to  the  attorneys  who  defended  him. 

2.  Same— LiABir.iTT  op  Committee— Jodgment—Pautiks. 

The  fact  that  upon  an  application  made  by  uu  alleged  insane  person  fiir 
leave  to  use  her  property  to  retain  counsel,  etc.,  in  a  proceeding  to  have 
her  adjudged  Insane,  the  court  .illows  $50  for  couns?l  fpps,  is  not  binding  on 
the  attorneys  who  represent  her  on  that  morion,  and  does  not  prevent  the 
enforcement  of  their  claim  for  services  In  the  main  proceeding  against  thi- 
committee  of  her  property. 

Appeal  from  special  term,  New  York  county. 

Application  by  William  J.  Hardy  and  William  N.  Kennedy  for 
leave  to  bring  an  action  against  the  committee  of  the  property  of  an 
insane  person  to  recover  value  of  services  rendered,  expenses  incur- 
red, etc.  From  an  order  denying  the  application,  petitioners  appeal. 
Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, O'BBIEN,  and  INGRAHAM,  JJ. 

W.  J.  Hardy,  for  petitioners. 

Charles  E.  Hotchkiss,  for  committee  of  property. 

Charles  J.  Hardy,  for  committee  of  person. 

Mclaughlin,  J,  On  the  26th  of  June,  1897,  ilary  A.  Lucas 
was  arrested,  upon  a  petition  made  by  her  son,  and  committed,  under 
the  insanity  act,  to  the  Long  Island  Home  at  Amityville,  N.  Y.  A 
few  days  later  a  proceeding  de  lunatico  inquirendo  was  instituted, 
and  a  trial  entered  upon,  which  continued  until  the  16th  of  July  fol- 
lowing, when  the  jury,  not  being  able  to  agree,  were  dischargt^l. 
and  another  jury  summoned.  The  second  trial  was  entered  upon  on 
the  6th  of  August  following,  and  on  that  day  Mrs.  Lucas  made  an 
application  to  the  court  for  leave,  in  resisting  the  proceeding  then 
pending,  to  use  so  much  of  her  own  property  as  might  be  necessary 
to  employ  counsel,  obtain  medical  experts,  etc.  The  court  did  not  at 
once  act  upon  her  application,  and,  before  it  did  so,  the  second  trial 
.  terminated,  and  she  was  found  to  be  incompetent  to  manage  herself 
or  her  property  by  an  inquisition  which  was  signed  by  13  of  thi- 
19  jurors.  On  the  24th  of  the  following  month  the  court  disposed 
of  her  application  by  an  order  which  recited  the  finding  of  the  jury, 
and  directed  that  she  be  allowed  the  sum  of  f  50.  which  the  committee 
of  her  property  (as  soon  as  appointed)  was  directed  to  pay  to  her 
counsel.  The  petitioners,  who  had  acted  as  her  counsel  throughou' 
the  proceedings,  refused  to  accept  the  sum  thus  allowed,  and  instead 
made  an  application  for  an  order  either  directing  the  committee  of 
her  property  to  pay  to  them  a  certain  sum  for  services  rendered  and 
expenses  incurred  as  her  attorneys  in  defending  the  proceedings  to 
have  her  adjudged  an  incompetent  person,  or  that  they  be  permitted 
to  bring  an  action  to  establish  the  same.  Their  application  was 
denied,  and  from  the  order  thus  made  this  appeal  was  taken. 

The  question  of  allowance  of  costs  in  lunacy  proceedings  has  manr 
times  been  before  the  court,  but  this  is  the  first  time,  so  far  as  we 
are  able  to  discover,  that  the  power  of  the  court  in  this  respect  has 
been  challenged.  The  respondent  insists  that  the  only  power  which 
the  court  has  is  that  contained  in  section  2.S36  of  the  Code  of  Civil 
Procedure.  We  do  not  think  this  section  of  the  Code  is  applicable 
to  the  case  here  presented.  That  section  provides  a  general  provi- 
sion for  the  costs  to  be  awarded  in  the  proceeding  to  the  attorney 
for  a  party  adverse  to  the  petition,  who  has  appeared  in  this  proceed- 
ing. It  does  not  attempt  to  regulate  the  compensation  to  be  paid 
to  an  attorney  for  services  rendered  as  between  attorney  and  client, 
and  there  is  no  reason  why  one  against  whom  proceedings  under 
the  title  are  instituted  should  not  have  the  right  to  the  services  of 
counsel,  and  why  such  counsel  should  not  be  paid  for  such  services 
when  rendered.  The  most  casual  consideration  of  the  record  cannot 
fail  to  impress  one  that  a  very  serious  question  was  presented  as  to 
whether  Mrs.  Lucas  was  insane.  The  first  jury  could  not  agree  a]H>n 
that  question,  and  the  medical  experts  did  not  agree  upon  either 
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Pi'  trial.  Under  such  circumstances  she  was  entitled  to  the  services 
of  counsel,  and  for  the  services  thus  rendered  and  expenses  incurred 
by  them,  acting  in  perfect  good  faith,  she,  or  the  committee  of  her 
property  thereafter  appoint^,  became  legally  and  morally  obligated 
to  pay.  It  would  be  a  hard  and  unreasonable  construction  of  this 
statute  to  hold  that  one  alleged  to  be  insane — ^no  matter  how  much 
property  he  may  have — can  only  use,  if  ultimately  found  to  be  in- 

'  sane,  the  sum  of  f50  in  defending  the  proceeding  instituted  to  de- 
prive him,  not  only  of  his  liberty,  but  of  the  control  of  all  his  prop- 

)■  erty.  The  section  of  the  Code  referred  to  was  not  intended  to  ac- 
complish such  result,  and  it  cannot  be  so  construed.  It  is  important 
that  an  alleged  lunatic  should  be  afforded  every  reasonable  oppor- 
tunity to  defend  himself  in  the  proceeding  instituted  to  have  him  ad- 
judged insane,  and,  if  ultimately  found  to  be  insane,  then  the  court 
has  the  power  to  award  such  sum  as  seems  reasonable  and  right  an- 
der  the  circumstances,  payable  out  of  his  property,  to  the  persons 
who  render  services  in  defending  him.  In  this  way  it  is  possible 
to  prevent  fraud  and  mistake.  This  seems  to  be  the  view  taken  in 
Carter  v.  Beckwith,  128  N.  Y.  319,  28  N.  E.  582.  The  order  made 
upon  Mrs.  Lucas'  application  is  in  no  way  binding  upon  these  peti- 
tioners. They  were  not  parties  to,  and  had  no  connection  with,  that 
application,  except  as  attorneys  for  her.  They  had  no  standing  in 
court  either  to  appeal  from  the  order  or  to  move  for  a  modification  of 
it.  It  is  not,  therefore,  binding  upon  them,  and  does  not  prevent  the 
enforcement  of  their  claim  against  the  committee  of  her  property. 
We  think  the  order  appealed  from  should  be  reversed,  with  flO 
costs  and  disbursements,  and  the  application  granted,  permitting  the 
I)etitioners  to  bring  an  action  against  the  committee  of  the  property 
to  enforce  their  claim.     All  concur. 


FROUDE  T.  BISHOP  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     February  6,  1898.) 

1.  Notes— Extension— SunETiEs — DiscnAROB. 

The  extension  of  a  note,  for  a  valuable  consideration,  though  after  Us 
maturity,  'n-ithont  knowledge  or  consent  of  the  sureties  thereon,  discharges 
them  from  liability. 

2.  SaMB— USURIOCS  AOREKMENT  TO  EXTEND. 

An  executed  agreement  to  extend  a  note,  made  without  the  knowledge  or 
consent  of  sureties,  and  In  consideration  of  an  usurious  premium,  discharges 
the  sureties. 
8.  Same. 

Where,  In  an  action  against  sureties  on  a  note,  the  sureties,  as  a  defense, 
proved  an  agreement  for  Its  extension,  without  their  knowledge  or  consent, 
the  fact  that  a  usurious  consideration  for  the  extension  was  disclosed  by 
defendants'  proof  will  not  avoid  theh:  defense. 

Appeal  from  trial  term. 

Action  by  James  Froude  against  Don  C.  Bishop,  as  administrator, 
etc.,  of  Harriet  A.  Bishop,  deceased,  and  Joseph  G.  White.  From  a 
judgment  entered  upon  a  verdict  for  plaintiff,  and  also  from  an  order 


Digitized  by 


Google 


956  49  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  83  New  York  State  Reporter. 

denying  a  motion  for  a  new  trial  upon  the  minutes  of  the  court,  de- 
fendants appeal.     Beversed. 

Argued  before  HARBIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Irving  G.  Hnbbs,  for  appellants. 

S.  G.  Huntington,  Jr.,  for  respondent 

GREEN,  J.  This  action  was  brought  to  recoTcr  the  amount  of  a 
joint  and  several  promissorj  note,  and  two  of  the  defendants  set  up 
the  defense  that  they  signed  as  sureties,  and  that  the  plaintiff  had. 
for  a  valuable  consideration,  agreed  with  the  principal  maker  to 
extend  the  time  of  payment,  and  had,  in  pursuance  of  such  apree- 
ment,  actually  extended  it.  Evidence  wajs  given  on  behalf  of  ihc 
defendants  to  the  effect  that  such  an  agreement  was  made  after  the 
miiturity  of  the  note.  The  court  instructed  the  jury,  at  the  request 
of  plaintiff's  counsel,  that,  unless  they  found  that  there  was  an  agree- 
ment for  extension  of  time  made  before  the  note  became  due,  there 
was  no  valid  extension  made,  and  that  any  extension  made  after 
the  note  became  due  would  not  affect  the  liabilities  of  the  sureties. 
To  this  instruction  the  defendants  excepted.  The  instruction  was 
erroneous.  If  the  agreement  for  extension  is  not  made  until  after 
the  debt  is  due,  it  will  have  the  same  effect  to  discharge  the  suretr 
as  if  made  before.  2  Brandt,  Sur,  §  359;  2  Daniel,  Neg.  Inst.  §  l.*il2 
et  seq.;  Hubbly  v.  Brown,  16  Johns.  70;  Huffman  v.  Hulbert,  13 
Wend.  375;  Dunham  v.  Countryman,  66  Barb.  268;  Billington  t. 
Wagoner,  33  N.  Y.  31;  Stowell  v.  Goodenow,  31  Me.  538;  Veazie 
V.  Carr,  3  Allen,  14.  The  effect  of  the  charge  of  the  court  was  to 
take  from  the  consideration  of  the  jury  all  the  evidence  of  agrte- 
ments  for  extension  made  after  the  note  became  due,  and  to  limit 
the  jury  to  the  sole  question  whether  or  not  the  sureties  had  been 
released  by  an  extension  made  before  the  maturity,  in  respect  of 
which  there  was  very  little  evidence  in  the  case. 

But  the  plaintiff  seeks  to  uphold  the  verdict  upon  the  ground  that, 
conceding  the  truth  of  all  the  evidence  produced  on  behalf  of  the 
defcndanits,  to  the  effect  that  the  time  had  been  extended  after  ma 
turity  of  the  note  and  a  valuable  consideration  paid,  yet,  as  it  ap- 
peared that  the  agreement  was  founded  upon  a  usurious  considera- 
tion, it  was  void,  and  therefore  the  sureties  were  not,  and  could  not 
claim  to  be,  discharged  on  account  of  the  extension.  In  other  words, 
that  there  was  no  evidence  given  that  warranted  the  court  to  submit 
to  the  jury,  or  the  jury  to  find,  a  valid  agreement  for  an  extension, 
made  either  before  or  after  the  maturity  of  the  note.  The  plaintiff, 
therefore,  falls  back  upon  his  motion  for  the  direction  of  a  verdict, 
which  was  made  upon  the  ground  that,  even  if  the  evidence  given 
on  the  part  of  the  defendants  was  true,  there  was  no  such  valid  ex- 
tension for  the  payment  of  the  note  as  would  operate  to  dischargo 
the  sureties.  If  the  plaintiff's  contention  is  sound,  the  verdict 
should  stand,  but,  if  otherwise,  the  verdict  should  be  set  aside  for  er- 
ror in  the  charge  of  the  court.  The  principle  is  well  settled  that 
where  a  creditor,  by  a  valid  and  binding  agreement  between  himself 
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and  the  principal  debtor,  without  the  consent  of  the  surety,  extends 
the  time  of  payment,  and  thus  ties  up  the  hands  of  the  creditor,  the 
surety  is  thereby  discharged.  The  theory  upon  which  the  sureties 
are  discharged  is  a  suspension  of  their  remedy  over, — their  right  to 
demand  that  the  creditor  should  sue  the  principal.  Lowman  v. 
Yates,  37  N.  Y.  605.  It  is  also  an  established  principle  that  a  usurer 
cannot  take  advantage  of  his  own  usury  to  avoid  a  contract  he  has 
entered  into.  The  borrower  may  set  up  usury  for  the  purpose  of 
avoiding  a  contract  tainted  with  it,  but  the  lender  cannot.  If,  there- 
fore, the  creditor  agrees  to  extend  the  time  of  payment  for  a  usurious 
consideration  paid,  without  the  consent  of  the  surety,  he  is  precluded, 
dnrin§[  the  extended  time,  from  maintaining  an  action  against  the 
principal,  for  he  will  not  be  permitted  to  take  advantage  of  his  own 
violation  of  the  statute  in  avoidance  of  his  agreement  This  prop- 
osition was  expressly  adjudged  in  Billington  v.  Wagoner,  33  N.  Y. 
31,  and  the  decision  there  made  has  never  been  questioned  in  any 
subsequent  decision  of  the  court  of  last  resort,  nor  do  we  find  any 
express  adjudication  inconsistent  with  it.  That  case  was  cited  in 
Williams  v.  Tilt,  36  N.  Y.  326;  Bank  v.  Joslyn,  37  N.  Y.  355;  Low- 
man  V.  Yates,  Id.  604;  Merchants'  Exch.  Nat.  Bank  v.  Commercial 
Warehouse  Co.,  49  N.  Y.  643,  note;  Pomeroy  v.  Tanner,  70  N.  Y. 
547.  The  contract  is  not  absolutely  void,  but  only  voidable,  at  the 
election  of  the  borrower,  or  those  who  are  privies  in  interest  or  in 
contract  with  him;  hence  no  other  party  can  make  the  objection. 
.''.6  N.  Y.  325.  It  is  settled  that  a  party  receiving  extension  paper, 
though  it  be  usurious,  cannot  avail  himself  of  that  fact  to  enforce  the 
original  indebtedness  until  after  the  instrument  matures,  or  until 
it  be  repudiated  as  usurious  by  its  makers  or  indorsers.  Per  Davis. 
P.  J.,  in  Fleischmann  v.  Stern,  24  Hun,  268,  citing  33  N.  Y.  31;  and 
see  Hansee  v.  Phinney,  20  Hun,  153. 

An  agreement  with  the  principal  debtor,  which  is  to  discharge  his 
sureties  on  the  ground  that  time  of  payment  has  been  given  to  him 
without  their  consent,  must  be  such  an  agreement  as  the  debtor 
himself  has  the  right  to  have  enforced  against  the  creditor.  Vilas 
v.  Jones,  10  Paige,  79.  And,  since  the  principal  debtor  has  the  legal 
right  to  hold  the  creditor  to  his  agreement,  it  must  follow,  as  a 
necessary  corollary,  that  the  sureties  are  discharged.  "The  statute 
prohibits  the  taking  of  usury,  and  subjects  the  party  receiving  it  to 
indictment  and  punishment.  But  there  is  no  law  forbidding  the 
borrower,  or  the  debtor,  from  giving  what  he  pleases  for  the  loan 
or  forbearance  of  money;  and  there  is  no  reason  why  he  should  be 
deprived  of  the  benefit  of  an  agreement  extending  the  time  of  pay- 
ment of  his  debt,  where  the  contract  is  executed  on  his  part  by  the 
actual  payment  of  the  consideration  for  such  extension,  in  advance. 
The  sureties  in  this  case,  therefore,  were  in  equity  discharged  from 
the  payment  of  this  note,  if  the  agreements  for  the  extensions  of  pay- 
ment were  made,  as  alleged  in  the  bill,  without  the  knowledge  or  con- 
sent of  the  complainants."     10  Paige,  80. 

It  also  follows,  as  a  necessary  inference  or  deduction  from  the 
propositions  stated,  that  where'  the  agreement  for  the  extension  be 
comes  completely  executed  or  consummated  by  the  acceptance  of  the 
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nsariouB  consideration  on  the  one  hand,  and  the  expiration  of  the 
time  on  the  other,  the  creditor  will  not  be  permitted  to  allege  the 
invalidity  of  the  agreement  for  the  purpose  of  reinstating  hiniFelf 
to  any  right  he  had  lost  by  it,  as  respects  the  surety.  In  other  terms 
the  proposition  may  be  expressed:  That  an  agreement  to  extend 
the  time  of  payment,  made  in  consideration  of  a  usurious  premium 
which  has  been  completely  executed  by  payment  of  the  premium  and 
by  forbearance  accordingly,  discharges  the  surety.  Draper  v.  Tres- 
cott,  29  Barb.  401;  Bank' v.  Place,  15  Hun.  504;  Thayer  v.  King. 
31  Hun,  438;  and  see  Fernan  v.  Doubleday,  3  Lans.  216;  La  Farge 
V.  Herter,  9  N.  Y.  241;  and  dissenting  opinion  by  Davis,  J.,  in  33  X. 
Y.  40. 

But  the  plaintiff  insists  that  it  is  not  he,  but  the  sureties,  who  show 
the  usurious  agreement,  and  that,  therefore,  he  is  entitled  to  avail 
himself  of  the  objection;  or,  in  other  words,  when  the  evidence 
produced  on  behalf  of  the  defendants  discloses  the  usurious  consider- 
ation, their  defense  must  fail.  If  that  were  so,  then  it  would  be 
difBcult  for  the  sureties  to  establish  their  defense  that  the  time  had 
been  extended  for  a  valuable  consideration  paid,  for  the  usury  would 
necessarily  or  ordinarily  be  disclosed  by  the  evidence  adduced,  if  it 
exists  at  all.  In  Draper  v.  Trescott,  supra,  it  was  adjudged  that  the 
plaintiff  cannot  avail  himself  of  the  usury,  as  rendering  the  agree- 
ment invalid,  when  the  agreement  and  the  usurious  consideration 
are  proved  by  the  surety,  for  the  purpose  of  establishing  a  defense 
that  he  is  discharged  from  his  liability.  In  the  Billington  Case  the 
usurious  consideration  must,  necessarily,  have  been  disclosed  by  the 
defendants'  proof.  The  opinion  of  the  court  in  Denick  v.  Hubbard, 
27  Hun,  350,  is  inconsistent  with  the  decision  in  the  Billington  Case, 
and  other  cases  above  referred  to,  and  must  be  declared  overruled. 
Not  one  of  these  authorities  was  called  to  the  attention  of  the  court 
in  the  Denick  Case.  The  court  cited  Trust  Co.  v.  Keech,  69  N.  Y. 
248,  Church  v.  Maloy,  70  N.  Y.  63,  and  Vilas  v.  Jones,  1  N.  Y.  274. 
The  first  two  cases  are  distinguishable,  and  are  not  authorities  for 
the  proposition  stated.  In  the  latter  case  the  point  was  not  decided, 
and  the  dicta  has  been  disapproved.  It  follows,  therefore,  that  the 
respondent's  contention  cannot  be  maintained,  and  the  verdict  must 
be  set  aside,  and  a  new  trial  granted,  upon  the  ground  of  the  erro- 
neous instructions  of  the  court. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event.  All  concur, 
except  HARDIN,  P.  J.,  and  WARD,  J.,  who  concur  in  the  result  on 
the  first  ground  stated  in  the  opinion. 
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JOHNSON  T.   RAYNER. 

(Supreme  Court,  Appellate  Division,  First  Department.     February  11,  1898.) 

1.  CoRPOKATiONs — Dissolution— Receiver's  Sales— Ratification. 

Where  the  receivers  of  an  Insolvent  acorporation,  appointed  In  a  proceeding 
for  Us  voluntary  dissolution,  and  acting  under  order  of  court,  sold  its  proi>- 
erty  at  public  auction,  on  due  notice  to  its  crpultors  and  stockholders,  but 
the  motion  papers  and  proposed  order  were  not  served  on  the  attorney  gen- 
eral, even  though  this  omission  rendered  the  sale  unauthorized,  the  court 
had  Inherent  power  to  ratify  It;  and  this  was  done  when,  on  a  subsequent 
motion  for  confirmation,  made  on  notice  to  the  attorney  general,  and  on  full 
disclosure  of  the  facts,  the  court  confirmed  the  sale. 

at  Bamb— Order  op  Sale— Error  Cured. 

Code  Civ.  Proc.  {  2429  (Laws  189o,  c.  175),  providing  that  the  court  may, 
on  notice  to  the  attorney  general,  and  the  attorney  general  not  objecting,  re- 
lieve such  a  receiver  "from  any  omission,  defect,  or  default  In  any  proceeding. 
•  •  *  or  In  the  giving  of  any  notice,  »  »  »  and  may  upon  like 
notice  confirm  any  act  of  a  receiver,"  etc.,  completely  covered  the  original 
infirmity  In  the  first  application,  and  the  original  order  of  sale  was  validated 
by  the  subsequent  order  of  confirmation. 

3,  Same — Notice  or  Sale — Creditors. 

While,  under  section  2429,  notice  to  the  attorney  general  is  mandatory,  the 
additional  provision  for  such  further  notice  as  the  court  shall  direct  to 
creditors  and  others  interested  as  have  already  had  notice  Is  not  mandatory, 
but  Is  left  to  sound  Judicial  discretion. 

4.  Same— Title  Acquired  bt  Pohchaser — When  Marketable. 

In  an  action  by  a  purchaser  of  personal  property  to  recover  back  moneys 
paid  to  the  seller,  on  the  ground  of  an  alleged  defect  In  the  latter's  title,  It 
was  alleged  tliat  the  seller  bought  the  property  from  the  receivers  of  an 
Insolvent  corporation  at  public  auction,  and  that  he  had  agreed  with  a  cred- 
itor of  the  corporation  that,  if  the  latter  would  not  bid  at  the  sale,  he  would 
see  that  his  claim  was  paid.  The  evidence  of  the  agreement  was  vague  and 
inconclusive,  and  there  was  no  evidence  that  It  was  acted  upon,  and  no 
proof  of  Inadequacy  of  consideration  in  the  auction  sale,  or  of  any  com- 
plahit  of  that  sale,  or  any  effort  to  have  It  set  aside.  Held,  that  defendant 
acquired  a  marketable  title. 

ActioD  by  James  W.  Johnson  against  Frederick  W.  Rayner  to  re- 
cover the  sum  of  $1,000,  which  the  plaintifE  paid  to  the  defendant 
under  an  agreelnent  for  the  purcliase  of  certain  personal  property. 
The  plaintiff  refused  to  complete  the  purchase,  or  to  take  the  title  of- 
fered by  the  defendant,  on  the  ground  that  such  title  was  defective  and 
unmarketable.  The  facts  as  to  the  defendant's  title  were  these:  He 
purchased  the  property  at  a  sale  made  by  the  receivers  of  a  corpora- 
tion known  as  the  New  York  Bottling  Company.  This  company  was 
insolvent,  and  a  proceeding  for  its  voluntary  dissolution  was  insti- 
tuted in  this  court.  The  receivers  were  appointed  in  that  proceeding 
upon  the  11th  day  of  February,  1897.  On  the  5th  day  of  the  follow- 
ing March,  an  order  was  made  at  a  special  term  authorizing  the  re- 
ceivers to  sell  the  property  of  the  company  (except  its  book  accounts, 
bills,  notes,  and  drafts),  as  an  entirety,  at  public  auction,  on  the  17th 
day  of  the  same  month.  This  order  provided  for  notice  of  the  sale 
to  all  the  creditors  and  stockholders  of  the  company  whose  names 
and  addresses  were  annexed  to  the  original  petition,  and  such  notice 
was  duly  given.  The  motion  papers  and  the  proposed  order  were 
not,  however,  served  upon  the  attorney  general,  and  this  omission 
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constitutes  the  plaintiff's  main  objection  to  the  defendant's  title.  Por- 
suant  to  the  order  of  the  5th  of  March,  the  property  was  sold  on  the 
17th  day  of  the  same  month,  and  it  was  bid  in  by  the  defendant. 
On  the  25th  day  of  March,  an  order  was  made,  upon  notice  to  the 
attorney  general,  and  upon  the  service  on  that  oflBcer  of  the  original 
motion  papers,  approving  and  confirming  the  sale,  and  also  directing 
the  re-entry  nunc  pro  tunc  of  the  order  of  the  5th  of  March.  Other 
facts  are  stated  in  the  opinion.  Th6  trial  justice  dismissed  the  com- 
plaint, and  directed  the  plaintiff's  exceptions  to  be  heard  in  the  first 
mstance  at  the  appellate  division.     Exceptions  overruled. 

Ai^ed  before  VAN  BRUNT.  P.  J.,  and  BARRETT,  MCLAUGH- 
LIN, PATTERSON,  and  INGRAHAM,  JJ. 

Charles  E.  Bushmore,  for  plaintiff. 
Jolm  M.  Bowers,  for  defendant. 

BARRETT,  J.  Two  objections  are  made  to  the  defendant's  title 
to  the  property  in  question:  First,  that  it  was  sold  by  the  receivers 
under  an  order  granted  without  notice  to  the  attorney  general;  sw- 
ond,  that  an  agreement  was  made  by  the  defendant  with  one  Bnp- 
pert,  a  creditor  of  the  corporation,  that,  if  the  latter  would  not  bid 
at  the  sale,  the  defendant  would  see  that  his  claim  was  paid. 

We  think  it  is  an  answer  to  the  first  objection  that  the  sale  was 
approved  and  confirmed  by  the  court  upon  due  notice  to  the  attorney 
general,  that  officer  not  objecting  to  such  approval  and  confirmation. 
Indeed,  it  is  substantially  conceded  that,  under  a  provision  of  the  Code 
to  which  we  will  presently  refer,  this  order  would  have  sufficed  to 
validate  the  sale,  but  for  the  fact  that  no  notice  of  the  application 
therefor  was  given  to  the  creditors  and  stockholders  of  the  corpora- 
tion. These  creditors  and  stockholders,  however,  had  notice  of  the 
sale  under  the  original  order  of  the  5th  of  March,  and  it  is  not  denied 
that  this  latter  order  was  in  all  respects  regular  except  for  the  failure 
to  notify  the  attorney  general  of  the  application  therefor.  But  even 
if  we  treat  this  original  order  as  invalid  when  made,  because  of  the 
omission  referred  to,  it  does  not  follow  that  the  flefendant's  title 
was  bad.  Such  a  sale,  even  if  made  under  an  order  in  all  respects 
valid,  is  always  executory  and  conditional  until  it  is  approved  and 
confirmed  by  the  court.  A  purchaser  at  a  sale  made  by  a  receiver,  or 
a  person  otherwise  contracting  with  such  an  officer,  takes  subject 
to  such  approval  and  confirmation.  Attorney  General  v.  Continental 
Life  Ins.  Co.,  94  N.  Y.  199.  That,  as  was  said  in  the  case  cited,  is 
an  implied  condition  of  the  sale  or  contract.  It  is  the  judicial  act 
of  approval  and  confinnation,  which  in  the  case  of  either  a  public  or 
private  sale  completes  the  purchase  and  perfects  the  title,  and  which, 
in  case  of  any  other  contract,  consummates  the  bargain.  Webster 
V.  Trust  Co.,  80  Hun,  420,  30  N.  Y.  Supp.  357.  Even  though  thv» 
receivers'  original  act  here  were  unauthorized,  the  court  has  authority 
to  ratify  it;  and  that  was  done  when,  upon  the  full  disclosure  of  the 
facts,  the  court  approved  of  and  confirmed  the  sale. 

The  receivers  were  officers  of  the  court,  and  the  property  was  in 
their  hands  as  its  agents.     They  held  such  propo'ty,  not  as  mere  cus- 
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todians,  bnt  for  certain  statutory  purposes.  For  these  purposes,  title 
to  the  property  was  vested  in  them,  and  they  represented  the  cor- 
poration and  its  creditors  as  fully  as  permanent  receivers  after  final 
judgment  of  dissolution.  Nealis  v.  Iron  Co.,  150  N.  Y.  45,  44  N. 
E,  944.  Under  the  statute,  the  court  had  full  power  to  authorize 
the  sale,  and  it,  in  effect,  exercised  that  power  when  it  ratified  and 
sanctioned  its  ofScers'  act,  and  confirmed  their  executory  and  con- 
ditional agreement  with  the  defwidant.  When  this  was  done,  the 
defendant's  title — inchoate  until  then — became  complete  and  perfect. 
We  think,  too,  that,  under  the  provisions  of  section  2429  of  the 
Code  of  Civil  Procedure,  even  the  original  order  of  the  5th  of  March 
was  validated.     That  section  provides  that: 

"In  a  proceeding  for  the  voluntary  dissolution  of  a  corporation  the  court  may. 
In  tbe  furtherance  of  Justice,  upon  notice  to  the  attorney  general,  and  the  attor^ 
ney  general  not  objecting,  and  upon  such  further  notice  to  creditors  or  others 
Interested  as  the  court  shall  direct,  which  notice  may  be  made  by  mall  upon 
all  persons  and  corporations  not  residing  or  existing  within  the  state,  relieve  a 
receiver  from  any  omission,  defect  or  default  In  any  proceeding  of  act  requh^d 
by  law  to  be  taken  or  done,  or  In  the  giving  of  any  notice  required  by  law  to 
be  given,  and  the  court  may  upon  like  notice  confirm  any  act  of  a  receiver, 
and  any  decision,  report,  order  or  Judgment  made  in.snch  proceeding."  Laws 
1895,  c.  176. 

This  provision  completely  covers  the  original  infirmity  in  flie  ap- 
plication which  resulted  in  the  order  of  the  5th  of  March.  The  plain- 
tiff contends,  however,  that  the  omission  to  give  the  attorney  general 
notice  was  not  cured  by  the  subsequent  application  on  notice  to  that 
officer,  for  the  reason  that  further  notice  was  not  also  directed  to  be 
given  to  the  creditors  and  stockholders.  We  think  such  a  direction 
was  not  essential  to  confer  jurisdiction  under  this  provision  of  the 
Code.  Indeed,  it  is  even  questionable  whether  failqre  to  give  these 
parties  notice  of  the  sale  under  the  original  order,  however  im- 
provident, would  have  been  a  jurisdictional  defect.  Weeks  v.  We^s, 
106  N.  Y.  626,  13  N.  E.  96.  But  clearly,  as  they  had  such  notice, 
farther  notice  of  the  subsequent  application  was  not  essential.  The 
court  is  thus  authorized  to  relieve  a  receiver  from  any  omission  or 
d^taalt  in  the  giving  of  any  notice  required  by  law  to  be  given,  and 
to  confirm  any  act  of  his.  This  can  only  be  done  upon  notice  to  the 
attorney  general  Notice  to  that  officer  is  undoubtedly  mandatory. 
But  the  provision  as  to  further  notice  to  those  who  have  already 
had  notice  is  plainly  not  mandatory.  The  words  "such  further  nO' 
tice  as  the  court  shall  direct"  here  mean  sach  further  notice  as  the 
court  may  deem  proper  in  view  of  the  facts  and  circumstances  of  the 
particular  aiqplication.  Whether  the  omission  or  default  is  of  such 
character  as  to  affect  the  creditors  and  stockholders  as  well  as  the 
attorney  general  depends  upon  the  special  facts  of  each  case.  In 
some  cases,  further  notice  would  be  an  idle  ceremony;  in  others,  it 
might  be  quite  proper.  Wliether  it  shall  be  given  at  all,  and,  if 
so,  how  and  in  what  manner,  is  clearly  left  to  sound  judicial  discre- 
tion. The  essential  thing  is  notice  to  the  attorney  general.  If  he 
objects,  the  court  is  powerless  to  relieve  under  this  particular  section. 
If  he  does  not  object,  then,  upon  the  assumption  that  all  other  per- 
sons in  interest  have  already  had  due  notice,  the  court  may  direct 
49N.T.s.-ea 
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»uch  further  notice  lo  be  given  as  it  deems  j»oper.  Looking  at  the 
confirmation  of  the  sale  under  consideration  in  both  aspects, — ^that 
is,  under  the  inherent  power  of  the  coort, — and  also  under  tiie  ppo- 
Tisions  of  this  section,  we  think  it  dear  that  the  plaintifiE's  first  objec- 
tion to  the  defendant's  title  was  properly  overruled. 

As  to  the  plaintiff's  second  objection,  we  need  only  say  that  he 
failed  to  make  out  a  case  such  as  would  justify  the  court  in  setting 
aside  the  sale  uptai  the  application  of  the  creditors  or  stockholders. 
The  testimony  as  to  the  alleged  agreement  between  the  defendant 
and  Ruppert  is  vague  and  inconclusive.  There  was  no  proof  that 
this  alleged  agreement  bore  fruit;  that  either  party  acted  upon  it;  or 
that  Ruppert  wae  influenced  by  it.  On  the  contraiy,  the  testimony 
is  that  Ruppert  did  not  want  the  property,  and  did  not  care  to  par- 
chase  it.  Nor  was  there  proof  of  inadequacy  of  consideration.  BYom 
aught  that  appears,  the  property  brought  every  dollar  it  was  worth. 
No  one  has^ever  apparency  cmnplaiued  of  the  sale,  or  sought  to  have 
it  set  aside^  and  no  one  has  ever  intimated  that  he  was  willing  to 
pay  a  dollar  more  for  the  property  than  the  defendant  paid.  The  sale 
was  in  all  respects  fairly  conducted,  and  we  think  that  the  plain- 
tiflfs  apprehension  with  regard  to  an  application  to  set  aside  is  un- 
founded. It  certainly  is  as  to  the  possible  result,  for  such  an  appli- 
catiim  upon  the  facts  in  this  record  would  rest  upon  no  substantial 
foundation.  The  receivers  here  were  not  dealing  with  infants  w 
incompetent  persons.  They  sold  the  property  of  the  corporation  regu- 
larly to  the  highest  bidder;  and  we  think  that,  upon  the  confirmation 
of  that  sale,  the  defendant  acquired  a  good  and  marketable  title 
thereto. 

It  follows  that  the  exceptions  should  be  overruled,  and  judgment 
sendered  for  th&  defendant,  upon  the  direction  below,  with  costs. 
AU  concur. 


SCHICK    V.    FIiBISCHHAUBH. 

'  (Supreme  Court,  Appellate  Diviaioii,  First  Department     February  25,  189S.) 

tSJtiRV  TO  Tenant— LtABiLrrr  of  Landlord. 

A  mere  contract  by  a  landlord  to  repair  does  not  subject  him  to  liability 
as^  for  negligence  for  personal  injuries  resulting  to  the  tenant  from  falluTe 

to  perforin  the  contract 

Appeal  from  special  term. 

Action  by  Sarah  Schick  against  Jacob  Fleischhauer.  Prom  an  !n- 
tferlocntory  judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff 
appeals.     Aflirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  BAMffiTT,  BUMSETiT, 
PATTERSON,  and  O'BRIEN,  JJ. 

Abraham  Oberstein,  for  appellant 
.    Herbert  C.  Smyth,  for  respondent. 

RUMSEY,  J.  The  complaint  alleges,  substantially,  that  tiie  plain- 
tiff was  a  tenant  of  certain  apartments  in  a  building  owned  by  the 
defendant  in  the  city  of  New  York,  and  that  on  the  4th  of  Jane,  1897, 
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she  was  injured  by  the  falling  of  the  ceiling  in  the  apartments.  The 
complaint  further  alleges  that  the  agent  of  the  defendant  was  aware 
of  the  condition  of  the  premises;  that,  before  her  term  began,  he  had 
promised  the  plaintiff,  in  behalf  of  the  defendant,  to  repair  the  ceil- 
ing, and  put  it  in  a  safe  condition;  and  that,  relying  upon  such  prom- 
ise, she  had  renewed  her  lease  of  the  said  premises.  The  complaint 
then  contains  allegations  that  the  defendant  did  not  cause  the  prem- 
ises to  be  repaired,  as  he  had  agreed,  and  the  usual  allegations  as  to 
the  amount  of  damages.  The  demurrer  is  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  only  relation  between  the  parties  is  that  of  landlord  and  tenant. 
It  is  well  settled  in  this  state  that  no  daty  rests  apon  the  landlord 
to  repair  premises  which  he  haa  demised,  or  to  keep  them  in  tenantable 
condition,  and  that  there  can  be  no  obligation  to  repair  except  such  as 
may  be  created-  by  the  agreement  of  the  landlord  so  to  do.  Witty  v. 
Matthews,  52  N.  Y.  512.  Where  such  agreement  has  been  made,  the 
measure  of  damages  for  the  breach  of  the  contract  is  the  expense  (rf 
doing  the  work  which  the  landlord  agreed  to  do,  but  did  not.  A  con- 
tract to  repair  does  not  contemplate  that,  as  damages  for  the  failure 
to  keep  it,  any  personal  injuries  shall  grow  oat  of  the  defective  coa- 
dition  of  the  prmises;  because  the  duty  of  the  tenant,  if  the  landlord 
fails  to  keep  bis  contract  to  repair,  is  to  perform  the  work  himself,  and 
recoTer  the  cost  in  an  actiim  for  that  purpose,  or  upon  a  counterclaim 
in  an  action  for  the  rent,  or,  if  the  premises  are  made  untenantable  by 
reason  of  the  breach  of  the  contract,  the  tenant  may  move  Out,  and 
defend  in  an  action  for  the  rent  as  upon  an  eviction.  Myers  v.  Bums, 
35  N.  Y.  269;  Sparks  v.  Bassett,"  49  N.  Y.  Super.  Ct.  270;  2  Tayl. 
Landl.  &  Ten.  (8th  Ed.)  p.  381.  The  tenant  is  not  at  liberty,  if  the 
landlord  fails  to  keep  bis  contract  to  repair  the  premises,  to  permit 
them  to  remain  in  an  unsafe  condition,  and  to  stay  there  at  the  risk 
of  receiving  injury  on  account  of  the  defects  in  the  premises,  and  then 
recover  as  for  negligence  for  any  injuries  that  he  may  suffer.  Where 
the  sole  relation  between  two  parties  is  contractual  in  its  nature,  a 
breach  of  the  contract  does  not  usually  create  a  liability  as  for  negli- 
gence. In  such  a  case  the  liability  of  one  of  the  parties  to  the  other 
because  of  negligence  is  based  either  on  the  breach  of  some  dv^ty 
which  is  implied  as  the  result  of  entering  into  the  contractual  rela- 
tion, or  from  the  improper  manner  of  doing  some  act  which  the  con- 
tract provided  for;  but  tiie  mere  violation  of  a  contract,  where  there  Is 
no  general  duty,  is  not  the  subject  of  an  action  of  tort.  (Dourtenay 
V.  Earle,  10  C.  B.  83;  Tuttle  v.  Manufacturing  Co..  145  Mass.  169,  13 
N.  E.  465.  As  the  result  of  this  principle,  we  conclude  that  the  plain- 
tiff cannot  maintain  an  action  against  the  defendant  to  recover  the 
damages  which  she  has  siiffered,  on  the  ground  of  the  defendant's 
negligence  in  failing  to  keep  his  contract  to  repair.  Such  is  the 
weight  of  authority  in  this  country.  Miller  v.  Binaldo,  21  Misc.  Rep. 
470,  47  N.  Y.  Supp.  636;  Tuttle  v.  Manufacturing  C5o.,  supra;  Flynn 
V.  Hatton,  43  How.  Prac.  333;  Spellman  v.  Bannigan,  36  Hun,  174. 
The  cases  relied  upon  by  the  plaintiff  are  easily  distinguishable.  In 
"White  T.  Sprague,  9  K  Y.  St.  Eep.  220,  the  plaintiff  was  employed 
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l^  the  defendant  aa  janitor  of  an  apartment  honse  bdon^ng  to  the 
defendant,  and  she  was  injnred  by  the  falling  of  the  plastering  while 
at  work  in  a  portion  of  the  building.  For  these  injuries  die  was  per- 
mitted to  recover.  In  the  opinion  it  was  suggested  that  the  landlord 
might  hare  been  liable  by  reason  of  his  failure  to  perform  his  agree- 
ment to  pat  the  premises  in  repair;  yet  it  is  evident  that  the  liability 
in  that  case  might  well  have  stood  upon  the  duty  of  the  landlord  as 
an  employer  to  the  plaintiff  as  his  servant,  and  upon  that  theory  only 
could  the  case  be  sustained.  The  plaintiff  also  relies  upon  the  case 
of  Edwards  v.  Bailroad  Co.,  98  N.  Y.  243.  In  that  case  the  def^idant 
had  leased  premises  to  be  used  for  an  exhibition.  A  gallery  had  been 
idaced  in  the  hall  to  accommodate  a  few  people  for  special  purposes, 
but  it  was  not  intended  to  permit  the  audience  generally  to  occapy  it. 
The  lessee  of  the  premises  removed  fixtures  which  had  been  pat  in 
the  balcony,  and  allowed  it  to  be  crowded  with  the  misc^aneous 
andience,  and,  as  the  result,  the  balcony  fell,  injuring  the  plaintiff. 
The  oooit  held  that,  as  the  balcony  was  intended  only  to  be  osed  for 
a  special  purpose,  and  as  there  was  no  proof  that  it  was  not  snfBcient 
for  the  purpose  for  which  it  was  intended,  the  landlord  was  not  liable 
for  an  accident  which  was  caused  by  a  different  ase.  It  is  true  that 
in  that  case  Judge  Earl  said  that,  if  the  landlord  lets  premises,  and 
agrees  to  keep  them  in  repair,  and  fails  to  do  so,  in  c(»iaeqaence  of 
which  any  one  lawfully  upon  the  premises  suffers  injury,  he  is  re- 
sponsible for  his  own  negligence  to  the  party  injured.  Bat  the 
liability  of  the  landlord  in  tiiat  case  was  not  claimed  to  exist  npon  any 
Bach  ground,  and  it  was  said  by  the  court  that,  if  any  responsibility 
coold  attach  to  the  landlord,  it  could  not  be  based  upon  the  contract 
obligation,  but  must  rest  entirdy  upon  his  delictum.  Each  of  the 
cases  cited  by  the  plaintiff  will  be  found  to  stand  upon  the  same  prin- 
ciple. For  this  reason  she  cannot  dq)aid  npon  any  one  of  them  as 
authority  to  sustain  her  claim.  The  interlocutory  judgment  most, 
therefore,  be  affirmed,  with  costs.     All  concur. 


SANDERS  y.  ADBR  et  aL 

(Snpreme  Oonrt,  Appellate  Division,  First  Department    February  2B.  189S.> 

Tbmporart  Thjitnction. 

Under  Code  CIt.  Proc.  {  603,  unless  a  caose  of  action  Is  set  oat  In  the 
complaint,  and  an  Injunction  demanded  as  a  part  of  the  r^ef  aongbt,  no 
temporary  Injanctlon  can  be  granted;  and  therefore,  on  appljrlns  tor  an 
Injunction,  the  complaint  must  be  presented. 

Appeal  from  special  term. 

Action  by  James  E.  Sanders  against  Emile  Ader  and  another. 
From  an  order  denying  a  motion  for  an  injunction,  plaintiff  appeals. 
AfSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  McLAUQHUN. 
and  INGRAHAM,  JJ. 

Edward  F.  Harding,  for  appellant. 
Arnold  C.  Weil,  for  respondenta^ 
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PER  CURIAM.  The  injunction  here  is  asked  for  under  the  an- 
thority  <rf  section  603,  CJode  Civ.  Proc,  where  the  right  to  injunction 
depends  upon  the  nature  of  the  action.  In  that  case  the  facts  must 
appear  from  the  complaint,  and  no  facts  can  be  considered  except 
such  as  are  set  out  in  the  complaint,  and  facts  alleged  in  an  affidavit 
are  not  material,  and  cannot  be  considered,  unless  they  are  alleged  in 
the  complaint.  Stnll  v.  Westfall,  25  Hun,  1.  Unless  a  cause  of  ac- 
tion is  set  ont  in  complaint,  and  an  injunction  is  demanded  as  a  part 
of  relief  sought,  an  injunction  cannot  be  granted.  McHenry  v.  Jewett, 
90  N.  Y.  58.  The  complaint  must  therefore  be  presented  on  applying 
for  injunction,  and,  if  he  fails  to  present  it,  the  plaintiff  does  not  show 
that  he  is  entitled  to  such  relief.  No  complaint  was  presented  here, 
and  therefore  the  order  denying  injunction  was  correct,  and  should  be 
affirmed. 


BLAIR  T.  HAGEMEYER  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    February  25,  1898.) 

1.  Bills  ahd  Notes— DiVKKaiOH—PBoviKCB  ov  Jdrt. 

Where,  In  an  action  on  a  note,  there  was  evidence  that  defendants  stated 
to  plaintiff,  before  the  purchase  of  the  note,  that  they  originally  gave  It  In 
payment  for  land,  that  It  was  all  right,  and  would  be  paid  at  maturity,  and 
also  testimony  of  the  payee  that  it  was  originally  given  In  payment  for 
land,  the  question  whether  the  note  was  diverted  paper,  as  claimed  by  de- 
fendants, was  for  the  Jury. 

2.  Same— Estoppel  to  Dent  Consideration— Uvidbkce. 

Evidence  that  defendant  stated  to  plaintiff,  before  he  purchased  the  note 
sued  on,  in  response  to  inquiries  by  the  latter,  that  It  was  originally  given 
in  payment  for  land,  was  all  right,  and  would  be  paid  at  maturity,  tended 
to  raise  an  estoppel,  precluding  him  from  disputing  the  consideration  of  the 
note  at  Its  inception. 
8.  Same— BoKA  Fide  Indohs ee— Consider ation. 

The  satisfaction  of  a  judgment,  representing  an  Indebtedness  of  the  owner 
of  a  note  to  his  indorsee.  Is  a  sufficient  consideration  to  constitute  the  latter 
a  bona  fide  holder  thereof  for  value. 
4.  Same — Notice— Bad  Faith — Evidence. 

Though  a  note  sued  on  was  diverted  paper,  a  recovery  thereon  by  an 
Indorsee  cannot  be  defeated,  unless  it  Is  shown  that  he  had  notice  of  the 
diversion,  or  there  Is  clear  evidence  of  bad  faith  in  his  taking  the  paper. 

Appeal  from  trial  term. 

Action  by  John  J.  Blair  against  George  Hagemeyer  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  ?.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Rush  Taggart,  for  appellant. 
W.  C.  Beecher,  for  respondents. 

PATTERSON,  J.  This  action  is  upon  a  promissory  note  for 
f7,500,  made  by  the  defendants  Hagemeyer,  in  their  firm  name  of 
George  Hagemeyer  &  Sons,  payable  to  the  order  of  William  H.  Chew, 
and  indorsal  by  him  and  Charles  C.  Cokefair.  The  defendants  Hage- 
meyer aqd  Chew  answered  the  complaint.  The  defendant  Cokefair 
made  deJFanlt.     Pending  suit,  Hagemeyer  &  Sons  made  an  assign- 
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ment  for  the  b«Defit  of  creditors  to  one  Hutchinson,  who,  by  pH-mis- 
Bion  of  this  court,  intervened  and  interposed  an  answer.  The 
amended  complaint  ccmtains  the  ordinary  allegations  proper  to  an 
action  of  this  character  against  maker  and  indorsers  of  a  negotiable 
instrument,  and  also  sets  up  the  introducticm  in  the  suit  of  the 
assignee  Hutchinson.  The  answers  of  Hagemeyer  &  Sons  and  of 
their  assignee  are  substantially  the  same.  The  making  and  indoi-se- 
ment  of  the  promissory  note  are  admitted;  but  it  is  alleged  as  a 
separate  defense  that  the  note  sued  upon  was  one  of  a  series  made 
by  the  defendants  Hagemeyer  &  Sons  to  the  order  of  Chew,  delivered 
without  other  consideration  than  for  the  purpose  of  having  the  same 
discounted,  under  an  agreement  with  Chew,  whereby  the  proceeds 
of  the  discounts  were  to  be  used  in  paying  off  and  retiring  certain 
other  promissory  notes  which  had  theretofore  been  made  by  the 
firm  of  Chew  &  Eadie,  composed  of  the  defendant  Chew  and  one 
Eadie,  and  which  notes  had  belonged  to  and  had  been  indorsed  by 
the  firm  of  George  Hagemeyer  &  Sons.  Those  answers  then  pro- 
ceed to  set  up  that  Chew,  without  consideration,  delivered  the  note 
sued  upon  to  one  Cokefair,  and  that  no  part  of  the  proceeds  had 
been  applied,  as  required  by  the  agreement  alleged  to  have  been 
made  between  Chew  and  Hagemeyer  &  Sons.  That  defense  is,  in 
substance,  one  of  a  diversion  of  commercial  paper  from  the  purpose 
for  which  it  was  issued.  The  same  answers  contain  a  further  sep- 
arate defense  that  the  note  sued  on  was  delivered  by  Chew  to  Coke- 
fair  on  a  prior  unlawful  and  usurious  agreement,  whereby  Cokefair 
was  to,  and  did,  retain  50  per  cent,  of  the  face  value  of  the  note  or 
thereabouts.  That  defense  was  intended  to  raise  the  issue  of  the 
note  having  no  legal  inception  until  its  transfer  by  Chew  to  Cokefair. 
and  that  it  was  usurious  in  that  inception.  These  answers  also  con- 
tain a  further  defense  that  Cokefair  sold  and  delivered  the  note  to 
the  plaintiff  upon  a  prior  corrupt,  unlawful,  and  usurious  agreement, 
whereby  the  plaintiff  paid  to  Cokefair  the  sum  of  |4,000,  and  retained, 
for  his  own  benefit  and  account,  the  balance  of  the  notes,  to  be  ap- 
plied upon  a  prior  and  personal  indebtedness  of  Cokefair  to  the 
plaintiff,  all  of  which  was  without  the  knowledge  or  consent  of  the 
plaintiff  or  of  the  assignee;  the  last  defense  being  intended  to  present 
the  question  of  the  note  having  no  legal  inception  until  Cokefair 
disposed  of  it  to  the  plaintiff  upon  the  alleged  unlawful  and  corrupt 
agreement.  The  answer  of  the  defendant  Chew  admits  the  indorse- 
ment and  delivery  of  the  note  by  him  to  Cokefair,  and  that  he  (Chew) 
has  not  paid  the  amount  of  the  note,  and  then  sets  up  affirmatively 
that  the  note  was  delivered  to  the  plaintiff,  and  had  no  legal  incep- 
tion until  such  delivery,  and  that  the  plaintiff  discounted  the  note, 
and  saved  and  reserved  to  himself  more  than  6  per  cent,  of  the  face 
value  of  the  note,  which  transaction  on  his  part  was  usurious. 

Upon  the  issues  framed  by  these  answers,  the  case  came  on  for 
trial,  and,  for  some  reason  not  disclosed,  the  plaintiff,  instead  of  rest- 
ing upon  the  presumption  of  bona  fides  resulting  from  his  possession 
of  the  promissory  note,  undertook  to  show  by  witnesses  the  circum- 
stances under  which  Blair,  the  plaintiff,  took  the  note,  and  also  the 
circumstances  under  which  it  was  issued  originally,  and  also  state- 
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ments  and  admusions  of  the  makers  of  the  note,  made  before  the 
plaintiff  took  it.  The  witness  Koseman  testified  that  he  was  the 
cashier  of  the  plaintiff,  and  that  he  purchased  the  note  for  the  plain- 
tiff; that,  before  pnrdiasing  it,  he  called  upon  Hagemeyer  &  Son* 
with  a  copy  of  the  note,  saw  Mr.  Hagemeyer,  one  of  the  makers,  re- 
ferred to  a  record,  compared  the  note  with  the  record,  and  said  that 
the  note  was  all  right,  and  would  be  paid  at  maturity;  and  also 
stated  that  Hagemeyer  &  Sons  had  purchased  certain  timber  lauds, 
and  that  the  note  had  been  given  in  part  payment  for  those  lands. 
The  witness  then  testified  that  he  bought  the  note  from  Cokefair, 
the  purchase  being  consummated  after  the  interview  with  Mr.  Hage- 
meyer. He  also  stated  that  the  consideration  paid  to  Cokefair  con- 
sisted of  cash  by  check  of  f 3,258.66,  a  satisfaction  piece  of  a  judg- 
ment of  one  Fox  against  Cokefair  for  |3,458.87,  the  surrender  of  cer- 
tain bonds  at  a  value  of  1543.72,  and  foO  for  the  attorney's  fee  with 
respect  to  the  Cokefair  judgment^  These  items  altogether  amount  to 
the  sum  of  f  7,311.35;  the  difference  between  that  amount  and  the  face 
value  of  the  note,  f  188.75,  being  the  discount  at  6  per  cent.  There 
is  some  vagueness  with  reference  to  the  value  of  the  surrendered 
bonds, — ^^that  is  to  say,  the  f543.72  item;  but  there  is  proof  of  their 
being  accepted  by  Cokefair  at  that  figure.  The  evidence  of  Chew 
was  directed  principally  to  the  consideration  upon  which  the  note 
was  originally  issued.  He  testified  at  one  time  positively  that  the 
note  was  issued  in  part  payment  for  land  situated  in  North  Carolina, 
and  sold  by  him  to  Hagemeyer,  and  said  that  it  was  not  issued  to 
take  up  one  of  the  notes  of  Chew  and  Eadie;  and  in  another  iiart 
of  his  examination  he  testified  that  the  note  in  suit  M'as  given  sub- 
stantially as  claimed  by  the  Hagemeyers.  These  were  contradictions 
to  be  looked  at  very  seriously,  for  the  first  version  Chew  gave  of  the 
consideration  for  which  the  note  was  originally  issued  accords  ex- 
actly with  what  the  witness  Roseman  testified  Hagemeyer  told  him 
before  he  purchased  the  note  for  Blair.  The  testimony  of  Cokefair 
is  substantially  to  the  same  effect,  concerning  the  purchase  of  the 
note  by  the  plaintiff,  as  that  of  the  witness  Roseman.  When  the 
proofs  were  all  in,  counsel  for  each  of  the  parties  requested  the  court 
to  direct  a  verdict,  which  requests  were  taken  under  advisement, 
and  subsequently  denied,  and  the  court  directed  that  the  case  go  to 
the  jury.  But,  while  counsel  for  one  of  the  parties  was  addressing 
the  jury,  the  learned  judge  inquired  whether  the  request  of  each 
party  for  the  direction  of  a  verdict  was  still  open.  Counsel  for  the 
defendants  replied  affirmatively.  Counsel  for  the  plaintiff  stated 
that  his  motion  for  the  direction  of  a  verdict  in  his  favor  was  with- 
drawn. Thereupon  the  court  took  the  case  from  the  jury,  and  dis- 
missed the  complaint,  on  the  ground  that  the  note  sued  upon  was 
diverted  paper,  and  that,  the  plaintiff  having  failed  to  show  that  he 
was  the  owner  in  good  faith  for  value  of  the  note,  the  complaint  must 
be  dismissed.  From  the  judgment  entered  upon  that  dismissal,  this 
appeal  is  taken. 

Tt  will  thus  be  seen  that  the  learned  judge  disposed  of  the  case 
by  determining  himself  that  the  note  sued  on  was,  as  matter  of  fact, 
diverted  paper,  and  that  the  plaintiff  had  failed  to  show  that  he  was 
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a  holder  for  valae  of  that  paper.  In  tailing  that  action  he  was  mani- 
festly wrong.  The  issue  of  fact  as  to  the  parpose  for  wtdch  the  note 
was  originally  issued  was  peculiarly  a  matter  for  the  consideration  of 
the  jury.  There  was  testimony  of  admissions  by  one  of  the  makers  ol 
the  note,  and  of  at  least  one  declaration  of  the  witness  Chew,  the  in- 
dorser  of  the  note  (although  the  latter  subsequently  qualified  it),  that 
it  was  issued  originally  in  payment  for  land  which  Chew  had  sold  to 
Hagemeyer ;  and,  on  that  evidence,  the  plaintiff  was  entitled  to  go  to 
the  jury  either  as  to  the  fact  of  the  consideration  of  the  note  at  its 
inception,  or  as  raising  an  estoppel  against  Hagemeyer  from  disputing 
that  consideration;  the  evidence  of  Roseman  being  that,  before  the 
note  was  purchased  from  Cokefair,  those  inquiries  were  made  of  the 
maker  of  the  note,  upon  the  faith  of  the  answers  to  which  the  note 
was  bought,  and,  as  against  Chew,  the  only  defense  interposed  by  his 
answer  being  that  the  note  had  no  legal  inception  until  it  was  de- 
livered to  the  plaintiff,  who  discounted  it  at  a  usurious  rate.  The 
question  of  fact  Fckitiug  to  the  original  inception  of  the  note  was  the 
vital  one;  for,  if  it  had  a  business  inception  at  the  time  it  was  made, 
then  it  is  entirely  immaterial,  so  far  as  Chew  is  concerned,  what  the 
plaintiff  gave  for  it  subsequently.  As  regards  Chew,  it  was  for  the 
jury  to  pass  upon  his  credibility,  and  to  say  whether  they  would  be- 
lieve his  first  or  his  last  statement,  respecting  the  consideration  for 
the  note,  and  when  it  had  its  inception. 

The  learned  judge  was  also  incorrect  in  taking  tiie  case  away  from 
the  jury  on  the  ground  that  the  plaintiff  failed  to  show  that  he  was 
the  owner  in  good  faith,  and  for  value,  of  the  note  in  suit  It  would 
seem  that  this  question  arose  in  the  mind  of  the  court  because  of 
some  doubt  entertained  respecting  the  Fox  judgment  and  the  owner- 
ship of  that  judgment  by  Blair  at  the  time  the  satisfaction  piece  was 
delivered  to  Cokefair.  As  the  case  stood,  there  was  evidence  to  show 
that  the  plaintiff  was  a  bona  fide  holder  for  value.  The  circum- 
stances under  which  the  note  was  bought  were  sworn  to  by  Rose- 
man;  and,  if  his  stwy  was  to  be  believed,  there  could  be  no  doubt 
of  the  plaintiff  being  a  bona  fide  holder  for  value.  The  purchase  was 
made  from  Cokefair,  who  held  the  note.  Money  and  bonds  and  the 
surrender  of  a  judgment  against  Cokefair  were  the  consideration.  So 
far  as  the  judgment  was  concerned,  the  extinguishment  of  the  debt  to 
Cokefair  was  a  good  consideration,  pro  tanto,  for  the  note.  Maver 
V.  Heidelbach,  123  N.  Y,  332,  25  N.  E.  416.  The  debt  of  Cokefair 
on  the  Fox  judgment  was  paid,  and  that  judgment  was  satisfied.  The 
question  of  the  ownership  of  that  judgment  by  Blair  was  not  in  any 
way  involved.  It  did  not  appear  that  the  satisfaction  piece  was  sign- 
ed by  Blair.  The  presumption  is  that  it  was  executed  by  Fox;  but 
it  was  for  an  indebtedness  which  was  sworn  to  as  being  one  of  Coke- 
fair to  Blair,  Fox  being  apparently  a  nominal  plaintiff.  It  was 
therefore  shown  that  the  plaintiff  was  a  bona  fide  holder  for  value  of 
this  note;  and,  even  if  it  were  diverted  paper,  it  was  incumbent  upon 
the  defendants,  under  the  circumstances,  to  show,  before  a  recovery 
could  be  defeated,  that  the  plaintiff  had  notice  that  it  was  diverted 
paper,  or  that  there  was  some  clear  evidence  of  bad  faith  in  his  tak- 
ing the  paper.     American  Exch.  Nat.  Bank  v.  New  York  B.  &  P.  Co., 
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148  N.  T.  698,  43  N.  B.  168;  C5heever  v.  Railroad  Co.,  150  N.  T.  89, 
44  N.  E.  701. 

It  is  urged  by  the  reBpondenta  that  the  case  stands  as  one  in  which 
both  parties  submitted  to  the  court,  by  their  requests  for  the  direction 
of  a  verdict,  those  questions  which  otherwise  it  would  have  been  for 
the  jury  to  determine;  but  no  such  question  arises  on  this  record. 
The  court  expressly  declined  to  direct  a  verdict,  and  thereby  left  it  to 
the  jury.  The  court  had  decided  that  the  case  was  one  for  the  jury, 
and,  after  that  decision,  the  plaintiffs  counsel  withdrew  his  motion 
for  a  direction  in  his  favor;  and  the  court  did  not  act  upon  requests 
for  a  verdict,  but  dismissed  the  c(Mnplaint  tot  failure  of  proof  on  the 
part  of  the  plaintiff,  and,  as  we  have  congluded,  erroneously. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event     All  concur. 


BURFORD  v.  MAYOR,  BTTC.,  OP  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appelate  Division,  First  Department     February  26,  1898.) 

1.  Action  against  City— Notice. 

Under  I^aws  1886,  c.  572,  requiring  that  notice  of  claim  and  Intention  to 
sue  the  city  must  be  filed  with  the  corporation  coimsel,  aerrlce  of  such  a 
notice  by  mall  Is  hisufficlent.  Delivery  by  or  on  behalf  of  the  claimant  at 
the  office  In  which  the  filing  is  to  be  made  will  alone  satisfy  the  statute. 

9l  Bamk— Evidbncb. 

An  Inference  of  the  proper  filing  of  such  a  notice  cannot  be  Indtilged  In 
merely  because  It  Is  shown  that  In  some  way  a  notice  came  Into  the  hands 
of  an  assistant  to  the  corporation  counsel,  and  that  he  had  It  on  a  particular 
occasion. 

Appeal  from  special  term. 

Action  by  Thomas  W.  Burford  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  ^ew  York.  From  a  judgment  dismissing 
the  complaint,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUM8EY, 
PATTERSON,  and  O'BRIEN,  JJ. 

J.  W.  Bryant,  for  appellant. 
T.  Connoly,  for  respondent. 

PATTERSON,  Jt  On  the  argument  of  this  cause,  connsel  declared 
fhat  the  only  question  for  the  consideration  of  the  court  on  this 
appeal  was  the  sufficiency  of  the  proof  made  by  the  plaintiff  of  the 
service  of  the  notice  of  claim  required  to  be  filed  with  the  corporation 
counsel  by  chapter  572  of  the  Laws  of  1886.  It  appeared  in  evidence 
that  a  notice  sufficient  in  form  was  served  npon  the  comptroller  of 
the  city  of  New  York,  but  we  have  held  that  such  a  notice,  even  if 
traced  into  the  hands  of  the  corporation  counsel,  is  not  sufficient  com- 
pliance with  the  requirement  of  the  law.  Missano  v.  City  of  New 
York,  17  App.  Div.  537,  45  N.  Y.  Supp.  592.  It  was  also  shown  by 
the  plaintiff  that  an  attempt  at  service  upon  the  counsel  to  the  corpo- 
ration of  the  necessary  notice  was  made  by  mailing  it.     Service 
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of  Bach  a  notice  by  mail  is  Inaafflcieat  The  purpose  of  the  statute 
is  that  direct  written  notice  shall  be  giyen,  and  that  it  shall  be  filed 
with  the  corporation  counsel.  That  requirement  imposes  upon  the 
claimant  the  duty  of  doing  everything  necessary  to  put  the  corpora- 
tion counsel  in  physical  possession  of  the  notice,  so  that  it  may  be 
said  to  be  on  file  with  him.  Mailing  is  not  the  equivalent  of  filing 
required  by  the  statute.  Delivery  by  or  on  behalf  of  the  claimant 
at  the  ofQce  in  which  the  filing  is  to  be  made  will  alone  satisfy  the 
statute.  As  was  said  in  Gates  v.  State,  128  N.  Y.  221,  28  N.  E.  373^ 
in  commenting  upon  another  statute  respecting  the  filing  of  claims: 

"If  we  shonld  bold  that  the  mailing  by  a  claimant  of  bis  claim  directed  to  the 
canal  appraisers  was  equivalent  to  a  filing  in  the  office,  I  think  we  should  be 
disregarding  the  plain  reading  of  the  law,  and  denying  to  the  words  of  the 
statute  their  plain  and  usual  force  and  significance." 

But  there  was  some  slight  evidence  on  the  trial  that  the  corpora- 
tion counsel  had  received  a  notice,  a  witness  testifying  that  he  saw  in 
the  corporation  counsel's  office,  in  the  hands  of  an  assistant,  a  notice 
of  claim  with  the. name  of  the  corporation  counsel  written  upon  it; 
and  the  contention  is  therefore  made  that  the  notice  was  to  all  in- 
tents and  purposes  filed,  and  the  law  complied  with ;  and  that,  inas- 
much as  the  object  of  the  statute  was  accomplished,  the  means  by 
which  that  was  done  became  immaterial.  The  plaintiff  was  exam- 
ined by  the  corporation  counsel,  and  it  was  upon  the  occasion  of  that 
examination  that  the  notice  addressed  to  the  corporation  counsel  was 
seen  in  the  hands  of  his  assistant  conducting  the  examination.  That 
slight  evidence  was  not  enough  to  show  a  delivery  of  the  notice  at 
the  corporation  counsel's  office  in  the  manner  required  by  law.  It 
is  of  the  utmost  importance  that  this  statute  should  be  strictly  com- 
plied with.  How,  when,  or  under  what  circumstances  the  assistant 
corporation  counsel  came  into  possession  of  the  copy  of  the  notice 
which  was  seen  in  his  hands  on  the  examination  we  do  not  know. 
No  presumption  that  it  was  filed  in  accordance  with  the  law  can  be 
drawn  where  the  fact  is  obvious  that  it  was  not  delivered  as  required 
by  law,  and  in  that  respect  the  case  differs  from  McMahon  v.  Citv 
of  New  York,  1  App.  Div,  322,  37  N.  Y.  Supp.  289,  where,  under  the 
exceptional  facts  appearing  in  that  case,  we  held  that  the  notice  was 
sufficiently  filed  because  there  was  proof  of  its  actual  delivery  to  an 
assistant  to  the  corporation  counsel,  who  was  conducting  the  exam- 
ination of  a  plaintiff  as  to  the  claim  set  forth  in  the  notice  at  the 
time  the  service  was  made.  But  here  we  cannot  indulge  in  the  infer- 
ence of  proper  filing  merely  from  the  fact  that  in  some  way  a  notice 
came  into  the  hands  of  an  assistant  to  the  corporation  counsel,  and 
he  had  it  on  a  particular  occasion.  The  point  may  seem  to  be  tech- 
nical, but  it  is  of  prime  importance  to  the  city. 

The  judgment  dismissing  the  complaint  must  be  affirmed,  with 
costs.     All  concur. 
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BIEN  T.  FKEUND  et  aL 
(Supreme  Goart,  Appellate  Division,  First  Department     February  SB,  1898.> 

1.  ComfTERCLAIM — ACTION   ON   ATTACHMENT   BOND. 

An  undertaking  on  attachment,  being  executed  by  the  sureties  on  the  un- 
derstanding that  It  Is  to  be  given  to  the  defendant  In  the  action,  for  hi» 
benefit,  constitutes  a  contract;  so  that,  In  an  action  thereon  after  the  attaCb- 
ment  Is  vacated,  a  counterclaim  arising  out  of  a  contract  may,  under  Code 
Civ.  Proc.  S  601,  be  set  off  against  it 

2.  Same— PoRcnASK  of  Outstandinq  Claim. 

Under  Code  Civ.  Proc.  |  602,  a  defendant  who  is  liable  upon  a  contract 
which  has  been  assigned  to  some  third  party  may  protect  himself  against 
that  contract  even  in  the  bands  of  the  assignee,  by  the  purchase,  at  any 
time  before  notice  of  the  assignment,  of  a  cause  of  action  existing  against 
his  original  creditor  at  the  time  of  the  assignment 

Appeal  from  trial  term. 

Action  hy  Franklin  Bien  against  Max  Freand  and  another.  Ftodk 
a  judgment  entered  on  a  verdict,  and  from  an  ord^  denying  a  new 
trial,  defendants  appeaL     Reversed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  BARRETT,  RUMSEY,. 
PATTERSON,  and  O'BRIEN,  J  J. 

Maurice  ^chel,  for  appellants. 
Franklin  Bien,  in  pro.  per. 

RUMSEY,  J.  The  defendants,  as  sureties  for  certain  persons  wha 
were  about  to  sue  out  a  warrant  of  attachment  against  one  Buchner, 
executed  the  usual  undertaking  upon  attachment,  which  was  delivered 
to  Buchner  at  the  time  of  the  execution  of  the  warrant.  The  attach- 
ment having  been  vacated,  the  plaintiff,  to  whom  the  undertaking  and 
the  right  of  action  thereon  had  been  assigned,  brought  this  action  to- 
recover  the  damages  suffered  by  Buchner  by  reason  of  the  attachment. 
The  defendants  sought  to  set  off  against  this  cause  of  action  a  counter- 
claim, which  will  be  more  particularly  referred  to  hereafter;  but  they 
were  not  permitted  to  do  so  for  the  reason  that  the  action  upon  the 
undertaking  waa  held  not  to  be  an  action  upon  contract,  and  for  that 
reason  it  was  determined  by  the  learned  court  that  a  oounterclaim 
upon  contract  could  not  be  set  off  against  it 

The  first  question  presented  upon  this  appeal,  therefore,  is  as  to  the 
nature  of  the  obligation  assumed  by  the  defendants  when  they  ex- 
ecuted the  undertaking  upon  the  attachment.  It  was  a  voluntary 
agreement  upon  their  part,  by  which  they  assumed  a  liability  to  the 
effect  that  the  plaintiffs  in  the  attachment  suit  would  pay  all  the 
costs  which  might  be  awarded  to  the  defendant  therein,  and  the  dam- 
ages which  he  might  sustain  on  account  of  the  attachment.  By  rea- 
son of  this  undertaking  on  their  part,  the  law  implied  an  agreement 
that  they  would  pay  these  costs  and  damages  if  the  plaintiffs  in  the 
original  action  did  not  do  so.  This  undertaking,  to  be  sure,  did  not 
run  in  terms  to  any  particular  person,  but  it  was  given  to  the  defend- 
ants in  their  action,  and  it  was  understood  at  the  time  of  its  execution 
that  it  would  be  given  to  him,  and  that  it  was  for  his  benefit,  and  the 
agreement  necessarily  to  be  implied  from  it  was  that  the  defendants- 
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would  paj  to  him  such  costs  and  damages.  Snch  an  agreement  is  in 
«11  its  essential  elements  a  contract,  and  upon  no  other  theory  can 
«ny  liability  upon  the  part  of  the  defendants  who  executed  the  un- 
dertaking be  sustained.  To  make  a  contract,  it  is  not  necessary  that 
there  should  be  an  express  promise;  nor  is  it  necessary  that  any  par- 
ticular person  diould  be  stated  as  the  one  to  whom  the  promise  is  im- 
plied. It  is  sufficient  if  the  circumstances  are  such  that  the  law 
creates  a  duty  on  the  part  of  the  one  sought  to  be  charged  to  pay 
taoney  or  to  do  any  other  act, — ^as  to  pay  the  amount  of  a  judgment 
against  him;  or,  on  the  part  of  one  who  has  converted  the  property 
-of  another,  to  pay  the  owner  the  value  of  the  property,  if  he  chooses  to 
waive  the  tort;  or,  where  one  has  by  fraud  obtained  possession  of 
the  property  or  money  of  another,  to  pay  it  back,  if  the  one  whose 
property  has  been  taken  sees  fit  to  regard  the  transaction  as  a  con- 
tract, and  not  insist  upon  it  as  a  tort.  Taylor  v.  Root,  4  Abb.  Dec 
^382;  Coit  v.  Stewart,  50  N.  Y.  17;  Rothschild  v.  Mack.  115  N.  Y.  1, 
21  N.  E.  726;  Andrews  v.  Bank,  26  N.  Y.  ^8.  In  the  cases  cited 
j*ove,  the  action  was  based  upon  one  of  the  conditions  just  referred 
to,  but  in  each  case  it  was  held  to  be  an  action  upon  contract,  and 
such  is  the  undoubted  construction  in  such  cases.  The  law  which 
permits  a  counterclaim  to  be  set  up  in  an  action  on  contract  does 
not  require  that  the  contract  which  lies  at  the  foundation  of  the  ac- 
tion should  be  a  perfect  formal  contract;  but  it  includes  an  action 
arising  from  a  transaction  by  reason  of  which  the  law  implies  a  con- 
tract liability.  In  each  one  of  the  cases  cited  above,  a  counterclaim 
upon  contract  was  permitted  to  be  interposed,  although  the  cause  of 
action  in  each  case  was  one  in  which  the  circumstances  were  such  that 
the  law  implied  an  agreement,  although  in  neither  of  them  was  any 
•agreement  actually  made.  We  have  spoken  of  these  elementary  rules 
because  the  question  whether  an  action  upon  an  undertaking  of  this 
kind  is  one  upon  contract,  so  that  a  counterclaim  can  be  interposed 
in  the  action,  seems  to  have  been  denied  in  one  case  at  least  in  this 
«tate.  Furber  v.  McCarthy,  54  Hun,  4.35,  7  N.  Y.  Supp.  613.  But 
numerous  other  cases  in  this  state  may  be  cited  holding  the  contraiy 
■of  this  proposition,  and  the  case  itself,  we  think,  is  not  correctly  de- 
«ided.  Delaney  v.  Miller,  78  Hun.  18,  28  N.  Y.  Supp.  1059;  At- 
water  v.  Spader,  12  N.  Y.  St.  Rep.  506;  Cornell  v.  Donovan.  14  Daly. 
295;  Wickham  v.  Weil  (Com.  PI.)  17  N.  Y.  Supp.  518.  The  court 
was  clearly  wrong,  therefore,  in  holding  that  a  counterclaim  upon 
contract  could  not  be  interposed  in  this  action. 

But  the  judgment  is  sought  to  be  sustained  because  it  is  said  that 
the  claim  which  the  defendants  endeavored  to  set  up  did  not  belong 
to  them  at  the  time  when  Buchner  transferred  the  cause  of  action 
upon  the  undertaking  to  the  plaintiff  in  this  action.  This  transfer 
was  made  on  the  24th  of  December,  1896,  and  from  that  time  the 
plaintiff  became  the  owner  of  the  cause  of  action  arising  upon  the 
undertaking.  No  notice  of  the  assignment,  however,  was  given  to 
the  defendants  in  this  action.  At  the  time  wh^  the  undertaking 
was  given  by  the  defendants  in  this  action  to  Buchner,  the  defendant 
in  the  attachment  suit,  Buchner  was  indebted  to  Lehmaier  and  others, 
the  plaintiffs  in  that  suit,  in  the  sum  of  fl,000,  for  money  loaned  to 
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Buclmer.  After  the  attachment  was  vacated,  which  took  place  od 
the  7th  ot  Febrnaiy,  1897,  and  on  the  17th  day  of  that  month,  Leh- 
maier  &  Go.  aBsigned  to  the  defendants  in  this  action  their  claim  of 
fl,000  against  Bnchner,  and  this  action  was  commenced  two  days 
afterwards;  and  the  defendants  here,  then  being  the  owners  of  the 
claim  against  Buchner,  set  it  up  as  a  counterclaim  against  the  canse 
of  action  which  Bnchner  had  assigned  to  the  plaintiff,  and  upon  which 
this  actio"  is  brought  The  plaintiff  daimB  that  when  he  obtained 
his  assigiiuient,  in  December,  1896,  he  took  a  cause  of  action  against 
the  defendants  upon  their  undertaking,  subject  only  to  the  ascertain- 
ment of  the  amount  of  the  damages  at  the  time  when  the  attachment 
shoold  be  vacated,  and  that  that  cause  of  action  became  perfect  by 
the  entry  of  the  order  vacating  the  attachment  on  the  7th  of  February^ 
1897;  and  he  insists  that  no  claim  against  Buchner  thereafter  as- 
signed to  these  defendants  could  be  set  up  as  a  counterclaim  against 
the  canse  of  action  which  had  become  perfect  before  such  assignment 
was  made.  But,  in  making  that  claim,  the  plaintiff  overlooks  the 
peculiar  wording  of  the  section  of  ^e  Code  which  authorizes  the 
setting  up  of  a  counterclaim.  That  section  prescribes  as  (me  of  the 
rules  to  which  a  counterclaim  is  subject  that  if  the  action  is  founded 
upon  a  contract  which  has  been  assigned  by  a  party  thereto,  other 
than  a  n^otiable  promissory  note,  a  demand  existing  against  the 
party  thereto  at  the  time  of  the  assignment  thereof,  and  belonging 
to  the  defendant  in  good  faith,  before  notice  of  the  assignment,  must 
be  allowed  aa  a  counterclaim.  Code  Civ.  Proc  §  602.  It  will  be  no- 
ticed from  this  provision  of  the  Code  that  a  defendant  who  is  liable 
uprai  a  contract  which  has  been  assigned  to  some  third  party  may 
protect  himself  against  that  contract  even  in  the  hands  of  the  as- 
signee, by  the  purchase  of  a  cause  of  action  against  his  original  cred- 
itor at  any  time  before  notice  of  the  assignment  If  the  plaintiff  de- 
sires to  avoid  such  a  counterclaim,  it  is  his  duty  to  give  notice  to  the 
debtor  of  the  assignment  to  him;  and,  until  he  does  so,  that  debtor  i» 
in  a  situation  to  avail  himself  of  any  counterclaim  against  the  assignor 
of  the  contract  of  which  he  becMnes  possessed.  Faullaior  v.  Swart, 
65  Hun,  261,  8  N.  Y.  Suj^.  239.  Therefore  the  defendants  in  this 
action  were  acting  within  their  rights  when  they  purchased  this 
claim,  which  they  now  seek  to  set  up  as  a  counterclaim;  and  the  coort 
erred  in  refusing  them  permission  to  avail  themselves  of  it. 

For  these  reasons,  the  judgment  and  order  should  be  reversed,  and 
the  new  trial  granted,  with  costs  to  appellants  to  abide  event.  All 
concur. 


KBLLT  V.  BAKBB. 

(Supreme  Cotirt,  Appellate  Diyislon,  First  Department     February  25,  1898.) 

.  Action  on  Contract — Pbrforuancb— Tbnskr  and  Refubal. 

An  action  was  brought  to  recover  a  sum '  of  money  upon  a  contract,  by 
Wblcb  the  defendant  agreed  to  pay  the  plaintiff  $2,500  at  a  certain  time,  upon 
condition  that  the  plaintiff  should  first  furnish  to  defendant  a  general  re- 
lease specified.  The  complaint  alleged,  among  other  tblngs,  that  at  tbe- 
proper  time  the  plaintiff  tendered  sncb  release  to  the  defendant,  and  de- 
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manded  payment,  wblcb  was  refnsed,  etc.  Held,  that  the  reciprocal  ngtee- 
menta  were  anbstantlally  mutual  conditions  to  be  performed  at  tbe  aajne 
time,  and  that  tbe  allegations  of  tender  and  refusal  set  up  a  good  cause  of 
action. 

X,  Attachmemt— Vacatioh. 

On  a  motion  to  vacate  an  attachment  on  the  ground  that  the  bank  accounts 
levied  upon,  though  standing  In  defendant's  name,  did  not  belong  to  her 
personally,  but  as  an  executrix  of  a  certain  will.  It  appeared  that  defendant, 
who  was  also  the  residuary  legatee  under  the  will,  had  In  fact  received 
the  money,  and  undertaken  to  deal  with  it  as  her  own.  Held,  that  the  ques- 
tion of  actual  ownership  was  immaterial  upon  this  motion,  and  that  tbe 
levy,  having  been  properly  made,  could  not  t>e  interfoed  with,  until,  at  leaat, 
the  sherlft  had  iiad  an  opportunity  to  be  beard. 

Appeal  from  special  term. 

Action  bj  James  E.  Kelly  against  Lucinda  Baker.     From  an  order 
vacating  an  attachment,  defendant  appeals.     Reversed. 
•   Argued  before  VAN  BRUNT,  P.  J,  and  BARRETT,  BUMSEY, 

McLaughlin,  and  O'brien,  jj. 

James  £.  Kelly,  in  pro.  per. 
T.  M.  Tyng,  for  respondent 

BUMSEY,  J.  The  action  wa«  broaght  to  recoTcr  a  snm  of  money 
upon  a  contract  by  which  the  defendant  agreed  to  pay  to  the  plaintiff 
S2,500  at  a  certain  time,  upon  condition  that  the  plaintiff  should  first 
larnish  to  the  defendant  a  general  release,  specified  in  the  contract. 
The  defendant  was  a  nonresident,  and  upon  that  ground  the  plain- 
tiff procured  an  attachment  The  defendant  moved  to  vacate  the 
attachment  for  the  reason  that  the  complaint  did  not  allege  facts 
sufficient  to  constitute  a  cause  of  action.  The  defect  insisted  upon 
was  that  the  plaintiff  had  not  shown  that  he  had  performed  that 
portion  of  his  contract  which  required  him  to  furnish  the  general 
release,  and  that  for  that  reason  he  was  not  entitled  to  the  money 
claimed.  The  allegation  upon  that  point  is  that,  after  the  time  for 
the  payment  of  the  money  had  arrived,  the  plaintiff  tendered  such 
release  to  the  defendant,  and  demanded  from  her  the  said  sum  pro- 
vided in  the  instrument  to  be  paid;  but  that  the  defendant  refused 
to  pay,  and  has  not  paid,  the  sum,  or  any  part  thereof,  and  that  the 
plaintUf  now  is,  and  always  has  been,  ready  and  willing  to  deliver 
said  release  to  the  defendant  upon  receiving  the  said  payment. 

We  thinlc  that  the  allegation  was  sufficient  to  show  that  the  plain- 
tiff had  done  aJl  he  was  required  to  do  to  entitle  him  to  the  pay- 
ment of  the  money.  The  agreement  to  furnish  the  release,  and  the 
corresponding  agreement  on  the  part  of  the  defendant  to  pay  the 
money,  were  substantially  mutual  conditions,  and  to  be  performed  at 
the  same  time.  In  such  a  case,  if  the  person  who  claims  to  be  enti- 
tled to  the  money  alleges  a  tender  of  performance  on  his  part,  and  a 
demand  of  performance  by  the  defendant,  which  is  refused,  he  sets 
up  a  good  cause  of  action.  Pordage  v.  Cole,  1  Saund.  320e;  Laird 
V.  Pim,  7  Mees.  &  W.  474.  The  conclusion  of  the  learned  judge 
Ibelow  that  a  cause  of  action  was  not  set  up  was  erroneous. 

It  is  claimed  also  by  the  defendant  that  the  levy  was  improper,  and 
should  be  vacated.     It  appears  that  the  sheriff  levied  upon  two  bank 
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accounts  standing  in  the  defendant's  name  in  certain  savings  banks 
in  tliis  city,  which  the  defendant  claims  to  not  belong  to  her  person- 
ally, but  as  executrix  of  the  will  of  Eliza  Schneider,  deceased.  From 
fhe  facts  set  out  in  the  opposing  affidayits,  however,  it  appears  that 
the  defendant  is  not  only  the  executrix  of  Eliza  Schneider,  but  is  her 
residuary  legatee,  and  that  she  has  a  beneficial  interest  in  the  estate 
of  Eliza  Schneider,  after  the  payment  of  all  debts  and  expenses  of 
administration,  much  larger  than  the  amount  of  the  plaintiff's  claim. 
But  this  is  not  of  much  importance.  The  defendant  has  received 
that  money,  and  undertaken  to  deal  with  it  as  her  own.  That  being 
so,  it  is  not  necessary  to  examine  in  this  case  whether  she  actually 
•owns  the  money,  or  whether  she  is  bound  to  account  to  some  other 
t>erson  or  estate  for  it  The  sheriff  was  bound  to  levy  upon  it,  and 
his  lievy  cannot  be  interfered  with  until,  at  least,  lie  has  had  an  oppor- 
tunity to  be  heard  in  regard  to  the  matter. 

The  order  appealed  from  must  therefore  be  reversed,  with  f  10 
costs  and  disbursements,  and  the  motion  to  vacate  the  attachment 
and  levy  denied,  with  f  10  costs.     All  concur. 


PBOPLB  ex  rd.  WAI.KEB  v.  ROOSEVEI/T  et  al. 
:  (Supreme  Court,  Appellate  Division,  First  Department    February  25,  1898.) 

PoucB  OmcBBs— DisMnsAii— Weioht  ov  Evidbnck. 

Upon  certiorari  to  review  the  dismissal  of  relator  from  the  police  force,  on 
charges  of  using  Insolent  and  Indecent  language  to  a  roundsman,  the  charge 
rested  solely  on  the  roundsman's  testimony,  and  was  explicitly  denied  by 
relator  and  three  disinterested  witnesses  who  were  present  It  tilso  appeared 
that  the  roundsman  bad  at  first  made  a  charge  of  Intoxication,  and  that  it 
was  only  after  relator  had  been  pronounced  sober  by  the  sergeant  that  the 
present  charge  was  made.  Held,  that  the  conviction  was  against  the  weight 
of  evidence. 

Rumsey  and  Patterson,  JJ.,  dissenting. 

Certiorari  by  the  people  on  the  relation  of  James  J.  Walker, 
against  Theodore  Boosevelt  and  others,  commissioners,  etc.,  to  review 
■the  dismissal  of  relator  from  the  police  force  of  the  police  depart- 
ment of  the  city  of  New  York.     Dismissal  set  aside. 

Argued  before  VAN  BEUNT,  P.  J.,  and  BARRETT,  EUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Louis  J.  Grant,  for  relator. 
'    Terence  Parley,  for  respondents. 

BARRETT,  J.  The  relator,  a  patrolman,  was  dismissed  from  the 
force  on  January  27,  1897,  on  charges  of  using  insolent  and  indecent 
language  to  Roundsman  William  A.  Bailey,  and  of  loitering  on  post. 
The  only  witness  in  support  of  the  charges  was  this  roundsman. 
Bailey  testified  that  on  November  6, 1896,  the  relator  lingered  on  the 
southwest  corner  of  Rector  street  and  Trinity  place  from  11:31  to 
11:45  p.  m.,  in  conversation  with  two  citizens;  that,  just  before 
the  expiration  of  this  period,  a  glass  was  brought  him  from  a  saloon 
near  by,  from  which  he  drank;  and  that  thereupon  he  moved  on. 
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"Upon  this,"  to  use  the  roundsman's  own  words,  "I  called  him  back, 
and  asked  liim  if  that  was  the  way  he  was  doing  his  duty,  loitering 
there  fourteen  minutes  in  conversation  with  two  citizens,  and  having 
a  drink  brought  out  to  him.  He  looks  at  me,  and  he  says:  'You 
accuse  me  of  drinking  rum?'  I  saya:  'No;  I  don't  accuse  you  of 
drinking  rum.  You  look  as  if  you  had  been  drinking.  I  tell  you 
now  that  I  think  you  are  drunk,  and  I  order  you  to  report  to  the 
station  house  forthwith,'"  On  the  way  to  the  station  house,  he 
DOW  says  the  relator  used  the  vile  and  insulting  language  set  forth 
in  the  specifications.  At  the  station  house,  however,  his  charge 
was  of  intoxication,  and  thereupon  the  sergeant  made  the  relator 
walk  the  floor.  The  relator  then  walked  perfectly  straight,  as  the 
roundsman  admits;  and  the  surgeon,  who  came  later,  pronounced 
him  sober.  The  roundsman  did  not  learn  this  latter  fact  until  the 
next  day,  when  he  at  once  made  the  present  charges. 

Certainly,  this  testimony  has  unsatisfactory  features.  The  cir- 
cumstances attending  the  first  charge  are  such  that  controlling 
weight  ought  not  to  be  given  to  the  roundsman's  subsequent  state- 
ments, when  such  statements  are  unsupported,  and  are  denied  by 
several  unimpeached  witnesses.  To  charge  a  police  officer  with 
intoxication,  while  upon  duty,  is  a  sufficiently  serious  matter.  Yet 
the  roundsman  made  this  charge,  and  he  made  it  without  the  slight- 
est foundation  or  justification.  He  takes  pains  to  state  that  he  based 
it  upon  his  own  observation  of  the  relator's  condition.  He  accused 
him  thus:  "You  look  as  though  you  had  been  drinking.  I  tell  you 
now  that  I  think  you  are  drunk."  And  he  follows  this  up  by  stating 
that,  on  the  way  to  the  station  house,  the  relator  "was  able  to  stand 
and  able  to  walk,  but  not  steady."  Yet  the  statimi  house  was  only 
two  blocks  and  a  half  away,  and  there  the  relator  walked  straight 
enough  to  satisfy  the  critical  eye  of  the  sergeant, — ^"porfectly 
straight,"  as  the  roundsman  himself  admits.  It  is  quite  clear  that 
Bailey  jumped  at  the  conclusion  that  the  relator  had  been  drinking 
intoxicating  liquor  from  the  fact  that  something  in  a  glass  was 
brought  out  to  him.  This  fact  was  undoubtedly  the  key  to  the 
roundsman's  conduct  throughout.  He  is  careful  to  deny  that  he 
charged  the  relator  with  drinking  rum;  but  the  latter  and  the  two 
persons  with  whom  he  was  conversing  assert  the  contrary,  and  ali 
the  probabilities  favor  their  testimony.  In  fact,  the  truth  is  easily 
gathered  from  the  roundsman's  own  testimony.  He  says  that  he  asked 
5ie  relator  what  he  meant  by  "having  a  drink  brought  out  to  him,"  Sure- 
ly, he  did  not  mean  a  drink  of  water;  and,  if  he  did  not  make  the  charge 
of  drinking  rum,  why  should  the  relator  have  appealed  to  the  men  with 
him,  as  the  roundsman  admits  he  did?  We  thus  have  the  roundsman 
making  this  serious  charge  upon  mere  suspicion, — ^for  he  is  forced  to 
admit  that  he  could  not  see  the  contents  of  the  glass, — and  then,  when 
he  saw  its  futility,  denying  that  he  ever  made  it.  His  manner  of  treat- 
hig  the  charge  is  equally  noteworthy.  He  admits  that  the  relator 
appealed  to  those  who  were  with  him,  and  asked  that  the  matter  be 
looked  into  at  once,  and  that  he  refused.  He  testified:  "Didn't  he 
[the  relator]  ask  you  to  make  an  investigation  then  and  there  as  to  what 
he  had?    A.  He  did.    Q-  I>id  you  do  it?    A.  No,  sir."    Instead  of 
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making  the  desired  investigatioii,  he  i»epared  to  follow  the  dictates  of 
his  own  sa^icions,  and,  relying  upon  tiiem  alone,  in  the  face  of  evidence 
that  they  were  nnf  oonded,  to  drag  the  relator  off  to  the  station  house, 
and  make  a  charge  against  him  which  would  be  a  blot  upon  his  record. 

As  to  the  allied  offenses  for  which  the  relator  has  been  dismissed, 
this  hasty  roundsman  deemed  them  of  so  little  importance  that  he 
never  even  mentioned  them  until  his  first  charge  had  fallen  through.  It 
is  impossible,  under  such  circumstances,  not  to  look  upon  the  rounds- 
man's testimony,  in  support  of  these  subsidiary  charges,  with  grave 
suspicion.  These  charges  certainly  look  like  an  afterthought.  His 
testimony  in  support  of  them  has  no  inherent  weight,  and  it  cannot 
bring  conviction,  as  against  the  opposing  testimony  of  three  unim- 
peached  witnesses,  oompletdy  negativing  the  accusation  of  loitering 
and  of  asing  indecent  language.  These  three  witnesses  testify  that 
all  the  way  to  the  station  house  they  were  within  hearing  distance  of 
what  passed  between  the  roundsman  and  the  relator,  and  they  fully 
corroborate  the  tetter's  denial  of  the  use  of  any  bad  language.  There 
is  complete  unanimity  iu  their  statements,  without  any  such  con- 
cnrrence,  in  minutise,  as  would  lead  to  the  inference  that  they  had  been 
coached.  Two  of  them  were  casual  acquaintances  of  the  relator, — ^not 
friends,  as  claimed.  And  their  testimony  is  in  no  wise  impeached. 
Their  presence  upon  the  occasion  in  question  is  not  doubted,  and  it 
could  not  well  have  been  prearranged.  The  other  witness  (Mulvey) 
was  an  absolute  stranger  to  the  relator.  He,  too,  went  to  the  station 
house,  and  was  near  enough  to  bear  all  that  passed;  and  he  also  states 
positively  that  the  relator  did  not  use  any  of  the  language  ascribed  to 
him.  'Die  roundsman  says  that  he  did  not  see  Mulvey,  but  does  not 
attempt  to  deny  that  he  was  jffesent  This  witness,  in  appearing  and 
testifying  as  he  did,  could  have  been  actuated  only  by  a  sense  of  duty. 
Either  that,  or  his  testimony  was  wholly  fabricated, — an  assumption 
which  is  entirely  gratuitous.  Unless  these  trials  are  to  be  treated  as 
mere  idle  formalities,  we  are  unable  to  see  how  the  present  proceedings 
can  stand.  It  would  be  impossible  to  uphold  the  verdict  of  a  jury  upon 
the  unsupported  testimony  of  a  witness,  whose  credibility  is  thus 
shaken,  and  who  is  combated  by  the  credible  testimony  of  three  unim- 
peached  and  apparently  disinterested  witnesses.  If  ever  we  are  to 
exercise  the  function,  conferred  upon  us  by  the  statute,  of  reversing  a 
conviction  as  against  the  weight  and  preponderance  of  evidence,  we 
think  it  should  be  done  in  this  case. 

The  proceedings  must  be  annulled,  and  the  relator  reinstated,  with 
costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J.,  concur. 

BUMSEY,  J.  (dissenting).  Whenever  a  motion  is  made  to  set  aside 
a  verdict  upon  the  ground  that  it  is  against  the  evidence,  it  is  in- 
cnmbent  upon  the  moving  party  to  satisfy  the  court  that  the  evidence 
so  pr^onderates  against  the  verdict  that  the  court  can  see  that  it 
was  the  result  of  passion,  prejudice,  partiality,  or  corruption.  The 
«ame  rule  is  applied  in  cases  like  the  {Mresent,  where  an  effort  is  ms^de 
to  revose  the  findings  of  the  commissioners  solely  upon  the  ground 
49N.T.8.-62 
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tbat  they  are  not  sustained  hy  the  evidence.  People  t.  Martin,  5 
App.  DiT.  217,  39  N.  Y.  Snpp.  74;  Pe<^e  t,  Eoosevelt,  2  App.  Dir. 
636,  38  N.  Y.  Supp.  27.  The  sole  question  here  is  one  of  fact  In 
considering  it,  it  must  not  be  forgotten  that  the  commissioners  who 
decided  it,  while  they  did  not  have  an  opportunity  to  see  the  witnesses, 
did  have  personal  acquaintance  with  tiie  two  members  of  the  police 
force  whose  evidence  was  contradictory,  and  were  aware  how  much 
weight  ought  to  be  given  to  each  of  them,  and  that  one  of  the  com- 
missioners had  the  l^efit  of  seeing  the  witness  and  hearing  him  tes- 
tify. The  charge  against  the  relator  was  of  conduct  unbecoming  an 
officer,  and  the  specification  was  that  on  the  6th  of  November,  1896, 
he,  being  a  patrolman  and  on  patrol,  used  insolent  and  indecent  lan- 
guage to  Boundsman  Bailey,  who  was  his  superior  officer.  The  lan- 
guage it  is  not  necessary  to  repeat,  but,  if  such  language  was  used,  it 
was  undoubtedly  a  sufiQcient  reason  for  the  dismissal  of  the  relator. 
The  question,  then,  is  whether,  upon  all  the  evidence,  we  must  say 
that  the  commissioners  made  a  mistake  in  concluding  that  the  lan- 
gnage  was  used. 

The  undisputed  facts  are  that  on  the  night  in  question  the  relator 
was  on  patrol.  The  roundsman,  Bailey,  while  making  his  rounds,  dis- 
covered the  relator  in  conversation  with  two  citizena  in  front  of  a 
■aloon.  Just  how  tong  he  was  there  is  in  dispute.  The  roundanan 
says  that  it  was  from  11:31  to  11:45.  The  defendant  and  hia  wit- 
nesses make  the  time  somewhat  shorter,  but  no  one  of  them  is  able 
to  specify  precisely  how  long  it  was.  It  is  conceded,  however,  that 
he  was  there.  After  the  roundsman  had  seen  him  at  this  point 
"loitering,"  as  he  calls  it,  one  of  the  men  with  whom  he  was  talk- 
ibg  went  into  the  saloon  and  brought  out  something  in  a  glass,  which 
he  gave  to  the  patrolman,  who  drank  it  and  started  off.  The  rounds- 
man thereupon  started  towards  the  relator,  and  the  relator  walked 
away.  He  was  called  back  by  the  roundsman,  who  accused  him  with 
loitering  there  14  minutes  in  conversation  with  two  citizens  and  hav- 
&ig  a  drink  brought  out  to  him.  The  patrolman  stated  that  he  drank 
nothing  but  water  or  seltzer,  and  that  he  was  talking  with  the  citi- 
zens about  two  suspicious  characters  to  whom  they  had  called  his 
attention.  There  was  some  considerable  conversation  in  regard  to 
the  drinking,  whereupon  the  roundsman  accused  the  patrolman  of 
leiiig  drunk,  and  ordered  him  to  the  station  house.  On  the  way  to 
the  station  house  there  was  some  conversation  between  them,  in  the 
•(Hirse  of  which  the  roundsman  insists  that  the  words  complained  of 
were  used.  This,  however,  is  denied  by  the  relator,  and  the  question 
itr  whether  the  commissioners  erred  in  believing  the  roundsman. 
He  testified  that  on  the  way  to  the  station  house  the  patrolman  was 
excited  and  angry,  and  expostulated  against  being  put  in  arrest,  and 
so  far  as  the  fact  that  he  expostulated,  and  that  he  resented  his  ar- 
rest and  complained  of  it  as  unjust,  the  roundsman  is  clearly  cor- 
roborated by  all  the  witnesses.  He  testifies  that  on  the  way  to  the 
station  house,  and  in  the  course  of  his  complaints,  he  used  the  words 
eomplained  of.  This  is  denied  by  the  patrolman,  who  says  that  he 
had  conversation  with  the  roundsman  while  they  stood  at  the  cor- 
ner, but  he  does  not  pretend  to  give  one  word  that  was  said  be- 
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tween  them  from  the  time  they  started  to  the  "station  hoase  until 
they  arriTed  there,  and  there  is  nothinp;  in  his  testimony  from  which 
it  could  be  inferred  that  anything  was  said  between  them.  Al- 
though he  does  not  deny  having  conversation  on  the  road  to  the  sta- 
tion house,  he  carefully  refrained,  from  giving  one  word  of  it  or 
telling  anything  about  it.  This  was  the  state  of  the  evidence  as  be- 
tween the  two  parties  most  interested  in  the  transaction.  It  is 
claimed  by  the  patrolman  that  he  is  corroborated  by  the  testimony 
of  three  witnesses  who  followed  him  to  the  station  house,  two  of 
whom  were  present  at  the  time  he  was  put  under  arrest.  These 
three  witnesses  testify  substantially  that  the  conversation  at  the 
corner  was  that  the  roundsman  accused  the  relator  of  being  drunk; 
that  the  patrolman  denied  it,  and  stated  that  he  drank  nothing  but 
seltzer,  which  wagjbrought  to  him  by  one  of  the  witnesses,  who  cor- 
roborates him  in  that  regard;  but  that  nevertheless  the  roundsman 
accused  him  of  being  drunk,  and  ordered  him  to  go  to  the  Btati(»a 
house,  which  they  proceeded  to  do.  The  witnesses  testified  that  they 
followed  behind.  They  say  that  they  were  close  enough  to  hear  all 
that  was  said  by  the  patrolman  to  the  effect  that  he  was  sober,  and 
ought  not  to  have  been  arrested,  but  they  do  not  pretend  to  testify 
explicitly  and  directly  to  all  that  was  said.  They  simply  speak  of 
the  subjects  upon  which  the  patrolman  was  talking  to  the  rounds- 
4nan.  It  is  evident  that,  so  far  as  the  fact  of  the  conversation  is 
concerned,  their  testimony  corroborates  the  roundsman,  and  does 
not  corroborate  the  relator,  who  says  nothing  about  having  any  con- 
versation on  the  way  to  the  station  house.  The  weight  to  be  given 
to  their  testimony,  and  whether  it  should  be  accepted  as  contradict- 
ing that  of  Bailey,  depends  on  the  question  whether  or  not  they 
heard  all  that  was  said.  They  testified  that  they  were  near  enough 
to  do  so,  and  Flock  says  that  he  was  within  hearing  the  whole  time, 
and  he  testifies  that  no  such  language  was  used  as  stated  by  the 
roundsman.  Mulcahy,  the  other  witness  who  was  present  talking 
with  the  two  men,  and  who  followed  them  to  the  station  house,  said 
that  he  was  near  enough  to  hear,  but  that  he  heard  nothing  of  the 
sort,  and  that  the  relator  did  not  use  any  such  language.  The  other 
witness,  Mulvey,  testifies  substantially  the  same  thing.  That  testi- 
mony is  entirely  negative  in  its  nature.  It  is  quite  evident  that  there 
was  conversation  between  these  two  men  on  the  way  to  the  station 
house.  It  is  equally  evident  that  each  man  was  somewhat  excited, 
and  that  the  relator  particularly  strongly  resented  his  arrest  and 
the  charge  of  drunkenness  made  against  him.  It  is  quite  clear,  too, 
that  he  found  fault  with  the  roundsman  for  arresting  him.  So  much 
is  necessarily  to  be  inferred  from  the  testimony  of  these  witnesses 
who  are  said  to  be  interested.  But  it  is  remarkable  that  while  they 
concede  so  much  they  are  utterly  unable  to  give  more  than  the  idea 
which  was  conveyed,  and  they  say  nothing  about  the  substance  of 
the  words  in  which  it  was  conveyed.  In  fact,  only  one  of  them  at- 
tempts to  state  any  words  at  all.  It  is  impossible  to  regard  that 
testimony  as  corroborating  fully  the  story  of  the  patrolman,  unless 
one  is  prepared  to  accuse  the  roundsman  of  rank  perjury.  But  no 
foundation  is  laid  for  anything  of  that  kind.    It  is  said  that  it  is 
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nndoabtedly  tme  that,  on  arriving  at  the  station  honae,  he  pre- 
ferred a  charge  of  drnnkenness  against  the  relator,  and  that  he  had 
accused  him  of  drinking  rum  in  front  of  the  saloon.  This  last  charge 
was  a  very  natural  one,  and  one  which,  under  the  circumstances^ 
he  was  justified  in  making.  When  a  policeman  is  seen  in  front  of  a 
saloon,  and  a  drink  is  brought  out  to  him  which  he  tosses  ofF,  any 
one  seeing  it  has  a  right  to  infer  that  he  is  drinking  something  be- 
sides water.  Whether  he  shall  believe  the  policeman  when  he  says 
that  he  drinks  nothing  else  is  a  matter  which  must  be  determined 
by  the  character  of  the  man  who  makes  the  statement  and  all  the 
surrounding  circumstances.  The  roundsman  was  perfectly  justified 
in  believing  that  the  drink  which  was  taken  was  something  else 
than  water,  and,  acting  upon  that  belief,  he  was  perfectly  justified 
in  saying  to  the  patrolman  what  he  did  say  when  he  first  accosted 
him.  It  is  clear,  however,  that  the  patrolman  was  not  intoxicated, 
and,  80  far  as  the  making  of  that  charge  was  concerned,  it  was  a 
mistake,  at  least.  It  was  claimed  by  ^e  relator  that  the  rounds- 
man, having  made  that  charge  against  him,  was  incensed  at  his  fail- 
ure to  substantiate  it,  and  for  that  reason  made  the  subsequent 
charge  for  which  the  relator  was  dismissed.  But  there  is  nothing 
to  establish  that,  except  the  fact  that  one  charge  was  made  after  the 
other.  The  charge  of  drunkenness  is  a  more  serious  one  than  that 
of  nsing  abusive  language,  and  it  might  well  have  been  thought  by 
the  roundsman  that,  having  made  one  charge,  there  was  no  neces- 
sity of  making  the  other.  The  fact  that  he  did  not  make  both 
charges  at  once  is  fairly  to  be  considered  in  weighing  his  testimony, 
but  it  is  not,  to  my  mind,  a  matter  of  any  great  moment,  and  cer- 
tainly it  is  not  to  be  inferred  from  anything  that  is  made  to  appear 
in  this  case  that,  in  making  either 'charge,  he  was  actuated  by  any 
ill  feeling  towards  the  patrolman,  or  by  any  desire  to  do  anything 
more  than  his  duty.  If  the  case  were  one  tried  before  a  jury,  it  is 
quite  clear  that  the  court  would  have  been  compelled  to  submit  the 
truth  of  the  charge  to  their  determination,  and,  having  in  view  all 
the  corroborating  circumstances,  I  do  not  think  that  the  court  would 
be  justified  in  setting  aside  a  verdict  based  upon  a  belief  of  the  truth 
of  the  testimony  of  the  roundsman. 

For  these  reasons,  and  applying  the  rule,  well  settled  in  these 
cases,  I  cannot  say  that  the  conclusion  reached  by  the  commission- 
ers was  wrong,  and  therefore  their  action  should  be  affirmed,  and 
the  writ  dismissed. 

PATTEKSON,  J.,  concum. 
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FIRST  NAT.  BANK  OF  AMSTEIIDAM  ▼.  MILLER  et  «1.  (two  caaea). 

(Snpieme  C!ourt,  Appellate  DItIsIod,  Third  Department     January  B,  188&) 

1.  WiLM— Devise  in  Trdst— Validity. 

A  testatrix  bequeathed  certain  sums  of  money  to  her  brother,  to  be  naed 
as  he  deemed  proper,  to  support  himself  and  "family"  during  his  life,  and 
on  his  death  the  residue  was  to  be  fcl'^en  to  his  children.  At  the  time  of 
testatrix's  death,  her  brother  had  two  children.  Held,  that  the  trust  is  not 
Told  for  uncertainty  aa  to  its  beneficiaries,  and  that  both  the  trust  and  the 
bequest  to  the  children  are  yalld. 

9L    PRAUDOT.ENT  CONVBTANCB— iKTKnEST  IN  TRUST  FuND. 

Under  Code  Civ.  Proe.  i  1870.  a  trustee  of  a  fund  for  the  support  of  him- 
self and  family  during  life,  and  at  his  death  the  residue  to  go  to  his  children, 
has  no  pei-sonal  Interest  in  the  fund  which  his  creditors  can  reach,  and  his 
assignment  thereof  to  his  children  cannot  be  questioned  by  them. 

8.  Trust—Constbuctioh— Title  of  Beneficiary. 

Where  a  fund  is  given  to  a  person  during  his  life  for  the  sole  purpose  of 
supporting  himself  and  family,  there  is  no  such  "absolute  power  of  disposi- 
tion" as  converts  the  estate  Into  a  fee,  under  Real  Property  Law,  |  129, 
■ubstitnted  for  1  Rev.  St.  p.  732,  |  81. 
Putnam,  X,  dissenting. 

Appeal  from  special  term. 

Actions  by  the  First  National  Bank  of  Amsterdam  against  John 
C.  Miller  and  others  to  eet  aside  transfers  of  property  as  frandnlent 
and  void.  From  a  judgment  for  plaintiff  in  both  actions,  defend- 
ants appeal.    Reversed. 

On  June  22,  18961,  the  defendant  John  0.  Miller,  being  the  owner  of  bank 
■took  of  the  value  of  9860,  a  horse,  carriage,  and  other  chattels  of  the  value 
of  $700,  and  real  estate  of  the  value  of  $45,000,  disposed  of  the  same  as  follows: 
Tlie  stock  he  transferred  to  his  two  daughters,  defendants  in  the  first  above 
entitled  action,  without  any  consideration.  The  other  personal  property  he 
sold  to  his  daughter  Esther  Miller,  the  defendant  in  the  second  above  entitled 
action,  by  a  bill  of  sale,  the  alleged  consideration  l>elng  a  dalm  against  her 
father  for  services.  The  real  estate  was  conveyed  to  the  said  Esther  Miller 
for  the  alleged  consideration  of  $38,017.40.  Such  sum  was  made  up  as  fol- 
lows: Mortgages  outstanding  against  the  property,  which  the  grantee  assumed 
to  pay,. $22,568.33;  notes  against  Miller,  which  she  held  or  assumed  and  agreed 
to  pay,  $9,465.98;  and  $5,962.17  thereof  was  a  sura  which  Miller  had  received 
from  his  sister's  estate,  and  which  he  testified  he  liad  put  into  the  property  as 
a  permanent  investment  for  the  benefit  of  bis  daufihters.  The  $800  of  stock 
wiilch  is  the  subject  of  the  first  suit,  and  the  $5,9S2.17  invested  as  above,  were 
received  by  Miller  from  his  slater's  estate,  and  were  held  by  him  pursuant  to 
the  provisions  of  her  will,  which  reads  as  follows:  "Now.  therefore,  I  do  by 
this  writing,  which  I  hereby  declare  to  be  a  codicil  to  my  said  last  will  and 
testament,  and  to  be  taken  as  a  part  thereof,  order  and  declare  that  my  will 
is.  In  case  my  brother  John  C.  Miller  shall  survive  me,  that  there  shall  Ite 
paid  to  him  the  amount  or  sum  as  mentioned  and  provided  for  him  in  the 
17tb  and  20th  sections  or  clauses  of  my  said  last  will,  but  that  same  shall  be 
paid  to  and  received  by  him  in  trust  only  to  be  used  by  him  as  be  may  deem 
proper  and  necessary  for  the  support  and  maintenance  of  himself  and  family 
(luring  his  natural  life,  and  same  I  hereby  declare  and  provide  not  to  be  liable 
nor  In  any  way  to  be  chnrf^ed  with  any  debt  or  claim  now  existing  against  said 
John  C.  Miller,  or  for  any  debt  that  may  be  created  or  Incurred  by  him  here- 
after; and,  upon  the  decease  of  my  said  brother  John  C.  Miller,  the  balance  of 
said  moneys  received  by  him  in  trust  which  may  remain  unexpended  by  him 
I  give  and  bequeath  absolutely  to  his  children,  or  to  the  survivors  or  survivor 
of  them  then  living."  These  several  transfers  were  made  at  the  same  time, 
flnd  thereby  the  defendant  Miller  devested  himself  of  all  hla  property,  being  then 
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Indebted  to  the  plaintiff  more  than  $9,000,  and  also  owing  other  creditors.  Upon 
the  execution  of  such  transfers,  he  became  insolvent  The  actions  were  brought 
to  set  aside  such  transfers  as  fraudulent  and  void,  and  to  have  the  property 
applied  to  the  satisfaction  of  the  plaintiff's  debt.  Both  were  tried  together;  and 
upon  the  trial  the  transfers  were  treated  as  one  transaction,  and  the  trial  court 
adjudged  them  to  be  fraudulent  and  void,  and  In  each  action  directed  the  prop- 
erty so  transferred  to  be  sold  by  a  receiver  and  the  proceeds  applied  to  the  dis- 
charge of  the  plaintiff's  debt.  From  such  Judgment  the  defendants  in  each  ca»> 
appeal  to  this  court. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

George  B.  White  (H.  V.  Borst,  of  connsel),  for  appellants. 
Nisbet  &  Hanson,  for  respondent. 

PARKER,  P.  J,  The  first  question  to  be  determined  in  this  case 
is  whether  the  legacy  given  to  the  defendant  Miller  by  the  will  of 
his  sister  is  liable  to  bie  appropriated  by  his  creditors  to  the  pay- 
ment of  his  debts.  The  plaintiff's  counsel  claims  that  the  trust 
which  was  evidently  attempted  to  be  created  by  such  will  is  void, 
because  no  beneficiary  is  named  therein,  except  Miller  himself,  and 
that,  because  such  trust  is  void,  Miller  took  an  absolute  estate  in 
the  whole  fund,  by  reason  of  the  provisions  of  section  129  of  the 
real  property  law,  substituted  for  section  81,  p.  732,  1  Rev.  St.  The 
cases  have  been  decided  upon  this  theory,  and  the  judgments  ap- 
pealed from  have  seized  upon  the  whole  of  such  lepacy,  and  ap- 
plied it  to  the  payment  of  Miller's  debts.  The  plaintiff  argues  that 
the  word  "family"  is  so  indefinite  that  it  designates  no  one,  and 
that  hence  Miller  himself  is  the  trustee  and  sole  beneficiary  named. 
But  such  word  has  been  frequently  used  in  wills,  and  the  instance.* 
are  many  where  gifts  by  way  of  bequest  or  devise  to  the  "family" 
have  been  recognized  and  enforced.  Generally,  it  derives  its  par- 
ticular signification  from  the  context  of  the  will. 

In  Spencer  v.  Spencer,  11  Paige,  160,  the  chancellor  says : 
"The  word  'family'  may  mean  children,  wife  and  children,  blood  relatives, 
or  the  meml>ers  of  the  domestic  circle,  according  to  the  connection  In  which  the 
word  la  used." 

In  2  Redf.  Wills,  p.  394,  the  rule  is  given  as  follows: 
"It  would  seem  that  a  gift  to  the  family,  either  of  the  testator  himself  or  of 
any  other  person,  will  not  be  held  to  be  void  for  uncertainty,  unless  there  is 
something  special  creating  that  uncertainty.  The  subject-matter  and  the  con- 
text of  the  will  are  to  be  taken  Into  account,  and  the  bequest  upheld.  If  It  can 
fairly  be  made  out  what  the  testator  Intended  by  the  word  'family.' " 

It  is  there  further  said: 

"It  has  often  been  held  that  a  bequest  to  one  and  his  family,  he  having  children 
at  that  time,  was  intended  for  such  person  and  his  children;  and  that  such 
children  as  were  living  at  the  decease  of  the  testator  were  entitled  to  take." 

It  has  also  been  held  that: 

"A  bequest  to  one's  wife  'towards  the  support  of  her  family'  gave  the  chil- 
dren such  an  interest  in  tlie  estate  devised  as  entitled  them  to  maintain  a  bill  in 
their  own  names  to  protect  such  interest."     Woods  v.  Woods,  1  Mylne  &  C.  401. 

See,  also,  Beales  v.  Crisford,  13  Sim.  592.  See,  also,  Schouler. 
Wills,  §  537;  2  Williams,  Ex'rs,  §§  404,  989;  Bates  v.  Dewson,  128 
Mass.  334;  7  Am.  &  Eng.  Enc.  Law,  p.  807. 
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In  the  case  before  us,  at  the  time  of  the  testatrix's  death,  Miller's 
wife  was  dead,  and  the  two  defendants  Esther  and  Louise  were  his 
only  children.  Within  the  authorities  above  cited,  there  is  no  diflB- 
culty  in  determining  that  such  children  were  the  persons  intended 
by  the  word  "family"  in  the  bequest  above  quoted.  They,  em  well 
as  Miller,  were  beneficiaries  in  the  trust  thereby  created;  and  hence 
the  trust  does  not  fail  for  the  reason  assigned  by  the  plaintiff's  coun- 
sel. Woodward  t.  James,  115  N.  Y.  346,  357'  22  N.  E.  150.  See, 
also,  Losey  v.  Stanley,  147  N.  Y.  568,  42  N.  E.  8.  We  must  conclude, 
then,  that  Miller  held  all  the  property  he  received  under  the  will,  in 
trust,  to  use  the  same  for  the  support  of  himself  and  his  two  daugh- 
ters, during  his  life,  and  upon  his  death  whatever  there  should  re- 
main thereof  unexpended  is  given  over  to  the  daughters  or  to  the 
survivor  of  them.  Such  a  trust,  and  the  bequest  over  to  the  daugh- 
ters, were  valid.  Roosevelt  v.  Roosevelt,  6  Hun,  31,  affirmed  64  N. 
Y.  651.  And  inasmuch  as  Miller  had  no  interest  personally  in  the 
fund,  or  in  the  income  therefrom,  except  for  his  support,  he  had  no 
interest  which  his  creditors  could  reach  (Code  Civ.  Proc.  §  1879; 
Bramhall  v.  Ferris,  14  N.  Y.  41);  and  his  assignment  thereof  to  his 
daughters  cannot  be  questioned  by  them. 

But,  even  if  Miller  did  not  receive  the  fund  in  trust,  it  is  clear 
that  section  129  of  the  real  property  law  does  not  apply.  Under  the 
provisions  of  that  section,  the  estate  is  turned  into  a  fee  only  "where 
an  absolute  power  of  dispositi(Hi,"  not  accompanied  by  any  trust, 
is  given.  Even  if  no  trust  is  created,  no  "absolute  power  of  dis- 
position" is  given  to  Miller.  He  had  the  right  to  use  it  for  one  pur- 
pose only,  viz.  the  support  of  himself  and  family.  The  case  of  Rose 
V.  Hatch,  125  N.  Y.  427-433,  26  N.  E.  467.  is  very  similar  in  its 
facts,  and  entirely  analogous  in  principle.  Under  the  authority  of 
that  case,  Miller's  creditors  could  not  reach  any  part  of  the  fund  be- 
queathed to  him. 

Applying  this  conclusion  to  the  two  cases  before  us,  we  find  the 
situation  to  be  as  follows:  The  I860  of  bank  stock  which  is  the 
only  subject-matter  of  the  first  action  was  received  by  Miller  "in 
specie,"  under  the  provisions  of  such  will.  He  had  up  to  the  date 
of  the  transfer  used  only  the  income  therefrom.  The  principal  he 
had  kept  intact,  and,  if  he  had  then  died,  his  daughters,  and  not  his 
creditors,  would  have  been  entitled  to  the  whole  of  it.  By  such 
transfer.  Miller  determines  that  he  will  never  need  any  of  it  for  his 
support,  and  passes  the  control  of  the  whole  over  to  his  daughters. 
So  far  as  his  right  to  expend  any  part  of  it  is  concerned,  I  can  see 
no  reason  why,  as  against  his  creditors,  he  may  not  abandon  it  to 
those  who  are  ultimately  to  take  such  as  he  does  not  use.  Such 
right  on  his  part  is  not  a  right  that  his  creditors  could  seize  or 
utilize,  and  hence  they  can  no  more  complain  if  he  gives  up  to  his 
daughters  his  right  to  expend  it  than  they  could  if  he  should  die 
without  having  done  so.  It  is  not  anything  that  they  can  use,  and 
hence  they  can  have  no  right  to  claim  any  part  of  it.  So  far,  then, 
as  that  action  is  concerned  the  plaintiff  had  no  right  to  reach  the 
property  affected  by  it,  and  the  judgment  should  therefore  be  re- 
versed, and  the  complaint  dismissed,  with  costs. 
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In  the  second  action,  it  appears  that  Miller  nsed  f5,982.17  (A  the 
fund  he  derived  onder  sach  bequest  in  erectinj^  the  building  upon 
the  premises  wliich  he  conveyed  to  his  daughter  Esther.  The  jadg- 
ment  in  that  action  sets  that  conveyance  aside  as  fraudulent,  and 
directs  the  receiver  to  sell  the  property,  and  apply  the  proceeds  to 
the  satisfaction  of  the  plaintiff's  debt,  thereby  taking  such  item  of 
f5,982.17  from  the  daughters,  and  appropriating  it  entirely  to  the 
benefit  of  Miller  and  his  creditors.  Miller  himself  could  not,  by  so 
using  the  fund,  deprive  his  daughters  of  their  interest  in  it.  It  was 
not  an  appropriation  of  the  principal  to  his  support,  but  was  rather 
a  method  of  investing  it  and  keeping  it  intact ;  and,  had  it  remained 
in  that  condition  until  his  death,  I  see  no  reason  why  his  daughters 
would  not  have  had  an  equity  in  the  premises  to  that  extent,  superior 
to  any  of  his  creditors.  For  the  reasons  above  stated,  it  was  prop- 
erty to  which  the  creditors  could  not  resort;  and  hence  as  against 
Miller's  children,  or  either  of  them,  the  plaintiff  is  not  entitled  to 
have  it  sold  in  this  action.  For  that  reason  alone,  the  judgment 
must  be  reversed,  and  a  new  trial  granted. 

These  considerations  lead  to  the  following  conclusions:  In  action 
No.  1  the  judgment  is  reversed,  and  the  complaint  dismissed,  with 
costs.  In  action  No.  2  the  judgment  is  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.  All  concur  except  PUTNAM,  J., 
dissenting. 


GTJTWILIilG  V.  WEIDEKMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  D^artment    February  11.  1S98.) 

1.    SURPLCS-MONKT  PROCBBDINO— POWBBS  OF  RkFEBEB— DAMAGES. 

In  proceedings  to  determine  the  disposition  of  surplus  moneys  derived  from 
a  sale  under  a  foreclosure  Judgment,  there  were  two  claimants,  each  the 
owner  of  a  Junior  mortgage.  The  earlier  of  these  was  conditioned  on  the 
performance  by  the  mortgagors  of  a  bulldlng-Ioan  agreement,  and  to  be 
Told  If  the  mortgagors  should  make  good  any  damage  sustained  by  the 
mortgagee  by  reason  of  a  breach  thereof.  On  behalf  of  the  later  mort- 
gagee. It  was  claimed  that  a  question  of  damages  was  thus  raised,  which 
the  referee  had  no  power  to  determine.  Held  that,  as  the  real  question  was 
whether  an  ascertained  sum  had  become  due  on  the  earlier  of  the  two  Junior 
mortgages,  the  fact  that  such  a  sum  might  be  called  "damages"  did  not 
deprive  the  referee  of  powa:  to  determine  the  question. 
S.  Mortgages — Depadi.t — Rights  op  Mortoagbe. 

It  appeared  that  the  mortgagors  had  failed  to  perform  the  bufldlng-loan 
agreement,  and  had  thereby  deprived  the  mortgagee  of  the  security  of  a  c«- 
t,nin  other  mortgage  for  $9,000.  Beld^  that  his  ri^ts  under  the  bond  and 
mortgage  given  to  secure  the  performance  of  the  contract  became  fixed 
when  the  mortgagors  abandoned  the  contract 
8.  Same — Measdbk  of  Damages. 

The  proper  measure  of  damages  was  the  amount  of  the  loss  necessarily 
and  directly  resulting  from  the  mortgagors'  breach  of  the  condition  of  th«ir 
bond. 

Appeal  from  special  tenn. 

Action  by  Alfred  Gutwillig  against  Morris  Weiderman  and  others. 
From  an  order  confirming  the  referee's  report,  William  H.  Schmohl 
and  another  (claimants)  appeal.     Berersed. 
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Argued  before  BARRETT,  RUMSEY,  PATTERSON,  and  O'BRIEN, 

Frank  Barker,  for  appellants. 
Walter  Large,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  confirming  a 
referee's  report  in  a  surplus-money  proceeding.  The  premises,  situated 
in  East  Twelfth  street,  in  the  city  of  New  York,  were  sold  under 
«  foreclosure  judgment  There  were  two  claimants  to  the  fund,  each 
the  owner  of  a  mortgage  on  such  premises.  That  of  the  claimants 
Schmohl  &  Kane  was  dated  January  30,  1895,  and  was  recorded  the 
same  day.  That  of  the  claimant  Ames  was  dated  February  11,  1895, 
and  was  recorded  February  13, 1895.  The  referee  reported  in  favor  of 
Ames,  the  junior  mortgagee,  upon  the  following  state  of  facts:  The 
pr^nises  in  November,  1894,  belonged  to  Weiderman  &  Rosenbaum. 
At  that  date  Alfred  Gutwillig  waa  the  owner  of  other  premises,  situ- 
ated in  West  Sixteenth  street,  in  the  city  of  New  York,  which  were  sub- 
ject to  a  mortgage  of  |30,000.  On  the  day  last  mentioned,  Gutwillig 
and  Weiderman  &  Rosenbaum  entered  into  an  agreement  whereby  the 
former  contracted  to  sell  and  convey  the  Sixteenth  street  property  to 
the  latter  for  $56,000;  the  purchasers  to  take  subject  to  the  |30,000 
mortgage,  and  to  give  in  addition  a  purchase-money  mortgage  of 
^26,000.  Gutwillig  further  agreed  to  advance  to  Weiderman  &  Rosen- 
baum ¥31,500,  towards  the  construction  of  buildings  on  the  Sixteenth 
street  land, — ^such  advances  to  be  made  from  time  to  time  as  the  build- 
ings progressed;  and  Weiderman  &  Rosenbaum  agreed  to  make  a  fur- 
ther mortgage  on  the  Sixteenth  street  property  to  secure  all  the  ad- 
vances made  by  Gutwillig.  The  Sixteenth  street  premises  were  con- 
veyed to  Weiderman  &  Rosenbaum  pursuant  to  this  arrangement,  and 
th^  gave  back  a  mortgage  for  |26,000,  and  also  the  mortgage  to  secure 
the  advances.  They  then  began  to  erect  buildings  on  the  Sixteentli 
street  land,  and  Gutwillig  advanced  to  them  money,  under  the  loan 
agreement,  amounting  on  July  5,  1895,  to  f  12,287.97.  It  is  not  dis- 
puted that  the  security  of  the  mortgage  for  advances  attached  to  that 
amount.  After  that  much  money  had  been  advanced,  Weiderman 
&  Rosenbaum  failed  in  business,  and  abandoned  the  work  of  construc- 
tion. Meantime  Weiderman  &  Roeenbaum  had  given  to  Gutwillig  the 
mortgage  upon  the  Twelfth  street  property,  in  pursuance  of  the  con- 
tract by  which  Gutwillig  was  to  make  advances.  It  was  additional 
security  fw  the  performance  by  Weiderman  &  Rosenbaum  of  their 
covenants  under  that  contract  The  bond  to  which  it  was  collateral 
was,  among  other  things,  conditioned  upon  such  performance,  and 
also  that  in  case  Weiderman  &  Rosenbaum  "shall  pay  and  make  good 
to  said  Alfred  Gutwillig  any  and  all  damage  which  he  may  sustain  by 
reason  of  the  failure  of  said  Weiderman  and  Rosenbaum  to  keep  and 
perform  said  building-loan  agreement,  or  any  part  thereof,  as  aforesaid, 
then  the  above  obligation  to  be  void."  During  the  course  of  the  work 
under  the  contract  between  Gutwillig  and  Weiderman  &  Rosenbaum, 
the  latter  became  indebted  to  the  claimant  Ames  upon  certain  prom- 
issory notes,  to  secure  which  they  gave  the  mortgage  of  February  15, 
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1895,  above  mentioned.  On  the  failure  of  Weiderman  &  Rosenbamn, 
the  purchase-money  mortgage  on  the  Sixteenth  street  property  wa» 
foreclosed,  and  after  applying  the  proceeds  of  sale,  inclmiing  the  sur- 
plus credited  upon  the  mortgage  for  advances,  there  remained  due 
from  Weiderman  to  Gutwillig  more  than  |9,000  on  account  of  such  ad- 
vances, no  part  of  which  has  been  paid.  The  only  security  to  Gut- 
willig then  remaining  for  that  ?9,000  was  the  $3,000  mortgage  of  Janu- 
ary 30,  1895,  which  mortgage  Gutwillig  assigned  to  the  claimantB 
Schmohl  &  Kane,  and  under  which  they  claim  the  surplus  in  this  pro- 
ceeding; that  surplus  arising  from  the  foreclosure  of  a  mortgage  prior 
to  both  of  those  held  by  the  claimants  here.  The  practical  question 
before  the  referee  on  this  proceeding  was  whether,  under  this  state  of 
facts,  Schmohl  &  Kane  had  any  claim  upon  the  surplus.  He  decided 
they  had  not,  for  the  reason  that  there  was  no  proof  that  Gutwillig  or 
his  assigns  "sustained  any  damage  by  reason  of  a  failure  of  Weider- 
man &  Rosenbaum  to  keep  and  perform  the  building-loan  agreement, 
or  any  part  thereof."  Three  propositions  are  urged  in  support  of  the 
referee's  decision :  First,  that  he  had  no  power  to  determine  in  this 
proceeding  a  question  of  damages;  second,  that  no  damages  were 
proven ;  and,  third,  that  the  proper  rule  of  damages  applicable  to  the 
breach  of  the  building-loan  agreement  is  such  as  to  deprive  the  appel- 
lants here  of  any  right  to  this  surplus. 

1.  There  can  be  no  doubt  as  to  the  power  of  the  referee  to  determine 
the  matter  of  damages,  as  that  matter  arises  in  this  proceeding.  The 
inquiry  related  to  the  existence  of  liens,  their  amount,  and  the  re- 
spective rights  of  the  lienors.  The  validity  of  the  appellants'  mort- 
gage is  not  disputed,  and  its  priority  in  point  of  time  is  incontestable. 
The  real  question  is,  was  there  an  ascertained  and  definite  amount  due 
upon  that  mortgage,  to  which  the  aHJellants  were  presently  entitled? 
The  mortgage  itself  ceased  to  be  enforceable  against  the  property.  It 
had  been  wiped  out  by  the  foreclosure  of  a  prior  mortgage.  What- 
ever lien  existed  was  transferred  to  the  surplus.  If  the  amount  were 
really  fixed,  whether  it  be  called  an  amount  due  upon  the  mortgage,  or 
liquidated  damages  for  the  breach  of  the  agreement,  makes  no  difif€^ 
aice  upon  the  question  of  the  power  of  the  referee.  There  was  nothing 
to  be  tried  by  a  jury.  The  existence  of  the  lien,  the  amount  being  fixed, 
was  the  only  matter  involved  in  the  investigation.  That  was  a  ques- 
tion with  which  a  jury  would  have  nothing  to  do,  and  which  was  there- 
fore within  the  cognizance  of  the  referee. 

2.  But  it  is  claimed  no  damages  were  proven.  We  agree  with  the 
respondent  that  damages  could  only  arise  from  the  bfeach  of  that  con- 
dition of  the  bond  which  provided  for  the  failure  of  the  obligors  to  keep 
and  perform  all  the  terms  of  the  building-loan  agreement,  or  any  part 
thereof.  The  obligors  did  not  perform  that  agreement,  but  abandoned 
it.  What  damage  did  Gutwillig  sustain,  directly  resulting  from  that 
abandonment?  We  must  take  the  situation  as  it  was,  and  not  specu- 
late upon  contingencies  or  possibilities.  By  the  default  of  the  obli- 
gors, Gutwillig  lost  the  security  of  the  mortgage  for  advances  on  the 
Sixteenth  street  property  to  the  amount  of  |9.000.  He  was  under  no 
obligation  to  go  on  and  finish  the  buildings.  He  was  oititled  to  stand 
on  his  contract,  and  look  to  his  securities.     He  could  claim  under  the 
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f3,000  mortgage  all  ascertained  damage  directly  consequent  upon  the 
breach  of  the  condition  of  the  bond.  What  was  that?  Loss  of  every- 
thing by  way  of  security,  except  his  claim  to  the  surplus  on  the  sale  of 
the  Sixteenth  street  property,  and  his  right  of  recourse  to  the  |3,00O 
mortgage  <m  the  Twelfth  street  property.  His  rights  were  fixed  when 
Weiderman  &  Rosenbaum  abandoned  their  contract. 

3.  Under  such  circumstances,  the  proper  measure  of  damages  is  the 
amount  of  the  loss  that  directly  and  necessarily  resulted  from  the 
breach  of  the  condition  of  the  bond.  That  breach  was  fully  proven. 
Gutwillig  was  entitled  to  resort  to  his  securities,  and  to  realize  what  he 
could  upon  them.  The  breach  of  the  condition  of  the  bond  caused  a 
loss  of  19,000,  advances  made  by  Gutwillig.  We  are  not  authorized  to 
look  beyond  the  situation  as  it  was  at  the  time  of  the  default  of  Weider- 
man &  Sosenbaum,  or  to  speculate  upon  what  might  have  happened 
under  other  possible  circumstances.  The  full  amount  of  damage  was 
ascertained  and  liquidated  when  the  surplus  arising  on  the  sale  of  the 
Sixteenth  street  property  was  applied  in  reduction  of  Gutwillig's  ad- 
vances; and  so  much  of  that  amount  as  was  secured  by  the  mortgage 
on  the  Twelfth  street  property  was  the  sum  due  on  that  mortgage,  and 
payable  out  of  the  surplus. 

The  order  appealed'  from  should  be  reversed,  and  the  matter  sent 
back  to  a  new  referee  for  a  rehearing,  with  flO  costs  and  disbursements 
to  appellant  to  abide  event.     All  concur. 


JONES  V.  DUERK  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    February  6,  1808.> 

1.  Equitable  Estoppel. 

An  intestate  left  a  house  and  lot,  which  descended  to  his  widow,  two 
daughters,  and  a  minor  son.  The  husband  of  one  of  the  daughters  bought 
the  property,  taldng  a  deed  from  all  the  heirs,  except  his  wife  and  the 
minor  son,  and  an  agreement  signed  by  the  minor  son  and  signers  of  the 
deed,  providing  for  the  execution  of  a  conveyance  of  the  son's  interest  on  hi» 
becoming  of  age.  All  the  heirs  except  the  wife,  who  was  not  Uiduded,  re- 
ceived their  share  of  the  consideration  of  the  deed.  The  son  died  under  age 
and  unmarried.  Later,  the  husband  conveyed  the  property  to  the  plalntlfT. 
Beld,  that  since  the  daughter  had  never  in  her  lifetime  asserted  any  right 
to  the  property  of  the  deceased  son,  though  she  knew  his  title  had  not  been 
conveyed,  nor  did  her  heirs  at  law  assert  title  until  many  years  afterwards., 
the  grantee  in  the  meantime  having  made  valuable  Improvements  thereon, 
the  doctrine  of  equitable  estoppel  applies  to  the  daughter  and  her  heirs  a» 
heirs  of  the  deceased  son. 

2.  Same. 

The  heirs  of  the  wife,  she  not  havhig  signed  the  deed  or  parted  with  her 
Interest,  who  did  not  know  that  their  mother  possessed  any  interest  in  the 
premises  until  after  all  the  improvements  were  made,  and  a  few  months 
before  the  suit  In  controversy,  are  not  equitably  estopped  to  set  up  their 
mother's  title  against  the  plahitifT. 
8.  Partition— Improvements— Rents  and  Pbotits. 

In  1859  a  lot  on  which  was  a  small  cottage  was  sold  to  one  who  supposed 
himself  to  be  the  owner  In  fee.  In  1873,  the  cottage  being  badly  out  of 
repair,  a  $3,500  house  and  store  combined  was  put  in  its  place.  During 
these  years  the  occupant  paid  insurance,  taxes,  and  repairs,  and  gave  mort- 
gages on  the  property.    Afterwards  he  sold  the  property  to  plaintiff,  and 
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It  wu  dlscoTered  that  there  was  an  ontstandlng  title.  In  that  grantor'a  wife, 
then  dead,  was  a  co-tenant  to  an  undivided  half  thereof,  in  which  part  the 
grantor  had  an  estate  by  curtesy.  Beld  that,  while  the  hehrs  of  grantor'! 
wife  own  a  reversion  in  half  the  property  after  grantor's  death,  the  plain- 
tiff, by  reason  of  the  Improvements  made  by  his  grantor  in  good  faith,  is 
entitled  to  an  equitable  lien  on  his  co-tenant's  share  to  the  extent  of  the  per- 
manent improvements  made;  and,  since  the  heirs  have  no  present  estate 
of  enjoyment,  plaintiff  is  not  compelled  to  account  for  the  rent  and  occupa- 
tion since  their  mother's  death. 

Appeal  from  special  t^m. 

Action  by  Albert  £.  Jones  against  Martin  Dnerk  ajid  others.  From 
«o  interlocutory  judgment  entered  on  the  report  of  a  referee  in  favor 
of  plaintiff,  defendants  appeal.     Modified  and  affirmed. 

Argued  before  HABDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ, 

Philip  A.  Laing,  for  appellants  Elizabeth  Keifer  and  others. 
D.  E.  Brong,  for  appellants  Elizabeth  Da-ringer  and  othera 
John  Q.  Milburn,  for  respondent. 

GREEN,  J.  This  action  was  commenced  on  the  6th  day  of  Jane, 
1895,  for  the  partition  of  the  premises  described  in  the  complaint.  The 
plaintiff,  as  grantee  of  the  defendant  Martin  Duerk,  demanded  in  his 
complaint  an  adjudication  that  he  is  the  owner  of  two-thirds  of  the  fee 
and  an  estate  during  the  life  of  che  defendant  Martin  Duerk  in  the 
other  third  of  the  real  property  in  question,  and  also  demanded  contri- 
bution from  the  other  tenants  in  common  for  the  expenses  of  improve- 
ments made,  and  taxes,  assessments,  and  insurance  paid  by  the  defend- 
ant Martin  Duerk.  The  appealing  defendants  admitted  the  plaintiff's 
life  estate,  and  also  an  estate  in  fee  in  common  in  one-third  of  the  real 
property  in  question,  and  denied  all  other  claims  advanced  by  him,  and 
demanded  that,  if  contribution  should  be  decreed,  there  should  also  be 
an  accounting  for  the  use  of  the  property.  The  issues  raised  were 
duly  referred  to  a  referee,  to  hear,  try,  and  determine  the  sama  The 
referee,  by  his  decision,  found  that  the  plaintiff  was  the  owner  of  an 
undivided  two-thirds  of  the  property,  together  with  an  estate  during  the 
Jife  of  Martin  Duerk  in  the  other  undivided  one-third  thereof;  that. 
by  reason  of  the  improvements  which  Martin  Duerk  had  made  upon 
the  property,  the  plaintiff  was  further  entitled  to  an  equitable  charge 
or  lieu  on  the  lands  to  the  extent  of  the  value  of  such  improvement* 
or  to  the  value  imparted  to  the  lands  by  reason  thereof,  and  which  he 
fixes  at  the  sum  of  $2,000;  that  the  plaintiff,  as  the  own»  of  said  lieD 
and  charge,  was  entitled,  out  of  the  net  proceeds  in  excess  of  f  1,750,  to 
be  paid  such  sum  of  f2,000,  or  so  much  thereof  as  such  excess  would 
pay;  and  that  the  sum  of  |1,750,  representing  the  value  of  the  Iand& 
and  any  excess  of  the  net  proceeds  after  the  payment  of  the  sum  of 
^2,000,  representing  the  value  of  the  said  lands  without  improvements, 
should  be  divided  and  apportioned  according  to  the  interests  of  the 
respective  parties,  as  found  in  his  decision. 

The  facts  in  this  case  are  practically  undisputed  and  uncontradicted. 
THe  source  of  title  of  all  parties  is  Jacob  Karst,  who  died,  intestate,  in 
May,  1847,  the  owner  of  the  fee  of  the  premises  in  question,  which 
were  at  that  time  free  and  clear  of  all  incumbrance.     Jacob  Karst  left, 
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him  surviving,  Elizabeth  Karst  (afterwards  Duerk),  Phillipine  Karst, 
and  Jacob  Karst,  Jr.,  his  only  children  and  only  heirs  at  law.  The  son, ' 
Jacob  Karst,  Jr.,  was  at  the  time  of  his  father's  decease  a  minor,  and 
died  before  attaining  his  majority.  The  defendant  Martin  Duerk  is  a 
Grerman,  and,  at  the  time  of  the  trial,  was  71  years  of  age.  He  came  to 
this  country  in  January,  1847,  a  short  time  previous  to  the  death  of 
Jacob  Karst,  Sr.  At  the  time  of  his  arrival  in  this  country,  he  was  21 
years  of  age.  He  went  directly  to  Buffalo.  He  was  a  stonecutter  by 
trade,  but  afterwards  learned  the  cooper's  trade,  and  thereafter  engaged 
in  the  leather  business,  in  a  small  way,  on  Pine  street,  in  the  city  of 
BnfFalo.  In  the  year  following  his  arrival  in  Buffalo,  he  married  Eliza- 
beth Karst,  who  was  his  cousin  and  a  daughter  of  Jacob  Karst,  who 
was  then  deceased.  The  house  upon  the  premises  in  question  was, 
after  the  marriage  of  Martin  and  Elizabeth,  occupied  by  them  and  by 
Jacob's  widow,  her  daughter  Phillipine,  and  her  son,  Jacob  Karst,  Jr. 
Martin  and  his  wife  occupied  the  lower  portion  of  the  house,  and  the 
others  the  upper  portion.  The  widow  had  but  a  small  income,  being- 
only  that  which  was  received  from  Martin  Duerk  for  the  rent  of  the 
lower  rooms  of  the  house,  and  what  she  was  able  to  earn  by  her  own 
exertions.  She  had  the  two  children  at  home  to  support,  and  fre- 
quently was  unable  to  pay  the  insurance  and  taxes  upon  the  property. 
Martin  Duerk  always  supposed  that  she  owned  the  property,  and  always 
paid  the  rent  to  her.  It  appears  that  matters  continued  in  this  way 
nntil  the  month  of  February,  1859,  when  it  became  apparent  to  air 
parties  interested  that  the  widow  was  unable  to  longer  care  for  and  pay 
the  amount  necessary  for  the  protection  of  the  property.  The  matter 
was  discussed  by  the  family  and  the  family's  friends,  and  a  plan  for  re- 
lief was  agreed  upon,  which  resulted  in  an  understanding  and  agree- 
ment, entered  into  and  approved  by  all  interested,  that  the  property 
should  be  sold.  The  history  of  that  period  of  the  Karst  family  is  best 
told  by  the  evidence  of  those  who  were  present  as  actors  or  advisors  at 
the  meeting  held  to  discuss  the  situation  and  bring  about  the  needed 
relief.     Martin  Duerk  testified: 

"I  had  been  paying  the  Insurance  for  the  old  lady.  Finally  she  said  she  could 
not  pay  any  longer,  and  offered  to  sell  the  property.  At  a  family  meeting  it 
was  decided  by  the  old  lady  to  appraise  the  property.  This  appraisal  was  made 
by  John  Geyer  and  John  Cook  at  about  seven  hundred  dollars.  The  property 
was  then  offered  to  the  children  In  succession,  who  refused  It  I  then  offered 
to  take  it  at  the  appraised  value.    This  all  occurred  about  1859." 

Philip  Duerk,  a  cousin  of  Martin,  who  was  sworn  upon  this  trial 
in  behalf  of  the  defendants,  testified  in  part  as  follows: 

"Eaizabeth  Karst  was  an  old  lady.  She  bad  to  go  out  washing  when  I  came 
Into  this  country.  There  were  sowers  made,  streets  paved,  gaslights  put  In, 
curbstones  set,  and  she  could  not  pay  all  these  expenses  any  more,  and  Mar- 
tin had  to  help  pay  it;  and  then  there  were  two  neighbors  there,  as  Martin  said 
this  morning,  one  named  John  Geyer,  and  the  other  John  Cook,  two  honest 
friends  to  him;  and  Martin  was  there,  of  course,  his  mother-hi-law  brother's 
son,  and  his  wife  was  bis  daughter.  Those  two  men  came  and  says,  'It  is  no 
nse  to  have  trouble,'  and  Martin  says,  'No,'  because  them  two  came  to  sell 
the  house  to  him,  and  to  keep  the  two  rooms  for—  What  you  call  that  In 
English?  'As  long  as  you  live,  make  that  your  home  there;'  have  their  life- 
and  have  their  board;  and  Martin  said  he  guessed  be  would  take  it,  because 
•be  offered  It  to  the  other  son-in-law;   and  as  he  was  poor  as  a  mouie,  and 
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«ouIdn't  bny  It,  and  the  other  son  was  a  minor,  and  he  oonldn't  bnj  It.  so.  of 
•  course,  Martin  had  the  property  very  cheap  for  seven  hnndred  dollars.  So. 
when  the  bargain  was  made,  the  papers  were  drawn  In  Stellwagen's.  Nobody 
didn't  say  anything  about  It  that  it  was  not  enough.  They  were  all  satlsfled; 
and,  after  all  were  satisfied,  I  was  satisfied  too." 

The  witness  farther  testified: 

"We  were  all  at  Stellwagen's  when  this  thing  was  dosed  np,  all  die  Inter- 
«8ted  parties.  I  didn't  know  it,  but  they  wrote  me  down  to  Niagara  Falls,  and 
I  came  up." 

Jacob  Earst,  Jr.,  was  then  a  minor,  16  years  of  age  The  Stell- 
wagen  referred  to  was  a  German  insurance  agent  and  notary  pablic. 
who  at  that  time  was  largely  consnlted  by  Germans,  especially  by 
those  unfamiliar  with  the  English  language.  He  transacted  a  lai^ 
business  in  conveyancing  and  matters  pertaining  to  real-estate  trans- 
actions, where  people  of  that  class  and  condition  were  interested. 
Under  his  advice,  he  being  the  adviser  of  all  the  parties  interescted 
in  the  real  estate,  the  property  was,  on  the  24th  day  of  February, 
1859,  sold  to  Martin  Duerk,  at  the  appraised  value,  |700.  A  quit- 
claim deed  was  made,  executed,  and  delivered  by  Elizabeth  Karst. 
the  widow,  Phillipine  Nuel  (formerly  Phillipine  Karst),  one  of  the 
daughters  of  Jacob  Karst,  deceased,  and  Phillipine's  husband,  to 
the  defendant  Martin  Duerk.  In  this  deed  there  was  reserved  the 
right  to  Elizabeth,  the  widow,  and  her  son,  Jacob,  to  occupy  the  up- 
per story  of  the  house  on  the  premises  during  her  lifetime  and  dur- 
ing his  bachelorhood,  free  of  rent.  The  deed  was  recorded  in  Erie 
•county  clerk's  office  on  the  day  it  bears  date.  At  the  time  the  deed 
was  prepared,,  an  agreement  was  also  prepared  by  Mr.  Stellwagen, 
which  provided,  in  substance,  that  Jacob  Karst,  Jr.,  upon  his  at- 
taining bis  majority,  would  execute  a  conveyance  of  .his  interest  in 
that  property  to  the  defendant  Martin  Duerk.  This  agreement  was 
executed  by  the  same  parties  who  executed  the  quitclaim  deed  to 
Martin  Duerk,  and  also  by  Jacob  Karst,  Jr.  The  latter  died  four 
months  before  attaining  his  majority,  having,  with  his  mother, 
lived  on  the  property  about  four  years  after  it  had  been  deeded  to 
Martin  Duerk.  During  the  lifetime  of  Jacob,  Jr.,  Martin  Duerk  had 
made  payments  to  him  personally  upon  the  amount  which  Jacob. 
Jr.,  was  entitled  to  receive  under  the  terms  of  the  agreement  for 
the  conveyance  by  him  of  his  interest  or  share  in  the  property. 
Upon  the  death  of  Jacob  Karst,  Jr.,  Martin  Duerk  paid  the  balance 
.then  unpaid  upon  the  share  of  Jacob  Karst,  Jr.,  to  the  lattei's 
mother,  Elizabeth  Karst,  and  took  a  receipt  therefor,  in  full  of  the 
amount  to  be  paid  for  the  share  of  Jacob  Karst,  Jr.,  which  receipt 
was  signed  by  Elizabeth  Karst,  his  mother.  This  receipt  also  was 
drawn  and  witnessed  by  Mr,  Stellwagen. 

It  is  uncontradicted  that  the  defendant  Martin  Duerk,  upon  the 
execution  of  the  papers  which  were  intended  to  pass  the  title  of  this 
property  to  him,  drew  the  ?700  agreed  by  him  to  be  paid  therefor 
out  of  the  bank,  and,  out  of  that  money,  paid  to  all  of  the  parties 
interested  (except  his  wife)  the  amount  agreed  to  be  paid  to  eadi 
for  his  interest  in  the  property.  It  will  be  observed  that  the  wife 
■of  Duerk  did  not  sign  the  deed,  nor  the  agreement,  to  Martin  Duerk, 
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her  husband.  She  was  present,  however,  at  the  family  gathering 
called  and  held  for  the  purpose  of  devising  ways  and  means  to  se- 
cure to  her  mother,  the  widow  Elizabeth,  and  to  her  brother,  Jacob, 
sustenance  and  support  during  the  life  of  the  widow  and  the  mi- 
nority of  Jacob.  It  is  very  apparent  that,  if  the  attention  of  these 
parties  had  been  called  to  the  necessity  of  Elizabeth  Duerk  signing 
the  deed  of  this  property  to  her  husband,  it  would  have  been  done. 
It  is  patent  from  the  evidence  that  none  of  these  parties  considered 
or  thought  that  the  wife  of  Martin  had  any  interest  to  convey  to 
her  husband,  but  that  it  belonged  to  him  by  virtue  of  the  marital 
relation.  However  this  may  be,  the  referee  has  found  that  the  de- 
fendant Martin  Duerk  never  acquired  the  interest  of  his  wife,  Eliza- 
beth, in  the  share  she  obtained  a^  the  heir  of  Jacob  Karst,  her  father, 
but  that  it  passed  to  her  children,  who  are  two  of  the  defendants 
in  this  action.  The  last-named  defendants,  however,  insist  that  they 
are  also  entitled,  as  the  heirs  at  law  of  their  mother,  Elizabeth,  to 
the  share  or  interest  of  their  mother  to  which  they  alleged  she  was 
entitled  as  the  heir  at  law  of  Jacob  Karst,  Jr.  The  respondent  con- 
tends that  the  finding  by  the  referee  that  Martin  Duerk,  by  reason 
of  the  agreement  by  which  he  was  to  receive  a  conveyance  from 
Jacob,  Jr.,  when  he  reached  his  majority,  and  by  reason  of  the  fact 
that  Martin  Duerk  had  fulfilled  all  the  terms  of  the  agreement  and 
of  the  deed  respecting  the  payment  of  Jacob  Karst,  Jr.,  of  the 
amount  of  his  interest  in  the  property,  and  by  reason  of  Martin's 
permitting  Jacob,  Jr.,  to  occupy  the  house  up  to  the  time  of  his 
death,  as  provided  for  in  the  deed,  became  the  equitable  owner  of 
an  undivided  one-third  of  the  premises  which  passed  by  descent  to 
Jacob  Karst,  Jr.,  and  that  Martin  Duerk  is  now  to  be  deemed  the 
l^al  owner  of  such  interest.  The  argument  of  respondent  upon 
this  proposition  is  that  as  Jacob  Karst,  Jr.,  had  knowledge  of,  and 
participated,  by  his  presence,  in,  the  arrangements  and  agreements 
of  the  family,  which  resulted  in  an  endeavor  and  attempt  to  vest  the 
title  of  all  this  property  in  Martin  Duerk,  who  paid  a  full  consider- 
ation for  Jacob's  interest  in  the  same,  Jacob  Karst,  Jr.,  and  his  heirs 
are  equitably  estopped  from  claiming  the  share  to  which  they  would 
otherwise  be  entitled  as  heirs  of  their  mother,  who,  upon  the  decease 
of  Jacob,  Jr.,  as  his  heir,  became  entitled  to  an  undivided  one-sixth 
of  the  property  in  question. 

There  can  be  no  question  but  that  the  evidence  clearly  discloses 
an  intent  upon  the  part  of  all  the  parties  interested  in  this  real 
estate  to  convey  all  such  interest  to  Martin  Duerk.  The  proposition 
to  take  the  property  came  not  from  him,  but  from  the  then  head  of 
the  family,  Elizabeth  Karst.  She  was  the  mother  and  the  guardian 
in  socage  of  the  infant  children.  The  value  of  the  property  was 
then  small.  The  current  expenses  necessary  to  the  retention  of 
the  property  by  her  were  such  that  she  found  it  impossible  to  longer 
protect  the  same.  The  time  came  when  it  was  necessary  for  all  who 
were  interested  in  the  property,  if  they  deisired  or  expected  to  re- 
ceive any  benefit  from  the  same,  to  take  some  action.  There  was  no 
fraud  or  deceit  practiced,  alleged,  or  shown  on  the  part  of  any  of 
those  interested  in  this  real  estate.    All  attempted  to  do  what  was 
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best  for  all  under  the  circamstanceB.  All  were  agreed  npon  the 
course  to  be  pursued;  and  the  testimony  discloses  that,  when  all 
had  been  done  which  they  supposed  necessary  to  vest  in  Martin 
Duerk  the  title  to  these  premises,  all  were  perfectly  satisfied  with 
the  result  obtained.  Unfortunately,  they  were  ill  advised.  The  ig- 
norance of  their  adviser,  and  no  fault,  fraud,  or  deceit  on  the  part 
of  any  of  the  persons  interested  in  this  real  estate,  made  possible  the 
condition  which  now  exists;  and  the  important  question  in  tlus  case 
is  whether  Martin  Duerk  should  suffer  the  loss  of  the  interest  in 
these  premises  which  he  purchased  of  Jacob  Karst,  Jr.,  and  for 
which  he  paid  full  cousi  deration,  and  the  heirs  of  Jacob,  Jr.,  notwith- 
standing all  this,  be  permitted  to  enjoy,  as  his  heirs  at  law,  the 
share  in  these  premises  already  purchased  and  paid  for  by  the  de- 
fendant Martin  Duerk. 

As  has  been  shown,  Phillipine  Karst  (afterwards  Phillipine  Nuel), 
with  her  husband,  John,  joined  in  the  deed  of  these  premises  to 
Martin  Duerk.  Bhe  also  executed  an  agreement  contemporaneoBsly 
with  the  deed,  whereby  she,  with  her  mother,  husband,  and  Jacob 
Karst,  Jr.,  among  other  things,  for  themselves  and  for  their  heirs, 
executors,  administrators,  and  assigns,  did  "agree  unto  the  said 
.  party  of  the  second  part  (Martin  Duerk),  and  bind  themselves,  for 
and  in  consideration  of  the  conveyance  of  a  certain  lot  of  land  to 
the  party  of  the  second  part  by  deed  bearing  even  date  herewith, 
by  some  of  them,  and  the  payment  of  several  sums  of  money  to 
them,  the  receipt  whereof  is  hereby  acknowledged,  and  for  the  far- 
ther consideration  of  the  agreements  and  covenants  hereinafter  con- 
veyed, on  the  part  of  the  said  party  of  the  second  part,  that  the  said 
Jacob  Karst,  who  is  now  a  minor,  under  the  age  of  twent.>-one 
years,  will,  on  arriving  at  maturity,  execute  to  the  said  party  of  the 
second  part  a  deed  of  his  interest  in  said  premises."  Phillipine  Nuel 
received  the  consideration  agreed  to  be  paid  to  her  by  Martin  Duerk, 
by  the  terms  of  this  instrument.  The  latter  was  induced  to  pur- 
chase these  premises,  and  to  pay  therefor  the  sum  agreed  upon,  pro- 
vided he  could  obtain  the  title  therein,  with  which  Jacob,  Jr.,  was 
then  vested,  and  which  he  could  not  then  legally  convey  by  reason 
of  his  infancy.  The  inducement  thus  held  out  by  Phillipine  Kuel 
and  the  others  interested,  by  giving  such  agreement  to  protect  bis 
title  so  far  as  Jacob  Karst,  Jr.,  was  concerned,  resulted  beneficially 
to  Phillipine  Nuel  and  the  others  interested  in  the  property,  in  that 
she  was  enabled  to  dispose  of  her  interest,  and  to  receive  full  con- 
sideration therefor.  The  agreement  was  a  part  of  the  transaction 
which  brought  about  the  sale  of  the  premises  to  Martin  Duerk,  and 
which  induced  him  to  pay  full  consideration  for  such  premises.  It 
clearly  appears  that  Phillipine  Nuel,  so  far  as  she  was  conc^ned, 
had  fully  protected  the  purchaser  of  those  premises  against  any 
claim  which  the  infant  might  thereafter  make  when  he  had  attain- 
ed his  majority.  If  the  latter  had  survived  that  period,  and  had 
refused  to  convey  his  interest  in  the  property  to  Martin  Duerk, 
Phillipine  Nuel  would  have  been  liable  upon  her  covenant  in  dam- 
ages for  such  refusal.  The  death  of  the  infant  before  reaching  ma- 
jority rendered  it  impossible  to  specifically  carry  out  the  terms  of 
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the  contract  Phillipiive  Nnel,  however,  received  the  fall  benefit  and 
consideration  of  the  contract  thus  executed.  It  would  be  an  incon- 
sisteney  and  an  absurdity  to  hold  that  she,  as  an  heir  at  law  of 
Jacob  Karst,  Jr.,  can  now  claim,  as  against  Martin  Duerk,  the  title 
to  the  premises  which  she  has  covenanted  and  agreed  should  be 
vested  in  him.  It  would  be  an  injustice  to  assist  her  or  her  heirs 
in  violating  her  sol^nn  agreement  to  protect  the  purchaser  of  those 
premises  in  the  title  which  descended  to  her  or  to  her  heirs.  It  is 
not  sought  to  enforce  the  covenants  in  the  contract,  but  to  compel 
her  and  her  descendants  to  do  equity  concerning  the  property,  the 
title  to  which  she  has  covenanted  to  protect,  to  insure,  and  to  vest 
in  Martin  Duerk,  pursuant  to  the  terms  of  her  written  agreement. 
It  is  not  the  contract  of  the  infant,  but  of  one  interested  in  the  same 
property  with  the  infant,  and  who,  for  a  valid  consideration,  has 
contracted  to  protect  and  to  insure  the  purchaser  against  the  title 
of  the  infant.  It  appears,  too,  that  Phillipine  Nuel,  after  the  exe- 
ention  of  this  agreement  on  her  part,  was  fully  aware  of  the  fact 
that  Martin  Duerk,  relying  upon  his  deed  and  her  agreement  with 
that  of  the  others,  to  complete  and  perfect  his  title  as  to  the  inter- 
est of  the  infant,  Jacob,  treated  the  property  as  his  own,  and  that 
he  made  valuable  and  permanent  improvements  thereon,  in  the  be- 
lief that  he  was  the  owner  thereof;  and  that  she,  knowing  that  the 
interest  of  Jacob  Karst,  Jr.,  had  never  been  conveyed  to  Martin 
Duerk,  and  fully  cognizant  of  the  fact  that  she  had  never  fulfilled 
her  terms  of  the  contract  to  have  such  conveyance  made,  never  as- 
serted any  claim  against  him,  nor  did  her  heirs  at  law  assert  any 
snch  claim  subsequently  to  her  decease  until  the  year  1895.  This 
evidence,  taken  in  connection  with  the  agreement  of  Mrs.  Nuel,  pre- 
sents a  case  against  her  of  equitable  estoppel;  and,  she  being  es- 
topped, her  heirs  also  are  estopped.  I  am  of  the  opinion,  therefore, 
that  Martin  Duerk,  by  reason  of  the  execution  of  the  agreement  and 
deed,  and  through  the  operation  of  the  doctrine  of  equitable  estop- 
pel as  to  Phillipine  Nuel  and  her  heirs,  became  vested  also  with  the 
absolute  ownership  of  an  undivided  one-sixth  of  these  premises,  in 
addition  to  the  undivided  one-third  thereof,  with  which  it  is  con- 
ceded he  is  vested. 

Elizabeth  Karst  Duerk,  as  has  been  shown,  never  signed  the  deed 
or  the  agreement.  No  obligation  rested  upon  her  to  protect  the  pur- 
chaser of  the  premises  by  a  conveyance  of  the  interest  of  Jacob 
Karst,  Jr.  The  record  fails  to  disclose  that  Elizabeth  received  any 
consideration  or  benefit  for  her  interest  in  the  premises.  She  never 
parted  with  her  interest.  It  appears  from  the  record  that  her  heirs 
at  law  were  until  1895  ignorant  of  the  fact  that  their  mother  pos- 
sessed or  was  entitled  to  any  interest  in  the  premises,  either  as  heir 
at  law  of  Jacob  Karst,  Sr.  or  Jacob  Karst,  Jr.;  so  that  the  prin- 
ciple of  estoppel,  invoked  by  respondent's  counsel,  as  to  them,  is  not 
applicable.  They  knew  that  valuable  improvements  were  being 
made  upon  the  premises  by  their  father,  the  defendant  Martin  Duerk. 
They  permitted  these  improvements  to  be  made  without  making  any 
objection  thereto,  or  asserting  any  claim  or  interest  in  the  premises. 
.  But  this  was  permitted  and  allowed  through  ignorance  on  their 
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part  They  did  not  know  or  suppose  that  they  had  any  claim  to 
make,  or  any  interest  or  right  to  assert,  respecting  these  premises. 
In  respect  to  their  position  and  relation  to  these  premises  and  the 
«wner  thereof,  the  case  differs  from  those  cited  by  respondent's 
counsel.  It  will  be  observed,  upon  an  examination  of  those  cases, 
that  the  principle  of  equitable  estoppel  was  applied  only  where  it 
appeared  that  the  parties  asserting  the  title  after  allowing  the  pur- 
chaser to  make  valuable  permanent  improvements  upon  the  prem- 
ises, in  the  belief  that  he  was  the  owner,  knew  while  such  improve- 
ments were  being  made  that  they,  and  not  the  purchaser,  were  the 
legal  ownws  of  the  premises.  The  principle  of  equitable  estoppel, 
therefore,  was  not  applicable  to  Elizabeth  Duerk,  and  cannot,  conse- 
quently, be  applied  against  her  heirs.  In  this  respect  the  learned 
referee  committed  error,  which  calls  for  a  modification  of  the  judg- 
ment in  the  manner  hereinafter  indicated. 

A  further  question  for  examination  is  whether  the  permanent 
taprovements  made  by  Martin  Duerk  upon  the  property  became  an 
•qoitable  lien  or  charge  on  such  property  to  the  extent  of  the  en- 
lanced  value  imparted  to  the  lands  by  reason  thereof.  It  appears 
from  the  evidence  that  when  Martin  Duerk  purchased  these  prem- 
tees,  in  1859,  there  was  upon  the  same  a  small  story  and  a  half 
frame  cottage,  which  had  been  erected  many  years  before;  that  it 
bad  been  frequently  repaired;  that,  at  the  time  it  was  sold  and 
removed  from  the  premises,  it  was  badly  out  of  repair,  and  consid- 
erable expenditure  would  have  been  necessary  to  put  it  in  proper 
condition;  that,  in  1873,  Martin  Duerk  erected  upon  the  premises  a 
brick  structure,  being  a  store  and  residence  combined,  costing  |3,500; 
that  the  frame  cottage  which  was  upon  the  premises  at  the  time 
Jacob  Karst  died,  in  1847,  was  removed  from  the  lot,  to  give  place 
to  the  new  building.  There  is  nothing  to  show  that  this  was  an 
improper  use  to  make  of  the  premises,  or  that  it  was  done  other 
than  to  meet  the  requirements  of  the  situation,  brought  about  nat- 
arally  and  necessarily  by  the  changing  conditions  and  necessities  in- 
cident to  the  constant  growth  of  a  great,  enterprising,  and  progres- 
sive city.  After  its  erection,  the  store  part  of  the  building  was 
used  and  occupied  for  commercial  purposes,  and  the  other  portions 
thereof  were  used  as  a  residence  by  Martin  Duerk.  He  transacted 
Iknsiness  there  for  many  years.  There  is  nothing  to  show  that  the 
improvement  was  inconsistent  with  the  value  and  location  of  the 
bnd,  but  the  evidence  furnishes  adequate  reason  for  such  improve- 
ment. He  certainly  was  justified,  as  appears  from  this  evidence,  in 
doing  as  be  did  do.  He  entered  into  the  possession  of  the  property 
in  1859,  immediately  after  the  sale  of  it  to  him.  He  acted  in  all 
respects  as  the  owner  of  the  fee.  He  treated  the  property  as  his 
own.  He  gave  mortgages  upon  the  property  for  the  purpose  of  rais- 
ing money  to  make  improvements  thereon,  and  used  the  money  thus 
obtained  in  making  such  improvements.  He  kept  the  property  in- 
sured, and  paid  the  insurance  premiums  thereon.  He  paid  the  in- 
terest and  the  principal  upon  the  mortgages  which  he  gave  upon  the 
property,  paid  the  taxes  and  assessments,  and  made  all  necessary 
lepairs  thereon.    All  this  he  did  in  the  honest  belief  and  suppositiou 
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that  be  wad  the  sole  owner  thereof.  The  referee  has  so  f onnd,  and 
the  evidence  is  abundant  to  substantiate  that  finding.  Practically 
it  is  undisputed.  It  is  asserted  upon  this  point  by  appellant's  coun- 
sel that  he  was  aware  that  he  did  not  have  the  title  to  the  interest 
of  Jacob  Karst,  Jr.  The  answer  to  that  is  that  Jacob  Karst,  Jr., 
then  16  years  of  age,  personally  participated  in  the  fanoily  arrange- 
ment which  resulted  in  the  deed  and  agreement,  whereby  it  was 
intended  to  vest  Martin  Duerk  with  the  title  to  the  property  in 
question.  Jacob  Karst,  Jr.,  signed  the  agreement,  and  also  partici- 
pated in  the  consideration  paid  by  Martin  Duei-k  for  Jacob's  interest 
in  the  premises.  Martin  knew  that  he  had  paid  the  fall  considera- 
tion for  such  interest.  He  had  also  the  agreement  of  Phillipine 
Nuel,  the  only  heir  at  law  of  Jacob  Karst,  Jr.,  other  than  Martin's 
own  wife,  from  which  he  had  a  right  to  suppose  that,  so  far  as  Phil- 
lipine Nael  at  least  was  concerned,  he  was  fully  protected  as  to  the 
interest  of  Jacob  Karst,  Jr.  Martin  Duerk,  unacquainted  as  he  was 
■with  the  necessary  legal  requirements  to  completely  and  legally  vest 
this  title  in  him,  had  a  right  to  suppose  and  a  right  to  believe,  aa 
be  did,  that  he  was  the  owner  of  the  fee  of  the  premises  in  question. 
But  it  has  been  disclosed  in  this  action  that,  at  the  time  of  making 
«iich  improvement,  he  did  not  own  the  fee  of  all  the  land;  but,  as 
to  an  undivided  one-half  thereof,  he  was  a  co-tenant  with  his  wife, 
Elizabeth,  who  was  then  occupying  the  premises  with  him,  and  con- 
tinued with  him  in  such  occupation  down  to  the  time  of  her  decease, 
in  1881,  when  he  became  entitled  to  a  tenancy  by  the  curtesy  in 
the  undivided  one-half  thereof,  of  which  his  wife  died  seised.  I  am 
of  the  opinion  that  as  Martin  Duerk  made  these  improvements  in 
the  belief  that  he  was  the  owner  of  the  entire  fee  of  the  premises, 
and  as  such  improvements  were  made  under  the  circumstances  dis- 
closed in  this  case,  he  became  entitled  to  an  equitable  lien  upon  his 
co-tenants'  share,  to  the  extent  of  the  improvements  which  he  has 
made  in  that  belief  and  under  that  supposition. 

"If  one  tenant  in  common,  who  is  in  possession,  supposing  him- 
self legally  entitled  to  the  whole  premises,  erects  valuable  buildings 
thereon,  he  will  be  entitled  to  an  equitable  partition  of  the  premises, 
so  as  to  give  him  the  benefit  of  his  improvements."  Town  v.  Need- 
bam,  3  Paige,  545. 

In  Gonklin  v.  Conklin,  3  Sandf.  Ch.  64,  an  allowance  was  claimed 
in  the  bill  for  the  sum  laid  out  in  improvements  to  the  extent  of 
the  value  of  the  premises;  and  the  court  there  held  that  "three  of  the 
sons,  having  expended  a  large  sum  in  valuable  improvementa  on 
the  premises,  supposing  that  they  were  the  sole  owners,  were  al- 
lowed, in  partition,  for  such  amount  as  the  present  value  of  the 
premises  was  enhanced  by  such  improvements." 

The  complainant  in  the  case  of  St.  Felix  v.  Bankin,  3  Edw.  Ch. 
323,  supposing  that  he  had  the  entire  title,  improved  a  portion  of 
the  real  estate,  made  mortgages,  and  sold  a  portion.  It  afterwards 
appeared  that  the  legal  title  to  a  portion  thereof  was  in  a  third 
person's  heirs.  In  a  bill  for  partition  it  was  held  that  the  com- 
plainant and  his  grantees  should  have  the  improved  portion,  and  that 
bis  mortgages  should  be  liens  thereon. 
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The  conrt,  In  Ford  v.  Knapp,  102  N.  Y.  142,  6  N.  E.  286,  says: 

"The  authorities  leave  ns  at  liberty  to  consider  whether,  upon  the  facts  and 
drctunstances  of  this  particular  case,  the  ImproTing  tenant  ont^t  to  l>e  protected, 
and  furnish  ua  with  the  power  to  grant  the  protection  If  It  may  JusUy  be  de- 
manded." 

The  facts  and  circumstances  afFord  ample  ground  for  the  protec- 
tion of  the  improving  tenant  for  permanent  improyements  made  by 
him,  to  the  amount  and  extent  as  found  bj  the  referee.  If  we  are 
justified  in  our  conclusions  as  to  the  title  and  interest  of  Martin 
Dnerk  in  these  premises,  he  has  been,  since  1863  at  least,  the  owner 
in  fee  of  an  undiyided  one-half  thereof,  and  his  wife,  Elizabeth,  of  the 
other  undivided  half.  From  1863  to  her  decease,  in  1881,  Elizabeth 
Dnerk  wafl,  with  her  husband,  in  the  occupancy  of  the  premises. 
Upon  her  decease,  in  the  last-named  year,  Martin  Duerk,  as  tenant 
by  the  curtesy,  became  vested  with  the  pres^it  enjoyment  of  her 
estate.  Her  heirs  have  a  reversionary  interest  in  the  undivided  half 
of  the  premises  of  which  their  mother  died  seised.  Still,  they  had 
no  present  estate  of  mjoyment  which  entitled  them  to  compel  Martin 
Dnerk  to  account  for  the  rent  and  occupation  since  their  mother's 
death.  During  all  this  time  no  one  but  he  has  ever  had  a  right  to 
the  occupancy  and  possession  of  the  property.  Had  he  been  in  the 
possession  of  this  estate,  to  the  exclusion  of  his  co-tenants,  having  an 
equal  right  with  him  to  possession  thereof,  then  the  question  would 
have  arisen  whether  he  should  not  be  charged  with  such  use  and 
occupation  if  he  were  credited  with  the  improvements  made.  But 
under  the  facts  and  circumstances  existing  in  this  case,  we  are  of  the 
opinion  that  he  should  not  be  held  to  account  for  the  rent  and  oc- 
cupation of  such  premises. 

The  judgment  should  be  modified  so  that  it  shall  declare  that  the 
interest  of  the  plaintiff  herein,  as  the  grantee  of  Martin  Dnerk,  is  an 
undivided  one-half  of  the  property  and  premises  in  question,  and 
that  the  interest  of  the  defendants  Henry  Dnerk  and  Elizabeth  Der- 
ringer, as  heirs  at  law  of  Elizabeth  Dnerk,  deceased,  is  the  otiier 
undivided  one-half  thereof,  subject  to  the  life  estate  of  Martin  Duerk 
therein,  as  tenant  by  the  curtesy;  and,  as  so  modified,  the  judg- 
ment should  be  affirmed,  without  costs  of  this  appeal  to  any  party. 
All  concur. 


(22  Misc.  Rep.  307.) 

McGOWN  ▼.  McGOWN. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  189S.) 

DivoRCK— Visiting  Child. 

One  from  whom  her  husband  has  obtained  a  divorce  should,  for  the  benefit 
of  their  young  son,  custody  of  whom  was  given  the  father,  and  who  is  by 
the  father  kept  ignorant  of  her  existence,  be  allowed  to  occasionally  visit 
him,  there  being  nothing  In  her  dally  life,  so  far  as  shown,  to  render  such 
visits  injurious  to  him. 

Action  by  Henry  P.  McGown  against  Mary  E.  McOown  answering 
by  name  of  Mary  E.  Bell. 
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Applicatios  by  defendant,  from  whom  plaintiff  obtained  a  divorce 
<43  N.  Y.  Supp.  745;  46  N.  Y.  Supp.  285),  for  an  order  granting  her 
acoees  to  their  infant  child. 

Earley  &  Frendergaat  (E.  C.  James,  of  coansel),  for  the  motion. 
Henry  P.  McOown  (Charles  Blandy,  of  counsel),  opposed. 

BUSSELL,  J.  The  defendant  applies  under  the  reservation  in 
the  judgment  for  access  to  her  child,  which  is  now  in  the  custody 
of  her  former  husband,  who  has  obtained  a  judgment  of  divorce 
against  her.  The  parties  have  been  separated  since  the  24th  day 
of  April,  1896.  The  charge  of  adultery  upon  which  the  judgment 
■waa  entered  was  the  cohabitation  as  a  wife  with  Harry  W.  Bell, 
the  defendant  having  married  Bell,  at  Fargo,  N.  D.,  September  24, 
1896,  following  the  judgment  of  divorce  just  before  obtained  in  North 
Dakota,  on  the  ground  of  alleged  cruelty  of  this  plaintiff.  This 
action  was  tried  the  18th  day  of  September,  1896,  and  resulted  in  a 
judgment  on  January  18,  1897.  18  Misc.  Rep.  708,  43  N.  Y.  Supp. 
745;  Id.,  19  App.  Div.  368,  46  N.  Y.  Supp.  285.  The  child  is  a  son 
nearly  three  years  of  age.  The  application  would  be  perhaps  prema- 
ture were  this  an  ordinary  case.  There  are  peculiar  circumstances 
surrounding  it.  Did  the  application  rest  solely  upon  the  address 
to  the  favor  of  the  court  for  the  benefit  of  the  divorced  wife,  I  should 
now  refuse  it  It  is  unnecessary  to  here  repeat  the  former  views 
of  the  court  as  to  leaving  the  child  of  tender  age  in  April,  1896,  to 
proceed  to  a  far  western  state,  and  obtain  a  divorce  upon  a  fictitious 
plea  of  residence  there,  for  the  sole  purpose  of  marrying  a  man  she 
had  contracted  an  affection  for  during  her  marital  life  with  this 
plaintiff,  and  then  returning  to  the  locality  of  her  former  home  in 
New  York  City.  But  other  considerations  supervene,  which  are 
fairly  displayed  upon  the  record  and  the  moving  papers,  although  the 
application  is  apparently  noticed  as  one  for  the  benefit  of  the  defend- 
ant. This  court,  on  the  hearing  of  the  argument,  suggested  to  coun- 
sel that  the  main  element  of  consideration  was  as  to  the  rights  or 
welfare  of  the  child  himself.  He  is  non  sni  juris.  Some  authority 
has  to  protect  his  interests  and  his  rights.  For  substantially  all  the 
purposes  of  life,  of  guidance,  culture,  and  education,  he  has  been  con- 
fided to  the  care  of  the  innocent  husband,  and  properlv  so.  If  the 
attitude  of  that  husband  upon  this  motion  had  been  that  of  willing- 
ness to  repress  the  natural  and  just  feelings  of  resentment  he  enter- 
tains for  the  wrongs  he  has  suffered,  and  indicated  a  disposition  that 
«ome  time  in  the  not  far  future  the  child  might  see  its  mother,  this 
motion  would  have  been  denied  for  at  least  the  present  occasion. 
But  the  plaintiff  frankly  avows  that  he  has  kept  from  the  child  the 
knowledge  of  the  mother's  existence,  and  so  intends  for  ail  the  future, 
no  far  as  he  possibly  can.  This  is  undoubtedly  according  to  the 
dictate  of  human  nature,  and,  so  far  as  the  mother  is  concerned, 
may  be  within  the  rights  of  the  plaintiff.  But  a  judgment  aa  to  the 
welfare  of  the  son,  and  a  determination  that  he  shall  have  no  choice 
on  the  question  whether  he  may  or  may  not  ever  see  or  know  the 
mother  who  brought  him  into  this  world,  which  is  clouded  to  some 
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degree  by  natural  feelings  of  indignation  and  resentment  against 
the  mother,  may  be  erroneously  exercised;  and  the  situation,  there- 
fore, leaves  the  court  no  recourse  but  to  say  that  either  the  child 
must  be  left  without  any  knowledge  of  his  mother  until  he  is  of  an 
age  to  choose  for  himself,  when  long  years  of  want  of  knowledge 
of  her  may  have  reduced  the  natural  feelings  to  a  faint  sentiment, 
or  must  allow  to  him  the  sight  and  knowledge  of  a  mother  at  such 
intervals  as  will  not  at  all  serionsly  impair  the  control  and  guidance 
of  the  father,  and  yet  will  gradually  prepare  the  offspring  by  such 
knowledge  of  her  existence  and  occasional  sight  of  her  face  for  a 
better  ability  of  choice  than  he  would  be  able  to  exercise  as  to  what 
the  future  relations  with  her  shall  be.  The  decision  thus  resting 
upon  this  court,  I  cannot  take  the  responsibility  of  denying  such  a 
privilege  to  the  child.  The  sight  or  knowledge  of  the  mother  10 
or  15  years  hence  may  be  practically  worthless.  Such  knowledge 
now  and  henceforth  may  be  that  which  the  child  in  after  years  would 
determine  was  what  should  have  been  accorded  to  him.  No  harm  can 
result  by  such  occasional  sight.  Nor  is  there  any  evidence  before 
me  that  the  daily  life  of  this  defendant  is  such  as  to  injure  that 
child  by  her  occasional  presence;  his  care,  guidance,  and  control 
being  still  in  all  things  left  with  the  husband.  I  make  the  directions 
in  general  terms  simply  to  see  whether,  counsel  may  not  agree  upon 
more  precise  details.  I  think  the  mother  should  be  admitted  to 
the  presence  of  the  child  at  least  four  times  a  year  until  further  order 
of  the  court.  If  that  has  to  be  done  under  the  direction  and  in  the 
presence  of  a  referee  to  be  appointed  by  this  court,  who  shall  have 
charge  of  the  details,  it  can  be  so  done;  but  it  seems  to  me  that  all 
such  details  might  be  arranged  without  the  necessity  of  the  supervi- 
sion of  an  ofiBcer  appointed  by  this  court,  the  child  to  remain  during 
visits  under  the  personal  control  of  the  husband,  or  of  any  friend 
whom  he  may  choose  to  delegate  for  that  purpose. 
Ordered  accordingly. 


(22  Mlac.  Rep.  555.) 

SA.FFER  V.  WESTCHESTER  ELECTRIC  RT.  00. 

(CJty  Court  of  New  York,  General  Term.     January  31, 1898.) 

1.  Btrbet  Railroad — CoLLisroN  with  VRHrcT,K. 

Where  a  motorman  oi>eratIng  an  electrlr  car,  mnning  from  12  to  20  mlleit 
an  hour,  made  no  attempt  to  stop  It  until  It  struck  a  wagon  which  was 
Btnck  in  the  roadbed  within  50  feet  of  an  electric  street  light,  although  the 
driver  called  to  him  repeatedly  to  do  so,  the  motorman  was  guilty  of  negli- 
gence. 

S.  Sam?:— CoNTKiBOTORT  Neoligence. 

Where  a  driver,  finding  the  gronnd  too  soft  for  the  horses  to  pull  the 
wagon,  drove  onto  a  railway  company's  hard  roadbed,  where  bis  wagon 
became  stuck  in  a  hole,  and  called  repeatedly  to  the  motorman  of  an  ap- 
proaching cor  to  stop  it,  he  was  not  guilty  of  contributory  negligence. 

Appeal  from  trial  term. 

Action  by  Anthony  gaffer  against  the  Westchester  Electric  Rail- 
way Company.     Appeal  by  the  defendant  from  a  judgment  entered 
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upon  the  verdict  of  a  jury,  and  from  an  order  denying  their  motion 
for  a  new  trial  made  on  the  judge's  minutes.     AflSrmed. 

Argued  before  SCHUCHMAN  and  CyDWYER,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant 

Welch  &  Daniels,  for  respondent. 

SCHUCHMAN,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  defendant's 
negligence  in  rnnning  a  trolley  car  into  a  horse  and  truck  that  plain- 
tiff owned  and  was  driving.  The  plaintiff,  in  presenting  his  side  of 
the  case,  proved  that  on  December  19,  1895,  at  about  6i30  o'clock  p. 
m.,  he  drove  his  horse  and  truck  loaded  with  marble  northward^jr 
along  a  road  called  Boston  or  Bear  Swamp  road,  on  the  right  side 
of  which  defendant  operated  a  line  of  troUev  cars.  Plaintiff  found  the 
road  very  soft  and  loamy,  so  that  the  horse  could  not  pull  through. 
He  therefore  drove  onto  the  hard  trolley  roadbed.  He  got  stuck  on 
that  in  a  hole,  and,  seeing  a  trolley  car  coming  towards  him  south- 
wardly, he  was  endeavoring  to  turn  and  get  off  the  track,  but,  being 
stuck,  he  could  not  succeed.  He  then  yelled  to  the  motorman  in 
charge  of  the  car  repeatedly,  a  dozen  times,  "Stop  the  car."  The  car 
was  about  300  feet  away  when  the  plaintiff  first  saw  it  It  was  run 
at  the  rate  of  12  to  20  miles  an  hour.  It  was  a  clear  night,  not  foggy, 
and  an  electric  street  light  was  within  50  feet  of  the  accident.  The 
motorman  made  no  attempts  to  stop  the  car  until  it  struck  plaintiff's 
horse  and  truck,  injuring  the  horse  so  much  that  it  had  to  be  killed, 
overthrowing  the  truck,  and  throwing  plaintiff  off  the  wagon,  so  that 
he  became  unconscious,  and  had  to  keep  to  bed  for  four  weeks  to  heal 
his  bruises  and  injuries  occasioned  thereby.  This  evidence  is  suf- 
ficient to  charge  the  defendant's  motorman  with  want  of  exercise  of 
care  and  caution  of  an  ordinary  prudent  man  in  running  the  car 
against  plaintiff's  horse  and  wagon,  under  the  circumstances  in  this 
case.  The  evidence  fully  absolves  plaintiff  of  contributory  negligence. 
To  be  sure,  all  the  evidence  presented  on  plaintiff's  behalf  is  con- 
tradicted by  the  defendant's  side  of  the  case;  but  that  conflict  is  set- 
tled by  the  jury  rendering  a  verdict  for  the  plaintiff  in  the  sum  of 
fSOO.  The  plaintiff  proved  the  value  of  the  horse  at  f250,  the  truck 
at  flOO,  the  harness  at  |50,  the  medical  services  and  medicines  at 
|119,  and  the  loss  of  his  services  at  |25  a  week,  being  for  the  four 
weeks  daring  which  he  was  laid  up,  $100,  making  a  total  of  f619; 
being  in  excess  of  the  |500  verdict  rendered.  For  that  reason  the 
evidence  admitted  by  the  trial  judge,  complained  of  in  the  appellant's 
fourth  point,  to  the  effect  "that  for  about  nine  months  after  the  ac- 
cident occurred  plaintiff  was  unable  to  work,"  etc.,  did  not  act  in- 
juriously upon  the  minds  of  the  jury  in  fixing  the  amount  of  their  ver- 
dict to  defendant's  prejudice.  The  loss  of  time  and  services  oc- 
casioned to  plaintiff  by  the  injury  was  properly  pleaded.  None  of  the 
various  exceptions  present  reversible  error,  and  therefore  the  judg- 
ment and  order  appealed  from  are  aflBrmed,  with  costs. 
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(22  Mlaa  Bep.  657.) 

MASON  v.  TIBTIG. 

(City  Court  of  New  York,  General  Term.    February  14,  1808.) 

APPKAI, — ReMAKO   fob   RESKTrXEMENT. 

Where  It  Is  made  to  appear  to  the  justice,  at  special  term  of  the  city  court, 
that  a  case  on  appeal  was  not  properly  settled,  he  may  send  it  back  to  the 
trial  Justice  to  be  resettled.  If  the  latter  deem  It  proper  to  do  so,  but  he  baa 
no  power  to  direct  the  trial  Justice  to  resettle  It  In  a  particular  manner. 

Appeal  from  special  term. 

Action  by  Frederick  T.  Nason  against  Frederick  Tietig.  Prom  an 
order  directing  the  trial  justice  to  resettle  case,  plaintiff  appeals. 
Modified. 

Argued  before  FITZSIMONS,  C.  J.,  and  CONLAN,  J. 

C.  H.  &  J.  A.  Young  and  J.  A.  Terry,  for  appellant 
James  S.  Lehinaier,  for  respondent. 

PER  C3URIAM.  The  order  appealed  from  must  be  modified.  It 
directs  the  trial  justice  to  resettle  the  case  on  appeal  in  a  particolar 
manner.  In  so  doing  the  special  term  justice  exceeded  his  powers. 
If  it  appeared  to  him  that  the  case  on  appeal  was  not  propwly  settled, 
it  was  within  his  power  to  order  that  it  be  sent  back  to  the  trial  justice 
to  resettle  the  same,  if  the  trial  justice  deemed  it  proper  to  do  so.  The 
order  appealed  from  goes  further  than  that,  and  directs  a  resettlement 
in  certain  particulars. 

It  must  be  modified  so  as  to  conform  to  our  riew,  and,  as  so  modified, 
is  affirmed,  without  costs. 


(22  Misc.  Rep.  514.) 

McGILL  V.  HOLMES,  BOOTH  &  HATDBN. 

(City  Court  of  New  York,  General  Term.     February  23,  1898.) 

FliBASTRO — AlIENDMEKT. 

The  defendant's  amended  answer  admitted  the  plaintiff's  claim,  and  at- 
tempted to  allege  an  equitable  set-off,  and  when  this  had  been  disallowed 
by  the  referee  to  whom  the  Issues  had  been  sent  for  determination,  and  Just 
before  the  trial  bad  closed,  defendant  moved  for  leave  to  serve  a  further 
amended  answer,  denying  the  material  allegations  of  the  complaint,  and  set- 
ting up  a  large  counterclaim,  thus  raising  entirely  new  and  different  issues. 
Seld,  that  the  motion  was  properly  denied,  and  that  defendant  sbould  be  left 
to  bring  an  Independent  action  on  his  counterclaim. 

Appeal  from  trial  term. 

Action  by  George  W.  McGill  against  Holmes,  Booth  &  Hayden. 
Prom  an  order  refusing  leave  to  amend  answer,  defendant  appeals 
Affirmed. 

Argued  before  FITZSIMONS,  C.  J.,  and  CX)NLAN,  J. 

Ward,  Hayden  &  Satterlee,  for  appellant 
Atwater  &  Cruikshank,  for  respondent 

FITZSIMONS,  C.  J.  The  order  appealed  from  must  be  afBrmed. 
The  issues  framed  by  the  complaint  and  amended  answer  admitted 
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idaintiff'a  claim.  The  answer  further  attempted  to  allege  an  equitable 
set-off  8a£Bcient  in  amount  to  defeat  the  plaintiff's  claim.  Such  set-off 
"waa  properly  disallowed  by  the  referee,  to  whom  the  issues  herein  were 
aent  for  determination.  Now,  defendants  seek  to  amend  their  amended 
answer  by  alleging  a  counterclaim  for  nearly  |12,000,  and,  in  addition, 
deny  the  material  allegations  in  the  plaintiff's  complaint  It  must  be, 
therefore,  apparent  that  the  proposed  supplemental  and  amended  an- 
swer actually  proposed  to  make  entirely  new  issues,  and  ones  entirely 
different  to  the  issues  framed  by  the  complaint  and  the  amended  an- 
swer. The  plaintiff's  claim  is  denied  in  the  last  proposed  answer.  In 
the  amended  answer  such  claim  was  admitted,  and,  besides,  in  addi- 
tion, a  very  large  counterclaim  is  alleged, — something  not  attempted  in 
the  amended  answer.  These  very  radical  amendments  defendants 
sought  to  have  allowed  to  them  just  about  the  closing  of  the  trial  be- 
fore the  refw-ee.  The  rfeferee  properly  denied  their  application;  like- 
wise the  special  term  justice,  when  the  matter  was  presented  to  him.  If 
he  had  granted  the  motion,  the  trial  would  have  rendered  all  the  pro- 
ceedings taken  before  the  referee  of  no  effect  The  trial  would  have  to 
be  commenced  all  over  again.  Plaintiff  would  have  had  cast  upon  his 
should»B  the  burden  of  proving  his  case,  and  the  defendants  allowed 
to  prove  their  counterclaim,  and  disprove  the  plaintiff's  claim.  Under 
these  circumstances,  we  think  that  the  order  appealed  from  was  prop- 
erly made.  The  defendants  should  not  at  this  late  hour  be  permitted 
to  introduce  their  said  counterclaims,  but  should  sue  upon  the  same  in 
the  usual  way. 

The  order  appealed  from  is  afQrmed,  with  costs. 

CONLAN,  J.,  concurs. 


(22  Misc.  Rep.  559.) 

WBBHAWKEN   WHARF  00.  V.  KNICKERBOCKER  COAL  00. 

(City  Court  of  New  York,  General  Term.     Febmary  8, 1888.) 

Afpbai.— Rgtibw. 

Wbere  the  Irregrularltles  complained  of  are  not  specified  In  the  order  to 
show  cause  why  the  attachment  granted  should  not  be  vacated,  there  la  noth- 
ing to  review  on  appeal,  under  Oen.  Rules  Prac.  No.  27. 

Appeal  from  special  term. 

Action  by  the  Weehawken  Wharf  Company  against  the  Knicker- 
bocker Goal  Company.  From  an  order  denying  a  motion  to  vacate  the 
attachment,  defendant  appeals.     Affirmed. 

Argued  before  FITZSIMONS,  C.  J.,  and  McOABTHY,  J. 

Edwards  &  Bryan,  for  appellant 
James  R  Rogers,  for  respondent. 

PER  CURIAM.  The  irregularities  complained  of  should  have 
been  specified  in  the  order  to  show  cause  why  the  attachment  grant- 
ed herein  should  not  be  vacated.  This  the  appellant  failed  to  do, 
and  we  think  there  is  nothing  for  us  to  review  upon  this  appeal. 
Rule  27,  Oen.  Rules  Prac.    If,  however,  said  rule  does  not  apply  to 
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this  instance,  as  appellant  contends,  then  we  have  to  say  that  a  care- 
ful pernsal  of  the  papers  upon  which  the  said  warrant  was  obtained 
convinces  us  that  they  contained  more  than  sufiBcient  facts  to  justify 
the  issuance  of  said  warrant. 
The  order  appealed  from  is  affirmed,  with.costa. 


(22  Misc.  Rep.  624.) 

LBBER  et  al.  v.  DIIDTZ. 

(City  Oonrt  of  New  York,  General  Term.     February  7.  18SB.) 

1.  Ordbr  of  Arrbbt. 

Where  the  grounds  upon  which  an  order  of  arrest  Is  tMsed  are  "fraud,  and 
false  and  fraudulent  representations,"  and  no  cause  of  action  for  fraud  Is 
made  out,  the  order  cannot  be  sustained  on  the  other  ground  stated,  whldi  1» 
not  a  cause  of  action  In  tort  known  to  the  law. 

8.  Partnership— What  Constitutes. 

PlalntlCTs,  who  were  partners,  maintained  a  separate  drug  department,  con- 
cerning which  they  had  a  written  agreement  with  defendant  By  this  they 
agreed  to  furnish  the  capital,  the  department  to  be  charged  with  Interest, 
expenses,  office  rent,  wages,  etc.,  and  defendant  was  to  manage  the  purchases 
and  sales,  and  have  no  salary;  but  annual  accountings  were  to  he  had,  net 
profits  to  be  divided,  half  to  {rialntlfls,  and  half  to  defendant,  and  losses  to 
be  borne  In  the  same  proportion.  BeU,  that  defendant  was  a  partner  in  the 
drug  department. 

8.  Sauk— Actios  between  P.<rtnbr8. 

One  partner  cannot  maintahi  an  action  at  law  against  another  partner,  who 
is  authorized  to  make  purchases,  to  recover  damages  resulting  from  pMslble 
losses  sustained  through  a  given  purchase  by  the  defendant 

Appeal  from  special  term. 

Action  by  Edward  F.  Leber  and  another  against  Charles  Henry 
Dietz.  From  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest granted  therein,  defendant  appeals.    Reversed. 

Argued  before  PITZSIMONS,  0.  J.,  and  O'DWYER,  J. 

David  F.  Tourney,  for  appellant 

Maurice  J.  Katz,  for  respondents. 

O'DWYER,  J.  There  was  no  complaint,  and  the  affidavits  must 
show  ground  for  one  of  the  statutory  caaes  provided  for  in  sections 
549  and  550  of  the  Code  of  Civil  Procedure,  and  the  nature  of  the 
case  made  out  must  be  stated  in  the  order  as  the  ground  of  the  ar- 
rest. The  grounds  of  the  arrest  stated  in  the  order  are  "fraud, 
false  and  fraudulent  representations."  Fraud  is  a  deception  prac- 
ticed in  order  to  induce  another  to  part  with  property,  or  to  sur- 
render some  legal  right;  and  the  affidavits  found  in  this  record  do 
not  make  out  a  cause  of  action  for  fraud.  It  does  not  appear  that 
defendant  or  any  one  else  through  his  acts  has  obtained  either 
money,  goods,  or  credit;  and  we  are  not  satisfied  from  the  proofs 
that  ithe  money  paid  by  the  plaintiffs  for  the  orange  peel  will  not  be 
recovered  when  the  merchandise  is  sold. 

The  other  ground  stated  in  the  order  of  arrest,  "false  and  fraud- 
ulent representations,"  is  not  a  cause  of  action  in  tort  knowa  to  the 
law.    Plaintiffs'  Exhibit  C  shows  that  'the  defendant  did  receive  a 
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verbal  order  from  the  Cheney  Medicine  Company,  through  Opitx, 
the  manager,  for  gentian  and  gentian  root,  which  was  filled  withont 
comment  It  also  appears  that  the  defoidant  wna  in  Toledo,  and 
did  have  a  consultation  with  Opitz  concerning  orange  peel,  and  the 
case  resolves  itself  into  a  contest  of  veracity  between  defendant  and 
Opitz.  That  defendant  wrote  "that  he  was  in  a  hole"  because  of 
Opitz  denying  the  order  is  true,  but  that  language  is  not  proof  of 
fraud.  Any  one  of  the  thousands  engaged  in  selling  goods  can  be 
placed  in  the  same  position  at  any  moment  by  the  buyer  denying 
the  order. 

Furthermore,  the  agreement  entered  into  between  the  plaintiffs 
and  defendant  conferred  on  defendant  authority  and  discretion  to 
order  the  orange  peel,  whether  he  had  an  order  therefor  or  not. 
The  defendant  is  not  a  partner  in  the  firm  of  Leber  &  Mayer,  but 
his  interest  in  the  drug  department  under  the  agreement  is  such  that 
they  and  he  are  co-partners  in  that  enterprise.  All  the  essential 
conditions  for  the  creation  of  a  co-partnership  are  found  therein. 
The  agreement  is  between  Edward  F.  Leber,  Louis  Mayer,  and  the 
defendant  as  individuals.  It  is  executed  by  them  individually,  un- 
der separate  seals.  Plaintiffs  agree  "to  furnish  the  capital."  The 
said  department  is  to  be  charged  interest.  Defendant  is  "to  manage 
the  purchases  and  sales."  Defendant  receives  no  salary.  Plaintiffs 
agree  "to  perform  the  financial  duties  of  said  department,"  and  to 
"assist  the  defendant  to  the  best  of  their  ability."  All  three  agree 
"to  work  the  department  between  themselves  in  conformity  with  the 
ideas  of  each  of  them."  The  department  is  charged  with  expenses, 
office  rent,  wages,  etc.  Annual  accountings  are  to  be  had.  and  the 
profits  and  losses  ascertained.  Net  profits  are  to  be  divided,  one- 
half  to  the  plaintiffs,  and  one-half  to  the  defendant.  Losses  are  to 
be  borne  in  the  same  proportion,  one-half  by  each.  Defendant's  ac- 
cumulated profits  are  to  remain  in  the  business  at  interest.  "In  case 
the  share  of  profits  which  may  be  credited  to  said  defendant  be  not 
sufficient  to  cover  the  advances  to  be  made  to  him,  he  shall  be  and 
remain  responsible  to  the  said  Leber  &  Mayer  for  any  such  differ- 
ence. For  aught  that  appears,  the  plaintiffs  may  have  in  their 
hands  earned  profits  belonging  to  defendant  more  than  sufficient  to 
cover  any  loss  that  may  arise  from  the  purchase  of  the  orange  peel. 
Plaintiffs  have  brought  an  action  to  recover  damages,  which  dam- 
ages are  the  possible  losses  which  may  be  made  upon  one  trans- 
action in  the  business  of  the  drug  department.  The  defendant  hav- 
ing authority  to  make  the  purchase,  and  partnership  existing,  the 
action  cannot  be  maintained. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  the  motion  to  vacate  the  order  of  arrest  granted,  with  flft 
costs. 
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<22  Mlsc  B^.  342.) 

MAIiLOY  T.  IHNNON. 

(City  Court  of  New  Tork,  General  Term.    Febnury  7,  1886.) 

Pbocesb — Substituted  Service. 

Where  It  appeared  from  the  affidavita  of  the  process  servers  and  the  certifi- 
cate of  the  sherltr  that  service  of  summons  could  not  be  obtained  after  dili- 
gent effort  by  calling  at  defendant's  residence,  and  no  information  could  be 
obtained  aa  to  her  whereabouts,  the  plaintiff  is  entitled  to  an  order  for  substi- 
tuted service,  under  Code  Civ.  Proc.  i  436. 

Appeal  from  special  term. 

Action  by  Peter  Malloy  against  Anna  J.  Lennon.     Fran  a  jadgment 
for  plainti£F,  defendant  appeals.     AfBnned. 
Argned  before  MCCARTHY,  SCHDOHMAN,  and  CDWYER,  JJ. 

James,  Schell,  Elkus  &  McGuire,  for  appellant 
W.  J.  Foster,  for  respondent. 

O'DWYEB,  J.  From  the  affidarits  of  the  two  process  servers  and 
the  certificate  of  the  sheriff,  it  appears  that  the  defendant's  residence 
is  No.  73  West  Seventy-First  street,  in  the  city  of  New  York,  and 
that,  after  diligent  effort  to  serve  the  summons  herein  by  calling  at 
said  place  of  residence  personally,  service  on  the  defendant  coald 
not  be  made,  and  no  information  conld  be  had  as  to  her  whereabouts. 
We  are  of  the  opinion  that  the  facts  set  forth  in  the  afSdavits  enti- 
tled the  plaintiffs  to  the  order  for  substituted  service.  The  order 
granted  herein  complies  with  the  requirements  of  section  436  of  the 
Clode  of  Civil  Procedure,  and  that  section  applies  to  the  city  court 
of  the  city  of  New  York. 

The  order  appealed  from  should  be  affirmed,  with  costs.  AH  con- 
«ar. 


■©2  Misc.  Bm.  611.)  _ 

^         '  DKLMAGE  v.  CROW. 

(City  Court  of  New  York,  General  Term.    February  7,  1898.) 

4.  Ass  vuLT— Action  for  Damaobs— Plbadiko. 

A  complaint  for  assault  and  battery  may  properly  allege  as  an  Incident  of 
the  assault  the  speaking  of  slanderous  words  where  the  purpose  thereof  is 
to  show  the  malicious  intent  of  defendant,  and  the  complaint  does  not  thereby 
embrace  an  action  for  slander. 
3.  Release— Duress. 

Evidence  that  a  young  woman,  in  a  strange  land,  executed  a  rdeaae  on 
being  informed  that,  unless  she  signed  it,  she  would  be  Idcked  off  the  car. 
Is  sufficient  to  submit  to  the  Jury  the  question  of  duress  in  executing  the  con- 
tract 
&  Appeal— Review  op  Evidekck. 

Where  the  evidence  is  conflicting,  the  verdict  will  not  be  disturbed  an  ap- 
peal. 

Appeal  from  trial  term. 

Action  by  Rachel  Delmage  against  Moses  R.  Crow.    From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 
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Argued  before  PIT^IMONS,  0.  J.,  and  McCABTHY  and  O'DWY- 
EB,JJ. 

Franklin  Bien,  for  appellant. 
Wilder  &  Anderson,  for  respondent 

FIl^SIMONB,  G.  J.  The  complaint  herein  te  certainly  one  for 
assault  and  battery,  and  the  words  which  defendant's  counsel  claims 
set  forth  a  cause  of  action  for  slander  were  not,  in  our  opinion, 
pleaded  for  any  such  purpose,  but  merely  allege  an  incident  of  the 
assault,  and  were  set  out  for  the  purpose  of  showing  the  malicious 
and  evil  intent  and  design  of  the  defendant  towards  the  plaintiff  at 
the  time  he  committed  the  assault.  Viewed  in  that  light,  we  think 
that  such  words  were  properly  embraced  within  the  complaint,  and  it 
was  proper  and  permissible  for  the  trial  justice  to  permit  the  ut- 
terance to  be  testified  to  upon  the  trial,  so  as  to  enable  the  jury  to- 
flx  the  proper  rate  of  damages  to  be  awarded  to  the  plaintiff. 

As  to  the  alleged  release,  we  think  it  was  proper  for  the  trial  jns- 
tice  to  eubmit  to  the  jury  the  question,  "Was  it  obtained  under  du- 
ress?^ It  appears  that  the  plaintiff  was  informed  that,  unless  she 
signed  the  same,  she  would  be  kicked  off  the  car.  She  was  a  young 
woman,  in  a  strange  land,  among  strangers,  apparently  with  no  one 
holding  oat  a  helping  hand  to  her,  and  knowing  well  what  would 
happen  to  her  if  she  did  not  sign  said  paper.  I  think,  under  the 
circumstances  and  the  threat  made  against  her,  it  was  proper  to  let 
the  jury  determine,  as  a  matter  of  £ct,  whether  or  not,  in  signing 
said  paper,  she  acted  fredy  or  was  under  duress.  We  agree  with 
the  defendant's  attorney,  that,  under  the  evidence,  the  jury  might 
just  OR  easily  have  decided  in  defendant's  favor  as  in  plaintiff's 
favor,  because  the  evidence  was  flatly  contradictorj;  but,  as  th^ 
chose  to  believe  the  plaintiff  and  her  witnesses,  we  shall  not  disturb- 
their  conclusions. 

We  affirm  the  judgment,  with  costs.    All  concur. 


(22  Misc.  Rep.  557.) 

KRAETZEB  v.  THOMAS  et  aL 

(City  Ciourt  of  New  York,  General  Term.    Febmary  7,  1898.) 

Reviiw  on  AtFBAIi. 

Wliere  a  case  Is  decided  by  the  Jury  on  disputed  qnestlons  of  fact,  and 
there  are  no  exceptions  to  the  charge,  nor  any  exceptions  to  the  evidence,  the 
record  does  not  present  any  exception  for  review  on  appeal. 

Appeal  from  trial  term. 

Action  by  Albent  Kraetzer  against  Emil  Thcmias  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 
Argued  before  FITZSIMONS,  C.  J.,  and  McCARTHY,  J. 
John  L.  Branch,  for  appellants. 
Parker  &  Aaron,  for  respondent. 

FEB  CURIAM.     Appeal  from  a  judgment  entered  on  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial.     The 
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plalntifl  was  a  designer  and  a  manofactarer  of  children's  reefers,  and 
tlie  defendants  were  mannfactnrers  and  dealers  therein.  An  agree- 
ment was  entered  into  in  writing  between  the  parties  for  the  service 
of  the  plaintiff  at  a  fixed  compensation,  which  he  alleges  was  after- 
wards terminated  ty  a  further  agreement  to  pay  him  compensation 
■at  the  rate  of  |40  per  week  for  14  weeks,  and  a  further  sum  of  f  287.77, 
alleged  to  be  due  him  under  the  agreement  first  named,  as  a  settle- 
ment upon  the  termination  thereof.  The  first  agreement  is  admitted 
by  the  defendants,  but  the  subsequent  anangem«it  for  its  termina- 
tion, as  well  as  the  balance  claimed  to  be  due,  was  denied.  The 
whole  case  went  to  the  jury  upon  disputed  questions  of  fact,  and 
there  was  no  exception  to  the  charge  of  the  trial  jodge,  nor  do  we  find 
■a  single  exception  in  the  record  taken  by  the  defendant  during  the 
progress  of  the  trial,  except  to  the  refusal  of  the  court  to  dismiss 
the  complaint  on  the  defendants'  motion  at  the  close  of  the  plaintiff's 
case,  and  the  record  as  made  does  not  appear  to  present  to  this  conrt 
Any  single  exception  for  review  on  appeal.  The  whole  case  was 
fairly  presented  to  the  jury  npon  all  the  evidence,  and  there  was  a 
determination  in  the  plaintiff's  favor  for  the  fall  amount  claimed. 
We  think  the  judgment  should  be  affirmed. 
Judgment  affirmed,  with  coftts. 


(22  Misc.  Rep.  551.) 

RBISSMAN  V.  JAOOBOWITZ. 

(City  Court  of  New  York,  General  Tenn.    Febnury  23,  1888.) 

1.  Dbfective  Premises— LiABiLrrT  of  LASDLonD. 

Where  a  landlord  has  created  no  nuisance  upon  the  demised  premises,  and 
l8  guilty  of  no  willful  wrong,  or  fraud,  or  culpable  negligence,  and  has 
made  no  express  covenant  to  make  repairs,  the  law  Imposes  no  liability  npon 
him  for  any  Injury  Buffered,  In  a  portion  of  the  premises  not  retained  under 
the  landlord's  special  control,  by  any  person  occupying  the  demised  prem- 
ises, during  the  term  of  the  demise. 
"S.  DisjiissAii  OF  Complaint. 

A  motion  to  dismiss  a  complaint  on  the  ground  that  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  available  on  the  trial,  and  the 
granting  of  It  upon  that  ground  Is  not  a  matter  of  discretion,  but  of  legal 
right 

Appeal  from  trial  term. 

Action  by  Hyman  Heissman,  an  infant,  by  Bernard  Beissman,  his 
guardian  ad  litem,  against  Morris  Jacobowitz.  Prom  a  judgment 
on  a  verdict,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

Argned  before  SCHUCHMAN  and  CX)NLAN,  JJ. 

Charles  L.  Cohn,  for  appellant. 
Charles  Steckler,  for  respondent 

SCHUCHMAN,  J.  The  plaintiff,  who  was  an  infant  of  six  years 
•of  age,  was  living  with  her  father,  who  was  a  monthly  tenant  of  two 
rooms  in  the  rear  building  of  No.  248  Stanton  street,  in  the  city  of 
JTew  York.    After  the  said  tenant  had  taken  possession  of  the  said 
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tv/0  rooms,  the  ceiling  of  one  of  the  rooms  in  which  said  infant  was 
sleepiqg  in  his  bed  became  cracked,  fell,  and  injured  the  plaintiff. 
The  defendant's  .(the  landlord's)  liability  in  damages,  as  evidenced 
i>y  the  verdict,  was  predicated  npon  his  failure  to  repair  the  ceiling 
within  a  reasonable  period  after  its  cracked  condition  was  brought 
to  his  attention,  at  which  time  he  had  promised  that  repairs  would 
be  made.  The  complaint  alleges  that  the  defendant  was  the  owner 
of  the  premises  No.  248  Stanton  street,  and  that  the  father  of  said 
infant  was  a  monthly  tenant,  occupying  two  rooms  on  the  second 
floOT  of  the  rear  building  thereof,  and  that  it  was  the  duty  of  the 
•defendant  to  keep  and  maintain  the  ceiling  in  the  apartment  in  said 
rear  building  in  good  order  and  repair,  and  that  the  defendant  dis- 
regarded his  said  duty  in  the  premises,  and  so  carelessly  and  neg- 
ligently conducted  himself  that  he  permitted  and  allowed  the  ceil- 
ing in  said  premises  so  occupied  by  the  plaintifC  to  become  and 
remain  out  of  order  and  repair,  and  that,  while  the  infant  plaintiff 
was  lawfully  apon  the  premises,  part  of  the  ceiling  fell  and  injured 
«aid  plaintiff. 

On  the  trial,  at  once  at  the  opening  thereof,  the  defendant's  coun- 
sel moved  to  dismiss  the  complaint  on  the  ground  that  it  does  not 
«tate  facts  sniBcient  to  constitute  a  cause  of  action.  The  mdtion 
was  denied,  and  the  defendant  duly  excepted.  This  was  error.  The 
motion  should  have  been  granted.  The  motion  to  dismiss  the  com- 
plaint in  an  action  on  the  ground  that  it  does  not  state  facts  sufB- 
-cient  to  constitute  a  cause  of  action  is  available  on  the  trial,  and  the 
granting  of  it  npon  that  ground  is  not  a  matter  of  discretion,  buft 
•of  legal  right  Tooker  v.  Arnoux,  76  N.  Y.  397;  Broome  v.  Taylor, 
Id.  564;  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  T. 
459;  CoflSn  v.  Reynolds,  37  N.  Y.  640;  Hand  v.  Shaw.  20  Misc.  Rep. 
698,  46  N.  Y.  Supp.  528.  The  owner  or  landlord  of  the  premises  is 
-only  liable  in  damages  to  a  tenant  in  either  of  the  three  following 
instances:  First.  If  he  lets  the  premises,  and  agrees  to  keep  them 
in  repair,  but  fails  to  do  so,  in  consequence  of  which  any  one  law- 
fully upon  the  premises  suffers  injury.  Second.  If  he  demises  prem- 
ises, knowing  that  they  are  dangerous  and  unfit  for  the  use  for 
which  they  are  hired,  and  falls  to  disclose  their  condition.  Third. 
If  he  creates  a  nuisance  upon  his  premises,  and  then  demises  them, 
Tie  remains  liable  for  the  consequence  of  the  nuisance,  as  the  creator 
thereof.  But  where  the  landlord  has  created  no  nuisance,  and  is 
guilty  of  no  willful  wrong  or  fraud  or  culpable  negligence,  and  has 
made  no  express  covenant  to  make  repairs,  then  the  law  imposes  no 
liability  on  him  for  any  injury  suffered  by  any  person  occupying  the 
premises  during  the  term  of  the  demise.  No  warranty  is  implied 
en  the  part  of  a  lessor  of  a  dwelling  that  it  is  safe  and  convenient. 
■Cleves  V.  Willonghby,  7  Hill,  83;  Franz  v.  Mulligan,  18  Misc.  Rep. 
411,  42  N.  Y.  Supp,  509;  Donner  v.  Ogilvie,  49  Hun,  229,  1  N.  Y. 
Supp.  633;  Edwards  v.  Railroad  Co.,  98  N.  Y.  245;  Laird  v.  Mc- 
•George,  16  Misc.  Rep.  70,  37  N.  Y.  Supp.  631;  Doupe  v.  Genin,  45  N. 
Y.  119.  None  of  the  above-mentioned  three  distinct  cases  upon 
which  the  landlord's  liability  in  damages  depends  is  set  up  in  the 
-complaint.     The  complaint  is,  therefore,  insufficient  in  law,  and  It 
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contains  no  caase  of  action,  and  the  motion  to  dismiss  it  shonld  hare 
been  granted.  Miller  v.  Rinaldo,  21  Misc.  Rep.  470,  47  N.  Y.  Supp. 
636;  Schwartz  v.  Apple,  21  Misc.  Rep.  513,  48  N.  Y.  Supp.  253. 

This  case  does  not  belong  to  that  clajss  relating  to  the  nonrepair 
of  those  portions  of  premises  which  the  landlord  keeps  within  his 
own  control,  and  which  are  nsed  as  a  means  of  egress  and  exit  to 
apartments  separately  demised  to  tenants,  in  which  class  the  conrts 
have  held  that  the  landlord's  liability  is  founded  upon  his  duty, 
which  arises  from  bis  invitation  to  his  tenants  to  the  nse  of  the 
passageways,  and  a  consequent  right  of  those  invited  to  rely  op<Hi 
their  reasonable  safe  condition.  Peil  v.  Reinhart,  127  N.  Y.  381, 
27  N.  E.  1077.  It  is  true  that  an  amendment  of  the  complaint  might 
have  been  allowed  by  the  trial  court,  but  none  was  asked  for  or 
made,  and,  the  objection  to  the  complaint  having  been  taken  in  due 
season,  the  correctness  of  the  ruling  must  be  tested  by  the  complaint 
as  it  stood.     Tooker  v.  Arnoux,  supra. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event 


<22  Misc.  Bep.  520.) 

HOKOWITZ  et  al.  v.  PAKAS. 

(City  Court  of  New  York,  General  Term.    February  7,  18SS.> 

L  Monow  TO  Dismiss— Hakmless  Erbob. 

Wben  a  motion  to  dismiss  the  complaint,  made  at  close  of  plaintifCB'  enati. 
on  the  ground  of  failure  of  proof,  which  should  have  been  granted,  Is  denied, 
and  defendant.  In  his  evidence,  supplies  the  lacking  proof,  the  error  Is  rea~ 
dered  harmless. 

%,  BEPRBsKNTATtON— Partnership— Prbsokal  LiABiLrrr. 

Where  defendant,  doing  business  in  the  name  of  a  company,  had  had  deal- 
ings with  plaintiffs,  and  had  represented  to  them  that  he  constitouted  the 
company,  and  afterwards  purchased  goods  from  piaintills  in  the  name  of 
said  company,  telling  plaintlfts  again  that  he  constituted  Oie  etHspany,  lie 
is  liable  personally,  whether  he  had  a  partner  or  noL 

Appeal  from  trial  term. 

Action  by  Philip  Horowitz  and  others  against  Solomon  L.  Paka» 
for  goods  sold  and  delivered.  Verdict  for  plaintiff.  Defendant  ap* 
peals.     Affirmed. 

Argued  before  McCARTHY  and  O'DWYER,  JJ. 

David  M.  Newburger,  for  aj^llant 

Max  D.  Steuer  and  A.  Levy,  for  respondents. 

O'DWYER,  J.  The  action  was  brought  to  recover  tile  agreed  price 
of  560  lamps,  alleged  to  have  been  delivered  to  the  defendant  tm  the 
11th  day  of  May,  1897. 

The  plaintiffs'  witness  Joseph  Horowitz,  testified: 

"I  did,  on  the  11th  day  of  May,  deliver  560  bicycle  lamps.  None  ot  Umm* 
lamps  have  ever  been  returned.  The  plaintiffs  never  received  any  of  those 
lamps  from  the  defendant.  The  agreed  price  of  said  lamps  was  nine  dollars 
per  dozen,  less  ten  per  cent.  For  560  lamps  that  would  be  three  hundicd  and 
seventy-eight  dollars.  I  have  demanded  payment  of  that  sum.  It  vna  not 
paid."     "I  spoke  to  Mr.  Pakas  after  the  ddivery  of  these  660  .lamps.     I  never 
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qtoke  as  to  whether  he  received  them  or  not  He  said  be  recelTed  660  lamps. 
I  asked  him  for  a  check.  He  said  he  would  send  me  a  check.  He  sent  me 
a  check  for  $268.     The  check  was  returned  to  Mr.  Pakas." 

And  the  defendant  admits  tiiat  he  received  the  return  of  the  check. 
The  witness  Horowitz  testified: 

"We  delivered  them  by  the  truckman.  There  were  delivered  560  lamps,  with 
our  boy.  They  were  delivered  with  our  errand  boy  with  a  truckman.  Ibey 
aie  not  In  court.    We  have  the  receipt  for  the  goods." 

The  defendant  testifies: 

"I  gave  him  the  order  for  ten  thousand  lamps.  They  were  not  delivered  at 
alL  I  don't  know  how  many  we  got.  I  believe  about  one  thousand;  maybe 
two  thousand.  We  have  had  about  three  or  four  deliveries  In  all.  I  sent  a 
check  tor  $268,— for  the  full  amount;— as  I  afterwards  tried  to  dispose  of  those 
lamps  sent." 

A  letter  from  the  defendant — Exhibit  B — ^Is  introduced  in  evi- 
dence, and  is  as  follows: 

"Wa  have  yours  of  yesterday's  date,  and  beg  to  hand  you  check  for  $268.00 
to  settle  our  account  with  you.  We  have  sufficient  proof  on  hand  that  you  sold 
to  others  at  ten  cents  less  than  you  did  to  us,  and,  as  we  have  your  contract 
In  hands,  wherein  you  agreed  to  make  good  to  us  any  such  difference  In  price 
that  should  result  from  your  underselling  the  price  you  agreed  to  malntaJa 
In  your  agreement  of  the  22d  Inst,  we  have,  therefore,  In  accordance  with  the 
same,  taken  off  the  difference  on  your  bills  of  the  26tb  ult.  and  11  Inst,  as  yon 
have  violated  your  agreement" 

nils  letter  is  dated  May  25th,  and  in  it  is  inclosed  a  check  for  the 
Ull  of  May  11th.  The  bill  of  May  11th  is  the  bill  that  is  sued  for  in 
this  action. 

This  testimony  tended  to  prove  the  delivery  of  the  goods,  and  the 
defendant's  motion  to  dismiss  the  complaint  (m  that  ground  was  prop- 
erty denied. 

An  exception  to  the  denial  of  the  defendant's  motion  for  a  dis- 
missal of  the  complaint  is  not  available  if  the  facta  sui^lied  by  the 
evidence,  after  the  plaintiffs  rested  and  the  motion  was  made,  are 
requisite  to  Bnpp(»i:  the  action.  On  appeal  the  conrt  is  to  determine,. 
on  fhe  whole  testimony,  whether  or  not  delivny  is  proved,  and  not 
simply  on  the  testimony  submitted  before  the  motion  to  dismiss  the 
complaint;  and  we  are  of  the  opinion  that  plaintiffs  did,  by  a  fair  pre- 
ponderance of  evidence,  prove  a  ddivery  of  the  goods  in  question. 

nie  defendant's  next  defense  was  that  the  transaction  was  had 
with  a  partnership  of  which  this  defendant  was  (me,  and  an  individual 
known  as  Emanuel  A.  Brecher  was  also  one  of  the  firm,  and  there- 
fore a  necessary  party.  The  transaction  in  question  was  had  with  the 
International  Cycle  Fittings  Company  of  the  city  of  New  York. 

The  plaintiffs'  witness  testified: 

"I  asked  him  if  anybody  else  was  In  the  business  of  the  International  Cyde 
Fittings  Company.  He  said,  'No,  I  am  Mr.  Pakas,  and  I  am  the  owner  of  the 
International  Oyde  Fittings  Company.'  And  when  I  dosed  the  sale  with  him 
for  10,000  lamps,  I  asked  him,  'Who  Is  the  International  Cyde  Fittings  Com- 
pany? and  he  said:  'My  name  is  Pakas.  I  am  the  proprietor  of  the  Inter- 
national Cyde  Fittings  Company.' " 

The  defendant  testified  that  he  had  a  conversation  with  Horowitz, 
and  that  Horowitz  said: 

49N.T.S.-64 
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"If  I  give  him  a  large  order,  that  he  will  put  me  In  a  position  where  I  can 
■ell  anybody  lamps  at  just  the  same  prices  as  they  would  sell  It  to  themselTes, 
but  he  wanted  a  large  order,— 10,000  lamps.  I  agreed  to  it,  and  be  put  the 
price  down  to  seyenty-flTe  cents.  I  gare  him  the  order  for  10,000  lamps.  I 
aent  a  check  for  1268.00.  They  aald  I  could  buy  them  at  snch  and  such  prices. 
I  could  not  sell  them  afterwards.  I  know  a  corporation  known  as  the  Crown 
Electrical  Manufacturing  Company.  I  had  an  agreement  with  them  at  tbe 
present  time.  That  agreement  is  in  existence  to-day,  and  that  agreement  de- 
scribes me,  Solomon  L.  Pakas,  trading  as  the  International  Cycle  Fittings  Com- 
pany. I  signed  checks  before  the  15th  of  February,  the  same  as  we  do  to-day. 
This  is  one  of  our  checks,  issued  the  day  before  yesterday.  I  sighed  that  'Inter- 
national Cycle  Fittings  Company.  Solomon  L.  Pakas.'  I  have  a  business  card. 
There  is  nothing  on  that  card  about  Emanuel  A.  Brecher.  Those  were  printed 
before  that  time,  too.  I  have  no  cards  with  Emanuel  A..  Brecher  on.  I  have 
no  billheads.    We  are  using  the  old  ones  as  they  come." 

The  evidence  showed  that  the  jdaintiffs  and  the  defendant  had  had 
some  business  dealings  {nior  to  the  one  of  April  22d.  The  defendant 
nowhere  testifies  that  he  ever  notified  the  plaintiffs  that  he  changed 
his  firm,  and  that  he  took  in  a  partner.  They  had  a  right  to  asBome, 
therefore,  that  the  firm  remained  as  before;  and  he  never  disclosed  to 
them  that  there  was  a  partner,  therefore  he  is  liable  to  them  indi- 
vidually, even  though  he  did  have  a  partner  when  tliis  transaction  of 
April  22d  took  place.  It  is  uncontradicted  on  the  record  that  the 
plaintiffs  had  any  knowledge  that  the  defendant  had  any  partner, 
or  that  he  took  any  in,  and  the  defendant  himself  testified  that  every- 
thing before  he  became  a  partner  was  just  the  same  after.  Upon 
this  evidence  the  court  charged  much  more  favorably  to  the  drfend- 
ant  than  the  defendant  was  entitled  to.     The  court  charged: 

"If  you  find  that  there  was  a  partnership,  at  the  time  this  transaction  took 
l^ace,  between  the  plaintiffs  and  the  defendant,  you  will  find  for  the  defendant. 
If  you  find  that  there  was  no  partnership,  that  the  goods  were  sold  and  dellT- 
•red  to  Pakas  solely,  your  verdict  will  be  for  the  plalntifTs." 

This  was  an  a£Qrmative  defense,  and  the  burden  of  i»oof  was  on  the 
defendant.  The  jury,  after  this  instruction,  found  that  there  was  no 
partnership;  that  the  goods  were  sold  solely  to  the  defendant,  Pakas; 
and  rendered  a  verdict  for  the  plaintiffs;  and  we  are  of  the  opinion 
that  the  verdict  is  borne  out  by  the  evid«ice,  and  should  not  be  dis 
turbed. 

The  defendant's  third  defense — that  there  was  a  breach  of  contract 
en  the  part  of  the  plaintiffs,  in  that  they  sold  the  goods  at  a  price 
lower  than  that  which  they  contracted  to  sell  at — was  unsupported  by 
•ny  evidence. 

The  deceptions  taken  during  the  trial  do  not  show  reversible  error, 
•nd  it  follows  that  the  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs. 
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LEONARD  et  al.  v.  CROW. 

(City  Court  of  New  York,  General  Term.    Febniftry  23,  1898.) 

1.  Action  on  Note— Evidence. 

In  an  action  on  a  note,  the  making  and  delivery  being  admitted,  the  note 
Is  admissible  in  evidence,  thougb  a  witness  called  to  Identify  the  maker'8 
signature  said  he  could  not  be  suie  In  regard  to  It,  but  afterwards  posltiTely 
Identified  It. 

2.  Same— Expert  Tbstimont. 

The  making  of  a  note  being  admitted,  the  refusal  to  allow  a  witness  called 
to  prove  the  maker's  signature  to  be  examined  as  to  his  expert  knowledge 
of  handwriting  Is  not  ground  for  reversal. 

Where  the  evidence  Is  conflicting,  the  verdict  of  the  jury  Is  conclusive. 

Appeal  from  trial  term. 

Action  by  Jacob  Leonard  and  others  against  Moses  R  Crow.  From 
a  judgment  entered  on  a  verdict  for  plaintifiFs,  defendant  appeals. 
Affirmed. 

Argued  before  PITZSIMONS,  0.  J.,  and  CONLAN  and  SCHUOH- 
MAN,  JJ. 

Franklin  Bien,  for  appellant. 

C.  H.  &  J.  C.  Young  &  Terry,  for  respondents. 

CONLAN,  J.  This  is  an  appeal  from  a  judgment  entered  on  the 
verdict  of  a  jury  and  from  an  order  therein  made  far  a  new  trial. 
The  action  is  brought,  as  appears  by  the  complaint,  on  a  promissory 
note  made  by  the  defendant  to  the  order  of  the  {daintiffs  for  the  sum 
of  fl,036.48.  The  answer  admits  the  making  of  the  note,  but  it 
denies  that  there  was  any  consideration  paid,  and  then  sets  up  as  a 
defense  that  the  same  was  an  accommodation,  and  that  the  defend- 
ant never  was  indebted  to  the  plaintiffs,  but  made  the  note  upon 
representations  made  by  the  plaintiffs  to  him  which  induced  the  giv- 
ing of  the  note  in  suit.  The  note  in  suit  was  one  of  a  number  of  re- 
newals given  for  the  original  note  which  was  the  basis  of  the  trans- 
action between  the  parties.  These  renewals  had  been  18  in  alL 
During  the  progress  of  the  trial  a  number  of  exceptions  were  taken 
in  the  defendant's  behalf  to  the  rulings  of  the  court  on  the  questions 
touching  the  admissibility  of  certain  evidence,  and  it  is  upon  these 
rulings  chiefly  that  reliance  beems  to  be  placed  for  a  reversal  of  the 
judgment  We  cannot  think  that  counsel  is  serious  in  some  of  his 
contentions;  for  instance,  his  objection  to  the  introduction  in  evi- 
dence of  the  note  in  suit,  in  view  of  the  statement  of  witness  called 
to  jHwve  the  signature  of  the  defendant,  namely,  "I  cannot  be  sure 
in  reg&rd  to  the  note."  That  was  in  answer  to  the  question  whether 
he  ever  saw  the  defendant  sign  it,  when  the  making  and  delivery  were 
expressly  admitted  by  the  answer,  and  the  subsequent  identification 
of  the  signature  was  positively  made  by  the  witness;  and  his  bi- 
sistence  upon  the  right  to  examine  the  witness  as  to  his  expert  knowl- 
edge of  the  handwriting,  in  view  of  the  admissions  already  referred 
to,  seems  to  us  too  trivial  for  serious  consideration,  and  we  are  not  in 
accord  with  the  contention  that  this  was  sufficient  for  a  reversal. 
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We  do  not  find  in  the  case  as  made  any  evidence  in  support  of  the 
d^ense  alleged  in  the  answer,  namely,  that  of  accommodation.  l%e 
evidence  adduced  was  upon  the  theory  that  the  note  was  given  onder 
an  order  <»  assignment  by  a  third  party  to  whom  the  defendant  was 
indebted.  It  was  claimed  in  his  behalf  that  he  did  not  owe  this  third 
party  anything,  bot  that  there  was  an  indebtedness  in  favor  of  said 
party  in  the  New  York  &  Westchester  Water  Cranpany,  and  it  was 
claimed  that  the  original  of  the  note  was  given  upon  an  understanding 
that  it  was  not  to  be  paid  unless  this  debt  was  collected  from  the 
water  company,  and  that  it  had  not  been  collected.  The  evidence  of 
Tonngman,  the  plaintiffs'  witness,  who  had  the  n^otiations  with  the 
d^mdant  for  the  making  and  delivery  of  the  original  note,  upon  this 
branch  of  the  case,  is:  When  he  called  upon  the  defendant  with  the 
order  of  Milligan  &  Co.,  who  claimed  that  the  defendant  was  indebted 
to  them,  the  defendant  said  to  him  that  he  would  investigate  and  see 
how  much  he  owed  them;  and  subsequently  the  note  was  given  to 
cover  so  much  of  the  debt  as  was  found  due  from  the  defaidant  to 
Milligan  &  Co.,  and  as  repres^ited  by  the  (Mder  for  paymoit  to  the 
plaintiffs.     This,  of  course,  the  defendant  denies. 

We  have  examined  with  great  care  the  other  exceptions  takea  by 
the  def^dant  in  the  course  of  the  trial,  and  are  of  the  opinion  that 
the  objections  of  the  defendant  were  properly  disposed  of  by  the 
trial  justice,  and  that  such  disposition  was  not  prejudicial  to  him. 
The  case  was  submitted  to  the  jury  on  all  the  evidence.  There  was 
a  conflict,  and  we  think  his  disposition  of  it  was  the  correct  one. 
Our  attention  is  not  invited  to  the  consideration  of  a  single  anthwity 
upon  the  appellant's  brief  which  calls  for  an  interference  with  the 
conclusions  reached  upon  that  submission.  It  has  been  well  said  in 
the  case  of  People  v.  Sutherland,  154  N.  Y,  345,  48  N.  E.  518:  "Where 
there  is  a  conflict  in  the  evidence,  or  where  opposing  inferences  are  to 
be  drawn  from  the  facts,  it  is  the  {Mrovince  of  the  jury  to  determine 
what  the  truth  is,  and  the  verdict,  under  such  circumstances,  is  con- 
clusive upon  the  court." 

For  these  reasons  we  think  the  judgment  should  be  aflQrmed.  Judg- 
ment afBrmed,  with  costs.     All  concur. 


(22  Misc.  Rep.  533.) 

KUGELMAN  v.  HIKSCHMAN  et  al. 

(Oity  Court  of  Mew  York,  General  Term.     February  7,  1898.) 

1.  Dbvkct  of  Parties— DEMtrnRER. 

A  defect  of  parties  defendant,  In  order  to  be  talren  advantage  of  by  de- 
mnrrer,  must  appear  on  the  face  of  the  complaint. 

2.  Membership  Corporatioks— Ltabilitt  of  Directors. 

Under  Lews  1895,  c.  559,  {  11,*  rendering  the  directors  of  a  memlienhlp 
corporation  Jointly  and  severally  liable  for  certain  debts  of  the  corporatton, 
an  action  may  be  maintained  against  one,  any,  or  all  of  them. 

Appeal  from  special  term. 

Action  by  Moritz  Kugelman  against  Rosa  Hirschman  and  anotho'. 
From  an  order  adjudging  demurrers  interposed  by  defendants  to  be 
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friTolons,  and  directing  Jadgment  for  plaintiff,  defendants  appeal. 
AfBrmed. 

Argued  before  McCABTHY  and  O'DWYER,  JJ. 

Samuel  Greenbaum  and  Jacob  H.  Denehholz,  for  appellants. 

Gruber  &  Bonynge,  for  respondent. 

O'DWYER,  J.  The  action  is  brought  to  recover  from  the  defend- 
ants, as  directors  of  the  Ladles'  Deborah  Nursery  and  Child's  Pro- 
tectory, for  goods  sold  and  delivered,  and  work,  labor,  and  services 
rendered,  to  said  corporation  by  the  plaintiff.  The  defendanJts  de- 
murred to  the  complaint  on  the  ground  that  there  is  a  defect  of  par- 
ties defendant,  and  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  defect  of  parties  defendant, 
if  defect  there  be,  as  stated  in  the  demurrer,  does  not  appear  on  the 
face  of  the  complaint,  and  therefore  cannot  be  taken  advantage  of  by 
demurrer.  The  allegation  in  the  complaint  to  which  the  demurrer 
is  directed  is  that  marked  "Seventh,"  which  reads  as  follows ;  "That 
the  defendants,  dnring  all  the  times  when  the  debts  herein  alleged 
were  contracted,  were  directors  of  said  Ladies'  Deborah  Nursery 
and  Child's  Protectory."  The  defendants  demur,  stating  this  ground 
for  their  demurrer :  "That  it  appears  upon  the  face  of  the  complaint 
that  there  is  a  defect  of  parties  defendant  in  the  omission  of  all  the 
other  persons  besides  the  defendants  who  were  directors  of  the  La- 
dies' Deborah  Nursery  and  Child's  Protectory  during  the  times  men- 
tioned in  said  complaint."  It  is  clear,  from  mere  inspection  of  the 
complaint,  that  no  such  defect  appears  upon  the  face  thereof.  The 
complaint  simply  states  that  the  defendants  "were  directors,"  and 
does  not  state  whether  they  were  or  were  not  all  directors  during  said 
time.  A  demurrer  upon  such  ground  is  bad,  unless  it  appears  af- 
ttrmatively  in  the  complaint  that  some  person  or  persons  who  should 
bave  been  made  defendants  were  omitted.  The  court  will  take  judi- 
cial notice  of  the  statute  (Laws  1895,  c.  659,  §  11),  and  under  it  the 
directors  are  jointly  and  severally  liable,  and  the  plaintiff  may  sue 
one,  any,  or  all.  Strong  v.  Sproul,  4  Daly.  326 ;  Halstead  v.  Dodge. 
51  N.  Y.  Super.  Ct.  169,  170;  Manufadturing  Co.  v.  Schwind,  25  N. 
Y.  Supp.  808,  5  Misc.  Bep.  205;  Bank  v.  Andrews  (City  Ct.  N.  Y.)  18 
N.  Y.  Supp.  167;  Quigley  v.  Walter,  2  Sweeney,  175.  The  com- 
plaint sets  out  all  the  facts  necessary  to  constitute  a  cause  of  action 
under  the  statute.  It  follows  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 
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(22  M18C.  Rep.  51&) 
GLOCEEY  T.  INTERNATIONAL  RUBBER  CLOTHING  &  GENERAL 

SUPPLY  CO. 

(City  Court  of  New  York,  General  Term.     Febmary  23,  1896.) 

Plbadiro — Amendment. 

The  complaint  in  an  action  alleged  that  defendant  was  a  domestic  corpora- 
tion. The  answer  denied  the  allegation,  and  alleged  that  it  was  a  New 
Jersey  corporation.  At  the  dose  of  plaintiff's  case,  before  a  referee,  defend- 
ant moved  to  dismiss  the  complaint  for  failm«  to  prove  the  domestic  incor- 
poration of  defendant  Thereupon  the  referee  granted  leave  to  amend  by 
alleging  the  fact  as  pleaded  by  defendant,  and  defendant  excepted.  ffeML 
that  the  amendment  was  reasonable  and  properly  allowed. 

Api>eal  from  jadgment  on  report  of  referee. 

Action  by  Kate  Clockey,  as  administratrix  of  John  T.  Clockey, 
against  the  International  Bubber  Clothing  &  Greneral  Supply  Com- 
pany.    From  a  jadgment  on  report  of  referee,  def«idant  appeals. 

Argued  before  PITZSIMONS,  C.  J.,  and  SCHUCHMAlf  and  CON- 
LAN,  JJ. 

William  Stewart,  for  appellant. 
Robinson,  Biddle  &  Ward,  for  respondent 

CONLAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee,  after  the  trial  of  the  issues,  in  the  action  before 
him.  The  action  is  to  recover  the  sum  of  f  549.97,  upon  an  assigned 
claim  for  goods,  wares,  and  merchandise  alleged  by  the  plaintiff  to 
have  been  sold  to  the  defendant  by  one  Thomas  J.  Little,  and  the 
claim  assigned  to  one  Howard  W.  White,  and  by  White  to  the  plain- 
tiff's intestate.  There  was  an  allegation  in  the  complaint  that  the 
defendant  was  a  domestic  corporation,  which  the  answer  denies,  and 
pleaded  itself  as  a  New  Jersey  corporation.  The  assignment  and  the 
exact  amount  due  were  put  in  issue  also.  At  the  close  of  the  plain- 
tiff's case,  the  defendant's  counsel  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  plaintiff  had  failed  to  prove  that  the  defend- 
ant is  a  domestic  corporation;  and  the  referee  sustained  this  view, 
with  leave,  however,  to  amend  the  complaint  by  alleging  that  the 
defendant  was  a  foreign  corporation,  as  the  defendant  had  so  pleaded 
in  his  answer.  The  plaintiff  availed  herself  of  this  offer,  and  the 
required  amendment  was  inserted.  To  this  permission,  the  defend- 
ant objected  and  excepted,  on  the  ground  that  it  was  too  late 

We  think  that  the  amendment  was  a  reasonable  one,  and  properly 
allowed ;  and,  because  of  the  allegation  in  the  answer,  its  allowance 
was  not  prejudicial  to  the  defendant.  The  defendant  offered  no 
evidence  whatever,  and  the  referee,  in  his  opinion  on  this  point,  says: 

"The  power  of  the  court  or  referee  to  allow  amendments  would  be  very  much 
curtailed  If  that  power  might  be  terminated  the  Instant  the  plaintiff's  case  was 
finished  by  an  announcement  that  the  defendant  also  closed." 

The  defendant  was  surely  not  prejudiced  by  the  amendment  Es- 
pecially is  this  so  because  of  the  affirmative  allegation  in  the  answer, 
and  we  think  the  referee  was  right  in  his  conclusion. 
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One  other  question  requiring  consideration  is  the  one  in  dispute 
regarding  the  amount  due  to  the  original  contracts,  and  in  this 
pakicular  we  are  again  relieved  from  uncertainty  by  the  very  act 
of  the  defendant,  who,  in  his  certificate  furnished  to  the  sheriff  who 
had  attempted  to  levy  upon  a  credit  in  favor  of  an  original  creditor, 
under  an  attachment  issued  against  his  property  at  the  inatance  of 
a  third  party,  expressly  stated  that  it  held  and  owned  a  certain  sum 
of  money,  being  the  amount  of  the  assigned  claim  to  the  assignee  of 
the  original  claim,  and  that  it  owed  no  money  to  the  assignor.  The 
precise  language  of  this  certificate  is  important,  namely: 

"We  do  not  owe  said  party,  Thomas  J.  LltUe;  any  money  which  we  owe 
being  now  owned  by  assignment,  said  Thomas  3.  Little  having  assigned  to  How- 
ard W.  Whlte,-|M0.97." 

As  we  have  already  seen,  White  assigned  this  precise  amount  to 
ithe  plaintiff's  intestate,  in  whose  name  the  action  was  originally 
brought.  This  certificate  is  signed,  "E.  G.  Milbury,  President;" 
and  was  upon  a  letter  head  of  the  International  Bubber  Clothing  & 
General  Supply  Company,  the  defendant  in  the  ease  at  bar. 

The  opinion  of  the  referee  is,  as  we  think,  in  full  accord  with  the 
views  herein  expressed;  and  we  have  been  unable  to  find  anything 
in  the  record  which  calls  for  any  reversal  of  the  judgment.  Judg- 
ment must  therefore  be  afSrmed,  with  costs.     All  concur. 


HEItZOG  V.  TAMSEN  et  al. 

(City  Oourt  of  Kew  York,  General  Term.    February  7,  1888.) 

Skoukitt  por  Costs. 

Code  Civ.  Proc.  i  452,  providing  that  the  court  must  direct  the  bringing 
In  of  ajiy  party  Interested  In  the  subject  of  the  action,  la  mandatory,  and 
Interveners  are  not  required  to  furnish  security  for  costs. 

Appeal  from  special  term. 

Action  by  Theophile  Herzog  against  Edward  J.  H.  Tamsen  and 
others.  Louis  S.  Firetag  and  another  intervened  as  defendamtB. 
From  an  order  requiring  interveners  to  furnish  security  for  costs,  they 
appeal.     Reversed. 

Argued  before  PITZSIMONS,  P.  J.,  and  O'DWYER,  J. 

Tracy,  Boardman  &  Piatt,  for  aj^ellants. 
H.  A.  Joseph,  for  respondent. 

O'DWYER,  J.  The  right  of  the  appellants  to  be  brought  in  as 
parties  defendant  is  absolute,  and,  this  being  so,  the  court  cannot 
require  security  for  costs  as  a  condition  for  granting  such  right. 
Uhlfelder  v.  Tamsen  (City  Ct.  N.  Y.)  40  N.  Y.  Supp.  372.  It  follows 
that  that  part  of  the  order  appealed  from  should  be  reversed,  with 
costs. 
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(22  Misc.  Bep.  539.) 

WHITING  et  al.  ▼.  SAUNDERS. 

(City  0>nrt  of  New  Tork,  General  Term.     February  7,  1898.) 

1.  Real-Estatb  Bboebbs— UiaHT  to  Commission. 

In  an  action  by  real-estate  brokers  for  commissions  against  a  hnsband  wno 
employed  them  to  dispose  of  property,  it  is  Immaterial  that  he  had  only  a 
power  of  attorney,  and  that  the  property  disposed  of  was  in  his  wife's  name. 

S.  Affbal — Rbtibw  of  Questiohb  of  Fact. 
The  finding  of  the  jury  Is  oondualve. 

>.   BbOKERS— COMFBKSATION. 

The  fact  that  plaintiffs  represented  both  parties  In  an  exchange  of  their 
properties,  and  expected  to  receive  a  commission  from  both  parties,  with 
full  notice  to  the  defendant  and  knowledge  by  him  of  such  fact,  does  not 
constitute  a  defense  to  an  action  against  him  for  commissions  earned. 

Appeal  from  trial  term. 

Action  by  Augustus  £L  Whiting  and  Frederick  J.  Bichters  against 
Thomdike  Saunders.  From  a  judgment  for  plain tifCs,  defendant 
appeals.     Affirmed. 

Argued  before  O'DWYEE  and  McCARTHY,  J  J. 

Saunders,  Webb  &  Worcester,  for  appellant. 
Samuel  A.  iNojes,  for  respondents. 

O'DWYEE,  J.  The  action  was  brought  by  the  plaintiffe,  who  are 
real-estate  brokers,  to  recover  the  sum  of  f300  and  interest,  claimed 
by  the  plaintiffs  to  be  due  to  them  as  a  commission  agreed  on  for  the 
sale  by  exchange  of  a  house  and  lot  at  Long  Branch,  N.  J.,  and  70 
lots  at  Verona,  N.  J.,  for  three  flat  or  apartment  honses,  known  as 
Nos.  195,  216,  and  220  Fourth  avenue,  in  Brooklyn,  N.  Y.  Defoid- 
anf  s  answer  alleges  that  he  employed  the  plaintiffs  as  the  agent  of 
his  wife,  Emma  Saunders,  and  to  act  for  her,  and  not  for  himself; 
and  that,  during  the  progress  of  the  negotiations,  the  plaintiff  Bich- 
ters made  erroneous  and  incorrect  statements  to  defendant  in  regard 
to  the  rents  and  taxes  and  mortgages  on  the  three  Brooklyn  apart- 
ment houses.  In  September,  1894,  the  defendant,  Saunders,  met 
the  plaintiff  Bichters,  and  had  an  interview  with  him,  and,  a  day  or 
two  afterwards,  called  at  the  office  of  the  plaintiffs,  and  gave  them 
a  memorandum  of  his  property,  consisting  of  a  Long  Branch  cottage 
and  lot  and  70  lots  at  Verona,  N.  J.,  and  employed  them  to  dispose 
of  these  properties  by  sale  or  exchange.  The  plaintiff  Bichters  en- 
tered said  properties  on  the  plaintiffs'  books  in  the  name  of  Thom- 
dike Saunders,  as  they  knew  no  one  else  as  the  owner  of  the  same. 
Early  in  November,  1894,  the  plaintiff  Bichters  informed  defoidant 
that  the  plaintiffs  had  on  their  books  three  apartment  houses,  known 
as  Nos.  195,  216,  and  220  Fourth  avenue,  in  Brooklyn,  and  that  they 
represented  and  were  acting  for  the  owner,  and  would  act  as  broker 
for  both  parties  in  an  exchange.  Bichtas  gave  the  defendant,  Saund- 
ers, a  description  of  the  Fourth  avenne  properties,  and  all  the  de- 
tails; and  he  went  over  and  examined  the  properties  twice,  and 
agreed  to  make  an  exchange.  Before  the  contract  of  exchange  was 
drawn  up  and  signed,  the  defendant,  Saunders,  had  an  interview  with 
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both  the  plaintiffs,  Whiting  and  Bichters,  at  their  office,  regarding 
their  commissions  <m  the  exchange.  The  plaintiffs,  after  some  con- 
versation, agreed  to  reduce  their  commissions  to  the  sum  of  |300, 
at  which  sum  it  was  fixed  and  agreed  on,  and  the  defendant  agreed 
to  pay  that  sum  (|300).  The  contract  was  signed  and  executed  on 
or  about  November  21,  1894,  and  at  about  this  time  the  plaintiffs 
ascertained  that  the  defendant's  wife,  Emma  Saunders,  owned  the 
Long  Branch  and  Verona  properties,  and  that  the  defendant  had  a 
power  of  attorney.  The  contract  of  exchange  was  carried  out  and 
-completed,  and  the  deeds  were  passed  and  exchanged,  on  December 
1,  1894,  by  the  defendant,  and  in  hia  presence,  at  the  plaintiffs'  office. 
At  the  very  inception  of  the  negotiations,  and  during  their  progress, 
the  defendant  was  fully  informed  that  the  plaintiffs  had  the  Fourth 
avenue,  Brooklyn,  property  on  their  books,  and  represented  the  owner 
of  the  same;  and  all  the  defendant's  dealings  with  the  plaintiffs 
were  all  along  had  with  a  full  knowledge  of  and  reference  to  such 
fact.  On  or  about  December  4, 1894.  the  plaintiff  Richter  had  an  in- 
terview with  the  defendant,  and  made  a  demand  for  the  payment  of 
the  fSOO,  being  the  plaintiffs'  commissions,  as  agreed  upon,  which 
was  refused.  The  commission  of  $300,  as  agreed  upon,  has  never 
been  paid;  and  thereafter  this  action  was  brought,  to  recover  the 
same,  with  interest.  The  action  was  tried  on  May  27,  1897,  and 
resulted  in  a  verdict  for  the  plaintiffs  for  the  amount  claimed  and 
interest,  the  sum  of  |345.  By  that  verdict,  the  jury  have  found  that 
the  plaintiffs  were  employed  by  the  defendant  individually,  and  not 
as  the  agent  of  his  wife,  to  dispose  of  the  Long  Branch  and  Verona 
properties,  by  sale  or  exchange. 

It  matters  not  whether  the  tiitle  was  in  the  name  of  Thomdike 
Saunders  or  Emma  Saunders.  If  the  defendant  employed  the  plain- 
tiffs to  dispose  of  the  properties,  he  is  liable.  The  testimony  and 
the  facts  disclosed  in  the  case  do  not  sustain  the  defendant's  conten- 
tion that  the  plaintiff  Bichters  made  false  statements  or  representa- 
tions regarding  the  rents,  taxes,  or  mortgages  upon  the  Brooklyn 
apartment  houses.  The  defendant  examined  the  Brooklyn  apart- 
ment houses  himself,  and  so  ascertained  their  condition,  value,  and 
the  amount  of  the  rents  and  income,  etc.  This  knowledge  of  the 
apartment  houses  must  be  regarded  as  the  basis  of  defendant's  con- 
sent to  make  the  exchange,  and  the  finding  of  the  jury  must  be  re- 
garded as  conclusive  in  favor  of  the  plaintiffs.  The  fact  that  the 
plaintiffs  represented  both  parties  to  the  exchange  of  the  properties, 
and  expected  to  receive  a  commission  from  both  parties,  with  full 
notice  to  the  defendant,  and  knowledge  by  him  of  such  fact,  does  not 
constitute  a  defense  to  this  action.  Lansing  v.  Bliss,  86  Hun,  206, 
2m,  33  N.  Y.  Supp.  310;  Rowe  v.  Stevens,  53  N.  Y.  621;  Bonwell 
T.  Auld  (City  Ot  N,  Y.)  27  N.  Y.  Supp.  936.  "If  a  party  employs  a 
broker  agreeing  to  pay  him  for  his  service,  and  has  knowledge  that 
be  is  also  to  be  paid  or  expects  to  be  paid  by  the  other  party,  the 
agreement  will  be  enforced."  Lansing  v.  Bliss,  86  Hun,  209,  33  N. 
Y.  Supp.  310.  And  this  is  so  whether  the  broker's  services  involve 
the  exercise  of  discretion  or  not.  The  jury  have  determined  the  con- 
flict between  the  parties,  and  we  find  that  their  verdict  is  supported 
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by  a  fair  preponderance  of  evidence.     None  of  the  exceptions  taken 
bj  the  defendant  require  discussion. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costa 


(22  Misc.  Rep.  540.) 

HEA6XET  T.   HOPKINS  et  aL 

(City  Court  of  New  Xork,  General  Term.     February  23,  1898.) 

Pbexaturb  Action— On  Bond. 

Action  on  bond  conditioned  for  payment  of  any  Judgment  which  may  be 
rendered  against  certain  property  In  an  action  to  enforce  bis  alleged  lien 
against  It,  being  brought  pending  appeal  by  the  property  owner  from  Judg- 
ment for  H.,  is  premature. 

Appeal  from  special  term. 

Action  by  Eugene  F.  Heaemey  against  Le  Roy  Hopkins  and  others. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff 
appeals.     Modified. 

Argued  before  SCHUCHMAN  and  CONLAN,  JJ. 

Whitehead,  Dexter  &  Osborn,  for  appellant. 
J.  Woolsey  Shepard,  for  respond^its. 

SCHUCHMAN,  J.  The  cause  of  action  set  forth  in  the  complaint 
is  a  liability  against  sureties  on  a  bond  given  by  contractors,  the  de- 
fendants Hopkins  and  Roberts,  to  discbarge  a  mechanic's  lien.  The 
condition  of  the  bond  is  as  follows: 

"If  Hopkins  and  Roberts  shall  well  and  truly  pay  any  and  all  Judgments 
which  may  be  rendered  against  said  property  in  favor  of  said  Kugene  F.  Heagney 
In  an  action  to  enforce  his  alleged  lien,  then  the  obligation  shall  be  void;  other- 
wise to  remain  In  full  force  and  virtue." 

The  complaint  further  alleges  that  on  October  24, 1896,  the  defend- 
ants Hopkins  and  Roberts  brought  an  action  in  the  supreme  court 
against  William  Engel,  as  owner,  to  foreclose  a  mechanic's  lien 
against  the  property,  and  made  this  plaintiff,  Eugene  F.  Heagney,  a 
prior  lienor,  a  party  defendant  therein;  and  that  on  July  23,  1896, 
final  judgment  was  rendered  therein,  adjudging  and  decreeing, 
among  other  things,  "that  judgment  be  rendered  against  the  prop- 
erty in  favor  of  the  plaintiff  herein,  and  that  the  property  be  sold, 
and  out  of  the  proceeds  arising  from  the  sale  the  plaintiff  herein  be 
paid  ithe  sum  of  four  hundred  dollars," — the  amount  due  on  his  lien. 
The  answer  of  the  defendants  (all  answering  in  one  answer)  admits 
the  giving  of  the  bond,  the  bringing  of  said  action,  and  the  rendition 
of  said  judgment,  but  sets  up  for  a  separate  and  distinct  answer  "that 
said  William  Engel  took  and  perfected  an  appeal  ito  the  appellate 
division  of  the  supreme  court,  and  that  in  and  by  his  notice  he  ap- 
pealed from  each  and  every  part  of  the  said  judgment,  and  that  all 
proceedings  under  said  judgment  have  been  and  now  are  stayed  by 
a  compliance  with  the  provisions  of  the  Code  of  Civil  Procedure  re- 
lating to  apx)eals  in  mechanic's  lien  cases;  that  Engel  has  given  the 
requisite  undertaking;  and  that  said  appeal  is  now  pending  and  un- 
disposed of.     On  the  trial,  all  the  aforesaid  allegations  of  the  com- 
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plaint  and  answer  were  pro>ren  witfaoat  contradiction,  and  it  ap- 
peared furtbermore  thait  this  plaintiff,  Heagney,  had  interposed 
an  answer  in  the  said  foreclosure  action  brought  in  the  supreme 
court,  and  that  the  appeal  from  the  judgment  rendered  therein  waa 
talcen  on  August  19,  1896,  and  that  this  action  was  commenced  on 
February  6,  1897. 

The  trial  judge  dismissed  the  plaintiff's  complaint,  assigning  as  hi» 
reason  therefor  that  this  action  was  a  common-law  action,  which 
conld  not  be  maintained  against  the  sureties  on  such  a  bond,  and 
that  they  could  only  be  su^  in  an  acticm  in  equity  to  foreclose  the 
lien;  citing  Morton  t.  Tucker,  145  N.  Y.  244,  40  N.  E.  3,  And  see 
Reilly  t.  Poerschke,  19  Misc.  Rep.  612,  44  N.  Y.  Supp.  422.  In  thi» 
reasoning,  we  think,  he  erred,  and  believe  that  this  action,  being  a 
common-law  action,  is  maintainable.  Bingle  v.  Matthiessen,  10  App^ 
DiT.  274,  41  N.  Y.  Supp.  962;  Miller  v.  McKeon,  16  App.  Dir.  133,  44 
N.  Y.  Supp.  371.  But  the  dismissal  was  proper  and  correct  for  an- 
other reason,  viz.  that  this  action  was  prematurely  brought.  It  wa» 
brought  on  February  6,  1^7,  while  the  appeal  from  the  said  judg- 
ment of  foreclosure  rendered  in  the  supreme  court,  which  waa  taken 
on  August  19,  1896,  was  pending,  and  which  still  is  undetermined. 
The  appeal  of  Engel,  the  owner,  from  that  foreclosure  judgment,, 
stays  all  proceedings  thereunder.  Section  1331,  Code  Civ.  Proc.  :^ 
this  judgment  the  plaintiff's  claim  under  the  lien  is  established.  If 
it  is  reversed  on  the  appeal,  then  the  plaintiff  will  have  no  judgment. 
How  will  he  then  fasten  any  liabilities  on  the  sureties  of  the  bond  in 
this  action,  which  is  conditioned  "on  payment  of  any  judgment  which 
may  be  rendered  against  said  property  in  favor  of  said  Eugene  P. 
Heagney  in  an  action  to  enforce  his  alleged  lien."  The  judgment  in 
this  condition  referred  to  means  a  final  judgment.  The  trial  judge 
dismissed  the  complaint  upon  the  merits.  The  latter  part  is  error. 
Section  1209,  Code;  Place  v.  Havward,  117  N.  Y.  487,  23  N.  E.  25; 
Bliven  v.  Robinson,  152  N.  Y.  333,  46  N.  E.  615. 

The  judgment  appealed  from  is  modified  bv  striking  therefrom  the 
words  "upon  the  merits,"  and,  as  thus  modified,  affirmed,  without 
costs  to  either  side  on  this  appeal. 


(22  Misc.  Kep.  534.) 

ELDRIDGE  v.  HTTSTED. 

(City  Oonrt  of  New  Tork,  General  Term.    February  7,  1888.) 

1.  Attorhet  iw  Fact— Bisdino  Principal. 

A  Dote  given  in  the  principal's  name  by  an  agent  having  a  broad  power 
of  attorney  binds  him  none  the  less  because  made  to  the  agent  as  payee,  and 
by  bim  Indorsed. 
2L  Fleadino  and  Proof. 

Defendant  cannot  prove  payment  under  answer  denying  any  payment  as 
well  as  liability  on  the  note. 

Appeal  from  trial  term. 

Action  by  John  S.  Eldridge  against  Sabina  E.  Husted.     From  judg- 
ment for  {daintiff,  defendant  appeals.     AflSrmed. 
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Argued   before   McGABTHY,    P.    J,    and   SCHUCHMAN    and 
O'DWYEB,  JJ. 

Heniy  L.  Brandy,  for  appellant. 
Charles  £.  Hill,  for  respondeat 

O'DWYER,  J.  The  action  was  brought  to  recover  upon  two  prom- 
issory notes  made  by  the  defendant,  signed  with  her  name  and  Peter 
V.  Hasted,  her  attorney  in  fact  The  complaint  was  an  ordinary  one 
«poa  promiasoiy  notes,  and  alleges  the  notes;  that  Peter  V.  Husted 
was  tiie  attorney  in  fact  of  the  defendant,  and  authorized  to  make 
«nd  ddiver  notes  for  the  defendant;  the  maldng  and  deliTeiy  before, 
4uaA  nonpayment  at,  maturity.  The  answer  admits  the  power  of  at- 
torney, the  making  and  delivery  and  nonpayment,  but  allies  that  it 
•only  authorized  her  attorney  to  make  notes  in  her  own  business  af- 
fairs, and  not  in  any  manner  to  bind  or  charge  the  defendant  for  the 
personal  debts  or  liabilities  of  said  Peter  V,  Husted;  and,  further, 
that  the  indebtedness  for  which  the  notes  were  ^ven  was  that  of 
Peter  V.  Husted,  and  that  no  consideration  was  given  to  the  defendant 
for  such  notes.  The  complaint  was  a  sufQcient  complaint  to  entitle 
plaintiff  to  judgment  by  default  had  no  answer  been  interposed,  and 
the  motion  to  dismiss  the  complaint  at  the  (q>ening  of  the  trial,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
•of  action,  was  properly  denied. 

On  the  trial,  the  plaintiff  claimed  that  the  consideration  for  the 
notes  in  question  was  the  giving  to  Peter  V.  Husted  (the  only  witness 
•who  appeared  for  the  defendant)  of  certain  securities  which  the  plain- 
tiff had  in  consideration  of  the  notes  in  question,  on  which  securi- 
ties Peter  V.  Husted  received  money;  that  these  securities  were 
given  at  the  same  time  that  the  notes  were  given,  and  in  consideration 
■of  such  transfer  of  the  securities.  The  defendant  contended  that  the 
notes  were  given  in  consideration  of  a  past  indebtedness,  and  that 
there  was  no  consideration  given  at  the  time  that  the  notes  were  de- 
Jivered  to  the  plaintiff.  Upon  this  conflict,  the  jury  have  found  in 
favor  of  the  plaintiff,  and  an  examination  of  this  record  does  not  show 
that  that  verdict  is  against  the  weight  of  evidence  or  the  preponder- 
ance of  evidence.  On  the  contrary,  we  are  satisfied  that  tiie  verdict 
is  fully  justified  by  a  fair  preponderance  of  evidence. 

At  the  conclusion  of  the  trial,  the  defendant  requested  the  court 
to  charge  "that  a  trustee  or  agent  should  not  act  for  his  own  benefit 
in  any  matter  relating  to  his  agency  or  trust,"  and  to  a  denial  to  so 
charge  duly  excepted.  There  was  nothing  in  the  evidence  for  either 
side  which  would  justify  the  claim  that  the  note  was  made  for  the 
benefit  of  the  agent  The  case  of  Claflin  v.  Bank,  25  N.  Y.  293,  relied 
apon  by  the  defendant,  does  not  apply.  That  case  lays  down  the 
proposition  only  that  the  president  of  a  bank  is  not  entitled  to  certify 
•his  own  check  upon  the  bank,  and  that  a  person  taking  such  check 
runs  the  risk  of  the  check  not  being  good.  It  nowhere  holds  that 
4ui  agent  with  a  broad  power  of  attorney  may  not  use  his  principal's 
'Uame  upon  negotiable  paper  so  as  to  bind  the  principal.  The  fact  that 
•the  note  was  made  payable  to  himself,  and  indorsed  by  himself,  does 


Digitized  by 


Google 


GoimtyCt)  oriffih  v.  barton.  1021 

not  invalidBte  the  note.  It  simply  gave  the  plaintiff  the  additional 
aecnrity  of  Peter  V.  Hueted  as  indorser.  Goshen  Nat.  Bank  t.  State^ 
141 N.  Y.  379,  36  N.  E.  316. 

It  was  not  error  to  exclude  evidence  of  payment  on  acconnt  of  the 
notes.  There  was  no  plea  of  payment,  but,  on  the  other  hand,  the 
defendant,  in  her  answer,  denies  making  any  payment  on  acconnt  of 
the  notes.     The  other  exceptions  require  no  discussion. 

The  case  was  fairly  tried,  and  the  judgment  appealed  ttom  should 
be  affirmed,  with  costs.     All  concur. 


(22  Misc.  Bep.  228.) 

ORnnPIN  ▼.  BARTON. 

(Fnuiklln  Ciouiitr  Court    December.  1887.) 

L  Landlord  aito  Tbnant— Rblation— When  Exists. 

Where  the  owner  ot  a  life  estate,  who  bad  leased  the  premises,  oonreyei 
her  Interest,  the  relatlonahip  of  landlord  and  tenant  was  created  betweea 
grantee  and  lessee. 
Si  Same — Summabt  Fboceedinob— Pleading. 

An  allegation,  In  a  petition  in  summary  proceedings,  that  petitioner  became 
the  owner  of  the  premises  by  deed  from  a  person  (naming  him),  and  that  de- 
fendant was  In  possession  as  tenant,  under  an  agreement  for  the  hiring  with 
snch  person,  Is  a  sufSdent  averment  of  the  rdatlon  of  landlord  and  tenant 
8.  Same — Notice  to  Quit— Neckssitt. 

Where  the  lease  provides  for  a  SO-days  notice  to  quit,  the  proper  service  of 
the  notice  is  a  condition  precedent  to  the  malntaiance  of  a  summary  proceed- 
ing on  the  ground  that  the  tenant  is  wrongfully  holding  over. 
4.  Bake— Who  mat  Give  Notice. 

Where  the  lessor  In  a  lease  providing  that  either  party  might  terminate  the 
tenancy  by  giving  SO  days'  notice  of  Intention  to  do  so,  conveys  the  premises, 
■he  cannot  i^terwards  give  such  notice  to  the  tenant 
6.  Jurors — Coiipetenct — OrraioNs. 

A  Juror  who  testifies  that  he  has  formed  and  expressed  an  opinion,  to  re- 
move which  would  require  evidence,  Is  not  disqualified,  when  it  appears  from 
his  own  statements  that,  notwithstanding  such  opinion,  he  can  render  an 
Impartial  verdict  according  to  the  evidence. 
&  Trial— EviDBNCK— Motion  to  Strike. 

Though  the  admission  of  immaterial  and  hearsay  testimony  be  not  objected 
to,  It  Is  error  to  deny  a  motion  to  strike  it  out  made  at  any  time  during  the 
trial,  if  before  the  case  has  been  submitted  to  the  jury. 

Appeal  from  justice  court. 

Summary  proceedings  l^  Jed.  H.  GrifBn  against  William  Barton  to 
remove  a  tenant  on  the  ground  that  he  holds  over  without  permission 
of  the  landlord,  after  the  expiration  of  his  term.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Reversed. 

J.  P.  Kellas,  for  appellant 
O.  H.  Main,  tar  respondent 

BEMAN,  J.  These  summary  proceedings  were  inatitnted  to  recoTer 
possession  of  certain  lands  and  premises  described  in  the  petition  here^ 
in.  The  petitioner,  Jed.  H.  Gri£Qn,  respondent  in  this  action,  filed  his 
petition  with  W.  E.  Hyde,  a  justice  of  the  peace  of  the  town  of  Moira, 
on  the  27th  day  of  March,  1897.     The  petition  was  verified  under  the 
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form  in  nse  for  the  Tonficaf  ion  of  pleadings  in  coorts  of  record  before 
the  adoption  of  the  jHresent  Code  of  Civil  Procedure,  and  ia  as  follows: 

Jed.  H.  Orlffin,  being  duly  sworn,  depoaea  and  says  that  he  la  the  petitioner 
named  in  the  above  and  foregoing  petition;  that  the  foregoing  petition  la  tme 
to  the  knowledge  of  deponent,  except  aa  to  the  matters  therein  alleged  to  be  stated 
opon  Information  and  belief,  and  aa  to  those  matters  he  believes  It  to  be  true. 

Jed.  H.  Griffin. 

Sworn  to  before  me  this day  of  March,  1897. 

W.  E.  Hyde,  Jnatlce  of  the  Peace. 

Upon  8uch  petition  the  magistrate  issued  his  sommonB,  directing 
the  tenant,  William  Barton,  to  remove  from  said  premises  forthwith, 
or  to  show  cause  before  him  on  the  3l8t  day  of  March,  1897,  at  10 
o'clock  in  the  forenoon,  why  the  possession  of  said  premises  should  not 
be  delivered  to  the  landlord,  the  above-named  respondent  That  on 
«aid  Slst  day  of  March,  defendant  (appellant)  appeared  before  said 
magistrate  specially,  and  moved  for  the  dismissal  of  the  proceedings 
4ipon  the  following  grounds:  First  That  the  petition  does  not  con- 
form to  section  2336  of  the  Code  of  Ctvil  Procedure.  Second.  That 
the  application  is  not  made  by  any  of  the  prisons  designated  in  said 
section.  Third.  That  said  petition  does  not  state  facts  sufficient  to 
Sive  jurisdiction  to  the  justice.  Fourth.  That  the  petition  does  not 
state  the  facts  constituting,  or  pretending  to  constitute,  the  interest 
of  the  petitioner  in  said  premises,  nfth.  That  the  petition  is  not  veri- 
fied aa  required  by  law.  Sixth.  That  the  sworn  petition  shows  that 
the  notice  claimed  to  have  been  served  upon  defendant  was  null,  nuga- 
tory, and  void,  in  that  it  waa  signed  and  given  in  behalf  of  one  Mary 
Patten,  who,  it  appears  from  said  petition,  had  no  title  to  or  int««st 
in  the  premises  at  the  time  of  the  ^ving  of  said  notice,  namely,  Jan- 
uary 28,  1897.  Seventh.  That  the  petition  does  not  show  that  the 
justice  had  or  ever  acquired  jurisdiction  to  issue  the  precept  Eighth. 
That  the  petition  does  not  show  the  continuation  of  a  tenancy  after 
March  1, 1894,  nor  does  it  show  the  kind  or  nature  of  any  tenancy  sup- 
posed to  exist  at  the  time  of  the  application  for  precept.  Ninth.  T^iat 
the  petition  does  not  show  that  the  relation  of  landlord  and  tenant  ex- 
ists between  GriflBn  and  Barton.  These  objections  were  all  overruled 
by  the  magistrate,  and  the  proceedings  were  adjourned  until  the  5th 
clay  of  April  then  next.  On  the  5th  day  of  April  said  case  was  called, 
all  parties  appearing,  and  defendant's  motion  to  dismiss  was  then, 
by  the  justice,  denied,  whereupon  defendant  filed  his  answer  as  fol- 
lows: First.  He  denies  that  he  is  holding  over  possession  of  the  prem- 
ises described  without  the  permission  of  his  landlord.  Second.  Denies 
that  any  notice  of  the  termination  of  the  supposed  tenancy  has  been 
served  upon  him  by  his  landlord,  or  any  other  person  authorized  to 
give  the  same.  Third.  For  a  further  and  aflBrmative  defense  the  de- 
fendant (tenant)  alleges  that  he  holds  possession  of  said  premises  by 
virtue  of  the  written  lease  set  forth  in  the  petition,  the  tenancy  under 
which  will  not  erpiie  until  March  1,  1898.  Fourth.  For  a  farther 
defense  defendant  (tenant)  alleges  that  he  occupies  said  premises  under 
■a.  lease  referred  to  in  said  petition,  and  whidi  said  lease  was  yearly 
renewed  by  said  Mary  Patten,  for  each  of  the  succeeding  years  after 
March  1,  1894,  and  until  March  1,  1898.     The  answer  was  properly 
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yerifled  under  the  provlsiona  of  the  Code  of  Civil  Procedute.  There- 
upon said  magistrate,  upon  the  request  of  the  defendant,  inunediately 
iaiaued  a  ventre,  and  a  jury  was  suounoned,  from  which  six  jurors  were 
drawn,  who  heard  the  case,  and  ther^tfter  rendered  a  verdict,  among 
other  things,  that  said  tenant  holds  over  after  the  expiration  of  his 
lease  without  the  permission  of  his  landlord,  and  that  {daintifl  is  en- 
titled to  immediate  possession  of  the  premises.  The  defendant  ap- 
peals. 

Maiy  Fatten  was  the  owner  of  a  life  estate  involved  in  this  pro- 
ceeding. On  the  16th  day  of  January,  1897,  she  conveyed  all  of  her 
right,  title,  and  interest  in  the  premises  to  the  plaintiff,  who  at  that 
time  became  the  owner  and  succeeded  to  all  of  her  rights  in  and  to 
the  property.  Prior  to  that  time  a  lease  had  been  executed  by  and 
between  the  defendant  Barton  and  Mary  Patten  for  the  occupancy  of 
said  premises  for  the  period  of  five  years,  the  terms  and  conditions  of 
which  lease  were  that  either  party  might  terminate  the  tenancy  created 
by  said  lease  by  giving  to  the  other  party  30  days'  notice  of  his  or  her 
intention  so  to  £>  previous  to  the  expiration  of  any  year  subsequent 
to  the  first  year.  The  lease  being  still  in  existence  and  binding  upon 
the  parties  at  the  time  of  the  conveyance  to  the  plaintiff,  the  relation- 
ship of  landlord  and  tenant  was  created  between  the  lessee,  William 
Barton,  and  the  plaintiff,  and  was  in  existence  at  the  time  of  the  com- 
mencement of  these  proceedings.  This  position  is  well  sustained  by 
the  weight  of  authorities  in  thk  state;  and  the  allegation  in  the  peti- 
tion in  proceedings  summary,  for  the  removal  of  a  tenant,  that  peti- 
tioner became  the  owner  of  the  premises  by  deed  from  a  person  (naming 
him),  and  that  defendant  was  in  possession  as  tenant  under  an  allied 
agreement  fw  the  hiring  with  such  person,  the  plaintiff's  grantor,  is 
snfficient  to  establish  such  relation.  Earle  v.  McGoldrick,  15  Misc. 
Bep.  136,  36  N.  Y.  Bupp.  803.  If  this  be  so,  then  the  plaintiff,  Jed. 
H.  Griffin,  was  in  a  position  to  l^ally  begin  proceedings  for  the  re- 
moval of  a  tenant  from  the  premises  conveyed  to  him.  To  do  this,  he 
must  first  establish  the  fact  that  the  30-days  notice  to  quit  mentioned 
in  the  wiginal  lease  had  been  properly  served  upon  the  tenant,  for 
without  proof  of  the  service  of  such  notice  such  action  would  be  prema- 
ture, the  justice  would  acquire  no  jurisdiction,  and  the  proceedings 
for  the  removal  of  the  tenant  would  necessarily  be  without  authority, 
inoperative,  and  void.  Service  of  the  notice  was  a  condition  precedent, 
the  performance  of  which  rested  with  the  plaintiff.  McDonald  v.  Mc- 
Laury  (Sup.)  17  N.  Y.  Supp.  574.  It  is  claimed  by  plaintiff  that  a 
notice  was  served  upon  defendant,  William  Barton,  in  accordance  with 
the  terms  and  provisions  of  said  lease ;  but  it  appears  from  the  evidence 
that,  whUe  the  deed  of  conveyance  to  the  plaintiff  of  the  premises  was 
■delivered  to  him  on  the  16th  day  of  January,  1897,  such  notice  was 
only  given  by  Mrs.  Fatten  to  the  defendant  on  the  27th  day  of  Janu- 
jity  of  the  same  year,  some  10  days  and  more  subsequoit  to  the  time 
of  the  transfer  of  all  of  her  right  and  interest  in  the  proparty  to  the 
plaintiff.  Thus  it  appears  that  her  said  notice  was  given  for  the  pur- 
pose of  complying  with  the  terms  of  the  original  lease,  but  that  the 
person  so  giving  it  had  previously  parted  with  her  rights  to  the  prop- 
erty, and  all  her  interest  in  and  to  the  same,  and  hence  had  become  and 
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was  a  stranger  to  the  subsequent  transactions.  1  cannot  conceive  how 
it  can  be  possible  to  assume  that  Mrs.  Patten,  under  such  circumstan- 
ces, could  have  given  any  notice  to  the  defendant  which  would  have 
been  a  legal  notice  to  quit  under  the  statute,  or  that  would  in  anj 
manner  be  obligatory  or  binding  upon  defendant,  or  of  which  the  plain- 
tiff could  jmssibly  derive  any  advantage.  Such  a  notice  would  be 
without  authority,  would  carry  with  it  no  force,  and  would  create  no 
obligation.  The  owner  alone  had  a  right  to  institute  these  proceed- 
ings, and  the  owner  only  should  have  given  the  notice  to  defendant, 
Bturton,  contemplated  by  the  original  lease.  He  might  have  done 
this,  and,  had  he  done  so,  without  doubt  these  proceedings  would  have 
been  proper  and  regular  in  that  regard.  People  v.  Andrews,  52  N. 
T.  448;  Collden  v.  Botts,  12  Waid.  234.  But,  inasmuch  as  it  appears 
that  no  notice  was  served  upon  Barton,  as  provided  in  the  lease,  but 
that  the  plaintiff  relied  solely  upon  the  notice  claimed  to  have  been 
given  by  Mrs.  Patten  to  Barton,  the  foundations  were  not  l^ally  laid 
upon  which  the  magistrate  could  issue  a  precept  requiring  the  defend- 
ant to  remove  from  the  premises.  Such  proceedings  cannot  be  insti- 
tuted by  the  original  lessor  of  the  property  after  such  lessor  has  parted 
with  the  title  to  the  premises.  Miller  v.  Levi,  44  N.  Y.  492;  Boyd  v. 
SametB,  17  Misc.  Kep.  728,  40  N.  Y.  Supp.  1070. 

I  shall  not  attempt  to  discuss  at  great  length  all  of  the  other  ob- 
jections raised  by  the  defendant,  but  it  is  proper  that  I  note,  in  passing, 
the  vital  questions  which  bear  upon  the  legality  of  this  proceeding,  and 
which,  in  my  judgment,  should  be  controlling.  The  C!ode  of  (Svil 
Procedure  (section  2235)  declares  in  specific  terms  who  may  be  a  party 
plaintiff  to  proceedings  of  this  character,  and,  as  I  have  stated,  plabitiff, 
as  purchaser  or  owner  of  the  premises,  had  a  right  to  institute  them, 
but,  in  order  to  sustain  them,  and  confer  jurisdiction  upon  the  magis- 
trate to  issue  an  order  for  the  removal  of  tenant  upon  the  termination 
of  the  trial,  all  of  his  proceedings,  from  the  beginning  to  the  finish, 
must  be  strictly  in  cwnpliance  with  the  statute.  Proceedings  like 
these  have  always  been  held  to  be  in  derogation  of  common  law,  and, 
in  order  that  a  party  should  not  beciMne  a  trespasser,  great  care  should 
be  exercised,  not  only  by  the  litigant,  but  by  the  court,  that  every  step 
taken  in  such  proceedings  should  come  within  the  provisions  of  the 
law  which  creates  the  remedy,  and  authorizes  the  acts  sought  to  be 
performed  under  it.  Coatsworth  v.  Thompson,  5  N.  Y.  St.  Rqp.  809, 
and  cases  cited.  The  defendant  could  not  be  legally  removed  from 
the  possession  of  said  premises  without  due  process  of  law.  This  is 
not  only  a  statutory  safeguard,  but  a  constitutional  right.  The  pre- 
requisites of  such  a  proceeding  as  this  are:  First,  the  petition  duly 
verified,  which  should  show  that  the  plaintiff  comes  within  the  provi- 
sions of  the  Ck>de,  and  has  a  right  to  institute  them;  second,  the  trial 
should  be  conducted  with  all  legal  formalities,  and  with  due  regard  to 
the  statute  in  such  case  made  and  provided. 

As  to  the  second  proposition :  When  a  jury  trial  is  had,  the  selection 
of  the  jury  should  be  made  with  great  care,  especially  as  to  the  com- 
petency of  the  individual  juror  to  sit  and  render  an  impartial  and  un- 
biased verdict.  It  would  seem  that  in  this  case  some  of  the  jurors  were 
permitted,  after  objection  thereto,  to  enter  the  jury  box,  and  sit  upon 
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the  trial  of  this  issue,  who  testified  upon  challenge  that  they  had 
"formed  an  opinion,"  "had  expressed  an  opinion,"  and  "that  it  would 
require  evidence  to  remove  such  an  opinion  from  their  minds."  Such 
unqualified  conditions  as  those  at  one  time  operated  as  a  disqualifica- 
tion of  a  juror,  for  no  juror  should  be  considered  competent  who 
possesses  a  well-formulated  opinion,  previously  obtained,  as  to  the 
merits  of  the  case  in  an  action  he  may  be  called  upon  as  a  juror  to  try. 
That  is  well-settled  law,  and  needs  no  comment,  but  the  court  of  ap- 
peals has,  on  several  occasions,  held  that,  where  it  appears  from  the 
juror's  own  statement  that,  notwithstanding  such  a  previously  formed 
opinion,  he  could  enter  the  juiy  box,  sit  in  the  case,  try  the  action,  and 
an  impartial  verdict  render  according  to  the  evidence,  notwithstanding 
such  an  opinion  he  is  not  rendered  incompetent.  It  is  a  question  of 
fact  after  challenge  and  trial  of  a  juror  as  to  his  competency,  and  in 
this  case  it  appears  from  the  evidence  that  the  jurors  admitted  by  the 
court  under  the  objection  of  defendant's  counsel  were  not  disqualified. 
People  V.  McGonegal,  136  N.  Y.  71,  32  N.  E.  616;  People  v.  MartcU,  138 
N.  y.  595,  33  N.  E.  838;  People  v.  Buddensieck,  103  X.  Y.  497,  9  N.  E. 
44;  People  v.  Willson,  109  N.  Y.  345,  351, 16  N.  E.  540;  Piople  v.  Car- 
penter, 102  N.  Y.  238,  6  N.  E.  584.  The  rule  which  formerly  existed  un- 
der authority  of  the  case  reported  in  Cancemi  v.  People,  16  N.  Y.  501, 
has  long  since  been  modified  by  the  doctrine  laid  down  inthecasesabove 
cited.  Before  the  argument  of  this  appeal,  an  application  was  made  to 
this  court  (in  this  case)  for  an  order  requiring  the  justice  before  whom 
the  same  was  tried  to  make  and  file  an  amended  return  therein,  adding 
to  the  jurat  attached  to  the  original  petition  the  date  upon  which  the 
same  was  claimed  to  be  sworn  to.  Such  motion  was  denied  upon  the 
ground  that  it  was  immaterial  and  unnecessary;  that,  if  material  that 
such  date  be  inserted  in  the  petition,  the  insertion  thereof  at  that  stage 
of  the  proceedings  would  not  cure  a  defect, — if  such  an  omission  were  a 
defect.  Prom  the  order  denying  the  motion  for  such  amended  return  the 
plaintiff  appealed,  and  the  appellate  division  sustained  the  decision  of 
this  court  In  the  opinion  written  upon  such  appeal  by  Mr.  Justice  Her- 
rick  he  does  not  touch  upon  the  question  raised  by  the  defendant  that 
the  petition  was  not  verified  according  to  law.  It  is  clear  to  my  mind, 
from  the  language  of  the  learned  justice  delivering  such  opinion,  that  he 
did  not  consider  that  question  to  its  fullest  extent,  and  in  all  its  bear- 
inga  The  Code  of  Civil  Procedure  requires  that  such  petition  be  veri- 
fied in  form  and  manner  as  pleadings  are  verified  in  courts  of  record. 
The  verification  to  the  petition  in  this  case  does  not  comply  with  the 
provisions  of  the  Code  of  Civil  Procedure  (section  2236),  nor  the  rules  of 
practice  of  this  court.  Marchand  v.  Haber,  16  Misc.  Rep.  320,  37  N. 
Y.  Supp.  950;  Williams  v.  Culhane  (Com.  PI.)  3  N.  Y.  Supp.  241.  I 
am  inclined  to  think  that  the  defective  verification  attached  to  the  peti- 
tion, and  to  which  objection  was  raised  by  the  defendant  before  the 
commencement  of  the  trial,  was  a  fatal  error,  but  I  do  not  give  such  ob- 
jection and  error  prominence  in  the  consideration  of  the  vital  questions 
involved  in  this  appeal,  for  it  is  my  opinion  that  there  are  palpable 
mistakes,  equally,  if  not  more  important,  entering  into  the  whole  trans- 
action, and  which,  standing  alone,  would  be  amply  snfBcient  to  joBtify 
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the  action  of  this  court  in  reversing  the  judgment  <rf  the  court  below, 
namely:  First.  The  want  of  notice  provided  for  by  the  lease;  and. 
second,  the  admission  of  the  testimony  of  Mrs.  Patten,  oflfered  for  th<» 
purpose  of  establishing  the  service  of  a  notice.  If  offered  for  such  pur- 
pose only,  her  testimony  was  immaterial,  and  hearsay,  and  it  was  error 
on  the  part  of  the  magistrate  to  allow  the  same  to  remain  in  his  min- 
utes after  a  motion  had  been  made  by  the  defendant's  counsel  to  elimi- 
nate the  same  therefrom.  The  motion  should  have  been  granted,  and 
the  evidence  stricken  out.  If  such  evidence  was  not  objected  to  when 
ofifered  and  received,  the  defendant  was  not  precluded  from  making  a 
motion  to  strike  it  out,  if  such  motion  was  made  at  any  time  during  the 
trial,  and  before  the  case  had  been  "submitted  to  the  jury.  Upon  a 
careful  examination  of  all  of  the  cases  cited  by  the  plaintiff,  I  do  not 
find  that  his  contention  is  sustained  by  the  important  case  reported  in 
17  Misc.  Rep.  728,  40  N.  Y.  Supp.  1070  (Boyd  v.  Sametz),  except  in  so 
far  as  it  holds  by  analogy  that  these  proceedings  may  be  maintained 
by  the  grantee  of  the  lessor.  In  other  respects  it  sustains  the  theory 
of  the  defendant. 

From  the  foregoing  considerations,  it  is  my  opinion  that  the  verdict 
of  the  jury  was  contrary  to  law,  and  that  the  order  made  by  the  magis- 
trate for  the  removal  of  the  tenant  was  improperly  granted.  There- 
fore the  judgment  should  be  reversed,  with  costs,  and  it  is  so  ordered. 

Judgment  reversed,  with  costs. 


MAYOU,  ETC.,  OF  CITY  OF  NEW  YORK  v.  GORMAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.     February  25,  1898.) 

1.  SxATtJTBs— Title  of  Act — Constitdtiohai.  Law. 

I^iaw'S  1S90,  c.  523,  provldins  a  new  system  of  management  and  administra- 
tion In  the  office  of  the  shi-rlll  of  the  city  and  county  of  New  York,  indndlng 
a  scheme  of  salaries  Instead  of  fees,  embraced  but  one  subject,  and  Qiat  was 
plainly  expressed  In  Its  title.     Const,  ivt  3,  {  16L 

2.  ESTOPPRL. 

Even  if  the  act  were  unconstitutional,  a  sheriff  who  enjoyed  the  benefits 
of  the  act,  received  the  compensation  provided  for  by  It,  and  collected  fees 
which  he  should  have  turned  over  to  the  comptroller,  would  be  estopped.  In 
a  suit  against  him  to  recover  such  fees,  from  pleading  Its  Invalidity. 

8.  Stati'tes— Enactment— Appropriations. 

Laws  18iX).  c.  523,  providing,  among  other  things,  for  the  compensation  o( 
a  slicriff  and  his  subordinates,  with  appropriate  machinery  to  provide  the 
means,  does  not  "appropriate  money"  for  local  purposes,  within  the  meaning 
of  Const,  art.  3,  S  20,  requiring  the  assent  of  two-thirds  of  the  members  of 
the  loitlslature  for  such  an  appropriation. 

4.  Same— Imposition  ok  Tax. 

Nor  docs  that  act  Impose  any  tax,  and  therefore  it  does  not  fall  within  ar- 
ticle 3,  f  20,  of  the  former  constitution  (now  section  21),  prescribing  the  essen- 
tials of  laws  Imposing  taxes. 

5.  Sheriffs— Bond. 

The  meaning  of  the  provision  In  section  24,  Laws  1890,  c.  523,  that  "this 
act  shall  talce  effect  on  the  first  day  of  January,  1891,"  was  that  the  new 
system  In  the  office  of  the  sheriff,  in  its  essential  features,  should  then  take 
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effect.     But  the  plain  Intent  was  that  the  bond  to  be  given  by  the  sheriff 
to  be  elected  In  the  fall  of  1890  should  be  In  the  form  prescribed  in  the  act. 

6.  Same— Action  on  Bond. 

The  official  bond  of  a  sheriff,  executed  in  1890,  and  running  to  the  "People 
of  the  County  of  New  York,"  may  be  sued  on  by  the  "Mayor,  Aldermen  and 
Commonalty,"  as  the  legal  entity  representing  the  people. 

7.  Claims  against  Deoeuent — Enforckmknt  my  Action. 

Code  Civ.  Proe.  §  2718,  providing  that  If  a  suit  Is  brought  on  a  claim  "not 
pre.sented  to  the  e.vecutor  or  administrator  within  six  months  from  the  first 
publication"  of  the  statutory  notice,  "the  executor  or  administrator  shall  not 
bo  chargeable  for  any  assets  or  moneys  that  he  may  have  paid,"  etc.,  does 
not  mean  that  tlie  debt  against  the  estate  shall  not  be  liquidated  by  a  formal 
judgment,  as  a  basis  for  further  proceedings  against  the  recipients  of  the 
assets,  but  merely  limits  the  claimant,  as  against  the  executor,  to  such  liquida- 
tion. 

Submission  of  controversy  between  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  and  Amelia  Gorman,  executrix  of 
John  J.  Qorman,  deceased,  ajad  others.     Judgment  for  plaintiff. 

This  is  a  submission  of  a  controversy  upon  agreed  facts  under  section  1279. 
of  the  Code  of  ClvU  Procedure.  The  plaintiff  seeks  a  Judgment  against  the 
executrix  of  former  Sheriff  Gorman  and  the  sureties  upon  the  latter's  official 
bond  for  the  sum  of  $5,388.88,  being  moneys  received  by  Mr.  Gorman,  as 
sheriff,  which  he  did  not  account  for  or  pay  into  the  treasury  of  the  city.  Two 
of  the  sureties — Messrs.  McQuade  and  Plunkett— are  alive,  and  are  sued  Indi- 
vidually. The  other  surety,  Krastus  Crawford,  Is  dead,  and  his  executora  arc 
sued  as  such.  Several  defen.ses  are  interjMsed  to  the  dalm,  the  principal  one 
l>elng  that  the  act  of  1890  (chapter  523),  under  which  the  liability  was  created, 
is  unconstitutional.  This  defense  is  set  up  by  the  executrix  of  Mr.  Gorman, 
and  also  by  the  legal  representatives  of  the  surety  Crawford.  As  a  eequence  to 
this  defense,  the  executrix  of  Gorman  sets  up  a  counterclaim  against  the  city 
for  the  sum  of  ?160,6S4.43,  being  the  city's  share  of  the  moneys  paid  over  to 
It  by  Gorman  during  his  term  In  otBce.  She  also  asks.  In  case  the  court  shall 
hold  the  act  of  1890  to  be  constitutional,  that  the  sum  to  which  the  sheriff  would 
still  be  entitled,  had  he  paid  over  the  entire  gross  sum  received  by  him,  be  de- 
ducted from  the  amount  claimed  herein  by  the  plaintiff,  and  judgment  be  ren- 
dered against  her  only  for  the  balance.  The  sureties  McQuade  and  Plunkett 
defend  upon  several  grounds,  the  principal  one  being  that  the  obligee  named  in 
the  bond  should  have  l>een  the  people  of  the  state,  according  to  the  law  prior 
to  the  act  of  1890,  and  not  the  people  of  the  city  and  county  of  New  York,  as 
provided  in  that  act.  They  also  make  the  further  defense  that,  even  if  thi> 
proper  obligee  is  named  in  the  liond,  the  action  cannot  be  maintained  by  the 
nwyor,  aldermen,  and  commonalty  of  the  city  of  New  York.  The  representatives 
of  the  surety  Crawford  claim  further  that  they  are  not  liable,  because,  having 
duly  advertised  for  claims  against  their  decedent  more  than  six  months  prior 
to  the  commencement  of  this  action,  the  plaintiff  failed  to  present  Its  claim  to 
them  within  this  statutory  period.  They  aver  that  since  then  they  have  fully 
administered  all  the  "goods,  chattels,  and  property  which  were  of"  their  testator 
at  the  time  of  his  death,  and  that  when  this  action  was  commenced  they  had  no 
.assets  or  money  of  the  deceased,  having  paid  out  all  such  assets  and  money 
in  satisfaction  of  lawful  claims  and  legacies.  Other  minor  points  were  made, 
but  they  were  either  withdrawn  upon  the  argument,— e.  g.  the  point  that  the 
bond  only  ran  for  one  year,— or  else  they  were  subsidiary  to  the  claims  already 
specified.     They  need  not  be  here  specially  referred  to. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABBETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Chase  Mellen,  for  plaintiff. 

A.  C.  Shenstone,  for  executrix  of  Gorman. 
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John  G.  H.  Meyers,  for  sureties  Plunkett  and  McQnade.  . 
Jacob  Fromme,  for  executor  of  surety  Crawford. 

BARRETT,  J.  The  questions  here  presented  are  more  numerous 
than  important.  The  main  question,  namely,  the  constitutionality  of 
the  act  of  1890,  may  be  briefly  disposed  of.  The  claim  made  by  the 
defendants  is  that  this  act  violated  section  i6  of  article  3  of  the 
then  existing  constitution,  in  that  it  was  a  local  bill,  and  embraced 
more  than  one  subject,  and  that  the  subjects  embraced  in  it  are  not 
expressed  in  its  title.  This  claim  is  without  merit.  There  is  but 
one  subject  embraced  in  this  act,  and  that  subject  is  plainly  ex 
pressed  in  its  title.  The  subject  is  the  office  of  sheriff  of  the  city 
and  county  of  New  York,  and  the  title  is  "An  act  in  relation  to  the 
office  of  sheriff  of  the  city  and  county  of  New  York."  What  might 
reasonably  be  expected  of  an  act  relating  to  such  an  office?  Clear- 
ly, provisions  regulating  its  administration  and  the  powers,  duties, 
and  emoluments  of  its  administrators.  One  would  hardly  look  ex- 
clusively for  mere  matters  of  detail  in  an  act  thus  entitled.  It  is  the 
office  in  its  entirety  which  is  referred  to,  and  all  matters  legitimately 
and  naturally  witiiin  the  official  scope  may  fairly  be  said  to  be  em- 
braced within  both  subject  and  title.  The  act  in  question  is  within 
the  principle  stated  in  such  cases  as  People  v.  Briggs.  50  N.  Y.  553 ; 
Sweet  V.  City  of  Syracuse,  129  N.  Y.  316,  27  N.  E.  1081,  and  29  N. 
E.  289;  People  v.  Backus,  11  App.  Div.  147,  42  N.  Y.  Supp.  899, 
affirmed  in  court  of  appeals,  153  N.  Y.  686.  48  N.  E.  1106;  and  Astor 
V.  Railway  Co.,  113  N.  Y.  93,  20  N.  E.  594.  What  was  here  con- 
templated was  a  new  system  of  management  and  administration  in 
the  sheriff's  office  of  this  county.  Fixed  salaries  were  given  to  the 
sheriff  and  his  deputies,  instead  of  fees.  Minute  provisions  were 
made  for  the  effective  working  of  the  new  system.  The  act  was 
passed  in  June,  1890,  and  was  to  take  effect  upon  the  1st  day  of  thf 
following  January;  the  intention  being  not  to  interfere  witb  the 
then  present  sheriff,  whose  term  of  office  was  about  to  expire,  but 
to  apply  the  new  system  to  the  sheriff  who  should  be  elected  in  the 
interim.  Mr.  Gorman  was  so  elected  sheriff  in  November,  1890,  and 
he  accordingly  took  office,  under  the  act,  upon  the  Ist  day  of  Jan- 
uary, 1891.  He  served  out  his  statutory  term,  and  administered  thf 
office  throughout  under  this  act.  He  received  his  salary  from  time 
to  time  throughout  his  term,  and  paid  over  to  the  comptroller  for 
the  city  upward  of  |200,000  of  the  fees  of  the  office.  He  also  re- 
ceived from  the  comptroller  one-half  of  the  fees  which  he  so  paid 
over.  He  died  in  May,  1895.  And  now  his  executrix  makes  the  ex- 
traordinary claim  that  the  act  under  which  her  decedent  adminis 
tered  his  office,  received  his  statutory  salary,  paid  over  the  fees  to 
the  comptroller,  and  received  back  one-half  of  them,  waa  unconsti- 
tutional; and  that,  as  a  legal  consequence,  she  not  only  can  retain 
the  fees  which  were  not  turned  into  the  city  treasury,  but  can  actually 
recover  back  from  the  city  all  those  that  were. 

Even  if  the  act  were  invalid,  neither  the  officer,  nor  his  sureties 
nor  his  or  their  representatives,  would,  under  such  circumstancesr 
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be  permitted  to  plead  its  invalidity.  Having  received  the  moneys 
in  question  under  the  act,  the  officer  would  be  estopped  from  claim- 
ing its  unconstitutionality  in  order  that  he  might  retain  them.  He 
certainly  could  not  enjoy  the  benefits  of  the  act  and  plead  invalidity 
as  to  the  duties.  There  is  no  case  directly  in  point,  doubtless  be- 
cause no  public  officer  has  ever  ventured  to  make  such  a  claim. 
But  the  rule  laid  down  in  Supervisors  v.  Allen,  99  N.  Y.  532,  2  N. 
E.  459,  points  with  sufficient  emphasis  to  the  governing  principle. 
There  it  was  said  that  a  defendant,  who  had  received  funds  by  vir- 
tue of  an  act  which  directed  that  they  should  be  allowed  to  him 
for  the  benefit  of  his  county,  could  not  set  up  the  invalidity  of  the 
act  under  which  he  received  the  money,  and  on  that  ground  claim 
to  retain  it  for  himself  as  against  the  party  for  whose  benefit  he 
received  it.  "This."  said  Judge  Rapallo,  "is  fundamental."  See, 
also.  People  v.  Munav,  5  Hill,  468;  People  v.  Mead,  36  N.  Y.  224; 
Bank  v.  Wheeler;  72  N.  Y.  201;  Ross  v.  Curtiss,  31  N.  Y.  609;  Buck 
v.  Eureka  (Cal.)  42  Pac.  243.  The  sureties  Plunkett  and  McQuade 
do  not  take  this  constitutional  objection.  The  executors  of  Craw- 
ford do;  but  they  stand  in  this  regard  in  the  shoes  of  their  princi- 
pal. If  he  cannot  question  the  act,  they  cannot.  If  he  is  liable, 
they  are.  This  latter  consideratiou  renders  it  unnecessary  to  con- 
sider the  other  points  made  against  the  constitutionality  of  the  act. 
Indeed,  it  was  not  necessary,  for  the  same  reason,  to  consider  even 
the  point  which  has  been  discussed.  We  may  say,  however,  that 
there  is  nothing  in  these  subsidiary  attacks  upon  the  act.  Some  of 
them  are  answered  by  the  statement  of  facts  in  the  agreed  case; 
others  by  the  settled  rules  of  law.  For  example,  the  act  appropri- 
ates no  money  for  local  purposes  in  the  constitutional  sense.  The 
constitution  was  directed  to  the  appropriation-  for  local  purposes  of 
public  moneys;  that  is,  moneys  of  the  state.  Supervisors  v.  Allen, 
supra.  But  there  was  here  no  appropriation  of  any  moneys,  state 
ftv  local.  There  was  simply  a  provision  for  the  compensation  of  the 
.Kheriff  and  his  subordinates,  with  appropriate  machinery  to  provide 
the  means.  Nor  does  the  act  create  a  tax.  Article  3,  §  20,  of  the 
constitution  applie.'*  onlv  to  a  general  tax.  Jones  v.  Chamberlain, 
109  N,  Y.  100,  16  N.  E.'  72;  In  re  McPherson,  104  N.  Y.  319,  10  N, 
E.  685.  But  this  act,  as  was  said  of  the  act  under  consideration  in 
Darlington  v.  Mayor,  etc.,  31  N.  Y.  186,  "does  not  impose  a  tax  of 
any  kind,  either  state  or  municipal.  Its  provisions  may,  and  doubt- 
less will,  lead  to  the  necessity  of  local  taxation;  and  the  same  thing 
may  be  said  of  every  act  of  legislation  under  which  an  expenditure 
for  general  or  local  purposes  may,  in  any  contingency,  be  required." 
It  is  also  contended  that  the  bond  should  have  been  in  the  form 
required  by  the  law  which  was  in  force  prior  to  the  passage  of  the 
act  of  1890.  That,  however,  was  not  contemplated  by  the  act  in 
question.  The  plain  intention  of  the  act  of  1890  was  that  the  sher- 
iff elected  in  the  fall  of  that  year  should  give  the  bond  provided  for 
in  that  act.  That  bond  related,  and  was  specially  adapted,  to  the 
new  system.  It  was  required  to  be  given  before  any  sheriff  succeed- 
ing the  sheriff  then  in  office  should  enter  upon  the  duties  of  his  office. 
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Section  7.  But  the  defendants  argue  that  this  very  section  (7)  did 
not  take  effect  until  the  Ist  day  of  January,  1891,  for  the  reason  that 
it  is  not  embraced  in  the  exceptions  specified  in  section  24.  Thits 
latter  section  reads  as  follows : 

"This  act  shnll  take  effect  on  the  first  day  of  January,  eighteen  hundred  anJ 
ninety-one,  except  sections  twenty-one  and  twenty-two  thereof,  which  shall  taki- 
effect  immediately." 

When  we  look  through  the  act,  however,  we  find  that  other  sec- 
tions as  well  as  sections  21  and  i22  are  excepted,  not  in  express 
terms,  but  by  necessary  implication ;  e.  g.  section  11,  which  requires 
the  then  present  sheriff  "at  least  thirty  days  prior  to  November  1, 
1890,"  to  send  to  the  board  of  estimate  and  apportionment  an  esti- 
mate in  writing  of  the  amount  of  expenditures  required  in  the  office 
of  sheriff  for  Ibe  ensuing  year  (1891).  Thus  the  eleventh  section  was 
clearly  excepted.  And  so,  necessarily,  was  the  seventh  section,  pro- 
viding for  the  bond  to  be  given  before  the  succeedhig  sheriff  should 
enter  upon  the  duties  of  his  office  on  the  1st  day  of  January,  1891. 
It  is  quite  clear  that  what  was  meant  by  the  phrase  (in  section  24). 
"this  act  shall  take  effect,"  etc.,  was  that  the  new  system,  in  its 
essential  features,  should  take  effect  on  the  1st  day  of  January.  1891. 
It  was  not  intended  to  postpone  until  that  date  all  the  details  es- 
sential to  the  proper  inauguration  of  the  system.  At  all  events,  the 
bond  was  given  before  Mr.  Gonnan  entered  upon  the  performance 
of  his  duties,  and  that  was  8u£Bcient  to  give  it  validity  as  his  official 
bond. 

The  point  is  also  taken  that,  as  the  bond  ran  to  the  people  of  the 
county  of  New  York,  an  action  thereon  cannot  be  maintained  by 
the  corporate  body.  There  is  nothing  in  this  point.  The  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  was  the  legal 
entity  which  represented  the  people  of  the  countj'.  As  such,  the 
bond,  in  legal  effect,  ran  to  it.  It  is  certainly  the  real,  as  it  is  doubt 
less  the  only,  party  in  interest.  The  government  of  both  city  and 
county  was  vested  in  the  corporate  body,  and  the  act  itself  (section 
18)  declares  that  the  fees  received  by  the  sheriff  thereunder  belonjr 
to  and  are  for  the  benefit  of  the  city  and  county,  and  that  for  fail- 
ure to  pay  over  such  fees  to  the  comptroller  the  sheriff  shall  be  lia- 
ble to  the  said  city  and  county  in  a  civil  action.  Thus  the  act  itself 
treats  "the  people  of  the  county  of  New  York"  and  "the  city  antl 
county  of  New  York"  as  synonymous.  We  think  it  is  entirely  clear 
that  the  people  of  the  county  are  required  to  be  named  in  the  bond 
as  obligee,  simply  because  they  are  the  ultimate  beneAciariee.  and 
that  the  real  obligee  is  the  concrete  legal  body  which  governmeutally 
represents  the  general  constituency.  There  was,  therefore,  no  ne- 
cessity for  the  plaintiff  to  obtain  leave  to  sue  upon  the  bond.  It 
was  not  the  assignee  of  the  bond,  or  the  successor  of  the  obligee, 
but  rather  the  obligee  itself,  both  in  law  and  in  fact. 

The  remaining  question  is  as  to  the  liability  of  the  executors  of 
the  surety  Crawford.  The  Code  of  Civil  Procedure  (section  2718) 
provides  that,  if  "a  suit  be  brought  on  a  claim  which  is  not  present- 
ed to  the  executor  or  administrator  within  six  months  from  the  first 
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publication"  of  the  statutory  notice  (previously  provided  for),  the  ex- 
ecutor or  administrator  "shall  not  be  chargeable  for  any  assets  or 
moneys  that  he  may  have  paid  in  satisfaction  of  any  lawful  claims, 
or  of  any  legaciefi,  or  in  making  distribution  to  the  next  of  kin 
before  such  suit  was  commenced."  The  executors  of  the  suretj' 
Crawford  here  show  that  they  have  paid  out  all  the  assets  and 
moneys  which  came  to  them  from  the  decedent  in  satisfaction  of 
lawful  claims  and  legacies  and  in  making  the  distribution  author- 
ized by  the  statute.  Their  contention  is  that  thus  they  have  be<!omp 
exempt  from  liability  in  this  case.  We  think  they  misapprehend 
the  meaning  of  the  section.  When  it  says  that  they  shall  not  be 
chargeable  for  any  such  assets  or  moneys  thus  distributed,  it  means 
that  they  shall  not  be  so  chargeable  as  executors,  nor  required  to  ac- 
count to  the  plaintiff  therefor.  It  does  not  mean  that  the  debt 
against  the  estate  shall  not  be  liquidated  bv  a  formal  judgment. 
The  only  statute  of  limitations  as  against  such  original  debt  or  ob- 
ligation is  that  provided  for  in  section  1822  of  the  Code.  That  sec- 
tion provides,  in  substance,  that,  where  an  executor  or  administra- 
tor disputes  or  rejects  a  claim  which  is  presented  to  him,  the  claim- 
ant must  commence  an  action  for  the  recovery  thereof  within  six 
months  after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is 
then  due,  within  six  months  after  a  part  thereof  becomes  due.  The 
old  common-law  pleas  of  plene  administravit  and  plene  administravit 
prseter  were  substantially  abolished  by  the  Revised  Statutes.  Sec- 
tion 2718  of  the  present  Code  was  taken  in  part  from  the  Revised 
Statutes  (2  Rev.  St.  p.  89,  §  39).  This  latter  section,  however,  pro- 
vided that  in  an  action  brought  upon  a  claim  which  should  not  have 
been  i)resented  to  the  executor  or  administrator  the  latter  might 
prove  the  statutory  notice  as  to  publication  for  claims  and  suhsc- 
<)uent  distribution  "in  support  of  his  plea  of  having  administere<l 
the  estate  of  the  deceased."  The  section  which  immediately  fol- 
lowed (section  40)  also  provided  that  in  such  an  action  the  plaintiff 
Bhould  "be  entitled  to  recover  only  to  the  amount  of  such  assets  as 
shall  have  been  in  the  hands  of  such  executor  or  administrator  at 
the  time  of  the  commencement  of  the  suit,  or  he  may  take  judgment 
for  the  amount  of  his  claim,  or  any  part  thereof,  to  be  levied  and  col- 
lected of  assets  which  shall  thereafter  come  into  the  hands  of  such 
executor  or  administrator."  Even  under  these  sections  of  the  Re- 
vised Statutes  it  was  held  that  the  plea  of  plene  administravit  was 
no  longer  a  good  plea,  or  a  bar  to  a  recovery.  Tanker's  Ex'rs  v. 
Gainer's  Adm'r.  17  Wend.  559;  Allen  v.  Bishop's  Ex'rs,  25  Wend. 
414.  Chief  Justice  Nelson,  in  the  latter  case,  referring  to  these  sec- 
tions of  the  Revised  Statutes,  made  the  following  pertinent  obser- 
vations: 

"There  are  some  spctions  in  the  Kevlsed  Statutes  which  it  is  impo-ssibie  to 
recont'lle  with  the  general  system  prescribed  In  respect  to  the  settlement  of 
estates  of  deceased  persons.  The  system  Itself  does  not  seem  to  have  been  fully 
comprehended  by  Its  authors.  A  pro  rata  distribution  among  the  creditors  of  a 
class.  In  rase  of  deflcit  in  the  assets,  Is  a  fundamental  principle,  for  the  enforce- 
ment of  which  abundant  provision  has  been  made.  The  whole  fund  is  brought 
under  the  control  of  the  surrogate,  and  not  a  dollar  can  be  touched  without  bis 
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assent.  Executors  and  administrators  are  but  trustees  to  settle  the  estate  nnder 
his  direction  and  control,  agreeably  to  the  principles  of  the  statute.  Nothing  Is 
gained  by  obtaining  a  judgment  against  them,  beyond  the  liquidation  of  the 
debt.  The  creditor  gets  no  costs,  except  at  the  discretion  of  the  court,  and  only 
his  pro  rata  share  on  the  Judgment.  The  result  is  the  same  whether  the  suit  be 
defended  or  not.  Butler  v.  Hempstead's  Adm'rs,  18  Wend.  666;  Dox  v.  Back- 
enstose,  12  Wend.  542;  Parker's  Ex'rs  v.  Gainer's  Adm'r,  17  Wend.  559.  The 
plea  of  plene  admlnlstravlt,  therefore,  seems  altogether  inappropriate  and  use- 
less. It  has  already  been  held  in  the  case  last  above  cited  that  the  plea  of  plene 
adralnistra\lt  pricter  is  no  longer  a  bar,  notwithstanding  section  31,  2  Rev.  St. 
p.  88,  which  Imports  the  contrary;  and  I  think  we  are  bound  to  say  the  one  iu 
question  Is  not  a  bar,  though  the  thirty-ninth  section  seems  to  Indicate  otherwise." 

Irt  was  clearly  in  view  of  this  incongruous  condition  of  the  law, 
even  under  the  Revised  Statutes,  and  to  harmonize  and  perfect  the 
new  system,  that  the  useless  and  futile  pleas  suggested  in  these  sec- 
tions 39  and  40  of  the  Revised  Statutes  were  omitted  in  the  Code. 
And  their  omission  must  be  considered,  not  only  in  the  light  of  this 
preceding  legislation  and  the  judicial  criticism  thereupon,  but  also 
in  the  light  of  other  sections  of  the  Code  itself.  Thus,  in  sectitHi 
1822,  a  statute  of  limitations  against  the  original  debt  or  obligation 
of  the  decedent  is  provided  for;  in  section  1824  an  express  provision 
is  to  be  found  that  in  such  an  action  the  existence,  sufficiency,  or 
want  of  assets  shall  not  be  pleaded  by  either  party;  and  in  section 
1825  that  no  execution  shall  be  issued  upon  a  judgment  against  as 
executor  or  administrator  in  his  representative  capacity  until  an 
order  permitting  it  to  be  issued  has  been  made  by  the  surrogate 
from  whose  court  the  letters  were  issued.  In  addition,  sections  1835 
and  183G  deprive  a  plaintiff  who  fails  to  present  his  claim,  not  of 
his  judgment  for  the  debt,  but  simply  of  costs.  And,  further,  judg- 
ment in  such  an  action  is  not  evidence  of  assets  in  the  defendant's 
hands.  It  is  apparent,  therefore,  that  the  purpose  and  effect  of  the 
provision  of  section  2718  under  consideration  are,  while  permitting 
the  claimant  to  liquidate  his  debt  against  the  estate  without  costs, 
to  limit  him  to  such  liquidation;  so  that  the  formal  judgment  shall 
not  be  chargeable  upon  any  assets  or  moneys  which  the  executors  or 
administrators  have  lawfully  paid  out  after  the  expiration  of  the 
statutory  period  of  six  months.  Thus  neither  the  executors  here  nor 
the  estate  which  they  represent  will  be  prejudiced  by  this  liquida- 
tion of  the  debt,  while  the  plaintiff,  though  it  cannot  charge  the 
judgment  upon  the  assets  which  have  been  administered,  may  pro- 
ceed under  the  statute  to  obtain  satisfaction  of  the  judgment  from 
the  recipients  of  those  assets.  We  think,  therefore,  that  the  plain- 
tiff is  entitled  to  judgmemt  against  all  the  defendants  for  the  amount 
of  its  claim,  with  costs,  except  as  to  the  executors  of  Crawford,  to 
be  collected  as  against  the  individual  defendants  by  execution,  etc., 
in  the  usual  manner,  and  as  against  the  executrix  of  G<»Tnan  and 
the  executors  of  Crawford  as  provided  by  law.  We  will  hear  the 
parties,  upon  the  settlement  of  the  judgment,  as  to  whether  the  sum 
which  Sheriff  Gorman  would  have  been  entitled  to  had  he,  during 
his  lifetime,  paid  over  the  amoumt  in  controversy  to  the  comptroller, 
shall  be  deducted  from  the  amount  of  the  claim  as  now  liquidated. 
The  plaintiff  may  be  willing  to  avoid  circuity  of  action,  and  to  take 
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judgment  for  the  proper  balance.  We  see  no  objection  to  this  course 
if  the  plaintiff  consents  to  it.  The  plaintiff  is  entitled  to  costs 
against  all  the  defendants  except  the  executors  of  Crawford.  All 
concur. 


SBARBORO  V.  HEALTH  DEPARTMENT  OF  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.     February  25,  1898.) 

1.  PLBADiNa—DEKENSE— Sufficiency. 

A  defense  which  Is  separately  ple.ido(l  as  a  distinct  defense  must  be  In 
Itself  complete,  and  must  contain,  either  in  terms  or  by  appropriate  reference 
and  Incorporation  of  other  portions  of  the  ifleadlng,  all  that  is  necessary  to 
answer  the  whole  cause  of  action,  or  that  part  thereof  which  It  purports  to 
answer. 

S.  Ikjunction— Pleadiho— Iksufficibnt  Defense. 

In  an  action  brought  against  the  members  of  the  board  of  health  for  revo- 
cation of  orders  condemning  property,  and  compelling  the  occupants  to  va- 
cate it,  and  for  an  Injunction  and  rental  damages,  a  separate  and  partial  de- 
fense, which  merely  alleges  that  "as  to  all  the  facts  alleged  *  *  •  the 
same  were  done  in  good  faith,  with  ordinary  discretion,  and  with  evidence  be- 
fore the  defendants  to  Justify  their  action,"  is  demurrable  for  failure  to  state 
the  facts  from  which  the  court  might  Judge  of  the  sufficiency  of  the  con- 
clusions thus  stated. 

S.  Same. 

Section  snfl  of  the  consolidation  act  (Laws  1882,  c.  410),  exempting  from 
suit  or  liability  the  members  of  the  board  of  health  for  any  act  done  in  good 
faith,  with  ordinary  discretion,  on  ijehaif  of  the  board,  does  not  purpart  to 
enact  any  new  rule  of  pleading,  or  prescribe  a  statutory  form  of  averment, 
and  the  ordinary  rule  of  pleading  the  defense  controls. 

Ai^)eal  from  special  term. 

Action  by  Augustus  Sbarboro  against  the  health  department  of  the 
city  of  New  York,  Charles  G.  Wilson,  George  B.  Fowler,  and  others. 
From  an  order  overruling  a  demurrer  to  the  answer,  jdaintiff  appeals. 
Reversed. 

This  is  an  action  to  compel  the  defcnd.ints  to  revoke  certain  ex  parte  orders 
made  by  them  a.s  members  of  thp  board  of  health,  which  perpetually  enjoin  the 
pLtlntiff  from  using  the  rear  buildings  Xos.  50  and  Rl  .Tames  street  as  a  human 
habitation  without  a  written  pernilt  from  tlip  board  of  health,  and  which  con- 
demn the  builrtlngs,  and  require  the  plaintiff  to  remove  them.  The  plaintiff 
also  asks  an  injunction,  together  with  rental  damages  sustained  by  him  during 
the  time  he  is  prevented  from  using  the  buildings.  He  avers  that  he  is  the  ten- 
ant of  these  rear  buildinigs,  which  are  tenement  house's;  that  he  has  sublet  the 
apartments:  and  that  he  and  his  tenants  have  been  forcibly  expelled  from  and 
kept  out  of  the  premises  (pursuant  to  the  defendants'  orders),  to  his  great  and 
continuous  damage.  He  also  avers  that  the  buildings  are,  and  always  have 
lieen.  entirely  lit  for  human  habitation;  have  always  been  sanitary  and  whole- 
some; and  that  their  occupants  have  always  enjoyed  good  health.  The  defend- 
ants, in  substance,  admit  the  acts  charged,  and  seek  to  Justify  them  upon  the  alle- 
jratlon  that  the  buildings  are  not  fit  for  human  habitation,  but,  on  the  contrary, 
are  a  nuisance;  and  that  their  destruction  Is  essential  for  the  protection  of  the 
public  health.  The  defendants  then  allege,  as  a  separate  and  partial  defense  to 
so  much  of  the  action  as  seeks  pecimiary  compensation,  that  their  acts  were  done 
in  good  faith,  with  ordinary  discretion.  The  entire  paragraph  in  question  reads 
as  follows:  "(2)  As  a  partial  defense  to  so  much  of  the  said  complaint  and  of 
this  action  as  seeks  a  Judgment  for  damages  against  them,  the  defendants  Wil- 
«on.  Fowler,  Doty,  and  Roosevelt  allege  that  as  to  all  the  facts  alleged  in  the  aald 
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complaint  to  hare  been  committed  by  them,  and  as  to  all  the  acta  admitted  In 
this  anBwer  to  have  been  done  by  them,  that  the  same  were  done  In  good  faith, 
with  ordinary  discretion,  and  with  evidence  l>efore  them  siitlicient  to  Justify  their 
action,  and  in  the  due,  ordinary,  and  necessary  performance  of  their  duty  as 
public  officers,  under  and  pursuant  to  the  laws  in  force  in  the  city  of  New  YorK 
for  the  care  and  preservation  of  the  public  healtli,  and  not  otherwise."  To  this 
defense  the  plaintiff  demurred,  upon  the  ground  that  it  is  insufficient  In  law. 
The  special  term  overruled  the  demurrer,  and  held  the  plea  to  be  good.  From 
the  Interlocutory  Judgment  to  that  effect  the  plaintiff  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

H.  A.  Foreter,  for  appellant. 
Roger  Foster,  for  respondents. 

BARRETT,  J.  The  plea  in  questicHi  must  be  treated  independently. 
The  rule  is  well  settled  that  a  defense  which  is  separately  pleaded  as 
a  distinct  defense  must  be  in  itself  complete,  and  must  contain  all  that 
is  necessary  to  answer  the  whole  cause  of  action,  or  that  part  thereof 
which  it  purports  to  answer.  Bank  v.  Lee,  2  Boaw.  G94;  Ritchie  v. 
Garrison.  10  Abb.  Prac.  246;  Jackson  v.  Van  Slyke,  44  Barb.  116, 
note.  This  rule  does  not  tend  to  prolixity.  Allegations  of  fact  which 
form  a  part  "of  several  defenses  may  be  once  stated,  and  be  thereafter 
incorporated  in  each  successive  defense  by  appropriate  words  of  refer- 
ence, instead  of  repeating  them  at  length  in  each.  See  same  cases. 
Reference  to  allegations  of  fact  already  stated  in  previous  paragraphs 
of  the  answer  may  possibly  import  formal  words  of  reference.  But 
that  can  only  be  when  the  intention  to  embrace  and  rely  upon  them  is 
dear  and  obvious;  in  other  words,  by  necessary  implication.  Loosey 
V.  Oi-ser,  4  Bosw.  .392.  In  the  present  case  we  have  no  such  reference, 
either  express  or  implied.  Indeed,  there  are  no  allegations  of  fact  in 
any  other  part  of  the  answer  which  could  have  any  bearing  upon  the 
special  defense  attempted  to  be  set  up  in  this  plea.  It  will  be  observed 
that  this  partial  defense  in  terms  refers  to  all  the  acts  alleged  in  the 
complaint  to  have  been  committed  by  these  individual  defendants; 
that  is,  to  the  vacating  and  removal  orders,  to  the  forcible  e\iction 
of  the  plaintiff  and  his  tenants  under  the  vacating  order,  and  to  the 
continuous  wrong  of  ever  since  keeping  the  plaintiff  out  of  possession 
and  enjoyment.  There  is  not  a  single  allegation  of  fact  in  any  part 
of  the  answer  bearing  upon  the  defendants'  good  faith  and  ordinary 
discretion  with  regard  to  these  acts.  There  is  matter  which,  if  true, 
entirely  justifies  thdr  acts,  and  affords  a  complete  defense  to  the 
action.  There  is  no  allegation,  however,  which  upon  the  assumption 
that  tills  complete  defense  may  fail,  and  that  the  facts  alleged  in  the 
tHjmplaint  may  ultimately  be  found,  as  matter  of  fact,  to  have  been 
illegal  and  unjustifiable,  would  still  protect  the  individual  defendants 
against  the  plaintiff's  claim  for  damages.  In  other  words,  the  other 
allegations  of  the  answer  go  to  the  root  of  the  case,  to  the  inherent 
legality  upon  the  real  facts  of  the  defendants'  acts,  and  not  to  their 
good  faith  and  ordinary  discretion  in  acting  upon  the  facts  which  were 
presented  to  them  when  the  orders  in  question  were  made,  and  when 
the  injuries  thereunder  were  done.    Thus  the  defense  in  question  must 
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be  tested  precisely  as  it  reads.  It  cannot  be  aided  by  resorting  to 
other  parts  of  the  answer,  to  which  it  contains  no  reference  in  terms 
or  by  necessary  implication.  We  liave  quoted  the  entire  plea  in  our 
statement  of  facta.  It  is  apparent  that  this  plea  is  bad  The  defend- 
ants therein  say  that  they  acted  in  good  faith,  with  ordinary  discretion, 
but  they  state  no  fact  from  which  the  court  can  test  the  sufficiency 
of  the  conclusion  thus  drawn.  They  also  say  that  their  acts  were 
done  "with  evidence  before  them  sufficient  to  justify  their  action,"  but 
they  do  not  pi*e8ent  the  facts  which  the  evidence  tended  to  show.  They 
cannot  justify  their  acticni  by  their  own  unsupported  assertion  tliat 
undisclosed  evidence  was  sufficient  to  justify  what  they  did  It  was 
held  in  Underwood  v.  Green,  42  N.  Y.  142,  tlmt  an  offal  contractor, 
acting  under  an  ordinance  authorizing  the  removal  of  all  dead  animals 
and  putrid  substances,  is  an  officer  of  special  and  limited  jurisdiction, 
and,  although  clothed  with  a  judicial  discretion,  he  must,  in  any  given 
case  where  hia  power  is  challenged,  prove  some  facts  invoking  or  tend- 
ing to  invoke  the  exercise  of  his  discretion.  If  he  must  prove  such 
facts,  he  must  certainly  aver  them.  No  issue  of  fact  is  tendered  by  an 
allegation  of  mere  conclusions  from  undisclosed  facts.  In  City  of 
Buffalo  V.  HoUoway,  7  N.  Y.  493,  it  was  held  that  a  statement  in  a  com- 
plaint that  by  means  of  a  contract,  which  waa  set  forth,  it  became  the 
duty  of  the  defendant  to  perform  certain  acts,  is  not  sufficient  unless 
the  facts  necessary  to  show  the  duty  are  stated  The  authorities  in 
support  of  the  general  rule  are  all  one  way  (Taylor  v.  Insurance  Co.,  2 
Bosw.  lOfi;  State  Bank  of  Trov  v.  Bank  of  the  Capitol,  41  Barb.  343; 
Reiners  v.  Brandhorst,  59  How.  Prac.  91 ;  McKyring  v.  Bull,  16  N.  Y. 
297;  Fisher  v.  Insurance  Co.,  C7  How.  Pruc.  191;  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  28:5,  2«  N.  E.  2(a),  and  we  need  not  pursue  the  sub- 
ject further  than  to  say  that  the  plea  nnder  consideration  presents  a 
case  of  extreme  deviation  from  the  rule.  Tlie  defendants  were  not 
bound,  and,  indeed,  could  not  be  pei-mitted,  to  plead  evidence  in  sup- 
port of  the  facts  upon  which  their  conclusions  rest.  But  they  are 
cleai'ly  bound  to  plead  the  issuable  facts  upon  which  their  discretion 
was  invoked.  It  is  said,  however,  that  the  defendants  are  protected 
by  section  599  of  the  consolidation  act  (Laws  1882,  c.  410).  The  ma- 
terial parts  of  this  section  read  as  follows: 

"No  member,  officer,  or  agent  of  said  board  of  health,  and  no  person  (but  only 
the  board  itself)  shall  be  sued  or  held  to  liability  for  any  act  done  or  omitted  by 
either  person  aforesaid  (in  good  faith  and  with  ordinary  discretion)  on  Isehalf  of 
or  ander  said  board,  or  pursuant  to  its  regulations,  ordinances,  or  the  health  laws. 
And  any  person  whose  property  may  have  been  unjustly  or  illegally  destroyed 
or  injured,  pursuant  to  any  order,  regulation  or  ordinance,  or  action  of  said  board 
of  health  or  its  officers,  for  which  no  personal  liability  may  exist  as  aforesaid, 
may  maintain  a  proper  action  against  said  board  for  the  recovery  of  the  proper 
compensation  or  damage  to  be  paid  by  and  from  the  funds  of  said  board  of  health. 
Every  such  suit  must  be  brought  within  six  months  after  the  cause  of  action 
arose,  and  the  recovery  shall  be  limited  to  the  damages  suffered." 

This  section  is  plainly  limited  to  immunity  for  unjust  or  illegal 
acts  done  in  good  faith  or  with  ordinary  discretion.  It  does  not 
purport,  either  expressly  or  by  implication,  to  enact  a  new  rule 
of  pleading,  or  to  prescribe  a  statutory  form  of  averment.     The 
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ordinary  rnle  of  pleading  therefore  governs.  Bayard  t.  Smith.  17 
Wend.  89.  It  was  not  necessary  for  the  defendants  to  plead  a  paUic 
statute.  "It  was,''  as  was  said  by  Oakley,  C.  J.,  in  Groelet  v.  Cowdrey, 
1  Duer,  139,  "sufficient  for  the  party  to  set  forth  the  facts  which  he  is 
advised  bring  his  case  within  tiie  statutory  proceedings,  leaving  the 
court  to  determine  whether  they  apply  or  not,  either  upon  a  demurrer 
or  upon  the  trial.  In  pleadings  under  the  Code,  in  which  facts  alone, 
as  distinguished  from  conclusions  of  law,  are  proper  to  be  stated,  it 
may  be  doubted  whether  an  express  reference  to  a  statute  of  which  the 
court  is  bound  to  take  notice  might  not  be  stricken  out  as  redundant." 
To  the  same  effect  are  Carris  v.  Ingalls,  12  Wend.  70;  Austin  v.  Good- 
rich, 49  N.  Y.  268.  In  the  latter  case  the  court  said  it  was  a  sound  and 
well-settled  rule  of  pleading  that  the  plaintiff  who  seeks  to  maintain  an 
action  under  a  statute  must  state  specially  every  fact  requisite  to  enable 
the  court  to  judge  whether  he  has  a  cause  of  action  arising  under  the 
statute.  The  converse  is  equally  true,  as  to  a  defense  arising  under  a 
statute.  It  is  quite  clear,  tiierefore,  that  in  any  view  of  the  case  the 
plea  in  question,  whether  treated  as  under  the  statute  or  as  general, 
was  bad.  This  conclusion  renders  it  unnecessary  to  consider  other  im- 
portant and  grave  questions  which  are  presented  by  this  demurrer, 
namely:  First,  whether  the  section  in  questi<Hi  was  intended  to  em- 
brace a  case  like  the  present,  where  compensation  is  asked  from  a  court 
of  equity  as  an  incident  to  its  inherent  power  to  restrain  the  contin- 
uous wrongs  complained  of,  or  whether  the  section  is  not  limited  to  a 
single  act  of  destructi<M»  or  injury  which  can  be  adequately  redre^ed 
in  a  single  common-law  action  for  the  recovery  of  the  "damagra  suf- 
fered"; and,  second,  whether  the  act  is  unconstitutional  in  depriving 
a  party  whose  property  is  injured  or  destroyed  of  his  right  to  pursue  the 
wrongdoer;  and  whether  the  compulsory  action  against  the  board, 
which  he  is  obliged  to  bring  within  six  months,  and  in  which  the  re- 
covery is  limited  to  the  "damages  suffered,"  can  be  deemed  a  certain, 
adequate,  and  sufficient  remedy,  especially  in  view  of  the  fact  that  the 
act  makes  no  provision  for  the  raising  of  the  necessary  funds  wherewith 
to  meet  any  judgment  which  the  party  injured  may  recover  against  the 
board. 

The  interlocutory  judgment  should  therefore  be  reversed,  with  costs 
to  the  appellant  in  this  court  and  at  special  term,  and  the  demnrrer 
sustained,  with  leave  to  the  defendants  to  withdraw  or  amoid  thdr 
plea,  as  they  may  be  advised,  on  payment  of  such  costs.     All  concur. 
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In  re  KENNY. 

(Supreme  Court,  Special  Term,  Kings  County.    March  1,  1808.) 

CoKSTiTUTioNAL  Law — Ibsde  of  Prior  Conviction— Hearing. 

Laws  1806,  c.  378,  §§  707,  711,  making  the  term  of  imprisonment  of  a 
person  committed  to  the  workhouse  for  public  intoxication  to  depend  upon 
the  determination  of  the  workhouse  superintendent  and  commissioner  of 
correction  whether  he  has  previously  been  convicted  of  a  like  offense,  with- 
out giving  him  an  opportunity  to  be  heard  thereon,  deprive  him  of  liberty 
without  due  process  of  law,  within  Const,  art  1,  S  0  (Const.  V.  S.  art  14). 

Teresa  Kenny  applies  for  a  writ  of  habeas  corpus.     Allowed. 

The  petitioner  has  sued  out  the  writ  of  habeas  corpus,  claiming  to  be  illegally 
detained  by  the  sheriff  of  Kings  county.  The  aherlff  makes  return  that  he  has 
the  petitioner  under  a  warrant  of  commitment  by  Jacob  Brenner,  Esq.,  a  magis- 
trate of  the  city  of  New  York  in  the  borough  of  Brooklyn.  Such  commitment 
after  reciting  that  the  petitioner  was  convicted  before  the  said  magistrate  of  pub- 
lic intoxication,  commands  in  substance  that  she  be  imprisoned  in  the  work- 
house of  the  said  city  and  there  detained  until  discharged  pursuant  to  sections 
710  and  711  of  the  city  charter,  but  that  such  detention  shall  not  exceed  six 
months  from  the  date  of  the  commitment    To  this  return  the  petitioner  demurs. 

John  B.  Shanahan,  for  petitioner. 

William  Van  Wyck,  Asst.  Dist.  Atty.,  opposed. 

GAYNOR,  J.  The  petitiona*  asserts  the  constitutional  invalidity 
of  the  statute  under  which  she  was  convicted  and  is  held.  The 
statute  is  very  crude  and  involved.  After  some  di£Bcalty  it  is  foond 
to  pro>-ide  (Laws  1S96,  c.  378,  §  707)  that  upon  conviction  tac  "public 
intoxication,  disorderly  conduct  or  vap;rancy,  the  court  or  magistrate 
before  whom  such  conviction  is  had"  shall  commit  the  person  con- 
victed to  the  city  workhouse  or  to  a  county  jail,  "to  be  detained  until 
dischai^ed  pursuant  to  sections  710  and  711  of  this  act,  and  for  a 
term  not  exceeding  six  months  from  the  date  of  such  commitment, 
and  the  warrant  of  commitment  shall  so  recite" ;  except  that  if  the 
conviction  be  for  "public  intoxication  or  disorderly  conduct,"  such 
court  or  magistrate  may  impose  a  fine  not  exceeding  ten  dollars,  upon- 
payment  of  which  the  convicted  person  shall  be  forthwith  discharged; 
and  if  such  fine  do  not  exceed  two  dollars,  and  be  not  paid,  he  shall  be 
detained  in  the  jail  one  day  for  each  dollar;  but  if  it  exceed  that  sum, 
and  be  not  paid  by  5  o'clock  of  the  afternoon  of  the  next  day  after 
commitment,  he  shall  be  transferred  from  the  jail  to  the  workhouse, 
and  be  there  detained  until  discharged  under  the  said  sections  710  and 
711,  but  not  exceeding  six  months,  all  as  already  specified  in  the  ease 
of  one  committed  without  fine.  Thus,  whether  committed  to  the 
workhouse  in  either  of  the  two  ways,  viz.,  without  fine,  or  in  default 
of  payment  of  a  fine,  the  convicted  person  is  in  the  same  predicament, 
viz.,  he  can  regain  his  liberty  only  when  discharged  pursuant  to  the 
said  sections  710  and  711.  This  petitioner  was  committed  without 
a  fine. 

We  are  next  to  see  how  such  discharge  from  imprisonment  is 
brought  about.  Section  708  requires  the  superintendent  of  such  work- 
house "to  ascertain  from  the  records  thereof,  and  from  examination 
and  inspection  of  the  person  committed,"  whether  he  has  within  two 
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years  been  committed  to  such  institution  "upon  conviction  of  public 
intoxication,  disorderly  conduct  or  vagrancy";  and  to  transmit  within 
24  hours  thereafter  to  the  head  of  the  department  of  correction  of  tho 
city  of  New  York,  viz.,  the  "commisfsioner  of  correction."  "a  written 
statement  showing  the  name,  age,  sex.  residence,  occupation,  height, 
weight  and  the  color  of  the  hair  of  such  person,  and  describing  any 
scars,  marks  or  deformities  or  other  signs  whereby  such  person  may 
subsequently  be  identified";  also  showing  "the  date  of  the  commit- 
ment, the  offence  for  which  such  person  was  committed,  and  the  name 
of  the  magistrate  by  whom  the  commitment  was  made";  also  whether 
such  persim  has  been  previously  committed  to  such  institution  within 
the  said  period  "for  any  one  of  the  causes  above  specified."  and  if  so 
the  number  of  times,  the  date  of  the  last  previous  commitment,  the 
name  of  the  magistrate  who  made  it  and  the  period  of  actual  deten- 
tion under  it.  Section  709  requires  the  commissioner  of  correction  to 
record  all  of  these  particulars  in  books  which  are  declared  to  be 
public  records,  and  directed  to  be  "indexed  and  kept  so  as  to  show 
whether  any  person  committed"  to  the  workhouse,  as  aforesaid,  "has 
been  previously  committed  within  two  years  next  preceding  such 
commitment"  for  any  of  the  said  causes.  Section  710  provides  that 
within  three  days  after  such  commitment  of  any  person  to  the  work- 
house, "it  shall  be  the  duty  of  the  commissioner  to  ascertain  from  the 
aforesaid  records  whether  such  person  has  been  committed  to  the 
workhouse"  within  two  years  previous  to  the  date  of  such  last  com- 
mitment, for  any  of  the  said  causes,  and  to  thereupon  "make  a  writ- 
ten order  specifying  the  date  at  wliich  such  person  shall  be  discharged. 
It  then  prondes  for  graduated  terms  of  imprisonment  to  be  so  fixed 
by  the  conunissioner  by  such  order  in  each  case,  according  to  the  num- 
ber of  times  the  person  has  been  so  committed;  the  lowest  term  pre- 
scribed being  five  days  for  a  person  not  previously  committed,  the  next 
being  twenty  days  for  a  person  previously  committed  once,  and  each 
successive  term  for  a  person  previously  committed  twice  or  more  with- 
in the  two-years  limit,  to  be  double  his  last  preceding  term,  but  in  no 
ease  to  sceed  six  months;  except  that  under  a  commitment  for 
vagrancy,  such  graduation  may  in  all  cases  be  departed  from,  by  fixing 
any  longer  term  than  the  graded  term,  not  exceeding  six  months. 
Tie  commissioner  of  correction  is  directed  to  transmit  the  said  order 
fixing  the  term  to  the  superintendent  of  the  workhouse,  having  first 
entered  its  date,  the  name  of  the  person  mentioned  therein,  and  the 
period  of  his  detention,  in  the  aforesaid  records.  Section  711  gives  to 
the  magistrate  who  signed  the  commitment,  power  to  discharge  a  per- 
son whose  term  has  been  so  fixed  at  more  than  20  but  less  than  IGO 
days,  provided  he  haa  served  20  days,  but  only  upon  an  affidavit  of  facts 
which,  in  bis  opinion,  shall  justify  such  discharge. 

Such  is  the  scheme  of  the  statute.  To  briefly  summarize  it,  this  pe- 
titioner having  been  committed  to  the  workhouse,  the  superintendent 
thereof  has  to  "ascertain"  whether  she  was  ever  there  under  com- 
mitment for  public  intoxication,  disorderly  conduct  or  as  a  vagrant 
before,  within  the  preceding  two  years.  He  has  to  make  such  de- 
termination from  an  examination  of  the  records  of  the  workhouse, 
and  an  "examination  and  inspection"  of  the  person  committed;   in 
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other  words,  he  is  to  base  his  decision  upon  an  apparent  identity,  or 
lack  of  identity,  of  name,  or  of  personal  description,  or  of  both,  be- 
tween the  person  committed  and  some  former  prisoner,  with  all  the 
possibility  or  likelihood  of  error  from  assumed  names,  and  similarity 
of  points  and  marks  of  personal  description.  Then  such  superintend- 
ent has  to  make  and  transmit  to  the  commissioner  of  coii*ection  a 
''written  statement"  of  such  identity,  if  it  be  found,  and  containing  in 
every  case  a  minute  description  by  sex,  age,  weight,  height,  color  of 
hair^  marks,  sears,  and  so  on,  of  the  person  committed.  And  then 
comes  the  final  determination  in  respect  of  identity  of  the  person 
committed  with  some  former  prisoner,  viz.,  the  said  commissioner  of 
correction  has  to  "ascertain"  the  fact  from  the  said  records  in  his  of- 
fice which  the  statute  requires  him  to  make  up  from  such  "written 
statements"  from  the  superintendent  of  the  workhouse;  and  having 
made  his  determination  in  respect  of  identity,  he  then  has  to  make  an 
"order"  fixing  the  term  of  imprisonment  in  accordance  with  the  fact 
so  found,  as  prescribed  by  the  statute,  and  transmit  such  order  to 
the  superintendent  of  the  workhouse,  who  must  hold  the  prisoner  for 
such  term.  The  magistrate  or  court  has  no  power  to,  and  does  not 
sentence  and  commit  the  convicted  person  for  a  term  of  six  months, 
and  such  person  cannot  be  held  under  the  commitment  for  six  months, 
but  only  for  the  term  fixed  by  the  said  order  of  the  commissioner  of 
correction.  If  the  commissioner  should  fail  to  make  such  order,  the 
prisoner  could  not  be  held  thereafter  longer  than  the  five  days  pre- 
scribed in  the  act  for  a  first  offender,  if  at  all.  The  warrant  of  com- 
mitment is  effectual  to  detain  the  prisoner  only  during  the  time  al- 
lowed to  the  commissioner  for  the  fixing  of  the  term,  or  at  all  events 
only  daring  the  five  days  term  of  a  first  offender.  To  sum  up  all,  the 
term  of  imprisonment  of  the  person  committed  is  made  by  the  statute 
to  depend  upon  whether  the  superintendent  of  the  workhouse,  and 
finally  the  commissioner  of  correction,  shall  decide  that  such  i>er8on 
is  identical  with  some  forma*  prisoner;  and  the  statute  allows  such 
determination  of  fact  to  be  made  without  requiring  any  notice  of 
hearing  to  fiuch  person,  and  opportunity  to  be  heard  thereon. 

It  seems  to  me  that  this  statute  is  violative  of  the  prohibitions  of 
the  federal  and  state  constitutions,  against  depriving  any  person  of 
"life,  liberty  or  property  without  due  process  of  law."  Const.  U.  S.  art. 
14;  Cionst.  N.  Y.  art.  1,  §  6.  There  is  no  such  thing  as  due  process 
of  law  without  notice  of  hearing  to  the  person  to  be  affected  in  his 
rights,  and  opportunity  to  be  heard  thereunder.  Even  in  the  ap- 
portioning and  levying  of  a  tax  or  assessment  upon  property,  if  the 
statute  providing  for  it  does  not  require  a  hearing  thereon,  upon  due 
notice,  of  the  persons  whose  property  Is  to  be  affected,  it  is  void. 
Stuart  V.  Palmer.  74  N.  Y.  laS ;  Remsen  v.  Wheeler,  105  N.  Y.  573, 12 
N.  E.  564;  In  re  Trustees  of  Union  CoUege,  129  N.  Y.  308,  29  N.  E. 
460.  The  application  of  this  constitutional  guaranty  to  the  protection 
of  the  liberty  of  the  indindual  is  not  less  plain.  Citv  of  Portland  v. 
City  of  Bangor,  65  Me.  120;  State  v.  Billings.  55  Minn.  468,  57  N.  W, 
206,  794.  In  order  to  hold  the  petitioner  more  than  five  days  under 
this  commitment  (that  being  the  term  prescpilied  under  a  first  com- 
mitment), the  statute  in  question  empowers  the  superintendent  of  the 
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workhonae,  and  then  the  commissioner  of  correction,  to  determine, 
without  providing  for  any  hearing  to  her,  that  she  is  identical  with  a 
person  who  has  served  one  or  more  former  terms  in  the  workhouse, 
and  then  to  punish  her  by  depriving  her  of  her  liberty  for  a  term 
Ijrestiibed  f<H'  such  an  habitual  offender.  It  thus  plainly  allows  her 
to  be  punished,  not  for  the  offense  she  was  convicted  of  before  the 
magistrate,  but  for  being  a  former  offender,  without  requiring  that 
she  have  opportunity  to  be  heard  on  the  question  of  fact  whether  she 
is  such  an  offender.  This  is  depriving  her  of  her  liberty  without  due 
process  of  law. 

Some  elucidation  of  the  subject  by  way  of  analog  may  be  had  by 
reference  to  our  statute  provisions  for  increased  punishment  to  second 
offenders.  Pert.  Ck)de,  §§  688-690.  Though  they  only  {H^scribe 
such  increased  punishment,  and  say  nothing  about  chai-ging  the  fact 
of  a  conviction  for  a  former  offense  in  the  indictment,  it  has  always 
been  the  practice,  and  it  is  held  necessary,  to  so  charge  and  prove  it, 
in  order  to  convict,  and  enable  the  court  to  inflict  the  increased  pun- 
ishment; which  indicates  that  it  has  always  been  the  opinion  that 
the  defendant  is  entitled  to  a  constitutionai  trial  of  the  question  of 
former  conviction.  People  v.  Youngs,  1  Gaines,  37;  Wood  v.  People, 
53  N.  y.  511;  Johnson  v.  People,  55  N.  Y.  512.  The  statute  under 
which  the  state  reformatory  at  Elmira  is  conducted  (Laws  1887,  c. 
711)  does  not  furnish  any  analogy,  for  the  term  of  imprisonment  is 
fixed  by  it  in  every  case  (section  9),  only  power  to  the  managers  to 
release  before  the  expiration  of  such  term  in  cases  where  a  per- 
manent reformation  has  been  effected  being  given  (section  14).  And 
the  same  is  the  case  with  the  other  statutes  establishing  reforma- 
tories or  houses  of  refuge,  so  far  as  I  have  examined ;  whereas,  in  ad- 
dition to  the  maximum  punishment  allowed  by  the  statute  now  in 
question,  for  the  conviction  itself,  viz.,  a  fine  of  |10,  or  impris(Hmient 
for  five  days,  power  to  add  to  such  imprisonment  is  given  to  the 
prison  officials,  upon  their  determination  as  a  fact  that  the  prisoner  has 
been  previously  committed  to  the  workhouse  nndra-  the  said  statute. 
The  secti(ms  of  the  statute  which  have  been  cited  create  one  scheme, 
and  if  such  scheme  be  inA'alid,  there  is  no  part  or  provision  of  the  said 
sections  which  is  so  independent  of  them  that  it  can  be  presumed  that 
the  legislature  would  have  passed  it  alone,  and  that  may  be  discon- 
nected and  survive  alone.  People  v.  Kenney,  96  N.  Y.  302 ;  Lawton 
V.  Steele,  119  N,  Y.  241,  23  N.  E.  878;  Warren  v.  Mayor,  etc.,  2  Grav. 
84;  Pollock  v.  Trust  Co.,  158  U.  S.  601, 15  Sup.  a.  912. 

Entertaining  these  views,  it  is  my  duty  to  discharge  the  petitioner, 
for  she  is  probably  unable  to  stand  the  expense  of  an  appeal;  but 
if  an  appeal  be  taken  by  the  district  attwney,  it  should  be  brought 
on  by  consent  of  the  petitioner's  counsel  at  once,  in  order  to  prevent 
protracted  uncertainty  in  the  administration  of  justice  bef<x«  the 
magistrates. 
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ARNOLD   T.   ADAMS   et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department     March  2.  1898.) 

1.  Hastkh  akd  Bgrva.nt — DiscRAnoE. 

A  letter  from  the  employers  to  the  employ^,  stating  that  it  seemed  best  to 
bring  their  arrangement  to  a  close  at  the  end  of  tiie  present  month,  and 
another  In  response  to  a  letter  from  the  employe  that  they  thought  the  trial 
unsatisfactory,  and  did  not  see  anything  to  warrant  a  continuation  of  the 
employment,  are  sufficient  to  eflfectuate  the  employe's  discharge. 

2.  Bamk — Recovery  for  Seuvices. 

An  undischarged  employ6  is  only  entitled  to  recover  salary  for  the  period 
in  which  services  were  performed  or  offered  to  be  performed. 
8.  Samb— Remedy  for  Dischakoe. 

The  remedy  of  an  employ^,  dismissed  prior  to  the  expiration  of  bis  term, 
is  damages  for  breach  of  contract. 

Appeal  from  trial  term,  Saratoga  county. 

Action  by  Ella  R.  Arnold  against  Luther  Adams  and  other&  From 
a  judgment  for  plaintiff,  defendants  appeal.     Reversed. 

This  is  an  action  brought  by  the  plaintiff,  as  the  assignee  of  her  husband, 
Charles  M.  Arnold,  to  recover  the  sum  of  $100,  alleged  to  be  due  him  from  the 
defendants  as  salary  for  the  month  commencing  October  2o,  and  ending  No- 
vember 25,  1895.  The  plaintiff's  husband  claims  that  he  was  employ^  by 
the  defendants  as  a  traveling  salesman,  for  the  period  of  one  year,  at  a  salary 
of  $1,200  a  year,  payable  monthly,  and  $40  a  weeli  for  traveling  expenses, 
payable  every  two  weelts  in  advance.  He  commenced  worljing  on  the  25th 
(lay  of  February,  1895,  selling  goods  and  mailing  collections  for  them.  Some 
of  these  collections  Mr.  Arnold  failed  to  notify  the  defendants  of,  or  turn  the 
sum  over  to  them,  until  after  the  beginning  of  this  action,  and  some  collections 
that  were  made  In  April  and  June  were  not  accounted  for,  or  the  defendant 
notified  by  him  of  his  having  collected  them,  until  in  the  month  of  Septem- 
l>er.  On  the  18th  of  October,  1895,  defendants  sent  the  plaintiff's  husband 
a  letter,  in  which,  after  spealiing  of  the  amount  of  sales  made  by  him,  they 
say:  "We  can  see  no  probability  of  your  bringing  the  business  up  to  a  pay- 
ing basis  such  as  would  warrant  your  talking  our  line  on  commission."  "It 
therefore  seems  best  to  us  that  our  trial  arrangement  be  brought  to  a  close 
at  the  end  of  the  present  month.  We  do  not  suppose  that  you  would  care 
to  continue  an  arrangement  which  has  been  a  losing  one  for  us  from  the 
beginning,  and  which  promises  nothing  better  within  a  reasonable  future. 
We  certainly  could  not  afford  to  continue  such  an  arrangement.  We  regret 
exceedingly  that  the  sanguine  expectations  with  which  you  started  in  were  not 
realized,  and,  if  there  is  anything  we  can  do  for  you  to  advance  your  in- 
terests in  any  other  direction,  we  shall  be  pleased  to  do  so."  In  this  letter 
to  Mr.  Arnold  they  inclosed  a  checli  for  $180,  being  his  salary  for  one  month 
and  two  weeks'  traveling  expenses.  On  the  23d  of  October,  1805.  apparently 
in  response  to  a  letter  from  Mr.  Arnold,  the  defendants  wrote  him  another 
letter,  containing,  among  other  things,  the  following: 

"With  regard  to  continuing  any  longer  In  our  employ,  we  think  the  trial 
thus  far  has  proved  so  unsatisfactory  and  unsuccessful  that,  taking  all  the 
circumstances  Into  consideration,  we  don't  see  anything  to  warrant  its  con- 
tinuing, as  we  are  about  $1,500.00  poorer,  that  we  know  of,  through  your  re- 
lations with  us,  and  do  not  care  to  Increase  it,  and,  as  we  see  no  probability 
of  decreasing  it,  prefer  to  stop  where  we  are.  All  the  rest  of  our  men  have 
done  a  good  business  the  past  summer.  There  is,  to  be  sure,  more  demand 
.  for  mait  liquors  In  the  summer  than  for  distilled  goods;  yet  there  is  sulfl- 
clent  demand  for  the  latter  to  warrant  a  much  better  showing  than  you  have 
made,  and,  taking  all  In  all,  your  trial  with  us  has  not  been  a  success  in  any 
degree.         Yours,  truly,  Adams,  Taylor  &  Co." 

The  check  contained  in  the  letter  of  October  18th  was  the  last  money,  either 
for  salary  or  traveling  expenses,  that  Mr.  Arnold  ever  received  from  tbe 
4»N.Y.S.-e6 
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defendants.  He  says  that  the  amount  received  for  traveling  expenses  ex- 
tended beyond  the  2otb,  and  that  he  traveled  until  it  was  exhausted.  On  the 
7th  day  ot  Ut'wmber,  !«>.">,  Arnold  assigned  to  his  wife  all  the  wages  then 
due  from  Adauis,  Taylor  &  Co.,  and  on  the  same  day  at  attachment  was  Is- 
sued In  this  action,  and  a  levy  made  upon  the  sum  of  $188.31,  belonging  to 
the  defendants,  and  In  the  possession  of  Mr.  Arnold;  and,  on  the  24tb  day  of 
December,  Mr.  Arnold  sent  to  the  defendants  the  following  letter: 

"Ballston  Spa,  N.  T.,  Dec.  24th,  1895. 
"Messrs.  Adams,  Taylor  &  Co.,  Boston,  Mass.— Sirs:  SherifT  has  attacheil 
money  of  yours  In  my  hands,  and  has  got  the  same  in  his  possession.  The 
following:  0.  L.  Clark,  ?7u.ll;  F.  S.  French,  $21.70;  C.  E.  Shepherd,  $15.50: 
0.  A.  Hinds,  $20.00;  James  Baxter,  $21.00;  A.  M.  Grant,  $15.00;  A.  M.  Grant, 
$20.00;  total,  $188.31.  Yours,  respectfuUy,  C.  M.  Arnold." 

The  defendants  assert  that  the  contract  of  employment  of  Arnold  was  only 
•  conditional  one.  They  further  allege  that  he  was  to  retain  no  portion  of  tho 
proceeds  of  the  sales  made  by  him,  but  was  to  remit  them  forthwith  to  them 
at  Boston.  They  allege  that  his  services  were  negligently  and  unskillfully 
rendered;  that  he  made  collections  of  moneys  belonging  to  them,  which  he 
did  not  remit  forthwith  or  at  all,  but  retained  and  failed  to  account  for  the 
same;  and  that  they  discharged  him,  to  take  effect  the  25th  day  of  October, 
1805.  and  that  he  has  not  been  in  their  employ  since  that  date.  The  de- 
fendant Taylor,  In  a  Separate  defense,  alleges  that  at  the  time  of  the  em- 
ployment of  said  Arnold  he  was  not,  and  has  not  since  been,  a  member  of 
the  Arm  of  Adams,  Taylor  &  Co.  Upon  the  trial  the  jury  rendered  a  verdict 
<n  favor  of  the  plaintiff  for  the  sum  of  $100.  and  from  the  Judgment  entered 
upon  such  verdict,  and  from  an  order  denying  a  motion  for  a  new  trial,  the 
defendants  have  appealed  to  this  court 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT 
NAM,  and  MERWIN,  JJ. 

James  L.  Scott,  for  appellants  Adams  and  Barney. 
Edgar  T.  Brackett,  for  appellant  Taylor. 
James  W.  Verbeck,  for  respondent. 

HERRICK,  J.  No  specific  form  of  words  is  necessary  in  order  to 
discharge  an  employ^.  Any  language  that  gives  him  to  understand 
that  his  serrices  are  no  longer  required  is  sufficient  Jackson  t. 
Mayor,  etc.,  of  City  of  New  York,  87  Hun,  296,  34  N.  Y.  Supp.  346. 
and  cases  cited;  Ryan  v.  Mayor,  etc.,  of  City  of  New  York,  154  N.  Y. 
328, 48  N.  E.  512.  The  letters  written  by  the  d^endants  to  the  plain- 
tiff seem  to  me  abundantly  sufficient  to  give  him  to  understand  that 
they  no  longer  required  his  services.  In  the  letter  of  October  18th 
they  sent  him  $80  for  his  traveling  expenses,  payable  two  weeks  in 
advance,  as  their  contraet  required  them  to  do,  and  which  he  was 
entitled  to  receive  when  discharged.  He  testifies  that  that  carried 
him  beyond  his  month,  and  that  he  continued  traveling  until  that 
money  was  used  up,  and,  so  far  as  the  case  shows,  he  never  made 
any  further  requisition  upon  them  for  traveling  expenses  wherewith 
to  continue  in  their  employment,  which  would  seem  to  indicate  that 
be  considered  the  letters  final.  He  did  not  render  services  for  them 
for  the  full  month,  so  that,  in  any  event,  he  would  not  be  entitles! 
to  his  month's  salary;  having  neither  performed,  nor  offered  to  per- 
form, services  for  them  during  the  whole  of  that  period.  Having 
been  discharged,  however,  whether  rightfully  or  wrongfully,  he 
would  have  no  claim  for  wages  except  for  what  was  due  at  the  time 
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of  his  discharge.  His  claim  against  them  would  be  one  for  damages 
for  a  breach  of  their  contract.  Howard  v.  Daly,  61  N.  Y.  362^  Weed 
V.  Burt,  78  N.  Y.  191.  The  action  here  is  not  one  for  damages,  but 
for  the  monthly  salary  of  Arnold,  and,  under  the  authorities  herein 
referred  to,  cannot  be  maintained.  Having  arrived  at  this  conclu- 
sion, it  is  unnecessary  to  discuss  the  other  questions  raised  in  the 
case,  as  lo  whether  Arnold  was  properly  discharged,  and  as  to  wheth- 
er the  defendant  Taylor  was  properly  made  a  defendant  in  the  action. 
The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.     All  concur. 


WETTBRKK  v.  SOTJBIROT7S. 
(Supreme  Court,  Appellate  Term.     February  28,  1808.) 

1.  Adjoiriko  Landownbrs— Excavations— Lanplord  and  Tenant— Etictioh. 
Where  a  tenant  of  real  property  permits  one  who  Is  excavating  on  adjoin- 
ing property,  even  though  that  person  be  his  landlord,  to  enter  on  the  demised 
premises,  and  Insert  "needles"  or  l)eams  in  a  wall  for  temiwrary  support,  the 
latter  la  thereby  authorized  to  build  a  new  wall  to  sustain  the  old  one  (Laws 
18^,  e.  410,  §  474);  and  in  the'  meantime  the  presence  of  the  needles  does 
not  efifect  a  partial  eviction,  such  as  to  constitute  a  defense  to  summary  pro- 
ceedings by  the  landlord  to  recover  possession  of  the  premises,  for  nonpay- 
ment of  rent. 

8.  Summary  Proceedings  Aoainst  Tenant— Parties. 

One  to  whom  a  landlord  assigns  the  lease,  even  though  he  Is  a  mere  "dum- 
my," ifl  nevertheless,  as  against  the  tenant,  the  real  party  in  interest  in  a  sum- 
mary proceeding  to  recover  possession  of  the  premises  for  nonpayment  of 
rent  subsequently  falling  due. 

8.  Evidence— Documents— Acknowledgment. 

To  entitle  an  instrument  to  be  introduced  In  evidence,  the  acknowledgment 
of  Its  execution  may  be  made  even  after  tlie  action  bas  been  commenced, 
and  at  any  time  before  It  is  actually  offered  in  evidence. 

4.  Landlohd  and  Tenant— Attorsmbrt  to  Assionkb. 

An  attornment  by  a  tenant  to  an  assignee  of  the  landlord  is  not  requisite 
to  entitle  the  assignee  to  demand  payment  of  rent  thereafter  falling  due,  and 
to  maintain  a  summary  proceeding  to  recover  possession  on  the  ground  of  Its 
nonpayment. 

6.  Justices  of  thb  Pkace—Jukibdiction— Summary  Procbedirob. 

(3ode  Civ.  Proc.  8  295t«,  requiring  a  dismissal  of  the  complaint  in  a  justice's 
court  where  it  appears,  on  the  trial,  from  plalntifTs  own  showing,  that  the 
title  to  real  property  is  In  question,  applies  only  to  actions,  and  has  no  rela- 
tion to  summary  proceediiips. 

Appeal  from  Sixth  district  court. 

Summary  proceedings  by  William  Wetterer  against  Andrew  Sou- 
biroufl  to  recover  possession  of  real  property  for  nonpayment  of 
rent.  Prom  a  final  order  in  favor  of  the  landlord  on  a  trial  with- 
out a  jury,  the  tenant  appeals.    AflQrmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDEKSLEEVE  and  GlE- 
GERICH,  JJ. 

Horace  A.  Davis,  for  appellant. 
Gibson  Putzel,  for  respondent. 

GIEGERICH,  J.  These  proceedings  were  based  upon  the  non- 
payment, after  demand,  of  a  monthly  installment  of  rent  alleged  to 
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be  due  from  the  tenant  apjiellant  to  the  landlord  respondent  on  !h<> 
Ist  day  of  November,  1895,  under  a  written  lease  of  the  house  aud 
premises  known  as  "No.  294  Sixth  Avenue,"  in  the  city  of  New  York, 
made  and  executed  by  John  L.  Tonnele,  as  trustee  under  the  last 
will  of  John  Tonnele,  deceased,  to  the  tenant  appellant,  for  the  term 
of  three  years  from  May  1,  1891,  at  the  yearly  rental  of  f  1,700,  pay- 
able monthly  in  advance,  and  a  written  extension  thereof  from  the 
l8t  day  of  May,  1894.  The  petitioner  respondent,  in  his  petition, 
alleged  that  the  lease  was  assigned  to  him.  The  allegation  was 
denied  by  the  tenant  appellant  in  his  answer,  in  which  he  also  aver- 
red that  Gerson  Siegel  was  his  landlord;  and,  denying  the  other 
allegations  of  the  petition,  he  set  up  an  actual  eviction  from  a  part 
of  the  demised  premises.  While  the  latter  defense  is  available  in 
summary  proceedings  to  recover  the  possession  of  demised  premises 
for  nonpa^'ment  of  rent  (Hamilton  v.  Graybill,  19  Misc.  Rep.  521. 
43  N.  Y.  Supp.  1079),  the  same  has  not,  in  my  opinion,  been  sus- 
tained. In  July,  1897,  it  became  necessary  to  make  excavations  for 
building  purposes  on  the  land  north  of  the  demised  premises  to  a 
depth  of  more  than  10  feet;  and  one  Patrick  Norton,  the  contractor 
having  charge  of  said  excavating,  entered  upon  the  premises  in 
question,  and  inserted  numerous  needles  or  sticks  of  timber  throuftli 
the  basement  wall  for  the  purpose  of  shoring  up  and  holding  it  in 
position  while  he  excavated  for  the  foundation  wall  to  be  erectetl 
on  the  adjoining  land. 

It  is  claimed  by  the  tenant  appellant  that  from  the  month  of  Au- 
gust, 1897,  to  the  hearing  of  these  proceedings,  the  northerly  wall 
of  the  basement  was  largely  cut  away,  and  the  floor  and  doors  blocketl 
with  timber,  in  consequence  of  which  the  undertenant  occupying  the 
basement  abandoned  the  same,  and  the  tenant  appellant  was  tie 
prived  of  the  use  thereof,  all  of  which  acts,  it  is  further  insisted,  con- 
stitute an  actual  eviction  from  a  part  of  the  demised  premises. 
There  was,  however,  testimony  adduced  upon  the  trial  which  war- 
ranted the  justice  in  finding  (as  is  assumed  from  the  final  ord«'ri 
that  the  acts  complained  of  were  done  by  the  said  contractor  under 
the  express  sanction  of  the  tenant  appellant  and  the  tenant  who 
occupied  the  basement.  But  the  tenant  appellant  contends,  further- 
more, that,  even  if  license  to  enter  the  demised  premises  was  grant- 
ed, it  was  the  duty  of  the  petitioner's  assignor,  Mr.  Siegel,  to  pro- 
ceed with  reasonable  dispatch,  and  to  perform  the  job  in  a  good  and 
workmanlike  manner,  and  with  as  little  injury  and  inconvenience 
to  the  tenant  appellant  and  the  undertenant  as  possible.  This,  un 
doubtedly,  would  have  been  his  duty  had  he  at  the  time  been  the 
owner  of  the  adjoining  premises,  and  caused  the  excavation  to  l>e 
made;  but  the  record,  to  my  mind,  fails  to  show  any  such  fact. 
Even  assuming,  but  without  so  holding,  that  the  evidence  affords 
an  inference  that  Mr.  Siegel  was  such  owner  and  the  person  wlm 
caused  the  excavation  to  be  made,  he,  nevertheless,  had  the  right 
under  said  license  to  proceed  and  build  up  the  new  wall  so  as  to 
sustain  the  northerly  wall  of  the  building  upon  the  demised  prem- 
ises, and  for  that  purpose  had  the  right  to  enter  upon  so  much  of 
the  tenant  appellant's  premises  as  was  necessary,  before  he  could 
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be  required  to  remove  the  needles  from  the  same.  Ketchum  v.  New- 
man, 116  N.  Y.  422,  427,  22  N.  E.  1052.  The  foundation  for  the  new 
wall  was  only  in  the  course  of  erection  at  the  time  of  the  hear- 
ing of  these  proceedings,  and  the  licensee,  therefore,  could  not  be 
compelled  to  withdraw  the  needles  from  the  wall  of  the  demised 
premises.  His  right  to  maintain  such,  aa  we  have  seen,  continued 
until  he  had  built  up  a  new  wall,  which  would  sustain  the  north- 
erly wall  of  the  demised  pi-emises,  and  so  that  the  latter  should 
''remain  as  stable  aa  before  the  excavations  were  commenced." 
Laws  1882,  c.  410,  §  474. 

The  tenant  appellant  also  claims  that  said  Gerson  Biegcl,  and  not 
the  petitioner  respondent,  was  the  landlord  of  the  premises  in  ques- 
tion when  the  rent  was  demanded  and  the  proceedings  were  brought; 
but  this  contention  is  not  supported  by  the  evidence,  from  which  it 
appears,  on  the  contrary,  that  the  lease  was  assigned  by  Mr.  Siegd 
to  the  petitioner  respondent  prior  to  the  time  beforementioned,  by 
an  instrument  in  writing,  dated  September  30, 1895.  The  petitioner 
respondent  was  therefore  the  real  party  in  interest,  and  whether  or 
not  he  was  a  "dummy,"  as  claimed,  is  of  no  moment.  Sheridan  v. 
Mayor,  etc.,  68  N.  Y.  30;  Curran  v.  Weiss,  6  Misc.  Bep.  138,  26  N. 
Y".  Supp.  8. 

Upon  the  trial,  the  petitioner  respondent  offered  in  evidence  an.  as- 
signment of  the  lease,  dated  February  10,  1891,  executed  by  John  L. 
Tonnele,  as  trustee  under  the  will  of  John  Tonnele,  deceased,  to- 
gether with  a  certificate  of  acknowledgment.  This  was  objected  to 
by  the  tenant  appellant,  on  the  ground  that  30  seconds  prior  thereto 
the  paper  had  not  been  acknowledged.  Counsel  for  the  petitioner 
respondent  thereupon  stated  that  "the  paper  was  all  complete  with 
the  exception  of  the  notary  affixing  the  signature.  He  ia  in  court 
here,  and  will  testify  that  he  took  the  acknowledgment  early  this 
morning."  The  justice  overruled  the  objection;  the  paper  was  ad- 
mitted in  evidence;  and  the  tenant  appellant  noted  an  exception. 
There  is  nothing  in  this  objection;  for  the  acknowledgment  of  the 
execution  of  a  written  instrument  may  be  made  even  after  the  action 
has  been  commenced,  and  at  any  time  before  it  is  actually  offered  in 
evidence.    Holbrook  v.  Zinc  Co.,  57  N.  Y.  616.  624;  Abb.  Tr.  Ev.  p.  6. 

It  was  not  necessary,  as  claimed  by  the  tenant  appellant,  for  him 
to  attorn  to  the  petitioner  respondent  in  order  to  have  enabled  the 
latter  to  maintain  these  proceedings.  Sloan,  Landl.  &  Ten.  p.  80. 
The  written  demand  for  the  payment  of  rent  which  had  become  due 
on  the  Ist  days  of  October  and  November,  1897,  respectively,  and 
which  were  served  upon  the  tenant  appellant  on  behalf  of  the  pe- 
titioner respondent,  gave  notice  to  him  of  the  claim  of  the  latter  re- 
specting the  demised  premises;  and  the  fact  that  rent  was  due  for 
the  last-mentioned  mouth,  and  of  its  nonpayment,  were  amply  proven. 

The  tenant  appellant  contends,  furthermore,  that  it  appeared  up- 
on the  trial  from  the  petitioner's  own  showing  that  the  title  to  real 
property  was  in  question,  and  was  disputed  by  the  tenant,  and  hence 
that  the  complaint  should  have  been  dismissed,  pursuant  to  section 
2956  of  the  Code  of  Civil  Procedure.  The  record  fails  to  show  that 
the  tenant  appellant  delivered  to  the  justice  an  answer,  or  filed  the 
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undertaking  required  bj  Bection  2952,  or  that  he  claimed  upon  the 
trial  that  the  title  to  real  property  was  in  question ;  but,  even  had 
he  complied  with  all  these  prerequisites,  the  justice  would  not  hare 
been  ousted  of  jurisdiction,  as  the  provisions  of  the  Code  respect- 
ing the  answer  of  title  are  confined  to  actions,  and  have  no  relation 
to  summary  proceedings.  In  re  White,  12  Abb.  N.  0.  348;  People 
V.  Goldfogle.  23  Civ.  Proc.  R.  417,  30  N.  Y.  Snpp.  296.  As  was  said 
by  Mr.  Justice  O'Brien  in  the  last  cited  case: 

"The  qaeation  in  summary  proceedings  Is  whether  the  relation  of  landlord  and 
tenant  exists.  The  question  of  title  cannot  arise,  the  one  presented  being  as  to 
the  right  to  possession;  and  the  decision  simply  determines  who  is  entitled  to 
the  possession,  and  cannot  in  any  way  aiTect  title  to  land." 

For  these  reasons,  to  my  mind,  the  final  order  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 


BOSTICK   V.   BKOWER. 

(Supreme  Court,  Appellate  Term.    February  28,  18S6.) 

1.  Husband — Liability  for  Wife's  Scppoht. 

While,  If  a  wife  abandons  her  husband  for  good  cause,  and  her  condition 
is  such  that  a  recourse  to  his  credit  becomes  necessary  for  her  support, 
those  who  fnmlsh  her  with  necessary  supplies  on  his  account  can  compel 
him  to  pay  therefor,  yet.  in  seeking  a  recovery  against  him,  they  assum«> 
the  burden  of  establishing  that  the  conditions  existed  which  would  justify 
her  hi  purchasing  on  his  credit. 

t.  Same— Evidence. 

Where,  in  an  action  to  recover  from  a  husband  for  articles  sold  to  his 
wife  after  she  had  left  him.  It  did  not  appear  that  defendant  knew  of  pre- 
vious purchases  made  by  her  from  the  plaintiff,  or  that  any  bill  therefor  haj 
ever  been  rendered  to  him,  or  that  he  ever  personally  paid  any  money  on 
account  of  any  such  indebtedness,  hdd,  upon  the  evidence,  that  he  could  no: 
be  held  liable  on  the  theory  that  he  had  actually  or  apparently  invested  her 
with  authority  as  his  agent 

Appeal  from  Eighth  district  court. 

Action  by  Kathryn  M.  Bostick  against  John  L.  Brower.  Judg 
ment  for  plaintiff.     Defendant  appeals.      Reversed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and  GIE 
GERICH,  JJ. 

William  M.  Mullen,  for  appellant. 
Julius  Lehmann,  for  respondent. 

BEEKMAN,  P.  J.  The  law  is  well  settled  that  a  wife  is  entitled 
to  procure  what  is  reasonably  necessary  for  her  sunoort  and  mainte- 
nance on  her  husband's  credit  where  he  fails  to  make  proper  provision 
for  her  necessities,  and  this  power  continues  although  they  may  be 
living  in  a  state  of  separation,  provided  such  separation  has  not  been 
caused  by  the  wrongful  act  of  the  wife.  This  obligation  thus  resting 
upon  him  springs  out  of  the  marital  relation,  and  is  one  of  the  duties 
which  the  law  declares  must  be  assumed  by  the  husband,  and  from 
which  he  can  in  no  way  escape  where  the  necessities  of  the  wife  call 
for  its  performance,  and  she  has  not  forfeited  her  right  by  her  mis- 
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conduct  Although  the  wife  is  sometimes  described  as  his  agent  for 
the  purpose,  such  a  cbaracterlzatiou  is  apt  to  be  misleading,  as  the 
power  is  not  only  in  nowise  dependent  upon  the  authority  of  the 
husband,  but  in  a  proper  case  may  be  exercised  against  his  consent, 
and  in  spite  of  his  protest.  Hence  it  has  been  called  "an  agency  of 
necessity"  (Sohouler,  Dom.  Bel.  [5th  Ed.]  §  70),  and  the  husband  is  said 
to  be  estopped  from  disputing  it  by  reason  of  his  misconduct  in  fail- 
ing to  perform  his  legal  obligation.  Where,  then,  a  wife  abandons 
her  husband  for  good  cause,  and  her  condition  is  such  that  a  recourse 
to  her  husband's  credit  becomes  necessary  for  her  support,  those  who 
famish  her  with  necessary  supplies  on  his  account  can  compel  him 
to  pay  therefor.  In  seeking  a  recovery  against  him,  however,  they 
assume  the  burden  of  establishing  the  fact  that  'the  conditions  existed 
which  would  justify  the  wife  in  so  purchasing  on  the  credit  of  her 
husband.  Id.,  §  69;  Bloomingdale  v.  Brinckerhoff,  2  Misc.  Rep. 
49,  20  N.  Y.  Supp.  858;  McCutchen  v.  McGahay.  11  Johns.  280;  Mc- 
Gahay  v.  Williams,  12  Johns.  292;  People  v.  Tettit,  74  N,  Y.  320, 
In  the  case  last  cited  the  court  says: 

"The  plaintiffs  were  bound  at  least  to  establish  such  a  case  as  would  entitle  • 
tblrd  person  to  recover  against  the  husband  for  necessaries  furnished  the  wife. 
The  rule  in  such  cases  is  that  during  cohabitation  the  assent  of  the  husband  is 
presumed,  but,  If  they  are  living  apart,  the  burden  Is  upon  the  person  furnish- 
ing the  necessaries  to  show  that  the  circumstances  are  such  as  to  render  the  hus- 
band liable." 

In  the  case  at  bar  the  plaintiff  furnished  the  defendant's  wife  with 
certain  articles  of  attire  some  three  months  after  she  had  abandoned 
him.  The  evidence  with  respect  to  the  grounds  for  the  abandon- 
ment is  of  the  most  geperal  character.  She  says  that  she  left  the 
defendant,  to  use  her  own  words,  "on  account  of  his  utter  indiffer- 
ence and  neglect,  which  I  could  not  stand  any  longer.  While  my 
father  or  grandfather  lived  1  was  his  pet.  At  his  death  it  was  more 
than  I  could  stand  to  have  to  live  with  Mr.  Brower,  who  never  paid 
any  attention  to  me,  and  I  simply  left  him  on  my  own  accord,  be- 
cause I  could  not  stand  it  any  longer.  I  left  of  my  own  accord."' 
There  was  no  claim  of  any  physical  violence,  threats,  or  specific 
misconduct  of  any  kind.  It  is  quite  plain  that  this  was  not  suflB- 
cient  to  justify  'this  wife  in  her  abandonment.  As  is  said  by  Prof. 
Schouler: 

"The  wife  should  have  weighty  and  sufficient  cause  for  leaving  her  husband 
In  order  to  be  permitted  on  her  part  to  pledge  his  credit  abroad.  In  general, 
the  same  facts  sufflce  as  justify  her  divorce  from  bed  and  board."  Schouler, 
Dom.  Rel.  (5th  Ed.)  {  G6,  p.  109;   Blowers  v.  Sturtevant,  4  Denio,  46. 

We  are  of  the  opinion  that  the  plaintiff  has  failed  to  make  out  a 
cause  of  action  against  the  defendant,  founded  upon  the  claim  of  a 
justifiable  abandonment 

It  is  contended,  however,  that  the  plaintiff  may  still  recover  on 
the  ground  of  an  agency  in  fact,  apparently  vested  in  the  wife  by 
the  previous  conduct  of  the  defendant,  upon  which  the  plaintiff  was 
entitled  to  rely  in  the  absence  of  knowledge  of  the  separation.  It 
is,  of  course,  true  that,  where  the  husband  has  constituted  the  wife 
his  agent  in  the  purchase  of  supplies,  be  the  form  of  such  sanction 
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what  it  may,  the  familiar  rules  of  agency  apply,  and  his  liability 
then  rests  upon  the  determination  of  a  mere  question  of  fact,  and  is 
based  upon  grounds  quite  different  from  those  which  we  bare  jast 
considered.  9  Am.  &  Eng.  Enc.  Law,  p.  832.  Where  his  previous 
conduct  has  been  such  as  to  support  the  inference  that  his  wife  was 
entitled  to  purchase  on  his  cr«iit,  he  is  deemed  to  have  vested  her 
with  an  appearance  of  authority  in  that  regard,  upon  which  an  inno- 
cent third  party,  acting  in  good  faith,  and  without  knowledge  of  the 
separation  of  the  parties,  may  rely  in  subsequently  furnishing  the 
wife  with  supplies.  The  facts  before  us,  however,  do  not  seem  to 
bring  this  case  within  the  rule  laid  down.  While  it  appears  that  the 
defendant's  wife  had  dealt  with  the  plaintiff  before  she  abandoned  her 
husband,  it  does  not  appear  that  the  defendant  knew  the  fact,  or  that 
any  bill  for  any  articles  so  purchased  had  ever  been  rendered  to 
him,  or  that  he  ever  personally  paid  the  plaintiff  any  money  on  ac- 
count of  any  such  indebtedness.  On  the  contrary,  the  proof  shows 
that  whatever  the  wife  obtained  she  paid  for  herself  in  bills,  and 
the  record  is  barren  of  any  evidence  showing  any  act  on  the  part  of 
the  defendant  on  which  an  agency  in  fact  can  be  predicated.  That 
the  defendant  supplied  bis  wife  with  money  with  which  to  provide 
for  herself  does  appear,  but  nothing  more.  The  case  of  Hartjen 
V.  Buebsamen,  19  Misc.  Rep.  149,  43  N.  Y.  Supp.  466,  is  referred  to 
by  'the  counsel  for  the  plaintiff.  But  in  that  case  the  court  held 
that  the  defendant  was  liable  because,  after  the  separation,  he  per- 
sonally paid  to  the  plaintiff  a  bill  which  had  been  previously  incurred 
by  the  wife,  without  advising  the  plaintiff  that  she  no  longer  had  any 
authority  to  incur  any  further  liability  on  his  account.  It  was  held 
that  an  actual  agency  in  the  wife  was  to  be  inferred  from  the  sub- 
sequent assent  of  the  husband  in  paying  the  previous  debt  without 
objection  or  qualification;  and  that  the  plaintiff,  having  no  knowl- 
edge or  information  of  the  change  which  had  taken  place  in  the  rela- 
tions of  the  parties,  was  entitled  to  assume  the  continuance  of  the 
authority  with  which  the  wife  had  been  apparently  vested  by  the 
husband.  The  case  is  quite  different  in  its  facts  from  the  one  now 
before  us,  and  in  no  way  conflicts  with  the  conclusion  to  which  we 
have  come,  that  there  was  no  actual  authority  or  appearance  of  au- 
thority vested  in  the  defendant's  wife  through  any  act  of  his,  or  for 
which  he  was  responsible,  to  pledge  his  credit  for  the  articles  pur- 
chased by  her  from  the  plaintiff. 

The  judgment  of  the  court  below  must  therefore  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 
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MORGAN  V.  HEDSTROM  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department     February  6,  1898.) 

1.  CoBroRATioNB—DKBTs— Directors— Liability— Annual  Report. 

Long-time  bonds,  secured  by  mortgage  upon  all  the  property  of  a  corpo- 
ration, and  accepted  wholly  on  the  strength  of  such  security,  are  "debts," 
within  the  stock  corporation  law  (section  30)  making  the  directors  person- 
ally liable  therefor  as  a  penalty  for  neglecting  to  make  the  annual-  report 
as  provided  therein. 

2.  Samk — Limitations. 

Limitations  do  not  begin  to  run  in  favor  of  the  directors  neglecting  to  make 
such  report  until  the  bonds  mature. 
8.  Same— Continuous  Defaults. 

Where  there  have  been  continuous  defaults  for  several  successive  years.  It 
Is  Immaterial  upon  which  one  the  action  against  the  directors  Is  founded. 
4.  Same- Joint  Liability. 

The  directors  are  Jointly  liable  for  a  default,  though  a  part  of  them  had 
previously  become  liable  for  a  previous  default 

Action  by  Amos  W.  Morgan  against  Arthur  E.  Hedstrom  and  oth- 
ers. There  was  a  verdict  for  plaintiff,  and  it  was  ordered  that  the 
exceptions  taken  thereto  be  heard  before  ithe  supreme  court  in  the 
first  instance.     Defendants  move  for  a  new  trial.     Denied. 

Argued  before  HARDIN,  P.  J,,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Norris  Morey,  for  plaintiff. 

William  Nottingham,  for  defendants  Holden. 

William  A.  Douglas,  for  defendant  Hedstrom. 

I  GREEN,  J.  This  action  was  brought  under  section  30  of  the  stock 
corporation  law,  to  recover  of  the  defendants,  as  directors  of  a  man- 
ufacturing company,  the  principal  and  interest  of  10  bonds  of  fl.OOO 
each,  as  the  penalty  thereby  imposed  for  the  failure  to  make  aud  file, 
in  the  month  of  January,  1896,  the  annual  report  provided  for  by 
that  section.  The  company  was  incorporated  in  1879,  under  the 
manufacturing  act  of  1848,  for  the  purpose  of  mining  ore  and  manu- 
facturing pig  iron.  In  December,  188.3,  an  issue  of  bonds,  amounting 
to  f ITo.OOO,  payable  10  years  from  date,  was  duly  authorized  by  the 
company,  and  secured  by  a  mortgage  deed  of  trust  covering  all  its 
real  property  and  appurtenances  thereto.  Of  such  bonds  only  f  120,- 
000  were  actually  issued,  and  these  were  subscribed  by  the  then  di- 
rectors of  the  company,  viz.  E.  R.  Holden.  E.  F.  Holden,  E.  L. 
Hedstrom.  and  C.  H.  Smythe,  who  took  |25,000  each,  and  A.  B. 
Meeker,  who  took  ?20.000  of  the  same.  The  plaintiff  claims  to  have 
purchased,  on  the  21st  dav  of  January,  1884,  these  bonds  involved  in 
this  suit  of  E.  L.  Hedstrom,  who  he  knew  was  at  that  time  a  director 
and  the  president  of  this  company.  It  appears  that  none  of  'th«> 
other  bonds  had  been  transferred  by  the  parties  who  originally 
subscribed  for  and  took  them.  Neither  the  company  nor  its  direct- 
ors have,  since  its  incorporation,  in  1879,  made  or  filed  any  annual 
report;  and,  so  far  as  it  appears,  the  company  owes  no  indebtedness 
save  this  issue  of  bonds.     Meeker  ceased  to  be  a  trustee  in  1885, 
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and  H.  8.  Holden  was  elected  at  that  time  in  bis  stead.  E.  L. 
Hedatrom  died  in  1894,  and  hia  son,  Arthur  £.  Hedstrom,  was  elected 
director  in  his  place  in  June,  1895.  Messrs.  E.  F.  Holden,  E.  R 
Holden,  and  C.  H.  Smythe  have  been  directors  since  the  organization 
of  the  company.  No  action  has  been  brought  to  foreclose  the  mort- 
gage. The  counsel  for  the  defendants  contend  that  it  was  not  the 
IcgisIatiTe  intent  to  embrace  within  the  scope  of  the  penal  proTi- 
sions.of  section  12  of  the  manufacturing  act  or  of  section  30  of  the 
stock  corporation  law  obligations  like  those  in  question,  running  for 
a  long  period  of  years,  secured  by  a  mortgage  upon  the  entire  prop- 
erty of  the  corporation,  and  subscribed  for  and  taken  wholly  upon 
the  strength  of  such  security;  and  that  obligations  of  such  a  char- 
acter are  not  such  "debts"  as  were  within  the  contemplation  of  the 
legislature,  and  intended  to  be  secured  by  "the  personal  liability  im- 
posed upon  the  directors  as  a  penalty  for  neglect  to  make  and  file 
an  annual  report.  It  is  undoubted  that  the  issuing  of  corporate 
bonds  and  their  transfer  to  a  purchaser  create  a  debt,  and  constitute 
him  a  creditor  of  the  company.  In  Kirkland  v.  Kille,  99  N.  Y.  390. 
2  N.  E.  36,  "the  plaintiff  proved  that  the  bonds  in  question  were  pan 
of  a  series  of  first  mortgage  bonds  issued  by  the  Globe  Smelting 
Company,  and  authorized  by  its  trustees,  for  the  sole  purpose  of 
borrowing  money  in  order  to  successfully  conduct  the  business  for 
which  it  was  incorporated."  The  plaintiff  in  that  case  was  precluded 
from  maintaining  the  action  against  the  trustees,  upon  the  ground 
that  the  bonds  had  been  diverted  from  the  purpose  for  which  they 
were  intended  and  authorized,  to  his  knowledge;  but  it  appears 
to  have  been  assumed,  without  question  or  argument,  both  by  the 
court  and  the  defendants'  counsel,  that  the  mortgage  bonds  consti 
tuted  a  debt  within  the  purview  of  the  statute.  In  Carr  v.  Risher. 
50  Hun,  148,  2  N.  Y.  Supp.  792,  the  action  was  founded  upon  bond;; 
payable  in  three  years,  but  it  does  not  appear  that  they  were  secured 
by  mortgage.  A  judgment  for  the  plaintiff  was  reversed  upon  other 
grounds,  and  the  question  here  presented  was  not  passed  upon ;  but 
in  view  of  the  decision  in  99  N.  Y.  390,  2  N.  E.  36,  and  the  assum})- 
tion  implied  therefrom,  I  am  of  the  opinion  that  the  rule  there  as- 
sumed to  be  the  true  rule  must  be  here  adopted  in  the  disposition  of 
this  question. 

The  defendants  further  contend  that  the  plaintiff's  cause  of  ac:ion 
is  barred  by  the  statute  of  limitations  by  reason  of  the  neglect  to  file 
the  annual  report  long  prior  to  the  maturity  of  the  bonds.  The  bonds 
became  due  and  payable  December  1,  1893,  at  which  time,  and  not 
before,  the  plaintiff's  right  of  action  against  the  company  or  the 
directors  accrued.  This  action  was  commenced  May  13,  1896,  and. 
consequently,  within  three  years  after  the  accrual  of  the  right  of  ac 
tion  to  recover  the  debt,  either  of  the  company  or  of  the  directors. 
This  canse  of  action,  as  it  existed  on  the  1st  day  of  December,  1893. 
could  not  be  extended  by  subsequent  defaults,  as  respects  those  trus- 
tees, whose  liability  for  the  debt  had  then  become  fixed  by  reason  of 
the  previous  defaults;  so  that,  if  this  action  had  been  brought  after 
the  expiration  of  three  years  from  the  time  the  cause  of  action  ac- 
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crned  (December  1, 1893),  the  defendants  Holden  would  be  discharged 
from  liability.  But,  since  the  action  was  brought  in  time,  and  the 
proofs  and  the  admissions  of  the  parties  show  that  the  defendauts 
Holden  have  incurred  a  legal  liability  to  pay  the  plaintiff's  bonds,  it 
is  immaterial  to  them,  in  point  of  law,  whether  the  complaint  is 
founded  upon  the  last  or  the  first  default,  or  any  of  the  intermedi- 
ate defaults.  There  has  been  no  alteration  of  the  debt  in  any  man- 
ner or  form  during  all  this  period  of  time,  and  a  technical  objection 
of  that  character  is  utterly  insufficient  to  constitute  a  substantial 
defense  to  the  action.  It  is  admitted  that  there  have  been  conJtinuous 
defaults  in  each  and  every  year  since  the  plaintiff  became  the  owner 
of  the  bonds  in  suit,  and,  consequently,  that  the  defendants  Holden 
have  incurred  a  statutory  liability  to  pay  them.  A  complaint 
founded  upon  the  last  default  in  no  way  increases,  alters,  or  affects 
the  measure  of  their  liability,  or  injuriously  affects  them  in  their 
defense  to  the  action ;  on  the  contrary,  it  is  beneficial  to  them,  since 
it  brings  into  the  action  a  co-director,  who  is  also  liable  for  the  pay- 
ment of  the  same  debt.  And  this  brings  us  to  the  objection  that 
there  is  an  improper  joinder  of  causes  of  action,  in  this:  that  the 
defendant  Hedstrom  is  liable  only  for  the  default  in  January,  1896. 
and  not  for  any  previous  default  before  he  became  a  director;  and 
that  the  Holdens  are  not  liable  to  an  action  based  upon  the  default 
of  that  year.  The  answer  to  this  objection  is  that  when  the  defend- 
ant Hedstrom  became  liable  for  the  payment  of  the  plaintiff's  bonds, 
the  defendants  Holden  were  also  liable  for  the  same  identical  debt, 
no  more  and  no  less,  although  their  liability  had  theretofore  accrued ; 
and,  since  they  faileid  to  coniiily  with  the  requirements  of  the  statute 
by  neglecting  to  file  a  report  in  the  year  1896,  it  is  no  defense  for  them 
to  say  that  their  obligation  to  pay  the  same  debt  accrued  upon  the 
previous  defaults.  Their  obligation  was  continuing,  and  existed  at 
the  time  when  their  co-director  became  obligated  to  pay  the  same 
debt,  and  'thus  a  joint  and  several  liability  accrued.  See  Vincent  v. 
Sands,  42  How.  Prac.  231,  affirmed  without  an  opinion  in  58  N.  Y.  67.3. 
That  the  plaintiff's  cause  of  action  is  not  barred  by  the  statute  of  lim- 
itations is  clear  upon  the  authorities.  Losee  v.  Bullard,  79  N.  Y. 
406;  Rector,  etc.,  v.  Vanderbilt,  98  N.  Y.  170;  Bruce  v.  Piatt,  80  N. 
Y.  379;  Duckworth  v.  Roach,  81  N.  Y.  49;  Allen  v.  Clark,  108  N.  Y. 
269, 15  N.  E.  387;  Gold  v.  Clyne,  134  N.  Y.  262,  31  N.  E.  980;  Chap 
man  v.  Comstock,  58  Hun,  325,  11  N.  Y.  Supp.  920.  I  have  consid- 
ered the  other  objections  made  to  the  plaintiff's  right  of  action,  but 
find  them  untenable. 

The  motion  for  a  new  trial  should  be  denied,  and  judgment  ordered 
for  the  plaintiff  upon  the  verdict.     All  concur. 
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In  re  BUFFALO  TKACXION  CO. 

(Supreme  (3ourt,  Appellate  Division,  Fourtti  Department     Febriiary  6,   189S  • 

1.  Street  Railways— Cokbbnt  of  Abutting  PnorEBTv  Owsebs — Curative 
Statute. 

Under  Laws  1896,  c.  649,  Talldating  proceedings  to  obtain  authority  t) 
maintain  street  surface  railroads  wlilch  are  defi'i-tlve  for  failure  to  compiy 
witb  General  Railroad  Law,  {  59,  and  providing  that  such  surface  railroads 
may  be  constructed  and  operated  on  obtaining  the  consent  of  the  abutting 
property  owners,  the  consent  of  such  proi)erty  owners  need  not  be  obtained, 
where  the  commissioners  appointed  by  the  court,  on  application  for  leave 
to  construct  such  road  determine  the  necessity  thereof,  and  sfuch  determina- 
tion Is  confirmed  by  the  court 

i.  Statutes— Re-Enactikg  Existing  Laws. 

Laws  ISIIC,  c.  619,  validating  proceedings  to  obtain  authority  to  maintain 
street  surface  railroads  which  do  not  conform  to  (General  Railroad  Law. 
c.  59,  is  not  in  conflict  with  Const  art  3,  {  17,  providing  that  no  act  diall 
be  passed  making  an  existing  law  a  part  thereof  without  inserting  same. 

t.  Same — Local  or  Private  Laws. 

Laws  1896,  c.  649,  validating  defective  proceedings  to  obtain  authority  Ci> 
maintain  street  surface  railroads,  is  not  a  local  or  private  statute,  within  the 
prohibition  of  Oust  art  3,  i  IS,  though  It  may  affect  but  one  railroad  com- 
pany In  the  state. 

4.  Street  Railroads— Cossent  of  Local  AcTnoRiriBS. 

The  board  of  aldermen  fixed  the  day  of  hearing  of  an  application  for  leave 
to  construct  a  street  railroad  as  required  to  be  obtained  by  General  Railroad 
Law,  f  91,  as  amended  by  Laws  1896,  c.  855,  and  notice  of  such  day  of 
hearing  was  given.  On  the  day  fixed  that  boai'd  passed  a  resolution  grant- 
ing such  leave,  which  was  afterwards  approved  by  tlie  board  of  council- 
men  and  the  mayor.  Held,  that  such  leave  was  o1>tiUiied  in  substantial  com- 
pliance with  the  law. 

Ward,  J.,  dissenting. 

Motion  by  the  Buffalo  Traction  Company  to  confirm  report  of  com- 
missioners, appointed  by  the  court,  repoi'ting  in  favor  of  the  construc- 
tion and  operation  of  petitioner's  street  railway  through  the  street!! 
as  petitioned. 

This  proceeding  was  instituted  under  section  94  of  the  railroad  law  by  the 
service  of  a  verified  petition  upon  the  property  owners  residing  on  Utlca  street. 
In  the  city  of  BufTalo.  who  had  not  given  their' consent  to  the  construction  of 
the  petitioner's  rnllroad.  and  was  returnable  before  this  court  on  the  2:5d  of 
March,  1897.  The  court  by  an  order  duly  made  herein,  and  bearing  date  titc 
9th  day  of  April,  1897,  appointed  three  commissioners  to  determine  whether  the 
petitioner's  street  surface  railroad  ought  to  be  constructed  and  operated  on  sal<] 
street.  Legal  objections  were  taken  by  the  counsjl  for  the  proi)erty  owners, 
and  it  was  made  a  part  of  the  order  appointing  the  commissioners  '^at  all  legnl 
objections  as  to  the  right  of  the  petitioner  to  construct  its  said  road  be,  and  th-> 
same  hereby  are,  reserved  until  the  filing  and  report  of  the  commissioners  hereby 
appointed."  Tlie  commissioners  took  testimony  and  heard  the  parties,  and 
have  reported  in  favor  of  the  petitioner's  rights  to  construct  and  operate  the 
said  street  railway,  and  the  petitioner  moves  to  confirm  the  report  of  the  said 
commissioners.  The  landowners  object  to  its  confirmation,  and  present  certain 
legal  objections,  which  were  reserved  for  consideration  at  the  time  that  the 
commissioners  were  appointed,  to  be  disposed  of  ui>on  Uie  coming  In  of  tta" 
report 
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J.  H.  Metcalf,  for  petitioner, 

Eugene  Bartlett,  for  contestant  landowners. 

ADAMS,  J.  On  the  23d  day  of  March,  1897,  this  court  appointed 
three  commissioners  to  determine  whether  a  street  surface  railroad 
ought  to  be  constructed  and  operated  in  East  and  West  Utica  street, 
in  the  city  of  Buffalo.  The  order  appointing  such  commissioners 
was  made  upon  the  application  of  the  Buffalo  Traction  Company; 
snch  application  being  based  upon  a  duly-verified  petition,  which 
stated,  among  other  things,  that  the  petitioner  had  obtained  the  con- 
sent of  the  local  authorities  of  the  city  having  control  of  those  por- 
tions of  the  streets  and  highways  upon  which  it  was  proposed  to 
construct  its  railroad,  but  that  the  owners  of  more  than  one-half  in 
value  of  the  property  along  the  proposed  route  thereof  had  refused 
to  consent  to  its  constructicm,  maintenance,  and  operation.  Several 
of  the  property  owners  filed  answers  to  the  petition,  denying  many 
of  the  allegations  therein  contained,  and  more  especially  the  one 
which  stated  that  the  consent  of  the  local  authorities  had  been  ob- 
tained. The  answers  likewise  averred  that  the  petitioner  had  failed 
in  various  particulars,  which  were  specifically  mentioned,  to  comply 
with  the  requirements  of  section  69  of  the  general  railroad  law,  and 
for  thesei  reasons  demanded  that  the  proceedings  should  be  dismissed. 
The  order  heretofore  made  by  this  court  expressly  provided  that  all 
the  issues  raised  by  the  contestants'  answers  should  be  reserved  until 
the  commissioners  had  made  find  filed  their  report.  Subsequently 
a  hearing  was  had  before  the  commissioners  named  in  the  order, 
who  have  since  reported  and  certified  to  this  court  that,  in  their  judg- 
ment, "the  street  surface  railroad  of  the  said  Buffalo  Traction  Com- 
pany, above  entitled,  ought  to  be  constructed  and  operated  in  East 
and  West  Utica  street,  in  the  city  of  Buffalo."  Upon  the  present 
application  to  confirm  such  report,  the  objections  raise<l  by  the  con- 
testants' answers  are  renewed,  aind  it  becomes  necessary,  therefore, 
at  this  stage  of  the  proceedings,  to  give  to  them  the  consideration 
which  their  importance  and  the  magnitude  of  the  interests  involved 
demand. 

Before  discussing  the  several  legal  propositions  to  which  our  atten- 
tion has  been  directed,  it  is  proper  to  observe  that  our  examination  of 
the  proofs  accompanying  the  report  of  the  commissioners  satisfies 
us  beyond  any  question  that  the  conclusion  reached  by  them  respect- 
ing the  necessity  and  propriety  of  constructing  the  proposed  sur- 
face railroad  through  East  and  West  Utica  street  is  fully  justified. 
Indeed,  we  fail  to  see  how,  with  any  regard  to  such  proofs,  they  could 
have  reached  a  different  conclusion;  and  therefore  we  ought  not  to 
hesitate  to  grant  the  present  application,  unless  satisfied  that  there 
is  some  legal  obstacle  in  the  way  of  confirmation.  We  proceed  at 
once,  therefore,  to  an  examination  of  the  real  questions  in  the  case. 

The  objections  raised  by  the  contestants  are  numerous,  but  they  all 
arise,  either  directly  or  indirectly,  out  of  the  alleged  failure  upon 
the  part  of  the  petitioner  to  comply  with  the  requirements  of  sec- 
tions 59  and  91  of  the  railroad  law,  which,  so  far  as  it  is  necessary  for 
our  present  purpose  to  quote  therefrom,  read  as  follows,  viz.: 
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"No  raUroad  corporation  hereafter  formed  under  the  laws  of  this  state  shall 
exercise  the  powers  conferred  by  law  upon  such  corporations  or  begin  the  con- 
struction of  its  road  until  the  directors  shall  cause  a  copy  of  the  articles  of  aso- 
clation  to  be  published  In  one  or  more  newspapers  In  each  county  in  which  the 
road  Is  proposed  to  be  located,  at  least  once  a  week  for  three  successive  weeks, 
and  sliaU  tile  satisfactory  proof  thereof  with  the  board  of  raOroad  commlsston- 
ers;  nor  until  the  board  of  railroad  commissioners  shall  certify  that  the  fore- 
going conditions  have  been  complied  with,  and  also  -that  public  convenience  and 
a  necessity  require  the  construction  of  said  railroad  as  proposed  in  said  artides 
of  association.    •    •    •"    General  Railroad  Law,  §  59. 

"A  street  surface  railroad,  or  extensions  or  branches  thereof,  shall  not  be  bant 
extended  or  operated  unless  the  consent  In  writing  acknowledged  or  proved  as 
are  deeds  entitled  to  be  recorded,  of  the  owners.  In  cities  and  villages,  of  one- 
haJf  in  value,  and  In  towns,  not  within  the  corporate  limits  of  a  city  or  vlUage, 
of  the  owners  of  two-thirds  in  value,  of  the  property  bounded  on,  and  also  the 
consent  of  the  local  authorities  having  control  of  that  portion  of  a  street  or 
highway  upon  which  it  is  proposed  to  build  or  operate  such  railroad  shall  have 
been  first  obtained.    •    •    •"    Id.  §  91. 

It  is  not  claimed  by  the  learned  counsel  for  the  petitioner  that  any 
of  these  conditions  have  been  performed,  save  the  one  requiring  that 
the  consent  of  the  local  authorities  be  first  obtained.  On  the  con- 
trary, it  is  conceded  that  the  board  of  railroad  commissioners  has 
refused  to  certify  that  public  convenience  and  a  necessity  require 
the  construction  of  the  petitioner's  road,  and  that  the  requisite  con- 
sent of  property  owners  along  the  line  of  its  railroad  has  not  been 
obtained.  But,  while  thus  admitting  that  its  preliminary  pro- 
ceedings are  irregular  and  defective  in  the  particulars  just  men- 
tioned, the  petitioner  neverJ;helesB  insists  that,  having  obtained  the 
certificate  of  the  commissioners  heretofore  appointed  that  the  road, 
in  their  opinion,  ought  to  be  constructed,  it  is  in  a  position  to  de- 
mand the  relief  sought  by  this  application,  and  it  bases  its  conten- 
tion upon  an  enabling  act  passed  by  the  legislature  of  this  state  in 
1896,  and  which  provides  as  follows,  viz. : 
"An  act  to  validate  and  confirm  certain  consents  heretofore  given  by  the  local 

authorities  of  cities  of  the  first  and  second  class  in  the  construction,  operation 

and  maintenance  of  street  surface  railroads  therein. 

"Section  1.  All  consents  given  since  December  1st,  eighteen  hundred  and 
ninety-five,  by  the  local  authorities  of  any  city  of  the  first  or  second  class,  to 
the  construction,  operation  and  maintenance  of  a  street  surface  railroad  in  anv 
such  city  by  a  railroad  corporation  which  has  not  complied  with  the  provisioiu 
of  section  59  of  the  railroad  law  or  has  failed  to  obtain  the  certificate  therein 
provided  for,  are  hereby  validated  and  confirmed,  and  any  such  corporation 
may  construct,  operate  and  maintain  a  street  surface  railroad  over,  along  and 
upon  the  streets,  avenues,  highways  and  public  places  described  in  such  con- 
sent upon  obtaining  the  consent  of  the  owners  of  property  bounded  on  such 
streets,  avenues,  highways  and  public  places  as  provided  by  law."  Laws  ISSio, 
c.  649. 

The  sole  purpose  of  this  enactment  is  obviously  to  afford  relief 
to  street  railroad  companies  in  cities  of  the  first  and  second  class 
which  have  for  any  reason  omitted  to  observe  the  preliminary  rp- 
quirements  of  section  59  of  the  railroad  law ;  and,  it  being  conceded 
that  the  city  of  Buffalo  is  a  city  of  the  second  class,  the  petitioner 
is  clearly  brought  within  its  operation  and  may  avail  itself  of  its 
provisions,  provided  the  act  is  a  valid  exercise  of  legislative  power. 
It  is  the  contention  of  the  contestants;  however,  that  this  enactment 
is,  in  several  respects,  in  direct  contravention  of  the  constitution 
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of  the  state,  and  we  shall  consider,  therefore,  such  of  the  proposi- 
Uons  discussed  by  counsel  as,  in  our  opinion,  have  ai^y  material, 
bearing  upon  the  issue  thus  presented. 

The  first  of  these  propositions  to  which  we  shall  direct  onr  atten- 
tion is  the  one  advanced  by  the  contestants,  to  the  effect  that  the  peti- 
tioner cannot  avail  itself  of  the  privileges  afforded  by  the  enabling 
act  to  which  reference  has  just  been  ma^e,  for  the  reason  that  it  has 
failed  to  obtain  the  consent  of  the  owners  of  property  bounded  by 
the  "streets,  avenues,  highways  and  public  places,  over  or  through 
which  it  proposes  to  construct  its  road";  such  consent  being  ex- 
pressly required  as  a  condition  precedent  to  the  enjoyment  of  the 
benefits  conferred  by  the  act  The  petitioner,  in  seeking  to  avail 
itself  of  the  privileges  granted  by  the  legislature,  was  undoubtedly 
bound  to  eznrcise  the  same  according  to  the  terms  and  conditions 
upon  which  they  were  granted.  In  other  words,  it  was  not  at  lib- 
erty to  accept  such  of  them  as  were  deemed  desirable  and  reject  the 
remainder  (In  re  Metropolitan  Transit  Co.,  Ill  N.  Y.  588,  19  N.  E. 
645) ;  and  therefore,  if  it  has  in  fact  failed  to  fulfill  any  of  the  condi- 
tions imposed  upon  it  by  the  act  of  1896,  the  contestants  are  clearly 
correct  in  their  contention.  As  has  been  before  stated,  the  consent 
of  the  property  owners  certainly  has  not  been  obtained.  There  is 
no  controversy  as  respects  this  feature  of  the  case.  But,  independ- 
ently of  the  act  in  question,  the  petitioner  was  not  obliged  to  obtain 
such  consent  before  constructing  and  operating  its  road ;  for,  under 
the  general  railroad  law,  it  might,  in  the^vent  of  its  failure  to  obtain 
the  same,  apply  to  this  court,  as  it  did,  for  the  appointment  of  com- 
missioners, whose  determination  of  the  question,  when  confirmed  by 
the  court,  is  to  be  taken  in  lieu  of  the  consent  of  the  property  own- 
ers (State  Ckjnst.  art.  3,  §  18;  General  Railroad  Law,  §  94);  and  the 
important  inquiry  with  which  we  are  now  confronted  is,  does  the 
act  of  1896  impose  any  other  or  different  conditions  from  those  exist- 
ing prior  to  its  passage? 

In  this  connection  it  is  to  be  noted  that  the  act  provides  that  the 
consent  of  adjoining  landowners  shall  be  obtained  in  the  manner 
"provided  by  law";  which  means,  of  course,  that  it  shall  be  obtained 
to  the  extent  and  in  the  manner  specified  in  section  91.  But  suppose 
that  the  owners,  as  in  the  present  instance,  refuse  to  yield  their  con- 
sent; is  a  corporation  seeking  to  construct  a  surface  railroad  to 
be  deprived  of  the  alternative  remedy  provided  by  section  94?  Such 
a  construction,  we  think,  would  be  both  harsh  and  unnatural,  and  it 
is  one  which  we  do  not  understand  the  contestants  to  seriously  insist 
should  be  given  to  the  words  just  quoted;  their  contention  being 
that  this  provision  is  in  conflict  with  section  17  of  article  3  of  the 
state  constitution,  which  declares  that  "no  act  shall  be  passed  which 
shall  provide  that  any  existing  law,  or  any  part  thereof,  shall  be 
made  or  deemed  a  part  of  said  act,  or  which  shall  enact  that  any  ex- 
isting law,  or  part  thereof,  shall  be  applicable,  except  by  inserting 
it  in  such  act";  and  if  the  petitioner  were  seeking  to  qualify  the 
substance  of  the  special  act,  or  to  limit  or  modify  its  terms  by  refer- 
ence to  any  other  act,  this  contention  would  undoubtedly  be  well 
founded.     It  has  been  held,  however,  that  this  constitutional  inhibi- 
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tion  does  not  relate  to  mere  matters  of  procedure,  but  that,  in  cases 
.where  "the  right  is  given,  the  duty  declared,  or  burden  inipoMed  by 
the  special  statute,  but  the  enforcement  of  the  right  or  duty,  and  the 
final  imposition  of  the  burden,  are  directed  to  be  in  the  form  and  by 
the  procedure  given  by  the  other  and  general  laws  of  the  state." 
ihere  is  no  violation  of  either  the  letter  or  the  spirit  of  the  constitu 
tion.  People  v.  Banks.  67  N.  Y.  568-575.  This  principle  was  re 
a£Brmed  in  Be  Union  Ferry  Co.,  98  N.  Y.  139 ;  and  more  recently  in 
the  case  of  People  v.  Lorlllard,  135  N.  Y.  285,  31  N.  E.  1011.*  It 
has  also  been  adopted  by  the  supreme  court  of  New  Jersey,  in  giving 
construction  to  a  similar  provision  of  the  constitution  of  that  state. 
De  Camp  v.  Railroad  Co.,  47  N.  J,  Law,  43-49. 

Again,  it  is  urged  that  the  act  of  1896  is  repngnant  to  section  !■< 
of  the  same  article  of  the  constitution,  in  that  it  is  a  private  or  local 
bill,  granting  to  the  petitioner  the  right  to  lay  down  its  railroad 
tracks  in  the  city  of  Buffalo.  But  this  proposition,  it  seems  to  us. 
cannot  be  sustained  without  resorting  to  a  rule  of  construction  which 
is  not  favored  by  the  courts;  for  it  is  well  settled  that  a  constitu- 
tional provision  which  aims  to  correct  some  particular  evil  should 
not  be  so  construed  as  to  embrace  cases  which  do  not  fairly  fall 
within  its  general  purpose  and  policy.  In  other  words,  unless  n 
statute  is  absolutely  at  war  with  the  constitution  it  should  not  be 
declared  invalid.  People  v.  Terry,  108  N.  Y.  1,  14  N.  E.  815.  Sucli 
is  manifestly  not  the  case  here,  for  the  act  in  question  does  not  refer 
to  the  petitioner  nor  to  any  other  corporation  or  association ;  neither 
does  it  grant  to  any  existing  railroad  corporation  in  this  state  excln 
sive  franchises.  It  simply  confers  and  confirms  certain  rights  and 
privileges  to  which  the  petitioner,  in  common  with  all  other  surface 
railroads  in  the  state,  was  entitled  under  the  general  laws,  but  which 
it  had  omitted  to  avail  itself  of  by  failing  to  c<mform  to  the  require- 
ments of  those  laws,  and  it  should,  therefore,  as  we  have  already 
indicated,  be  regarded  as  in  pari  materia  with  the  general  railroad 
law.  In  re  New  York  El.  R.  Co.,  70  N.  Y.  327;  Mayor,  etc..  of  Citv 
of  New  York  v.  Eighth  Ave.  R.  Co.,  118  N.  Y.  389,  23  N.  E.  550.  It 
may  be  that  Buffalo  is  the  only  city,  and  that  the  petitioner  is  the 
only  railroad  company  in  the  state,  which  will  be  affected  or  bene- 
fited by  this  enabling  act.  This  circumstance,  however,  does  not 
constitute  the  law,  which,  as  we  have  seen,  is  general  in  its  terms, 
a  local  or  private  bill,  within  the  meaning  of  the  provision  of  the 
constitution  to  which  we  have  adverted.  People  v.  Squire,  107 
N.  Y.  593,  14  N.  E.  820. 

With  the  last  proposition  established  in  the  manner  indicated,  we 
think  it  follows,  as  a  necessary  corollary,  that  the  act  of  1896  dots 
not  fall  within  the  constitutional  inhibition  of  section  16,  art.  :J. 
which  provides  that  no  local  or  private  bill  shall  embrace  more  thai 
one  subject,  which  subject  shall  be  expressed  in  its  title. 

Having  thus  considered  the  objections  to  the  petitioner's  motion, 
with  a  view  to  ascertaining  wherein,  if  at  all,  the  act  of  1896  is  in 
conflict  with  the  fundamental  law  of  the  state,  and  having  reached  a 
conclusion  upon  this  branch  of  the  case  which  is  adverse  to  the  con- 
tention of  the  contestants,  it  only  remains  to  determine  whether  the 
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petitioner  has  brought  itself  within  that  provision  of  the  act  which 
requires  it  to  obtain  the  consent  of  the  local  authorities  of  the  city  of 
Buffalo  to  the  construction  of  its  railroad.  Section  91  of  the  general 
railroad  law,  as  amended  by  chapter  855  of  the  Laws  of  1896,  after 
requiring,  as  a  condition  precedent  to  the  construction  of  a  surface 
railroad,  that  the  consent  of  the  local  authorities  shall  be  obtained, 
provides  that  "in  cities  the  common  council,  acting  subject  to  the 
power  now  possessed  by  the  mayor  to  veto  ordinances,"  shall  be  the 
local  authorities  referred  to;  "and  that  if  in  any  city  or  county  the 
exclusive  control  of  any  street,  avenue  or  other  property,  which  is  to 
be  used  or  occupied  by  any  such  railroad,  is  vested  in  any  other  au- 
thority, the  consent  of  such  authority  shall  also  be  first  obtained." 
It  seems  that,  by  the  charter  of  the  city  of  Buffalo,  "the  legislative 
power  of  the  city  shall  be  vested  in  a  common  council,  which  shall 
consist  of  a  board  of  councilmen  and  a  board  of  aldermen"  (Rev. 
Charter  City  of  Buffalo,  c.  1,  tit.  2,  §  4);  and  that  "no  action  of  the 
conunon  council  shall  be  of  force  unless  it  shall  have  originated  in 
the  board  of  aldermen,  and  shall  have  been  approved  by  the  board  of 
councilmen;  but  the  board  of  councilmen  may  amend  any  measure 
transmitted  to  it  and  return  the  same  to  the  board  of  aldermen  for 
further  consideration;  if  the  board  of  aldermen  agree  to  such  an 
amendment  its  action  as  amended  shall  be  the  action  of  the  common 
council;  if  it  shall  not  agree  thereto,  and  shall  further  amend  it. 
they  may  return  the  measure  as  finally  passed  by  it  to  the  board  of 
councilmen  for  its  further  consideration"  (Id.  §  5).  And  it  is  further 
provided,  by  the  section  last  quoted,  that  "whenever  by  law  the  giving 
of  notice,  reference  to  any  committee  or  any  oflScer  or  person,  or  other 
act  is  made  a  prerequisite  to  action  by  the  common  council,  it  shall 
be  necessary  for  such  notice  to  be  given,  reference  to  be  made  or 
other  act  to  be  done  by  the  board  of  aldermen  only,  unless  herein 
otherwise  specifically  provided." 

It  is  averred  in  the  petition  herein  that  the  consent  of  the  com- 
mon council  of  the  dty  of  Buffalo  to  the  construction  of  the  proposed 
railroad  has  been  obtained,  and  that  such  consent  was  duly  approved 
by  the  mayor  of  the  city  on  the  6th  day  of  January,  1896.  The  con- 
testants, while  denying  this  averment,  undertake  to  set  out  in  their 
answers  the  several  steps  taken  by  the  petitioner  in  its  attempt  to 
procure  the  consent  of  the  local  authorities,  from  which  it  is  made 
to  aiq)ear  that  the  petitioner  filed  its  application  for  leave  to  con- 
struct its  road  with  the  board  of  aldermen  of  the  city  on  the  11th 
day  of  November,  1895;  that  on  the  2d  day  of  Decembsr,  following, 
thiat  branch  of  the  common  council  adopted  a  resolution  to  the  effect 
that  such  application  would  be  first  considered  by  the  common  council 
on  the  21st  day  of  December,  1896,  and  directed  the  publication  of 
such  resolution  in  two  daily  newspapers  of  the  city,  to  be  designated 
by  the  mayor,  and  that  such  resolution  was  subsequently  approved  by 
the  board  of  councilmen,  signed  by  the  mayor,  and  duly  published  in 
the  manner  directed.  It  is  further  asserted  that  no  meeting  of  the 
common  council  was  held  on  the  21st  day  of  December,  but  that  on 
that  day  the  petitioner's  application  was  considered  by  the  board  of 
aldermen  only,  which  bodv  thereafter,  and  on  the  23d  day  of  De- 
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cember,  adopted  the  resolution  granting  permission  to  the  petitioner 
to  construct  and  operate  its  railroad  in  the  various  streets  of  the  city, 
which  resolution  was  on  the  following  day  approved  and  adopted  by 
the  board  of  councilmen. 

It  is  argued  by  the  learned  counsel  for  the  contestants  that  the 
consent  thus  granted  was  wholly  unauthorized,  and  that  it  is  there- 
fore illegal  and  void.  We  do  not  discover  why  the  city's  consent, 
even  upon  the  contestant's  theoiy,  was  not  obtained  in  substantial 
compliance  with  the  requirements  of  the  city  charter,  and,  if  so,  it  be- 
comes unnecessary  to  further  consider  this  particular  feature  of  the 
case,  inasmuch  as  the  statute  expressly  declares  that  any  notice,  pub- 
lication, or  consideration,  heretofore  or  hereafter  given,  made  or  had 
in  substantial  conformity  with  the  requirements  thereof,  shall  be  suf- 
ficient. General  Railroad  Law,  §  92.  In  case  the  contention  of  the 
learned  counsel  for  the  contestants  is  well  founded,  that  chapter  64!) 
of  the  laws  of  1896  is  unconstitutional,  it  affords  no  reason  for  not 
confirming  the  report  of  the  commissioners. 

Before  a  street  railroad  can  be  built,  three  consents  must  be  ac- 
quired: (1)  Of  the  owners  of  lands  abutting  on  the  street  in  which 
the  road  is  to  be  constructed,  or  the  substituted  consent  of  this 
court;  (2)  of  the  local  authorities  having  control  of  the  street  to  be 
occupied;  (3)  of  the  board  of  railroad  commissioners.  By  this  pro- 
ceeding the  petitioner  is  simply  seeking  to  acquire  the  consent  of  this 
court,  in  the  place  of  the  consult  of  the  abutters,  which  has  been 
refused.  In  case  the  consent  of  the  local  authorities  is,  as  the  con- 
testants assert,  wholly  vdd,  and  in  case  the  coniFent  of  the  board  of 
railroad  commissioners,  and  a  new  consent  of  the  local  authorities, 
must  be  obtained  before  the  road  can  actually  be  constructed  through 
the  street  in  question,  such  facts  are  no  defense  to  this  proceeding, 
which  is  quite  independent  of  the  second  and  third  proceedings. 

Ouc  conclusion  of  the  whole  matter,  therefore,  is  that  the  act  of 
1896  is  not  in  conflict  with  the  fundamental  law  of  the  state;  that 
while  the  petitioner  has  undoubtedly  neglected  to  take  some  of  the 
preliminary  steps  required  by  the  general  law  as  a  condition  to  the 
construction  and  operation  of  its  road,  which  but  for  that  act  would 
deprive  it  of  the  right  to  maintain  these  proceedings,  it  is  nevertheless 
in  a  position,  by  virtue  of  the  special  act,  to  apply  to  this  court  for 
permission  to  lay  its  tracks  in  East  and  West  Utica  street;  and  that, 
in  view  of  the  report  made  by  the  commissioners  to  whom  the  mat- 
ter has  been  referred,  such  application  ought  to  be  granted. 

Motion  to  confirm  the  report  of  the  conunissioners  granted.  All 
concur,  except  WARD,  J.,  dissenting. 

WARD,  J.  (dissenting).  The  legislature  has  imposed  three  condi- 
tions upon  the  occupation  of  the  street  of  a  city  by  a  street  railroad: 
First  The  certificate  of  the  state  board  of  railroad  commissioners 
that  public  convenience  and  necessity  requires  the  construction  of 
its  railroad.  This  is  made  necessary  by  section  59  of  chapter  565 
of  the  Laws  of  1890,  as  amended  by  chapter  545  of  the  Laws  of 
1895.  That  section  further  provides  that,  if  the  commissioners  re- 
fuse this  certificate,  an  appeal  lies  to  the  gen«*al  term  of  the  supreme 


Digitized  by 


Google 


•Sup.  Ct.)  IN    BK    BUiKALO    TRACTION    CO.  1059 

court  (now  appellate  division)  of  the  department  in  which  the  rail- 
road is  to  be  constructed,  in  whole  or  in  part  The  appellate  court, 
if  sufficient  reasons  appear,  may  order  the  commissioners  to  issue 
the  certificate.  Secondt  Consent  of  the  city  authorities.  Third. 
The  consent  of  the  owners  of  one-half  in  value  of  the  property 
bounded  on  the  street  proposed  to  be  taken.  Section  94  of  the  same 
act,  as  amended  by  chapter  676  of  the  Laws  of  1892,  provides  that, 
if  the  property  owners  do  not  consent,  the  corporation  failing  to 
obtain  consent  may  apply  to  the  general  term  (now  appellate  divi- 
sion) of  the  proper  department  for  the  appointment  of  three  commis- 
sioners to  determine  whether  such  railroad  ought  to  be  constructed 
and  operated,  upon  due  notice ;  and  the  court  may,  in  a  proper  case, 
appoint  commissioners  to  hear  the  parties;  and  if  they  diall  report 
that  such  road  ought  to  be  constructed  and  operated,  and  such  report 
is  confirmed  by  the  court,  this  result  shall  be  taken  in  lieu  of  the 
consent  of  the  property  owners.  The  state  constitution,  which  took 
effect  January  1,  1895  (see  article  3,  §  18),  authorizes  the  legislature 
to  provide  for  this  subject  by  general  laws  with  certain  limitations. 
It  is  conceded  in  this  case  that  the  traction  company  has  neither 
obtained  the  certificate  of  the  railroad  commissioners  nor  the  consent 
of  the  landowners  or  property  owners  upon  Utica  street,  for  the 
construction  of  its  railroad. 

A  question  arises  upon  this  record,  also,  as  to  whether  the  com- 
pany has  obtained  the  consent  of  the  city  authorities  of  the  city  of 
Buffalo.  Some  of  the  property  owners  have  answered,  denying  that 
such  consents  have  been  obtained.  We  have  not  directed  any  refer- 
ence in  order  to  obtain  the  facts  as  regards  the  consent  of  the  city 
authorities,  and  we  have  nothing  before  us  but  the  petition  and  ac- 
companying papers  to  show  that  such  consent  has  been  obtained, 
with  the  denial  of  the  same  in  the  opposing  papers;  but  we  will 
discuss  the  other  questions  in  the  case. 

The  traction  company  claim  that  they  are  relieved  from  the  neces- 
sity of  obtaining  such  certificate  by  reason  of  chapter  649  of  the 
Laws  of  1896,  which  is  entitled  "an  act  to  validate  and  confirm  cer-  • 
tain  consents  heretofore  given  by  the  local  authorities  of  cities  of  the 
first  and  second  class  in  the  construction,  operation  and  mainte- 
nance of  street  surface  railroads  therein" : 

"Section  1.  All  ronspnta  jtlven  since  December  1,  1895,  and  prior  to  February  1, 
1896,  by  the  local  authorities  of  any  city  of  the  first  and  second  class,  to  the 
construction,  operation  and  maintenance  of  a  street  surface  railroad  In  any  such 
dty  by  a  railroad  corporation  which  has  not  complied  with  the  provisions  of 
section  68  of  the  railroad  law  or  has  failed  to  obtain  the  certificate  therein  pro- 
vided for,  are  hereby  validated  and  confirmed,  and  any  such  corporation  may 
construct,  operate  and  maintain  a  street  surface  railroad  over,  along  and  upon 
the  streets,  avenues,  highways  and  public  places  described  In  such  consent  upon 
obtaining  the  consent  of  the  owners  of  property  bounded  on  such  streets,  ave- 
nues, highways  or  public  places  as  provided  by  law." 

The  traction  company  further  claims  that,  while  it  has  not  been 
able  to  obtain  the  consents  of  the  property  holders,  it  is  in  the  act 
of  procuring  a  substitute  for  such  consents  through  the  action  of  this 
court,  in  this  proceeding,  under  section  94,  and  under  the  constitu- 
tional provision  which  we  have  cited;  so  that  its  position,  plainly 
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stated,  is  this:  That  it  need  not  famish  the  railroad  commissioners' 
certificate,  becanse  the  statute  quoted  makes  it  unnecessary;  that 
it  is  .not  required  to  procure  the  consent  of  the  property  holders, 
although  required  by  the  special  act,  as  a  condition  of  dispensing 
with  the  railroad  certificate,  because,  under  the  general  railroad  act, 
the  court  may  consent  for  the  property  holders.  This  position  is  not 
tenable.  The  legislation  upon  this  subject  was  for  the  purpose  of 
throwing  safeguards  around  the  appropriation  of  city  streets  by 
railroad  companies,  of  an  important  and  necessary  character.  When 
the  consent  of  the  city  authorities  was  obtained;  when  the  con- 
sent of  the  railroad  commissioners  was  obtained, — ^then,  and  only 
then,  prior  to  this  special  act  that  we  have  quoted,  could  an  appeal 
be  taken  to  the  court,  if  the  company  was  unable  to  procure  the 
necessary  consents  of  the  property  holders.  That  was  the  condition 
of  the  law  when  the  special  or  curative  act  was  passed.  That  act 
seemed  to  have  a  double  purpose:  First,  to  make  valid  certain  pro- 
ceedings to  obtain  the  consent  of  the  city  authorities;  second,  to 
relieve  the  company  procuring  the  certificate  of  the  railroad  commis- 
sioners. The  legislature  consented  that  they  be  relieved  from  pro- 
curing this  certificate  provided  the  consents  of  the  property  holders 
representing  one-half  in  value  of  the  property  on  Utica  street  were 
obtained.  The  legislature,  in  its  wisdom,  thought  the  property  hold- 
ers protected  if  cme-half  of  their  number  consented  to  the  occupation 
of  this  street  by  the  railroad.  It  did  not  provide  for  the  consent 
of  the  court,  or  any  other  body,  except  such  property  holders.  It 
did  not  adopt  as  a  part  of  that  curative  act  any  prior  legislation  upon 
the  subject  of  constructing  street  railroads  in  cities.  It  simply 
dispensed,  in  its  judgment,  with  the  certificate  of  the  railroad  com- 
missioners, if  the  conditions  imposed  by  the  statute  were  performed 
The  prevailing  opinion  in  this  case  seems  to  hold  that  the  provi- 
sion in  the  curative  act,  that  the  consent  of  the  landowners  should 
be  obtained  in  the  manner  "provided  by  law,"  authorizes  the  court 
to  consent  for  the  landowners,  in  case  they  withheld  their  consent. 
This  construction,  it  seems  to  me,  is  strained  and  unwarranted,  as 
it  permits  the  court  to  consent  for  both  the  railroad  commissioners 
and  the  adjoining  owners,  and  defeats  the  manifest  intent  of  the 
legislature.  The  traction  company  was  bound  to  exercise  the  privi- 
lege of  dispensing  with  this  certificate,  if  at  all,  within  the  terms 
upon  which  it  was  conferred.  It  cannot  take  part  and  reject  the 
rest.  In  re  Metropolitan  Transit  Co.,  Ill  N.  Y.  601,  19  N.  E.  645. 
My  conclusion  is  that  inasmuch  as  the  traction  company  has  not 
obtained  the  certificate  of  the  railroad  commissioners,  nor  the  con- 
sent of  the  property  holders  upon  Utica  street,  it  is  not  in  a  position 
to  ask  for  a  confirmation  of  this  report,  and  that  we  have  no  jurisdic- 
tion to  grant  the  order,  and  that  the  application  to  confirm  the  report 
of  the  commissioners  should  be  denied,  with  costs. 
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GREENE  V.  SHAIN. 
(Supreme  Court,  Appellate  Term.    February  28,  1806.) 

1.  Corporations— Refd8AI<  to  Exhibit  Traksfer  Book— Evidence. 

In  an  action  brought  to  recoyer  tlie  penalty  Imposed  by  Stock  Corporation 
Law,  3  53,  as  amended  by  Laws  1897,  c.  384,  for  an  alleged  "refusal"  by 
defendant  to  allow  plaintiff,  a  stockholder  of  a  foreign  corporation,  to  inspect 
Its  transfer  book,  it  appeared  that  the  demand  was  made  shortly  after  the 
statute  was  enacted,  and  that  defendant  merely  stated  that  he  did  not 
"refuse"  to  show  the  book,  but  could  not  show  it,  b&ause  it  was  not  In  the 
state,  and  that  Immediately  thereafter  such  a  book  was  placed  in  the  New 
York  office,  where  plaintiff  was  at  liberty  to  see  it.  Held,  that  the  statute, 
being  penal,  should  be  strictly  construed,  and  that  there  bad  been  no  such 
"refusal"  as  it  contemplated. 

^L  Ai*peaIj'^~Revie w 

Where  the  Justice  of  a  district  court  has  made  his  decision  on  controverted 
questions  of  fact,  the  weight  of  evidence  will  not  be  reviewed  by  the  ap- 
pellate term  of  the  supreme  court  except  in  cases  of  clear  Injustice. 

Appeal  from  Seventh  district  court. 

Action  by  Burton  E.  Greene  against  Cliarles  D.  Shain.  Judgment 
for  defendant.     Plaintiff  appeals.     Aflimied. 

Argued  befwe  BEEKMAN,  P.  J.,  and  QILDEBSLEEVE  and 
GIEGERICH,  JJ. 

D.  J.  M.  O'Callaghan.  for  appellant 
Alexander  Tison,  for  respondent. 

GILDERSLEEVE,  J,  The  action  is  brought  to  recover  a  penalty 
of  |250,  under  chapter  384  of  the  Laws  of  1897,  amending  section  53 
of  the  stock  corporation  law.     The  statute  provides  as  follows,  viz.: 

"Every  foreign  stock  corporation,  having  an  office  for  the  transaction  of  busi- 
ness in  this  state,  except  moneyed  and  railroad  corporations,  shall  keep  therein 
a  book  to  be  known  as  a  'stock  book.'  •  •  •  Such  stock  book  shall  be  open 
daily,  during  business  hours,  for  the  inspection  of  its  stockholders.  *  *  *  If 
any  such  corporation  has  in  this  state  a  transfer  agent,  *  •  •  such  stock  book 
may  be  deposited  in  the  office  of  such  agent,  and  shall  be  open  to  Inspection  at 
all  times,  during  the  usual  hours  of  transacting  business,  to  any  stockholder. 
•  •  *  For  any  refusal  to  allow  such  book  to  be  inspected,  such  corporation 
and  the  officer  or  agent  so  refusing  shall  each  forfeit  the  sum  of  $^>0,  to  be  re- 
covered by  the  person  to  whom  such  refusal  was  made." 

The  plaintiff  was  a  stockholder  of  the  corporation  known  as  the 
Electricity  Newspaper  Company,  a  foreign  corporation,  and  not  a 
moneyed  or  railroad  one.  It  is  undisputed  that  this  corporation  had 
no  transfer  agent  in  New  York.  On  August  2, 1897,  somewhat  more 
than  two  months  after  the  statute  in  question  had  gone  into  effect, 
plaintiff  and  his  attorney,  Mr.  O'Callaghan,  went  to  the  ofQce  of  the 
corporation  in  this  city,  where  they  found  defendant,  who  was  also  a 
stockholder,  sitting  at  an  open  desk  in  the  business  ofQce.  Plaintiff 
made  a  demand  on  defendant  for  an  inspection  of  the  stock  book. 
Defendant  replied  that  the  only  stock  book  was  in  New  Jersey; 
whereupon  Mr.  O'Callaghan  said  to  defendant:  "Do  I  understand  you 
to  refuse  to  show  Mr.  Greene  the  stock  book?"  Defendant  replied: 
'^o;  I  do  not  refuse.  It  is  not  here.  I  cannot  show  it  to  him." 
The  plaintiff  thereupon  brought  this  action  for  the  penally  provided 
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for  in  the  statnte  above  referred  to,  claiming  that  the  defendant  was 
an  officer  of  the  corporation,  and  had  refused  to  allow  plaintiff  to 
inspect  the  stock  book.  The  defradant  denies  both  of  these  allega- 
tions. The  testimony  shows  that  the  corporation  did  not  have  a  stock 
book  there  at  the  time  of  this  demand;  but  immediately  afterwards, 
having  had  their  attention  called  to  the  statute,  enacted  some  two 
months  before,  of  which  they  had  been  in  ignorance,  tiiey  prepared 
such  a  book,  and  had  it  placed  in  their  New  York  oflSce,  where  plain- 
tiff was  at  liberty  to  inspect  it  had  he  so  desired. 

The  statute  under  which  this  action  is  brought,  being  penal  m  its 
character,  must  be  strictly  construed.  Its  scope  must  not  be  en- 
larged by  implication  or  inference,  and  the  penalty  must  not  be  im- 
posed, except  in  a  case  where  the  plain  language  of  the  jwovision  re- 
quires it.  See  Whitaker  v.  Masterton,  106  N.  Y.  277,  12  N.  E.  604. 
A  strict  constnictiOTi  of  the  wording  of  this  statute  does  not  authorize 
any  assumption  that  defendant  is  punishable  for  the  neglect  of  the 
corporation  to  have  the  stock  book  on  hand  on  the  occasion  in  ques- 
tion. The  only  issue  raised  by  plaintiff's  claim  in  the  case  is  this,  viz.: 
"Was  defendant  an  officer  of  the  corporation,  and  did  he  refuse  to 
allow  the  plaintiff  to  examine  the  stock  botrft?"  Inasmuch  as  there 
was  no  stock  book  there,  it  was  clearly  l>eyond  defendant's  power  to 
ctHuply  with  plaintiff's  demand ;  and  he  particularly  stated  that  he  did 
not  refuse,  but  that  he  could  not  show  the  book  to  plaintiff,  for  the  rea- 
son above  stated.     See  Kelsey  v.  Fermentation  Co.,  41  Hun,  20. 

The  evidence  as  to  whether  defendant  was  an  officer  of  the  corpora- 
tion is  conflicting,  and  not  very  satisfactory.  Defendant  and  one  of 
his  witnesses  deny  positively  that  he  was  an  officer,  but  admit  the 
performance  of  acts  and  duties  on  his  part  that  rather  tend  to  show 
the  contrary.  We  think,  however,  that  there  was  sufficient  evidence 
to  sustain  the  justice  in  finding  that  defendant  was  not  such  an 
officer,  within  tiie  intendment  of  the  law,  as  to  be  subjected  to  the 
penalty  in  question.  Where  the  justice  ha»  made  his  decision  on  con- 
troverted questions  of  fact,  the  weight  of  evidence  will  not  be  re- 
viewed, except  in  cases  of  clear  injustice.  See  Patterson  Co.  Gas 
Governor  v.  Lichtenstein  Bros.  Co.,  9  Misc.  Rep.  726.  29  N.  Y.  Supp. 
1147. 

We  are  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs.     All  concnr. 


SCHIERLOH  V.  SCHIEBLOH  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January.  1S98.) 

Compensation  of  Referee— Statutks—Rbpeai^ 

The  fees  of  a  referee  to  sell  property  pursuant  to  a  judgment,  under  Code 
Civ.  rroc.  i  3297,  as  amended  In  1801  and  1895,  are  the  same  as  thjse  al- 
lowed the  sheriff.  Section  3307,  subd.  7.  provides  for  2V4  per  cent,  on  the 
sum  collected,  not  exceeding  $250.  and  1%  per  cent  of  the  residue  collected 
as  fees  of  the  sheriffs  of  New  York,  Kings,  or  Westchester  counties.  By 
Laws  1890,  c.  523,  §  17,  subd.  7,  a  special  act  was  passed,  which  placed  the 
fees  In  New  York  at  5  per  cent,  on  the  first  |1.000,  2%  per  cent,  on  the  neit 
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$9,000,  ana  1  per  cent,  for  over  $10,000.  Held,  that  the  act  of  1890  must 
be  regarded  aa  repealing  by  Implication  the  Code  provisions  as  to  the  fees  of 
the  sheriff  of  New  York  for  the  sale  of  real  property  under  an  execution, 
and  therefore  the  fees  of  a  referee  In  New  York  City  are  governed  by  Laws 
1890. 

Action  by  Mathilda  Schierloh  against  Anna  Schierloh  and  odierB. 
Motion  to  fix  the  fees  of  the  referee. 

George  H.  Yeaman,  for  plaintiff. 
George  W.  Roderick,  for  defendants. 

FBEEDMAN,  J.  Among  other  things,  I  am  called  upon  to  deter- 
mine the  compensation  of  the  referee  in  this  action,  after  a  sale  of  the 
premises  under  the  judgment.  Under  section  3297  of  the  Code  of 
Civil  Procedure,  the  referee's  fees  in  foreclosure  cases  cannot  exceed 
fSO,  on  a  sale  for  less  than  f  10,000,  and  cannot  exceed  |500  in  any 
other  case.  The  case  at  bar  is  for  dower,  and  the  only  limitation  is 
the  |500  limitation.  The  amount  on  which  the  referee's  compensa- 
tion is  to  be  calculated  is  f9,000.  By  section  3297,  as  amended  in 
1891  and  1895,  the  fees  of  a  referee  to  sell  property  pursuant  to  a 
judgment  are  the  same  as  those  allowed  to  the  sheriff,  with  the  added 
provision — ^which,  however,  does  not  apply  here — that  where  there  is 
a  security  to  be  taken,  or  a  distribution  or  an  application  of  part  of 
the  proceeds  to  be  made,  the  referee  is  further  entitled  to  one-half  of 
the  usual  executor's  conmiissions.  Turning,  then,  to  the  table  of 
fees  for  the  sheriff  (section  3307,  subd.  11),  it  appears  that  the  sheriff's 
fees  are  as  follows:  For  posting  and  publishing  the  notice  of  sale,  for 
selling  and  conveying  real  property,  in  pursuance  of  a  direction  con- 
tained in  a  judgment,  the  like  fees  as  for  the  same  services  upon  the 
sale  of  real  property  by  virtue  of  an  execution;  but,  where  the  real 
property  is  sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
the  sheriff's  entire  compensation  cannot  exceed  f 50. 

The  next  question,  then,  is,  what  are  the  fees  of  the  sheriff  upon  the 
sale  of  real  property  under  and  bv  virtue  of  an  execution?  This  de- 
pends, as  a  general  rule,  upon  subdivision  7  of  section  3307,  which 
provides: 

"For  collecting  money  by  virtue  of  an  execution,"  etc.,  "In  any  county,  except 
New  York,  Kings  or  Westchester,  three  per  centum  upon  the  sum  collected  not 
exceeding  $250,  and  two  per  centum  upon  the  residue  of  the  sum  collected;  and 
in  either  of  the  counties  of  New  York,  Kings  or  Westchester  two  and  one-half  per 
centum  upon  the  sum  collected  not  exceeding  $260,  and  one  and  one-quarter  per 
centum  upon  the  residue  of  the  sum  collected." 

It  further  appears,  however,  that,  in  1890,  a  special  act  was 
passed  (chapter  523,  Laws  1890),  entitled  "An  act  in  relation  to  the 
office  of  sheriff  of  the  city  and  county  of  New  York,"  and  that,  by 
subdivision  7  of  section  17  of  that  chapter,  the  percentages  allowed  to 
the  sheriff  of  New  York  are  increased  as  to  him  to  5  per  cent,  on  the 
first  tl,000,  and  2^  per  cent,  on  the  next  |9,000,  and  1  per  cent,  over 
and  above  110,000.  Chapter  418,  Laws  1892,  in  express  terms  is  an 
amendatory  act  of  the  act  of  1890.  Among  other  things,  it  provides 
for  poundage  to  the  sheriff,  where  an  execution  has  been  vacated  or 
set  aside,  and  to  that  extent  amends  subdivision  7,  c.  523,  Laws  1890. 
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Ttese  two  acta  have  never  been  repealed.  The  question,  therefore, 
arises,  how  they  are  to  be  construed  with  reference  to  subdivision  7, 
§  3307,  Code.  In  Titman  v.  aty  of  New  York,  60  Hun,  123,  14  N.  I. 
Supp.  518,  the  question  involved  related  to  the  construction  of  subdi- 
vision 6  of  section  17  of  the  act  of  1890,  with  rrference  to  subdivision 
6  of  section  3307  of  the  Code;  and  the  general  term  held  that  the  act 
of  1890  provided  a  general  scheme  in  rektion  to  the  fees  of  the  sheriff 
of  the  city  and  coimty  of  New  York,  independently  of,  and  uncon- 
trolled by,  the  general  provisions  of  the  Code  of  Civil  Procedure  in  re- 
lation to  the  fees  of  sheriffs,  and  that  it  is  to  be  regarded  as  having 
repealed  by  implication  the  part  of  subdivision  6  of  section  3307  of  the 
Code  under  consideration  by  the  court  By  analogous  reasoning,  it 
must  be  held  that,  upon  the  question  relating  to  the  fees  of  the  sherif 
of  the  city  and  coun^  of  New  York  upon  the  sale  of  real  property  un- 
der and  by  virtue  of  an  execution,  subdivision  7  of  section  3307  of  the 
Code  has  been  superseded  by  the  act  of  1890,  above  referred  to,  as 
amended  by  the  act  of  1892.  This  view  receives  additional  support 
from  the  very  language  of  section  3308  of  the  Code,  from  which  it  will 
be  seen  that  it  was  the  opinion  of  the  l^islature.  from  the  start  that 
the  fees  and  expenses  of  the  sheriff  of  the  city  and  county  of  New 
York  might  well  be  regulated  by  special  statute.  For  the  reasons 
stated,  subdivision  7  of  section  3307  of  the  Code  must  be  read  as  if  it 
had  been  amended  by  striking  out  the  words  relating  to  the  sheriff  of 
the  city  and  county  of  New  York.  My  conclusion  is  that  the  fees  of 
the  sheriff  of  the  city  and  county  of  New  York  upon  the  sale  of  real 
property  under  and  by  virtue  of  an  execution  are  fixed  by  the  pro- 
visions above  quoted  of  the  act  of  1890,  as  amended  by  the  act  of  1892, 
and  that  consequently  the  compensation  of  the  referee  in  the  case  at 
bar  should  be  calculated  upon  the  same  bas^  In  Darling  v.  Mat- 
thews, 50  N.  Y.  Supp. ,  the  attention  of  Mr.  Justice  Russel  does 

not  seem  to  have  been  sufficiently  called  to  the  acts  of  1890  and  1892. 
Let  an  order  be  presented  on  notice  determining  the  fees  of  the 
referee  in  accordance  with  this  opinion. 


RANDALL  T.  MORNING  JOURNAL  ASS'N. 

(Supreme  Court,  Appellate  Term.    February  28,  1896.) 

Costs — Taxation— Compesbation  of  Expert  Witnkss. 

Extra  eompensatlon  paid  to  aii  expert  witness,  In  excess  of  the  regular  wit- 
ness fees  fixed  by  ConsoL  Act,  {  1370,  cannot  be  taxed  In  an  action  in  the 
district  court. 

Appeal  frtan  district  court. 

Action  by  Daniel  J.  Randall  against  the  Morning  Journal  Associa- 
tion.    From  the  taxation  of  costs,  plaintiff  appeals.     Modified. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and 
GIEGERICH,  JJ. 

H.  J.  Hindes,  for  appellant 
Einstein  &  Townsend,  for  respondent 
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BEEKMAN,  P.  J.  The  qaestion  brought  up  for  review  ocncerns 
the  power  of  the  court  below,  in  adjusting  the  costs  and  disbursements 
of  the  action,  to  tax  and  allow  to  tiie  respondent  the  sum  of  flO  paid 
by  it  for  the  services  of  an  expert  witness  who  testified  for  it  on  the 
trial.  There  is  no  authority  for  such  an  allowance.  The  fees  of 
witnesses  attending  the  trial  in  a  district  court  are  fixed  by  section 
1370  of  the  New  York  City  consolidation  act,  and  only  such  as  the 
statute  sanctions  can  be  allowed.  Although  it  may  be  necessary,  in 
order  to  secure  expwt  evidence,  to  pay  the  witness  compensation  for 
the  service  which  is  required  of  him,  outside  of  the  allowance  pre- 
scribed by  law  for  his  attendance,  it  is  well  settled  that  the  sum  so 
paid  cannot  be  included  in  the  taxable  disbursements  of  the  action. 
Matter  of  Bender's  Will,  86  Hun,  570,  33  N.  Y.  Supp.  907. 

Judgment  modified,  deducting  therefrom  the  sum  of  f  10,  and  as  so 
modified  affirmed,  without  costs.     All  concur. 


SALAZAR  V.  NEW  YORK  &  H.  R.  CO.  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.     November,  1807.) 

EmsERT  Doha  IN— Elevated  Roads —Additional  Bokden— Compknsatiom. 
Railroad  eonipnnieB,  which  had  rightfully  maintained  a  railroad  in  a  .street 
In  front  of  plaintiff's  premises,  were,  in  consequence  of  certain  river  improve- 
ments, required  by  act  of  congress  to  replace  their  bridge  lover  said  river  by  a 
higher  bridge,  thus  necessitating  building  an  elevated  railway  structure  in 
front  of  plaintiff's  premises,  which  was  provided  for  by  state  legislation 
placing  the  matter  under  the  supervision  of  certain  public  authorities.  Held, 
that  the  companies  were  liable  to  make  compensation  for  injuries  inflicted  on 
plalntifTs  property  by  reason  of  these  changes  in  so  far  as  they  Involved  an 
inconsistent  and  excessive  street  use  over  and  above  the  user  which  the  com- 
panies had  theretofore  had  in  the  street 

Action  by  Sophia  Maria  Elosua  y  Salazar,  as  executrix,  etc.,  against 
the  New  York  &  Harlem  Railroad  Company  and  another,  to  recover 
damages  for  building  an  elevated  railway  structure  in  front  of  her  prop- 
erty.     Verdict  for  plaintiff. 

Bushby  &  Berkeley,  for  plaintiff. 

Frank  Loomis  (Ira  A.  Place  and  A.  S.  Lyman,  of  counsel),  for  defend- 
ants. 

FKEEDMAN,  J.  (charging  jury).  Prom  the  fact  that  I  refused  to 
dismiss  the  plaintiff's  complaint,  or  to  grant  defendant's  motion  for 
the  direction  of  a  verdict,  you  must  not  infer  that  I  thereby  meant  to 
rule  that  the  plaintiff  is  to  have  a  verdict  under  any  circumstances. 
My  rulings  only  went  to  the  effect  that,  as  a  matter  of  law,  the  mo- 
tions could  not  be  granted,  because  there  were  questions  of  fact  to  be 
determined  by  the  jury.  Wlien  the  jury  is  called  upon  to  determine  a 
question  of  fact,  it  is  self-evident  that  the  jury  may  find  either  way, 
as  they  find  the  evidence  to  be  worthy  of  belief,  and  that  is  exactly 
this  case.  You  may,  therefore,  find  either  in  favor  of  the  plaintiff  or 
in  favor  of  the  defendants,  as  you  find  certain  facts,  which  you  mast 
determine  before  you  come  to  the  ultimate  question.     You  are  the 
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judges  in  the  determination  of  these  facts,  and  the  responsibility  of 
their  detenuination  rests  with  you.  Bat  at  the  same  time  you  are 
bound  to  take  the  law  as  the  court  will  lay  it  down  for  your  guidance, 
and  apply  it  to  the  facts  as  you  may  find  them.  It  will  not  be  neces- 
sary for  you  to  consider  in  detail  the  precise  rights  of  the  defendants 
under  the  old  deeds  and  maps  which  have  been  put  in  evidence.  All 
you  have  to  do  with  is  what  I  shall  give  to  you  in  general  terms.  The 
defendants  rightfully  maintained,  pursuant  to  law,  a  railroad  in  front 
of  plaintiff's  premises  on  Park  avenue,  formerly  called  Fourth  ave- 
nue, for  more  than  20  years  prior  to  the  acquirement  of  the  title 
to  the  premises  by  the  plaintiff,  and  used  it  continuously  for  general 
railroad  purposes.  If  there  had  been  no  change  in  the  situation  as  it 
then  existed,  the  plaintiff  would  have  no  cause  of  action,  although 
the  trafSc  over  the  road  and  the  number  of  trains  over  the  same  might 
have  increased.  But  with  time  came  a  change.  In  consequence  of 
certain  Ilarlem  river  improvements,  and  especially  the  construction  of 
the  Harlem  ship  canal,  congress  passed  an  act  in  1890  directing  the 
secretary  of  war  to  cause  the  low  bridges  then  crossing  the  Harlem 
river  to  be  replaced  by  higher  bridges;  and  this  involved  the  railroad 
bridge  of  the  defendants  over  the  said  river.  The  substitution  of  a 
higher  bridge  necessarily  involved  the  approaches  to  the  bridge. 
These  matters  led  to  legislation  by  the  state  of  New  York,  and  stat- 
utes were  passed  to  regulate,  improve,  and  enlarge  Park  avenue  above 
106th  street ;  to  provide  for  the  passage  of  intersecting  streets  under 
the  defendants'  railroad  structure;  to  elevate  the  said  railroad  struc- 
ture, and  to  change  the  grade  of  the  railroad ;  and  for  the  construction 
of  a  new  railroad  bridge  at  an  increased  elevation  over  the  Harlem 
river.  Under  these  statutes,  the  defendants  were  not  only  author 
ized,  but  directed,  to  cliange  and  to  elevate  their  railroad  structure  from 
106th  street  nortii.  Provision  was  also  made  as  to  all  the  details  of 
that  work,  and  as  to  the  manner  in  which  it  was  to  be  done,  and  for 
an  inspection  and  supervision  of  the  same  by  certain  specified  public 
authorities.  For  these  reasons  the  altered  structure  of  the  defend- 
ants and  its  use  cannot  be  considered  a  public  nuisance.  Neverthe- 
less, and  notwithstanding  the  fact  that  the  defendants  acted  under 
lawful  authority,  and  in  a  certain  sense  were  even  compelled  to  make 
the  changes,  the  defendants  are  liable  to  make  compensation  for  in- 
juries inflicted  upon  private  property  abutting  on  the  avenue  by  rea- 
son of  these  changes,  in  so  far  as  the  changes  may  have  involved  an 
inconsistent  and  excessive  street  use  over  and  above  the  uses  which 
the  defendants  theretofore  had  in  and  along  the  avenue.  Of  course, 
I  make  no  decision  concerning  all  properties  abutting  on  the  avenue 
between  106th  street  and  the  Harlem  river.  The  rights  of  the  defend- 
ants may  be  different  in  each  block.  But  upon  the  facts  before  me 
concerning  plaintiff's  property  between  116th  and  117th  streets,  I 
feel  bound  to  hold  that  the  defendants  are  bound  to  make  compensa- 
tion if  the  property  was  injured,  especially  as  in  the  case  of  Tocci  v. 
Mayor,  etc.,  reported  in  73  Hun,  46,  25  N.  Y.  Supp.  1089,  it  was  held 
that  under  chapter  339  of  the  Laws  of  1892  the  defendants  surrendered 
their  rights  in  the  avenue,  and  accepted  a  new  franchise  for  an  ele- 
vated railroad.     To  the  extent  stated,  but  not  beyond  it,  the  defend- 
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ants  may  be  considered  and  trfeated  as  trespassers  upon  plaintiff's  prop- 
erty, if  special  damage  has  been  established.  The  period  for  whidi 
damages  may  be  recovered  by  the  plaintiff,  if  any  have  been  sustained, 
must  be  limited  to  a  period  of  time  commencing  in  1893,  with  the  first 
inconsistent  and  excessive  street  use  made  by  the  defendants,  as  it 
will  be  presently  defined  by  me,  and  the  13th  of  January,  1896,  on  which 
date  the  plaintiff  parted  with  her  title.  For  more  than  20  years  prior  to 
the  period  named  the  defendants  had  the  public  consent  to  use,  and  did 
use,  locomotives  for  propelling  their  trains,  and  did  run  trains  over  their 
structure  as  it  then  existed ;  and  hence  no  cause  of  action  exists  solely 
by  reason  of  the  fact  that  the  operation  of  the  road  was  continued  in 
the  same  way  during  the  period  now  under  consideration,  or  that  there 
was  an  increase  in  the  traflftc  and  in  the  number  of  trains  running  over 
the  road.  Nor  is  there  any  evidence  of  a  negligent  construction  or  opera- 
tion of  the  railway  in  consequence  of  the  changes  made;  hence  no 
damage  can  be  given  on  the  ground  of  negligence.  The  liability  of 
the  defendants  to  the  plaintiff,  if  any,  arises  solely  from  the  following 
considerations:  Fw  the  period  named  the  plaintiff  had  certain  rights 
in  Park  avenue.  These  rights  consisted  in  the  right  of  herself 
and  her  tenants  to  travel  over  the  said  avenue,  to  have  free  access  to 
and  egress  from  her  premises,  and  to  enjoy  the  light  and  air  from  the 
public  street,  subject  only  to  the  right  of  the  public  to  use  and  enjoy 
the  avenue  as  a  public  highway,  for  the  legitimate  uses  and  purposes 
of  a  public  highway.  But  these  rights  are  limited  in  this  case  by  the 
condition  of  Park  avenue  and  the  railroad  uses  in  such  avenue  prior 
to  1893.  These  qualified  rights  of  plaintiff  the  railroad  companies  were 
bound  to  respect  in  making  the  changes  to  the  elevated  railroad,  and 
no  action  of  the  legislature  or  the  authorities  of  the  city,  nor  the  joint 
acti<m  of  both,  could  absolve  them  from  this  duty.  Before  the  con- 
struction of  the  elevated  railroads  in  this  city  the  right  of  a  surface 
railroad  to  use,  without  compensation  to  abutting  owners,  a  public 
street  in  the  city,  was  held  to  rest  upon  the  theory  that  such  a  railroad 
company  was  part  of  the  public,  and  that  the  use  of  the  public  street 
for  the  purpose  of  a  surface  railroad — thongh  a  new  use — was  not 
one  which  in  itself  was  inconsistent  with  the  proper  and  legitimate 
uses  of  the  street  by  the  public  at  large.  But  the  construction  of  a 
permanent  structure  within  the  limits  of  a  street  for  the  purpose  of 
an  elevated  railroad  must  of  itself  be,  and  has  been  held  to  be,  an  in- 
consistent and  excessive  street  use.  That  being  so,  the  defendants 
are  responsible  for  the  physical  effects  produced  by  the  construction 
and  maintenance  of  their  permanent  elevated  structure  in  front  of 
plaintiff's  premises,  by  which  plaintiff's  premises  wa?e  damaged,  and 
which  differed  from  the  physical  effects  produced  by  the  operation 
of  the  railroad  prior  to  1893.  During  the  period  in  question  in  this 
suit  no  trains  ran  upon  the  elevated  structure.  But  the  plaintiff 
claims  that,  notwithstanding  that,  the  bare  existence  of  the  structure 
increased  the  physical  effects  from  the  operation  of  the  road.  It  is 
for  you  to  say  whether  or  not  that  was  so.  For  similar  reaaons,  any 
temporary  structure  erected  or  placed  in  aid  of  the  construction  of  a 
permanent  structure  in  front  of  or  near  plaintiff's  premises  must  be 
treated  like  the  permanent  structure,  provided  it  produced  a  like  in- 
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jnriooB  efifect,  but  then  only  if,  in  fact,  it  constituted  an  inconsigtent 
and  excessive  street  use,  and  ttkat  is  a  question  to  be  determined  by 
you. 

As  regards  the  structures,  the  defendants  cannot  escape  liability 
simply  by  reason  of  the  fact  that  during  the  period  in  suit  the  perma- 
nent structure  was  not  completed,  and  that  both  the  permanent  and 
the  temporary  structures  remained  in  possession  of  the  contractors. 
The  defendants  were  parties  interested  in  the  contracts,  and  the  work 
was  done  for  their  baiefit,  and,  under  the  circumstances,  they  were 
legally  bound  to  cause  it  to  be  don&  It,  tneretore,  the  plaintifiF  has 
a  cause  of  action,  the  defendants  are  liable,  notwithstanding  the  fact 
that  in  point  of  form  the  work  waa  carried  on  by  and  under  the  super- 
vision of  a  board  of  improvements  created  by  statuta  On  the  other 
hand,  the  defendants  can  only  be  held  for  work  so  carried  on  which 
was  a  necessary  part  of  their  obligation  to  elevate  their  tracks  and 
the  grade  of  their  railroad.  They  are  not  to  be  held  for  work  which 
might  have  been  done  towards  regulating  or  improving  Park  avenue, 
or  any  of  the  intersecting  streets ;  and  all  damages,  if  any  there  were, 
from  any  such  work,  must  be  wholly  disregarded.  In  this  connection 
it  may  be  well  to  point  out  that,  so  far  as  any  infringement  of  the 
right  of  access  is  concerned,  the  access  to  and  egress  from  plaintifTs 
premises  had,  prior  to  1893,  been  rightfully  curtailed  by  reason  of  the 
existence  and  operation  of  defendant's  railroad  upon  four  tracks  in 
and  along  the  center  of  Park  avenue,  and  inclosed  by  a  retaining  wall 
on  each  side;  and  that  for  any  such  prior  curtailment  and  its  contin- 
uance during  the  period  in  question  in  this  suit  no  damages  can  be 
awarded.  To  recover  anything  on  this  point,  the  plaintiff  must  show 
an  increase  of  infringement  over  and  above  that  previously  existing, 
either  by  reason  of  the  permanent  structure  or  by  obstruction  of  the 
avenue,  by  reason  of  the  deposit  of  materials  used  in  the  construction 
of  the  elevated  railroad,  provided  such  deposit  constituted  an  incon- 
sistent and  excessive  street  use  within  the  rules  laid  down  by  me. 
So  it  must  be  constantly  borne  in  mind  by  you  that  for  all  the  physical 
^ects  produced  by  the  operation  of  the  railroad  prior  to  1893  no  re- 
covery can  be  had,  and  that,  consequently,  the  plaintiff  cannot  recover 
for  physical  effects,  or  any  of  them,  which  continued  during  the  podod 
in  question  in  this  suit,  even  though  there  WSlb  an  increase  in  traffic 
and  in  the  number  of  trains,  unless  she  has  established,  as  material 
injuries,  an  increase  of  physical  effects  by  reason  of  the  construction 
and  maintenance  of  the  elevated  structure. 

The  case,  therefore,  may  be  summed  up  as  follows :  That  as  to  any 
uses  by  the  defendants  of  Park  avenue  which  did  not  materially  abridge 
or  obstruct  the  right  to  passage  and  repassage  of  ingress  and  egress, 
and  to  light  and  air  of  the  plaintiff  and  her  taiants,  over  and  above 
their  abridgement  and  obstruction,  existing  before  1893,  the  plaintiff 
has  no  cause  of  action.  But  for  every  material  obstruction  or  use  of 
Park  avenue  m  excess  of  what  it  was  prior  to  1893,  which  was  incon- 
sistent with  the  legitimate  uses  of  the  avenue,  whether  it  consisted  of 
any  structure,  or  smoke  or  steam  or  cinders  emitted  from  the  aigines, 
or  the  passage  of  trains  in  general,  and  caused  by  reason  of  the  exist- 
ence of  the  elevated  structure  in  or  upon  the  plaintiff's  pranises,  by 
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which  the  right  of  the  plaintiff  and  her  tenants  to  pass  and  repass,  to 
free  access  to  and  egress  from,  the  premises,  and  to  enjoy  the  light 
and  air  from  Park  avenue,  was  materially  affected,  the  plaintiff  may 
recover  for  the  period  named  by  me,  provided  she  has  shown  special 
damage  therefrom.  In  this  connection  you  must  especially  bear  in 
mind  that  smoke,  steam,  and  cinders,  although  thrown  or  cast  into 
or  upon  plaintiff's  premises,  cannot  constitute  items  in  the  considera- 
tion of  damages,  unless  they  were  so  thrown  or  cast  by  reason  of  the 
existence  of  an  elevated  railroad  structure.  The  element  of  noise 
has  to  be  treated  in  the  same  way.  Noise  did  not  sustain  an  action 
prior  to  1893,  and  therefore  the  continuance  of  the  noise  since  that 
time,  from  the  operation  of  the  railroad,  even  though  increased  by 
the  increase  of  traffic  and  the  number  of  passing  trains,  does  not  au- 
thorize the  plaintiff  to  recover,  unless  the  physical  effects  of  it  upon 
plaintiff's  property  were  increased  directly  by  the  construction  and 
maintenance  of  the  elevated  railroad  structure.  Tlierefore,  in  order 
to  recover  anything  on  account  of  the  noise,  the  plaintiff  is  bound  to 
prove  that  the  construction  and  maintenance  of  the  elevated  railroad 
structure  was  the  cause  of  it. 

The  measure  of  damages  is  the  loss  of  rents  from  such  portions  of 
the  premises  as  during  the  period  in  question  were  raited  to  tenants, 
and  the  impairment  of  the  rental  value  of  such  parts  of  the  premises 
during  the  period  in  question  as  were  occupied  by  the  plaintiff  herself, 
provided  the  loss  of  rent  and  the  impairment  of  rental  value  were 
caused  by  an  excessive  and  inconeistent  use  by  the  defendants,  within 
the  rules  laid  down  by  me.  80  the  said  loss  of  rent  and  the  impair- 
ment of  rental  value  must  be  determined  with  reference  to  the  condi- 
tion in  which  the  premises  were,  and  with  reference  to  the  uses  to  which 
the  premises  were  put,  or  could  have  been  put,  in  the  condition  they 
WCTe  in.  In  this  connection  you  should  especially  remember  that  the 
temporary  trusses  near  plaintiff's  premises  were  not  put  in  position 
before  July,  1894,  and  that  even  then  none  were  placed  directly  in 
front  of  plaintiff's  premises,  and  that  the  temporary  structure  was 
completed  after  that  time.  Also  that  the  permanent  structure  in 
front  of  plaintiff's  premises  was  begun  in  June,  1895,  and  completed  in 
July,  1895,  and  that  consequently  plaintiff's  damages,  if  any,  could  not 
have  been  so  large  before  the  occurrencee  referred  to  as  they  may  have 
been  subsequently.  And  in  ttiis  connection  you  will  further  remem- 
ber that  the  plaintiff  parted  with  her  title  to  the  property  in  January, 
1896. 

No  damages  can  be  recovered  in  this  action  for  any  injury  to  the  fee 
or  selling  value  of  plaintiff's  property.  The  action  is  for  loss  of  rents 
or  impairment  of  rental  value  during  a  specified  period  of  time.  Upon 
this  branch  of  the  case  it  is  your  duty  to  see  to  it  that  every  damage 
for  which  you  wish  to  award  compensation  is  shown  by  the  evidence 
to  have  been  the  direct  and  natural  result  of  an  excessive  and  incon- 
sistent street  use  by  the  defendants,  over  and  above  what  it  was  in 
1893.  Losses  occasioned  by  other  causes  must  be  wholly  disregarded. 
Consequently,  vacancies  cannot  be  recovered  for  except  upon  proof 
that  they  were  the  direct  and  natural  result  of  such  acts  of  the  defend- 
ants as  to  which  they  are  liable.     For  the  purpose  of  determining  the 
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qnestions  submitted  to  yon,  yon  have  a  right  to  look  at  all  the  facts 
and  circumstanoes  which  appear  in  evidence,  and  which  in  any  wise, 
no  matter  in  how  small  a  degree,  bear  upon  the  questions  to  be  deter- 
mined by  you,  inclusive  of  probabilities.  T5ie  burden  of  proof  is 
upon  the  plaintiff  throughout,  and  she  must  establish  a  case,  within 
the  rules  laid  down  by  me,  by  a  preponderance  of  evidence.  If  upon 
any  point,  which,  under  the  rules  laid  down  by  me,  is  material  to  her 
cause  of  action,  she  {Mresents  an  ordinary  and  evenly  balanced  case, 
or  a  case  which  does  not  come  up  to  the  requirements  stated  by  me 
to  be  necessary  to  a  recovery,  the  defendants  are  entitled  to  have  the 
point  decided  in  their  favor.  So,  if  the  plaintiff  has  made  out,  within 
the  rules  laid  down,  a  case  of  liability  on  the  part  of  the  defendants 
during  the  period  in  question,  but  the  evidence  which  yon  find  worthy 
of  belief  is  of  such  a  character  that  you  cannot  compute  upon  it  what 
the  loss  of  rents  or  rental  value  was  during  such  period  beyond  a  mere 
nominal  amount,  you  will  give  to  the  plaintiff  a  verdict  for  nominal 
damages  only.  But  if  the  plaintiff,  within  the  rules  laid  down  by  me, 
has  made  out  a  clear  and  complete  case,  and  yon  can  compute  the 
damages  claimed  with  certainty,  you  will  give  her  such  a  verdict  as 
will  fairly  compensate  her  for  the  losses  sustained,  for  which,  under 
my  charge,  she  may  have  compensation. 

The  fact  that  the  defendants  are  wealthy  corporations  most  have 
no  influence  on  your  minds.  You  are  to  decide  the  issues  submitted 
to  you  as  yon  would  if  the  defendants  were  natural  persons,  and  to 
that  end  you  must  endeavor  to  devest  yourself  of  all  prejudices,  if  any 
you  should  have.  Beyond  making  compensation  for  the  cause  of 
action  established  within  the  rules  laid  down  by  me  you  cannot  go. 
In  no  a8X)ect  of  the  case  can  you  give  punitive  or  exemplary  damages, 
and  any  verdict  which  you  may  render  in  favor  of  the  plaintiff  may  be 
rendered  against  both  defendants  for  the  amount,  whatever  it  may  be. 


BEKMAN  v.  ZUCKERMAN  et  aL 

(Supreme  Court,  Appellate  Term.     February  28,  1806.) 

Action  on  Note— Bona  Fide  Holder— Burden  of  Proof'. 

In  an  action  on  a  note  given  for  a  particular  purpose,  brought  by  a  trans- 
feree, where  the  defendant  shows  that  the  note  was  wrongfully  diverted  from 
such  purpose,  plaintiff  must  show  that  he  took  the  note  \n  good  faith,  and 
without  knowledge  of  the  wrongful  diversion. 

Appeal  from  Fifth  district  court. 

Action  by  Max  Berman  against  Jacob  Zuckerman  and  others  on  a 
promissory  note.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Argued  before  BEEKMAN,  P.  J.,  and  QILDEBSLEEVE  and  GIE- 
GEBICH,  JJ. 

A.  B.  Schleimer,  for  appellants. 
Joseph  Wilkenfield,  for  respondent. 
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PER  CURIAM.  The  judgment  should  be  reversed  for  the  reason 
that,  when  the  defendants  showed  that  the  note  had  been  wrongfully 
diverted  from  the  purpose  for  which  it  had  been  given,  the  plaintiff 
did  not  sufftciently  re-establish  his  position  as  a  bona  fide  holder  to 
entitle  the  justice  to  find  that  he  took  the  note  in  good  faith,  and 
without  knowledge  of  the  wrongful  diversion.  See  American  Exch. 
ICat.  Bank  v.  New  York  Belting  &  Packing  Ck).,  148  N.  Y.  698,  43 
!N.  E.  168.  In  this  connection,  attention  is  called  to  the  fact  that 
there  was  evidence  given  by  defendants  tending  to  show  that  the 
plaintiff  himself  was  preseht  at  the  time  that  the  defendants  arranged 
with  Lunitz  for  the  terms  upon  which  the  note  was  to  be  delivered 
to  Samuelson.  The  plaintiff,  when  subsequently  put  on  the  stand, 
was  not  asked  whether  he  was  so  present  at  that  time,  nor  was  any 
evidence  given  by  him  tending  to  contradict  the  testimony  that  had 
been  given  by  the  defendants.  This,  we  think,  should  have  been 
given.  We  also  think  that  the  justice  should  have  allowed  the  ques- 
tion pat  to  plaintiff  on  cross-examination,  "Where  did  you  get  these 
fifty  dollars?" 

Judgment  appealed  from  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event. 


HENRIQUES  et  al.  v.  STERLING  et  aL 
(Snpreme  Court,  Appellate  Division,  First  Department    February  11,  1888.) 

Wills— CoKSTRUCTlON—lNTKBTACT—RlOHTe  OF  Heib& 

Where  the  residuary  clause  of  a  will  devises  land  to  testator's  sole  heir 
upon  a  condition  precedent,  with  no  valid  alternative  disposition,  the  failure 
of  the  contingency  does  not  devolve  title  upon  those  who  would  have  been 
testator's  heirs  if  the  heir  in  question  had  not  existed,  but  the  result  is  an  in- 
testacy, with  a  resulting  devolution  of  title,  under  the  statute  of  descents, 
upon  the  actual  heir. 

Appeal  from  special  term. 

Action  by  Leila  O.  Henriques  and  another  against  John  W.  Ster- 
ling and  others.  From  an  order  dismissing  the  complaint,  and  an 
order  denying  a  motion  to  resettle  the  firat-mentioned  order,  plaintiffs 
appeal.     Affirmed. 

Opinion  of  Hon.  LESLIE  W.  RUSSELL  on  motion  to  dismiss: 

On  the  18th  day  of  January,  1896,  this  action  was  begvea  by  the  service  of  a 
summons  on  one  of  the  defendants.  Within  two  months  thereafter,  for  aught 
that  appears  upon  the  papers  before  the  court  on  this  motion,  that  summons 
might  have  been  served  on  all  of  the  defendants  necessary  to  a  complete  determi- 
nation of  this  controversy  by  using  the  remedies  afTorded  by  law  in  case  a  per- 
sonal service  could  not  be  obtained.  On  the  18  tb  of  September,  1S97,  the  present 
motion  was  noticed  for  September  27,  1897,  to  dismiss  the  complaint  as  against 
the  executors  and  trustees  of  the  last  will  and  testament  of  BUrlam  A.  Osborn, 
deceased,  on  the  groimd  that  the  plaintlfT!)  have  unreasonably  neglected  to  serve 
the  summons  upon  the  three  other  defendants,  without  whose  presence  a  com- 
plete determination  of  the  controversy  cannot  be  had.  No  substantial  excuse  Is 
presented  for  the  failure  to  proceed  with  diligence  to  serve  these  defendants,  and 
such  efTorts  as  were  made,  as  displayed  by  the  answering  affidavits,  were  neither 
timely  nor  effective.  So  far,  therefore,  as  the  court  has  an  opportunity  to  view 
the  situation  from  the  moving  and  answering  papers,  a  fair  Inference  might  be 
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found  that  the  plaintiffs  do  not  care  to  press  the  action  to  trial  in  order  to  obtain 
the  rights  aalced  for,  either  because  of  some  reasons  for  delaying,  not  apparent 
to  the  court,  or  because  of  a  belief  that  the  plaintiffs  cannot  succeed  upon  the 
trial.  This  latter  inference  may,  perhaps,  tie  drawn  from  the  situation  of  the 
cause  of  action  set  forth  In  the  amended  complaint.  The  action  concerns  a 
large  amount  of  property,  and  the  complaint  aslcs  for  the  setting  aside  of  the 
will  of  Mrs.  Osborn  and  the  partition  of  the  real  estate.  Mrs.  Osbom  died  in 
March,  1891,  leaving  as  her  sole  heir  at  law  Howell  Osbom,  who  deceased  in 
1895.  By  the  will  of  Howell  Osborn,  executed  January  8,  1894,  his  entire  estate 
was  disposed  of  to  persons  other  than  the  plaintiffs,  and  this  will  was  duly  pro- 
bated, and  also  confirmed  by  Judgment  of  this  court  June  11.  1897,  in  an  action 
in  which  these  plaintiffs  were  parties  defendant,  and  In  which  the  plaintiffs 
here  were  enjoined  from  bringing  or  maintaining  any  action  or  proceedings,  or 
Interposing  or  maintaining  any  defense  in  any  action  or  proceeding,  based  upon 
the  claim  that  the  said  will  was  not  the  last  will  and  testament  of  the  said  Howell 
Osborn,  deceased.  No  suggestion  was  made  upon  the  argument  that  any  pro- 
vision of  the  will  of  Howell  Osbon^  was  ineffective  or  void  so  that  any  portion 
of  his  estate  would  go  Into  intestacy.  And  thus  it  appears  that  any  Intestate 
property  of  Mrs.  Osbom,  In  case  her  will,  or  any  part  of  It,  should  be  set  aside 
or  held  ineffective,  would  go  to  persons  other  than  the  plaintiffs.  It  is  the  duty 
of  the  executors  of  Mrs.  Osbom's  will  to  proceed  to  settle  her  estate  and  carry  ont 
her  wishes  under  the  trust  Imposed  upon  them.  It  is  the  right  of  the  beneficiaries 
under  her  will  to  receive  those  benefits,  unless  deprived  by  legal  causes.  The 
Incubus  of  a  litigation  maintained  simply  in  a  passive  attitude  for  a  year  and  a 
half  by  persons  apparently  not  entitled,  in  any  event,  to  a  portion  of  her  estate, 
should  not  be  suffered  to  remain  as  a  quasi  injunction  against  the  executors  and 
trustees  from  discharging  their  trusts,  or  as  a  cloud  upon  the  rights  of  the  beni»- 
flciarles  to  receive  and  enjoy  the  bounties  of  the  testatrix.  The  motion  to  di.-*- 
mlss  the  complaint  is  therefore  granted,  with  cost$. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGEHJN,  PATTER- 
SON, O'BRIEN,  and  ENGRAHAM,  JJ. 

Delos  McCurdy,  for  appellants. 
John  E.  Parsons,  for  respondents. 

PATTERSON,  J.  These  are  appeals  by  the  plaintiffs  from  two  or 
ders  made  at  the  special  term,  and  they  may  be  considered  together.  By 
the  first  order  the  complaint  was  dismissed  on  the  ground  that  the 
plaintiffs  had  wholly  and  unreasonably  neglected  to  serve  or  attempt 
to  serve  the  summons  and  complaint  on  defendants  who  were  neces- 
sary parties  to  a  complete  determination  of  the  matter  in  controven^, 
and  that  no  substantial  excuse  had  been  presented  for  such  neglect. 
The  contents  of  the  affidavits  that  were  used  upon  this  motion  fully 
justified  the  court  in  making  the  order  appealed  from,  and  it  is  un- 
necessary to  add  anything  to  the  opinion  written  by  Mr.  Justice  RUS- 
SELL in  deciding  that  motion. 

The  second  order  appealed  from  was  made  upon  a  denial  of  a  mo- 
tion of  the  plaintiffs,  which,  in  substance,  was  one  for  relief  from  the 
order  of  the  special  term  last  considered.  The  second  motion  was 
made  in  form  for  a  resettlement  of  the  first  order,  or  to  vacate  and 
set  aside  that  order.  It  becomes  necessary,  in  disposing  of  the  ap 
peal  from  this  second  order,  to  advert  to  the  situation  of  the  partiee, 
and  the  facts  which  were  made  to  appear  to  the  court  on  that  mo- 
tion. The  action  was  brought  in  partition,  the  plaintiffs  claiming 
to' be  heirs  at  law  of  Miriam  A.  Osborn,  deceased.  Mrs.  Osborn  left 
a  last  will  and  testament,  of  which  the  defendants  John  W.  Steriing 
and  the  Central  Trust  Company  of  New  York  were  executors,  and 
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imder  which  they  were  trustees.  Associated  with  them  as  defend- 
ants were,  among  others,  Henriette  Trowbridge,  an  infant,  the  Miriam 
Osborn  Memorial  Home  Association,  and  the  President  and  Fellows 
of  Yale  College  in  New  Haven.  The  purpose  of  the  action  evidently 
was  to  try  title,  as  that  may  now  be  done  in  a  partition  suit  under 
the  provisions  of  the  Code  of  Civil  Procedure.  The  rights  of  the  • 
plaintiffs,  according  to  the  allegations  of  the  complaint,  are  based 
altogether  upon  the  claim  that  the  will  of  Mrs.  Osbom  was  procured 
by  fraud  and  undue  inliuence,  or  that  some  of  its  provisions  were  in- 
valid. It  appeared  by  the  afQdavits  that  the  complaint  had  been  dis- 
missed because  of  the  failure  of  the  plaintiifs,  after  many  months  of 
delay,  to  serve  Miss  Trowbridge  and  the  two  corporations  named  with 
the  summons.  After  the  first  order  was  made,  Miss  Trowbridge  waii 
served  with  the  summons,  the  Osborn  Memorial  Association  volun- 
tarily appeared,  and  a  gentleman  connected  with  Yale  College  was 
served  with  the  summons  in  the  city  of  New  York.  There  was  noth- 
ing whatever  to  show  that  two  of  these  parties  could  not  have  been 
served  in  the  way  in  which  service  was  eventually  niade  upon  them  at 
any  time  during  the  interval  between  the  beginning  of  the  suit  and 
the  making  of  the  original  motion  to  dismiss  the  complaint,  or  that 
the  voluntary  appearance  of  the  Osborn  Memorial  Association  could 
not  have  been  procured  upon  application  during  that  interval.  The 
fact  of  the  service  under  such  circumstances  only  seems  to  emphasize 
the  neglect,  because  of  which  the  action  was  dismissed-  -But,  not- 
withstanding that,  if  it  had  been  made  to  appear  to  the  court  below 
that  there  were  merits  in  the  plaintiffs'  cause  of  action,  and  that 
they  had  rights  and  interests  to  be  protected,  they  should  have  been 
relieved  from  the  consequences  of  the  neglect  upon  fitting  terms. 
But  we  do  not  find  such  merits  in  the  plaintiffs'  claim  as  would  jus- 
tify a  reversal  of  this  order.  The  whole  scheme  of  the  plaintiffs' 
action  is  that,  by  reason  of  the  allied  invalidity  of  Mrs.  Osborn's 
will,  she  died,  in  reality,  intestate,  and  that  the  plaintiffs  are  her 
heirs  at  law.  It  appears  upon  the  face  of  the  complaint  that  they 
are  not  her  heirs  at  law.  She  left  a  son,  Howell  Osborn,  her  surviv- 
ing, and  he  was  her  only  heir  at  law,  and  the  descent  was  cast  upon 
him.  The  plaintiffs  are  the  sisters  of  Mrs.  Osborn.  If  the  wQl  were 
entirdy  invalid  and  void,  he  would  take  under  the  statute. 

It  is  claimed,  however,  that  the  plaintiffs'  action  is  not  based  exclu- 
sively upon  the  allegation  that  the  whole  will  was  invalid  and  void, 
bot  that  there  are  averments  contamed  in  the  amended  complaint 
sufficient  to  support  the  action,  even  in  case  the  will  were  valid.  It 
is  set  forth  in  the  ninth  paragraph  of  the  amended  complaint  that 
certain  provisions  of  the  will  of  Mrs.  Osbom  are  illpgal,  and  in  con- 
travention of  a  law  of  this  state  which  prohibits  a  person  leaving  a 
surviving  child  from  devising  or  bequeathing  more  than  one-half  of 
her  estate,  in  trust  or  otherwise,  to  benevolent,  charitable,  literary, 
scientific,  religious,  or  missionaiy  societies,  associations,  or  corpora- 
tions; and  it  is  also  averred  that  by  the  terms  and  provisions  of  the 
pretended  will  of  Mrs.  Osbom.  and  notwithstanding  the  fact  that  at 
the  time  of  the  alleged  execution  of  such  pretended  will  and  at  the 
time  of  her  death  she  had  a  son  living,  she  was  made,  by  the  will,  to 
49N.T.S.-e8 
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devise  and  bequeath  more  than  one-half  of  her  estate  in  trust  to 
benevolent  societies,  contrary  to  the  statute  in  such  case  made  and 
provided.  The  claim  is  that  by  virtue  of  that  allegation  of  the  com- 
plaint there  was  an  invalid  disposition  shown  to  have  been  made  of 
a  certain  portion  of  her  estate,  which,  if  the  will  were  otherwise 
valid,  would  fall  into  the  residuary  estate,  and  that  Howell  Osbom, 
the  son,  could  not  take  under  the  residuary  clause  of  the  will,  because, 
although  he  is  therein  named  as  a  devisee  and  legatee  of  some  part  of 
the  residuary  estate,  his  right  to  take  was  made  conditional  upon 
certain  things;  that  these  conditions  did  not  exist,  or  were  not  com- 
plied with,  and  that,  therefore,  he  was  not  able  to  take;  and  that, 
necessarily,  it  must  follow  that,  he  being  excluded,  the  plaintiflEs  are 
the  heirs  at  law  entitled  to  take,  and  hence  to  maintain  this  action. 
The  attitude  of  the  plaintifEs,  therefore,  is  that  Howell  Osborn,  being 
excluded  from  taking  any  of  the  residuary  estate  into  whith  the  un- 
lawfully devised  realty  fell,  that  portion  which  would  have  passed  to 
him  but  for  the  inhibitory  provision  of  that  residuary  clause  goes  to 
the  plaintiffs.  This  contention  is  not  maintainable.  Under  the 
residuary  clause  (Howell  Osbom  being  excluded)  the  whole  estate,  by 
the  terms  of  the  will,  if  those  terms  were  enforceable,  would  go,  sub- 
ject to  certain  conditions,  to  benevolent  societies.  But  they  cannot 
take,  and  there  is  intestacy,  therefore,  as  to  the  portion  which  they 
are  disabled  from  taking.  The  statute  then  vests  the  title  to  that 
portion..  The  direct  heir,  lineal  descendant,  becomes  seised  at  the 
death  of  the  ancestor.  While  the  void  provisions  of  a  will  may  be 
resorted  to  for  the  purpose  of  ascertaining  the  intention  of  the  testa- 
tor with  reference  to  the  right  of  any  person  to  take  under  other  pro- 
visions of  the  will,  no  authority  has  been  cited,  or  principle  suggested, 
by  which  they  can  be  resorted  to  for  the  purpose  of  preventing  the 
•peration  of  the  statute  of  descents,  and  to  institute  collateral  for 
direct  heirship.  There  being  intestacy  as  to  the  unlawfully  devised 
fealty,  it  descended  to  Howell  Osbom,  and  the  plaintiffs  have  no 
elaim  to  it  as  heirs  at  law. 

We  think,  therefore,  that  the  second  order  appealed  from  was  also 
rightly  made,  and  that  both  orders  must  be  affirmed,  with  costs.  All 
concur. 


HENRIQUES  et  al.  v.  GAKSON  et  al. 

^Supreme  Court,  Appellate  Dlvl3toD,  First  Department.    February  11,  189S.) 

.  Pleading— Motion  to  Strike— Judgments— Motive. 

In  an  action  brought  by  the  alleged  heirs  of  a  testatrix  for  the  partition  of 
lands  which  the  will  purported  to  devise  to  others,  and  based  on  the  alleged 
invalidity  of  the  will,  the  answer  of  a  defendant  denied  plaintiffs'  heirship,  and 
set  np  a  claim  to  the  property  under  the  will  of  one  H.,  as  the  sole  heir  of 
testatrix,  which  made  no  provision  for  plaintiffs,  and  alleged  a  judgment  in 
a  certain  action  establishing  the  latter  wlU,  and  binding  upon  plaintiffs. 
Plaintiffs'  reply  alleged  that  the  purpose  of  the  latter  action  had  been  to  pre- 
vent a  trial  of  the  action  for  partition  on  Its  merits.  Held,  that  the  impata- 
tlon  of  motives  had  nothing  to  do  with  the  effect  of  the  Judgment,  and  that 
the  allegation  was  properly  stricken  from  the  reply  as  Irrelevant  or  redundant 
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9.    SaMK— JUDOMBST— ErPKCT. 

The  reply  also  denied  that  the  Judgment  had  any  valid  force  or  effect  on 
plaintiffs'  rights.  Held,  that  this  was  a  mere  averment  of  a  conclusion  of 
law,  and  was  properly  stricken  out 

Appeal  from  special  term. 

Action  by  Leila  O.  Henriques  and  another  against  Minnie  Qarson 
and  others.  From  an  order  striking  out  parts  of  the  reply  as  irrele- 
vant, plaintiffs  appeal.     Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Delos  McCurdy,  for  appellants. 
Thomas  G.  ^earman,  for  respondents. 

PATTERSON,  J.  This  appeal  is  from  an  order  striking  out  parts 
of  the  plaintiffs'  reply  to  the  answer  of  the  defendant  Minnie  Gareon, 
who  was  one  of  the  legatees  and  beneficiaries  under  the  will  of  Mrs. 
Miriam  A.  Osbom,  deceased.  The  plaintiffs,  claiming  to  be  heirs 
ut  law  of  Mrs.  Osbom,  brought  an  action  in  partition,  alleging  that 
the  last  will  and  testament  left  by  her  was  invalid,  as  having  been  pro- 
cared  by  fraud  and  andae  influence.  The  defendant  Garson,  by  her 
answer,  sets  ap,  among  other  things,  that  the  plaintiffs  were  not,  and 
never  were,  the  heirs  at  law  of  Miriam  A.  Osbom;  that  Mrs.  Os- 
born's  sole  heir  at  law  was  Howell  Osbom,  then  deceased;  that  How- 
ell Osborn  died,  leaving  a  last  will  and  testament,  by  which  no  provi- 
sion whatever  was  made  for  the  plaintiffs.  The  will  of  Howell  Os- 
bom was  set  forth  as  an  exhibit  to  her  answer,  and  from  its  provi- 
sions it  appeared  that  all  of  his  residuary  estate  and  property,  in- 
cluding that  which  he  derived  from  his  mother,  were  given  in  trust 
to  trustees  upon  certain  terms,  Minnie  Garson  being  a  beneficiary  for 
life  of  such  trust  under  certain  conditions.  In  her  answer,  the  de- 
fendant Garson  also  sets  up  that  the  executor  of  the  will  of  Howell 
Osbom  brought  an  action  to  establish  the  validity  of  the  will  under 
a  provision  of  the  Code  of  Civil  Procedure  of  the  state  of  New  York; 
that  these  plaintiffs  were  parties  to  that  action;  that  it  came  on  to 
be  tried,  and  that  a  verdict  was  rendered  in  favor  of  the  plaintiff 
therein,  the  jury  expressly  finding  that  Howell  Osborn's  will  was 
valid;  and  thereafter  judgment  waa  duly  entered  establishing  the 
validity  of  the  will  as  one  both  of  real  and  personal  property.  The 
answer  of  the  defendant  Garson  therefore  denied  the  plaintiffs'  heir- 
ship, claimed  her  interest  in  the  property  under  the  will  of  Howell 
Osbom,  and  set  up  the  judfnnent  establishing  thfe  validity  of  that 
will  so  as  to  bar  the  plaintiffs'  claim  as  against  her  to  the  property 
sought  to  be  partitioned  in  this  action.  Upon  her  motion  an  order 
was  made  requiring  the  plaintiffs  to  reply  to  that  answer.  Such  reply 
w^as  served.  Among  other  things,  it  contained  an  allegation  upon  in- 
formation and  belief  that  the  executor  of  the  will  of  Howell  Osbom 
was  a  mere  agent  and  servant  of  another  defendant,  and  that  the 
purpose  of  bringing  the  action  to  establish  Howell  Osborn's  will  was 
to  prevent  the  trial  of  this  action  on  the  merits.  It  also  denied  that 
the  judgment  had  any  valid  force  or  effect  upon  the  rights  of  the 
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plaintiffs  in  respect  to  the  property  mentioned  in  the  complaint 
Thereupon  a  motion  was  made  to  strike  out  as  irrelevant  the  whole  of 
the  reply,  or  certain  portions  thereof.  On  the  decision  of  that  motirai 
the  order  appealed  from  was  made,  striking  out  as  irrelevant  or  re- 
dundant so  much  of  the  reply  as  related  to  the  purpose  of  the  execu- 
tor in  bringing  the  action  to  establish  the  will  of  Howell  Osbom,  and 
also  that  portion  referring  to  the  effect  or  force  of  the  judgment  in 
that  action  upon  the  rights  of  the  {daintiffs  with  respect  to  the  prop- 
erty involved  in  this  action. 

The  decision  of  the  court  below  was  right  The  imputation  of 
motives  for  the  institution  of  the  suit  to  establish  the  will  of  HoweU 
Osbom  had  nothing  whatever  to  do  with  the  effect  of  that  judgment 
It  in  no  way  impaired  the  force  of  that  judgment,  or  its  legal  effect. 
Hie  allegation  respecting  the  force  and  effect  of  that  judgment  was 
altogether  a  mere  averment  of  a  conclusion  of  law.  Kinnie  v.  Kin- 
nie,  45  N.  Y.  5.35.  It  waa  within  the  discretion  of  the  court  to  strike 
out  those  allegations  of  the  reply,  the^  subserving  no  useful  purpose: 
and  we  see  no  reason  for  interfering  with  the  disposition  of  the  mo- 
tion made  below. 

The  order  must  therefore  be  affirmed,  with  f  10  costs  and  disborse- 
menta.     All  concur. 


HENRIQUES  et  al.  V.  GARSON  et  al. 

(Supreme  Oonrt,  Appellate  DItIsIoo,  First  Department.    February  11,  1S9S.) 

PBrvoLOOS  Plbadtkos — Judgment. 

In  an  action  brought  by  the  allegred  heirs  of  a  testatrix  for  the  partition  of 
lands  which  the  will  purported  to  devise  to  others,  and  based  on  the  allegred 
Invalidity  of  the  will,  defendant  denied  plaintiffs'  heirship,  and  set  up  a  claim 
through  the  alleged  true  heir.  The  reply  denied  the  allegation  that  plaintiffs 
were  not  the  heirs.  Beld  that,  as  on  the  pleadings  merely  the  question  of 
who  were  the  heirs  was  one  Involying  argument,  it  could  not  be  decided  on  a 
motion  for  Judgment  on  the  ground  that  the  reply  was  trlToIous. 

Appeal  from  special  term. 

Action  by  Leila  O.  Henriques  and  another  against  Minnie  Garson 
and  others.  From  an  order  granting  a  motion  for  judgment  on  plain- 
tiffs' reply  as  frivolous,  plaintiffs  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTER 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Deles  McCurdy,  for  appellants. 
T.  G.  Shearman,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  granting  a 
motion  for  judgment  on  the  reply  of  the  plaintiffs  to  the  answer  of 
the  defendant  Minnie  Garson  in  this  action.  The  motion  was  made 
and  granted  on  the  ground  that  the  reply  was  frivoloua  The  plain 
tiffs  claimed  to  be  heirs  at  law  of  Miriam  A.  Osborn,  the  mother  of 
Howell  Osborn.  Minnie  Garson  set  up  in  her  answer  that  thev 
were  not  the  heirs  at  law  of  Mrs.  Osbom,  but  that  her  son,  HoweJ] 
Osbom,  was.     She  annexed  to  her  answer  a  copy  of  his  will,  through 
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which  she  claimed  title  to  the  property  sought  to  be  partitioned,  or 
some  interest  in  it.  She  also  alleged  that  it  Ixad  been  adjudicated 
in  an  action  brought  by  the  executor  of  Howell  Osborn's  will,  to  which 
action  these  plaintiffs  were  parties,  that  such  will  was  a  valid  will 
of  both  real  and  personal  property.  The  plaintiffs  were  compelled 
"by  the  court  to  reply  to  that  answer,  and  therein  they  4cnied  the 
allegation  of  the  answer  that  they  were  not  the  heirs  at  law  of  Miriam 
A.  Osborn.  They  also  denied  that  the  will  mentioned  in  the  de- 
fendant Garson's  answer  was  the  l&at  will  and  testament  of  Howell 
Osborn,  or  that  the  same  was  a  valid  will,  or  that  it  was  validly  ex- 
ecuted; and  they  alleged,  on  the  contrary,  that  it  was  not  validly 
executed,  but  was  procured  by  undue  influence.  They  also  admitted 
the  death  of  Howell  Osborn,  and  the  bringing  of  the  action  by  the 
executor  to  establish  his  will,  and  that  the  plaintiffs  were  made  par- 
ties to  that  action,  and  appeared  therein.  The  foregoing  are  the  im- 
portant allegations  of  the  reply,  omitting  some  that  were  stricken  out 
upon  motion. 

While  it  is  true  that  this  reply,  or  so  much  of  it  as  is  preserved, 
does  not  attack  the  validity  of  the  judgment,  it  is  altogether  clear 
that  it  cannot  be  declared  to  be  simply  a  frivolous  pleading.  It  has 
been  so  frequently  decided  that  such  a  pleading  is  one  a  simple  in- 
spection of  which  suffices  to  show  that  it  presents  nothing  for  con- 
sideration or  discussion,  that  it  is  useless  to  refer  to  authorities  upon 
that  subject.  It  is  a  question  on  these  pleadings  (and  we  are  now 
speaking  only  of  the  pleadings)  as  to  who  were  the  hdrs  at  law  of 
Miriam  A.  Osborn ;  and  that  is  a  question  which  could  not  be  decided 
properly  on  a  motion  for  judgment  on  the  ground  of  the  frivolousness 
of  this  reply.  It  is  one  which  involves  argument,  and  it  remains 
as  a  question  in  the  case  on  the  pleadings  between  the  parties  to  this 
motion.  The  question  here  is  not  as  to  any  practical  benefit  the 
plaintiffs  may  acquire  by  continuing  the  litigation ;  it  is  as  to  the  cor- 
rectness of  the  practice  in  granting  judgment  where  such  an  issue  is 
open  and  undetermined  between  the  parties,  and  for  that  reason  we 
think  the  order  made  on  this  motion  is  wrong,  and  that  it  must  be  re- 
versed, with  costs.     All  concur. 


GARDNER  v.  FRIEDERICH  et  al. 
iSiipreme  Court,  Appellate  Division,  Fourth  Department.     February  6.  1898.) 

1.  Nboliobnce  op  Two  Pkbsons— Rbcovert  Against  Either. 

U  the  concurrent  or  successivp  negrllgence  of  two  persons,  combined  to- 
gether, results  In  injnry  to  a  third  person,  he  may  recover  damages  of  either 
or  both,  although  It  may  be  didlcult  to  determine  in  what  proportion  ea/dh  of 
the  wrongdoers  contributed  to  the  injury. 

2.  Same— Question  for  the  Jurt. 

Where  men  of  ordinary  discretion,  in  consideration  of  all  the  circumstances 
of  the  case,  differ  as  to  the  character  of  the  act  claimed  to  be  negligent,  the 
question  should  be  decided  as  one  of  fact 

3.  Same. 

Where  the  Inferences  to  be  drawn  from  the  proof  are  not  cei'taln  and  uncon- 
trovertible, the  question  must  be  submitted  to  the  Jury. 
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<  Samb— Depenbes. 

It  Is  no  defense  for  a  person,  against  whom  negligence  which  caused  the 
damages  la  proved,  to  prove  that  another  person  assisted  In  contributing  to 
the  result. 

B.  Appeal — Verdict— Review. 

The  only  question  to  be  considered  by  the  appellate  court,  in  reviewing  the 
findings  ^f  the  Jury,  is  whether  there  was  any  fair,  reasonable,  and  proper 
evidence  to  warrant  the  conclusion  arrived  at 

6.  EVTDBNCE. 

It  is  not  error,  where  a  witness  Is  allowed  to  state  the  facts,  to  refuse  to  al- 
low him  to  state  his  conclusions  therefrom. 

7.  Same— Objections. 

It  Is  not  error  to  admit  evidence,  competent  as  to  one  defendant,  over  a  Joint 
objection. 

8.  Personal  Injoriks— Evidence— Nkoligknce. 

In  an  action  for  personal  Injuries  caused  by  the  collapse  of  the  uncom- 
pleted floor  of  a  building,  It  is  not  error  to  ask  a  witness  what  kind  of  ma- 
terial was  put  in  a  wall,  where  defendant  built  it,  and  might  be  held  respon- 
sible by  unduly  loading  the  floor. 

9.  Same- Evidence. 

In  an  action  for  personal  injuries  caused  by  the  collapse  of  an  uncompleted 
floor,  it  is  not  error  to  exclude  an  offer  by  defendant  to  show  a  custom  In 
using  the  floor  for  men  and  material  in  doing  their  part  of  the  work  as  he 
had  done,  as  such  evidence  would  not  establish  that  It  was  a  prudent  tbini; 
to  do  imder  all  the  circumstances. 

10.  Same— Objections. 

One  defendant  cannot  object  to  evidence  introduced  by  his  co-defendant, 
and  competent  as  between  him  and  plalntlCf,  although  It  tends  to  show  n^- 
ligence  on  the  part  of  the  defendant  complaining. 

11.  Appeal — Review. 

The  introduction  of  evidence  by  a  defendant.  Incompetent  as  to  a  co-defend- 
ant, will  not  affect  a  verdict  for  plaintiff  against  such  co-defendant,  If  there 
be  other  evidence  sufficient  upon  which  to  base  the  verdict. 

15.  Nkoligesck — Instrcctions. 

Where  defendant  might  be  held  negligent  in  putting  an  undue  amount  of 
brick  on  the  floor.  It  is  not  error  to  instruct  the  Jury  that  a  co-defendant  who 
built  the  floor  was  not  required  to  put  in  supports  to  sustain  the  floor  with 
the. brick  upon  it,  unless  he  contracted  to  do  so.  • 

18.  Same. 

It  was  not  reversible  error  to  instruct  the  Jury  that  the  defendant  who  buUt 
the  floor  owed  no  duty  to  support  it  so  as  to  enable  the  co-defendant  to  lay 
a  brick  wall,  where  the  court  further  charged  that  he  was  required  to  exer- 
cise reasonable  prudence  and  care  in  executing  the  work  required  at  him 
under  the  contract,  and  that  the  co-defendant  had  a  right  to  use  the  floor, 
and  was  not  negligent  in  putting  brick  and  mortar  thereon. 

K  Instructions. 

Defendant  cannot  object  to  remarks  of  the  court  to  the  Jury,  as  piejudicial 
to  him,  relating  particularly  to  the  due  care  used  by  a  co-defendant  to  plain- 
tiff, where  no  Instructions  were  requested  to  respect  to  the  duties  required  to 
be  performed  between  the  defendants. 

16.  Same— Kboliobncb. 

It  is  not  error  to  instruct  the  Jury  that  defendant,  as  subcontractor,  bad  no 
control  over  the  co-defendant,  the  contractor,  or  his  servants,  and  was  not 
responsible  for  their  actions. 

16.  Same. 

It  is  not  error  to  Instruct  that  it  was  for  the  Jury  to  say  whether  defendant 
was  negligent  In  building  the  walls,  or  In  overloading  the  floor,  where  the 
evidence  showed  that  there  was  a  large  quantity  of  brick  and  mortar  on 
the  floor  at  the  time  of  the  accident,  and  the  walls  were  green,  and  they  bad 
not  had  time  to  cohere. 
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17.    IK8THCCTION8. 

Where  an  Instruction  is  requested,  and  the  court  sa^s  he  declines  to  vary 
bis  charge  on  that  point,  the  fact  that  the  matter  had  not  been  alluded  to 
In  hia  charge  Is  not  reversible  error,  where  It  was  not  called  to  his  attention. 

Appeal  from  trial  term. 

Action  by  George  A.  Gardner  against  John  J.  L.  Friederich  &  Sons, 
impleaded  with  Frederich  C.  Seitz.  From  a  judgment  against  de- 
fendants Friederich,  they  appeal.     AflBrmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Joseph  W.  Taylor,  for  appellants. 
Eugene  Van  Voorhis,  for  respondent. 

GREEN,  J.  The  cause  of  action  alleged  in  the  complaint  arose 
out  of  the  same  accident  involved  in  the  case  of  Wittenberg  v.  These 
Same  Defendants,  reported  in  8  App.  Div.  433,  439,  40  N.  Y.  Supp. 
895,  899.  In  that  action  the  plaintiff  was  nonsuited  as  to  the  de- 
fendants Friederich,  and  the  jury  found  a  verdict  against  Seitz  for 
f  4,000.  Upon  appeal  by  the  plaintiflf  from  the  judgment  entered  up- 
on the  nonsuit,  the  same  was  aflSrmed.  Upon  appeal  by  the  de- 
fendant Seitz  from  the  judgment  and  the  order  denying  a  motion  for 
a  new  trial,  the  same  were  affirmed.  The  plaintiff  there  was  an  em- 
ploy^ of  the  Friederichs.  The  complaint  was  framed  upon  the  theory 
that  the  accident  was  attributable  solely  to  the  defective  and  unsafe 
condition  of  the  floor  of  the  building,  and  there  was  no  allegation  char- 
ging the  Friederichs  with  any  negligence  in  the  construction  of  the 
brick  wall,  nor  in  respect  of  overloading  the  floor  with  brick  and  mor- 
tar. It  appears  that  the  evidence  was  directed  to  showing  the  use 
of  improper  materials,  and  improper  construction,  in  erecting  the 
floor  which  fell,  for  which  Seitz  was  held  responsible.  It  was  also 
sought  to  hold  the  BMederichs  responsible  for  the  injury  occasioned 
to  their  employ^,  upon  the  principle  that,  although  Seitz  was  an  in- 
dependent contractor,  it  was  their  duty  to  properly  inspect  the  con- 
struction and  condition  of  the  floor,  to  ascertain  its  safety,  before 
permitting  their  employes  to  be  put  in  a  position  of  danger.  And  no 
charge  of  negligence  was  made  against  them  on  account  of  any  over- 
loading of  the  floor,  or  of  defective  masonry.  After  the  decision  of 
the  appeals  referred  to,  the  complaint  herein  was  amended  so  as  to 
charge  all  the  defendants  generally  with  negligence  in  constructing 
the  building  in  an  unsafe,  improper,  and  unworkmanlike  manner; 
in  using  improper  and  defective  materials  in  its  construction ;  in  per- 
mitting, directing,  and  allowing  their  employ^  to  deposit  mortar  and 
brick  upon  the  top  floor,  which  was  not  properly  built,  supported,  or 
maintained,  thereby  making  it  dangerous  and  unsafe  for  any  person 
to  be  upon ;  in  allowing  the  plaintiff  and  others  to  go  and  be  upon  this 
floor;  in  not  giving  notice  or  warning  of  its  unsafe  condition;  and 
in  not  having  proper  overseers  and  inspectors  to  examine  the  work  of 
constructing  the  building,  and  seeing  that  it  was  properly  done,  and 
that  iwoper  and  sufficient  materials  were  used.  The  plaintiff,  Gard- 
ner, was  an  employ^  of  the  Rochester  Bridge  &  Iron-Works  Company, 
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whose  duty  it  was  to  furnish  the  iron  materials  required  in  the  con- 
struction of  the  building,  and  was  injured  while  engaged  in  the  per- 
formance of  his  duties  on  the  top  floor  at  the  time  of  tlw  accident.  In 
the  former  action  of  Wittenberg,  the  court  remarked: 

"The  difficulty  In  this  case,  which  has  provoked  much  discussion  and  conten- 
tion, arises  from  the  fact  that  It  is  claimed  that  after  the  accident  it  was  impossi- 
ble to  obtain  any  adequate  and  satisfactory  explanation  of  Its  proximate  cause. 
*  *  *  It  may  be  assumed  that  the  precise  cause  of  the  accident  has  not  been 
made  to  clearly  appear."     8  App.  Div.  441,  442,  40  N.  Y.  Supp.  900,  901. 

Ail  the  facts  and  circumstances  alleged  and  proven  in  that  case 
were  given  in  evidence  upon  the  trial  of  this  action,  and  much  more 
in  addition.  In  the  present  case,  the  defendants,  Seitz  and  the  Pried- 
erichs,  assumed  a  position  of  direct  antagonism,  and  each  endeavored 
to  throw  the  responsibility  of  the  accident  upon  the  other.  As  a  re- 
sult of  the  contest  between  them,  the  particular  acts  or  omissions  at- 
tributable to  each  in  the  performance  of  their  respective  duties  in  and 
about  the  construction  of  the  building  were  pretty  fully  disclosed  by 
the  evidence  presented,  and  the  causes  or  c(Hnbination  of  causes  that 
contributed  to  produce  the  accident  were  revealed,  in  so  far  as  it  was 
possible,  under  the  circumstances,  to  discover  and  make  them  known 
to  the  jury.  That  the  evidence  adduced  was  sufScient  in  law  for  the 
consideration  of  a  jury,  and  to  warrant  a  finding  in  favor  of  the  plain- 
tiff for  the  damages  sustained  by  reason  of  an  accident  of  the  charac- 
ter disclosed,  we  have  no  doubt.  But  the  particular  point  in  contro- 
versy is,  against  whom,  justly,  should  the  verdict  have  been  rendered? 
Who  was  responsible  for  the  accident, — Seitz,  or  the  Friederichs,  or 
both?  Were  the  acts  of  commission  or  omission  attributable  to  Seitz 
done  or  omitted  in  violation  of  any  duty  he  owed  either  to  the  plaintiff 
or  to  the  Friederichs?  Did  the  latter  do  or  neglect  to  do  any  act 
that  it  was  their  duty  to  do  or  omit,  in  view  of  the  situation,  condition, 
and  the  state  of  affairs  then  existing?  Were  they  of  a  negligent  char- 
acter, and  did  they  contribute  to  the  catastrophe?  The  jury  was 
empowered  to  determine  the  responsibility  from  all  the  circumstances 
of  the  case,  and  it  came  to  the  conclusion  that  negligence  was  im- 
putable to  the  Friederichs,  and  accordingly  fixed  the  liability  upon 
them,  and  acquitted  the  defendant  Seitz.  The  Friederichs  contend 
upon  this  appeal,  as  they  did  upon  the  trial,  that  the  negligent  acts  or 
omissions  of  Seitz  were  the  proximate  cause  of  the  accident,  and  that 
he  alone,  if  any  one,  was  responsible  for  the  consequences.  It  is  true 
that,  assuming  the  floor  fell  first,  the  evidence  would  warrant  the  in- 
ference that  the  cutting  of  the  mortise  into  the  beam,  and  the  boring 
of  the  hole  through  it,  were  contributing  causes,  and  the  accident  would 
not  or  might  not  have  happened  if  that  had  not  been  done,  notwith- 
standing that  a  large  quantity  of  brick  and  mortar  had  been  placed 
upon  the  floor  by  the  Friederichs'  employes.  But  the  question  would 
still  remain,  whether  negligence  was  imputable  to  Seitz  in  not  fore- 
seeing that  the  floor  would  be  used  in  the  manner  and  under  the  cir- 
cumstances it  was  used  by  the  Friederichs.  the  contractors,  and  in 
failing  to  render  it  more  secure  for  the  purpose  of  holding  a  consid- 
erable quantity  of  brick  and  mortar.  And,  assuming  that  the  jury 
would  have  been  warranted  in  finding  that  Seitz  was  chargeable  with 
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negligence,  a  question  would  remain  for  consideration, — wliether  the 
act  of  the  Friederichs  in  imposing  the  additional  weight  upon  the 
floor,  in  the  condition  it  then  was  (incomplete  and  temporarily  sup- 
ported) contributed  to  produce  the  casualty,  and  was  a  negligent  act, 
in  view  of  all  the  circumstances  of  the  case.  If  the  concurrent  or  suc- 
cessive negligence  of  two  persons,  combined  together,  results  in  an  in- 
jury to  a  third  person,  he  may  recover  damages  of  either  or  both ;  and 
this  rule  obtains,  although  it  may  be  difScult  to  detei-mine  in  what 
proportion  each  of  the  wrongdoers  contributed  to  the  injury.  2 
Thomp.  Neg.  1088.  The  fact  that  another  person  contributed,  either 
before  the  defendant's  interposition,  or  concurrently  with  such  inter- 
position, in  producing  the  damage,  is  no  defense.  Whart.  Neg.  §  144. 
In  Slater  v.  Mersereau,  04  N.  Y.  138,  the  court  remarked: 

"It  Is  true,  the  defendant  and  Moore  and  Bryant  were  not  Jointly  Interested 
In  reference  to  the  separate  acts  which  produced  the  damages.  Although  they 
acted  independently  of  each  other,  they  did  act  at  the  same  thne  In  causing  the 
damages,  etc.,  each  contributing  towards  It;  and  although  the  act  of  each,  alone 
and  of  itself,  might  not  have  caused  the  entire  injury,  under  the  circumstances 
presented,  there  is  no  good  reason  why  each  should  not  be  liable  for  the  damages 
caused  by  the  different  acts  of  all.  •  •  •  Here,  also,  the  contractor  and  sub- 
contractor were  separately  negligent;  and,  although  such  negligence  was  not  con- 
current, yet  the  negligence  of  both  these  parties  contributed  to  produce  the  dam- 
ages caused  at  one  and  the  same  time." 

See,  also,  Chipman  v.  Palmer,  77  N.  Y.  54;  Durkin  v.  Sharp,  88  N. 
Y.  225. 

This  case  would  appear  to  come  within  the  general  rule  that  where 
men  of  ordinary  prudence  and  discretion,  in  consideration  of  all  the 
circumstances  of  the  case,  the  positions  of  the  parties,  the  situation 
and  condition  of  things  existing,  may  differ  as  to  the  character  of  the 
act  claimed  to  be  negligent,  the  question  should  be  decided  as  one  of 
fact.  And,  where  the  inferences  to  be  drawn  from  the  proof  are  not 
certain  and  incontrovertible,  the  question  must  be  submitted  to  the 
jury,  and  cannot  properly  be  decided  as  a  matter  of  law,  by  directing 
a  verdict  or  nonsuit.  The  counsel  for  the  respective  parties  have  care- 
fully reviewed  and  commented  upon  the  evidence,  called  attention  to 
the  salient  points,  and  drawn  the  deductions  and  inferences  most  fa- 
vorable to  their  respective  views  of  the  controversy.  We  deem  it 
unnecessary  to  enter  into  a  full  discussion  of  the  evidence,  or  to  pre- 
sent the  arguments  and  contentions  suggested  thereby,  as  we  are  satis- 
fled  that  the  court  below  would  not  have  been  justified  in  nonsuiting 
the  plaintiff,  or  in  directing  a  verdict  for  the  defendants  Friederich. 
^Tienever  there  is  any  doubt  as  to  the  facts,  it  is  the  province  of  the 
jury  to  determine,  not  only  what  they  are,  but  what  are  the  proper 
inferences  to  be  drawn  from  them.  Whether  the  facts  be  disputed 
or  undisputed,  if  different  minds  may  honestly  draw  different  conclu- 
sions from  them,  the  case  should  properly  be  left  to  the  jury.  But, 
of  course,  there  must  be  evidence  upon  which  they  might  reasonably 
and  properly  conclude  that  there  was  negligence.  The  cases  arising 
often  present  such  a  variety  of  circumstances  that  it  is  eminently 
proper  that  the  degree  of  care  and  circumspection  demanded  of  per- 
sons in  various  situations  should  be  determined  by  the  triors  of  fact 
"'It  is  this  class  of  cases,  and  those  akin  to  it,  that  the  law  conunits  to 
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the  decision  of  a  jury.  Twelve  men,  of  the  average  of  the  community, 
comprising  men  of  education  and  men  of  little  education,  men  of  learn- 
ing and  men  whose  learning  consists  only  in  what  they  have  them- 
selves seen  and  heard, — the  merchant,  the  mechanic,  the  farmer,  the 
laborer, — these  sit  together,  consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion. This  average  judgment,  thus  given,  it  is  the  great  effort  of 
the  law  to  obtain."  Railroad  Co.  v.  Stout,  17  Wall.  604.  It  would 
be  a  rather  difficult  undertaking  for  this  court  to  assume  and  determine 
that,  as  a  matter  of  law,  and  in  opposition  to  the  finding  of  the  jury, 
the  defendant  Seitz  and  not  the  Friedericha,  is  the  person  who  should 
have  been  held  solely  responsible  for  the  consequences  of  the  cas- 
ualty. And  it  is  no  defense  for  a  person,  against  whom  negligence 
which  caused  damage  is  proved,  to  prove  that  another  person  assisted 
in  contributing  to  the  result.  The  appellate  court  is  limited,  in  its 
power  to  review  the  findings  of  fact  by  a  jury,  to  the  inquiry  whether 
there  was  any  fair,  reasonable,  and  proper  evidence  to  warrant  the 
conclusion  arrived  at,  even  though  the  court,  if  it  were  in  the  position 
of  the  jury,  would  probably  have  decided  the  matter  the  other  way. 
The  court  was  justified  in  submitting  the  questions  which  it  did  submit 
to  the  jury,  and  the  verdict  rendered  should  be  sustained,  unless  there 
were  errors  committed  by  the  court  in  its  rulings  upon  the  trial.  It 
is  claimed  in  behalf  of  the  appellants,  the  Friederichs,  that  the  learned 
judge  at  the  trial  committed  various  errors  in  his  rulings  upon  ques- 
tions of  the  admission  and  rejection  of  evidence,  and  his  refusals  to 
charge  as  requested,  and  we  will  now  proceed  to  an  examination  of 
such  alleged  errors. 

The  plaintiff's  witness  Howard,  who  had  described  in  detail  the  situ- 
ation as  it  existed  immediately  after  the  accident,  was  asked,  on  cross- 
examination  by  the  counsel  for  the  defendants  Friederich,  this:  "Q. 
The  appearance  then  indicated,  did  it  not,  that  the  floor,  in  falling,  had 
pushed  the  wall  outward?"  Mr.  Harris  objected  in  behalf  of  the  de- 
fendant Seitz,  as  calling  for  a  conclusion.  The  objection  was  sus- 
tained, and  the  defendants  Friederich  excepted.  The  Court:  "He 
may  state  what  the  facts  were."  The  witness  then  proceeded  to  make 
the  statement  in  detail  as  indicated  by  the  court.  The  plaintiff  did 
not  make  the  objection,  but  it  was  made  by  the  defendant  Seitz;  and 
the  court  ruled  that  the  witness  might  state  what  the  facts  were, 
instead  of  stating  a  mere  opinion.  The  appellants  had  the  benefit  of 
all  the  facts  pertaining  to  the  appearance  and  condition  of  the  building 
as  it  existed  after  the  accident ;  so  they  wore  not  iii  any  manner  prej- 
udiced by  the  refusal  of  the  court  to  allow  the  witness  to  state  the  con- 
clusion at  which  he  had  arrived,  and  its  exclusion  does  not  present 
error  calling  for  a  reversal  of  the  judgment. 

There  was  no  prejudicial  error  conmiitted  by  the  judge,  at  the  trial» 
in  receiving  evidence  respecting  the  post  under  the  beam,  and  the 
adequacy  of  the  support  of  the  beam.  The  evidence  was  clearly  com- 
petent as  against  Seitz,  and  the  exception  was  joint,  when  there  should 
have  been  a  separate  objection  by  the  Friederichs.  The  court  should 
have  been  requested  to  limit  its  effect  to  Seitz  by  appropriate  instmc- 
tions. 
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One  of  the  plaintiffs  witnesses  was  asked  what  kind  of  material 
was  put  into  the  south  wall.  This  was  objected  to.  The  objection 
was  overruled,  and  an  exception  taken  by  appellants,  who  claimed  that 
this  was  prejudicial.  As  the  charge  of  negligence  is  not  predicated 
upon  the  construction  of  the  east  wall  alone,  it  would  seem  that  this 
exception  might  be  disregarded.  If  the  floor  was  unduly  loaded,  the 
Friederichs  might  be  held  responsible  therefor. 

The  plaintiff  was  asked  if  there  was  any  reason  why  the  truss  could 
not  have  been  completed  the  day  of  the  accident  This  was  objected 
to  by  the  Friederichs,  and  an  exception  taken  to  the  overruling  of  such 
objection.  The  answer  waa,  not  that  he  could  see.  Apparently,  thi» 
answer  is  of  no  particular  consequence.  The  appellants  argue  that 
they  had  nothing  to  do  with  the  construction  of  the  truss.  There  is 
evidence  tending  to  show  that  the  truss  could  have  been  completed 
before  the  walls  were  finished;  'that  it  was  the  appellants'  duty  to 
furnish  iron  beams,  etc.,  for  the  tie  beams,  without  which  the  latter 
could  not  have  been  completed;  that  they  were  responsible  for  the 
condition  of  the  floor,  in  so  far  as  they  made  it  dangerous  by  over- 
loading it  with  brick  and  mortar.  The  answer  of  the  witness  did  not 
throw  the  responsibility  upon  the  appellants  for  failure  to  complete  the 
truss,  without  the  other  evidence. 

The  court  did  not  err  in  excluding  appellants'  offer  to  show  a  custonj 
to  use  the  floor  as  standing  room  for  men  and  materials.  The  appel- 
lants claimed  that  they  had  a  right  to  show  that  they  were  using  the 
floor  in  the  usual  and  ordinary  way  in  doing  their  part  of  the  work, 
and  thus  to  establish  ordinary  care.  But  this  offer  did  not  go  to  prove 
that  other  contractors  would,  "under  the  same  circumstances,  do  the 
same  thing  in  the  same  way."  Such  evidence  would  not  establish 
that,  under  all  the  circumstances  existing  in  the  case,  it  was  a  pru- 
dent thing  to  do.  It  also  appears  that  one  of  the  appellants  testified 
that  Seitz  knew  he  would  use  the  floor  to  put  men  and  material  on. 
"That  is  the  custom.  I  have  built  a  good  many  buildings  with  Seitz, 
and  that  is  the  way  we  always  do."  So  the  appellants  had  the  ben- 
efit of  the  evidence  showing  what  the  custom  was  between  the  Fried- 
erichs and  Seitz.  Of  course,  it  was  clearly  evident  to  the  jury  that 
the  floor  would  necessarily  be  more  or  less  used  by  the  workmen, 
and  that  that  was  to  be  expected,  but  the  question  was  whether  Seitz 
expected  it  would  be  loaded  with  a  large  quantity  of  brick  and  mate- 
rial; and  in  view  of  the  fact  that  the  Friederichs  knew  that  Seitz 
had  not  and  could  not  then  complete  his  work,  in  respect  to  making 
the  floor  perfectly  safe,  custom  cannot  relieve  appellants  from  having 
loaded  the  floor  as  though  it  had  been  entirely  completed.  And  it 
should  be  further  obsen-ed  that,  as  to  the  appellants'  right  to  use  this 
floor,  the  court  charged,  at  their  request,  as  favorably  to  them  as  they 
were  entitled  to,  and  no  exception  was  taken  to  such  charge.  The  ap- 
pellants therefore  were  not  prejudiced  by  the  ruling  of  the  court  exclud- 
ing their  offer  to  show  custom,  and  we  are  of  the  opinion  there  was 
no  error  presented  by  such  ruling. 

One  Madden,  the  architect's  assistant,  was  called  as  a  witness  by- 
defendant  Seitz,  and  asked  this: 


Digitized  by 


Google 


1084  49  NEW  YORK  SUPPLBMBNT  (i^Up.  Ot. 

and  83  New  York  State  Reporter. 
"Q.  What  took  place  between  you  and  Seitz  on  the  subject  of  making  the 
alteration  In  regard  to  that  plate?  The  defendants  Frlederlch  objected.  The 
objection  was  overruled,  and  exception  taken.  A.  I  cannot  recall  the  clrcum- 
Btances,  but  I  know  why  It  was  done;  that  Is,  that  it  would  mar  the  celling.  I 
agreed  to  have  It  cut  In." 

A  similar  question  was  also  put  to  the  defendant  Seitz,  and  he  was 
allowed  to  answer  the  same,  over  objection  and  exception  by  the  de- 
fendants Friederich. 

Since  these  queetions  were  not  asked  by  the  plaintiff,  how  can  they 
affect  the  verdict?  The  purpose  of  the  questions  put  by  Seitz  was  to 
rdieve  himself  from  responsibility;  and  it  would  seem  to  be  proper, 
as  between  him  and  the  Friedericha,  to  show  how  the  mortise  came 
to  be  cut.  Seitz  had  a  rij^ht  to  this  evidence  in  snpport  of  his  defense 
against  the  plaintiff's  claim,  notwithstanding  the  Friederichs'  objec- 
tion. So  far  as  this  exception  is  concerned,  it  is  a  matter  between 
the  co-defendants  alone.  The  circumstances  under  which  the  defend- 
ant Seitz  cut  this  mortise  would  appear  to  be  material  and  proper  evi- 
dence. It  was  proper  for  him  to  give  such  evidence  as  tended  to  re- 
lieve him  from  the  charge  of  negligence.  The  Friederichs  contend 
that  they  were  not  responsible  for  cutting  the  mortise;  that,  if  it  was 
improper  to  cut  it,  the  assent  of  an  architectural  draftsman  was  no 
justification,  but  that  it  made  Seitz's  duty  of  adequately  supporting 
the  beam  more  obvious  and  imperative.  It  is  contended  that  it  was 
the  Friederichs'  duty  to  examine  the  strength  of  it,  and  ascertain 
whether  it  would  hold,  before  placing  the  large  quantity  of  brick  and 
mortar  upon  the  floor;  that,  if  they  had  made  any  attempt  at  inspec- 
tion, they  would  have  discovered  the  holes  in  the  mortise;  that  Adam 
Friederich  saw  this  tie  beam;  that  he  saw  the  post,  and  the  carpen- 
ter at  work  upon  the  tie  beam  and  the  post.  Under  the  issues  raised 
upon  the  trial,  we  are  of  the  opinion  that  this  evidence  was  com- 
petent 

Upon  the  trial,  the  counsel  for  defendant  Seitz  framed  a  hypotheti- 
cal question  upon  the  evidence,  showing  a  state  of  facts  as  claimed 
by  Seitz  to  have  existed;  and  his  expert  witness,  Kuichling,  was  asked 
to  say,  under  such  a  state  of  facts,  which  broke  and  fell  first, — the 
beam  or  the  wall.  This  was  objected  to  by  the  defendants  Frieder- 
ich, and  the  objection  was  overruled,  and  an  exception  taken  by 
them.  Previous  to  the  asking  of  this  hypothetical  question,  the  ap- 
I)enants'  own  witness,  Architect  Warner,  introduced  the  subject  by 
giving  his  opinion  "from  the  appearance  of  things"  as  he  observed 
them,  and  testifying,  from  that,  that  in  his  opinion  the  tie  beam  broke 
first.  And  afterwards  the  appellants  put  the  identical  hyjrathetical 
question,  to  which  they  make  objection,  to  their  witness  Brown,  and 
Brown  answered  the  same  contrary  to  the  answer  of  the  witness  Kuich- 
ling. I  cannot  perceive  that  tliere  is  any  sound  reason  why  the  ex- 
ception, assuming  it  to  be  technically  correct,  should  warrant  a  re- 
versal. The  object  of  the  hypothetical  question  was  to  relieve  Seitz 
from  liability,  and  throw  the  responsibility  upon  the  appellants.  The 
tendency  of  it  was  to  relieve  Seitz  from  liability  to  the  plaintiff,  and 
the  plaintifE  made  no  objection  to  it,  and  does  not  complain  of  it 
This,  again,  raises  the  interesting  question,  how  far  will  the  admis- 
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sion  of  incompetent  evidence,  as  between  co-defendants  jointly  and 
severally  liable  in  tort,  justify  a  reversal  of  a  verdict  rendered  in  favor 
of  the  plaintiff,  who  did  not  put  the  question,  or  make  any  objection 
to  it?  If  co-defendants  so  situated  as  these  should  agree  together  to 
inject  into  a  case  incompetent  evidence,  and  should  succeed  in  having 
the  same  admitted  over  objection  and  exception  taken  by  one  of  the 
defendants,  a  plaintiff  who  had  obtained  a  righteous  verdict  would  be 
precluded  from  enjoying  the  fruits  of  the  same  if  the  court  should  de- 
cree to  sustain  exceptions  thus  taken,  in  which  the  plaintiff  had  no 
part,  and  over  which  he  had  no  control.  This  would  be  unjust  to  the 
plaintiff,  and  I  do  not  believe  he  should  be  affected  by  such  excep- 
tions. Certainly  the  plaintiff  in  this  case  should  not  be  affected  by  the 
exception  now  under  review,  if  there  be  sufficient  evidence  for  the  jury 
that  the  Friederichs  were  chargeable  with  negligence.  The  negligence 
of  Sdtz  ia  no  defense  to  them. 

In  response  to  a  request  made  by  the  plaintiff,  the  court  chained 
that  it  was  Seitz's  duty  to  put  up  an  adequate  support  for  the  purpose 
of  holding  the  beam,  to  enable  him  to  construct  the  framework  accord- 
ing to  the  conditions  of  the  contract,  but  he  was  not  required  to  put 
up  any  supports,  unless  he  made  the  contract  with  Friedench  &  Sons 
that  be  would  do  so,  for  the  purpose  of  holding  whatever  brick  might 
be  put  on  the  floor.  Under  the  evidence  in  the  case,  it  is  so  cleariy 
apparent  that  this  charge  was  not  erroneous  in  that  particular  that  it 
needs  no  discussion. 

Plaintiff  requested  the  court  to  charge  that  Seitz,  knowing  that  the 
floor  was  to  be  used  by  the  Friederichs  as  a  place  for  their  men  and 
materials,  was  negligent,  unless  he  used  reasonable  care  and  properly 
supi>orted  it  for  that  use.     In  response,  the  conrt  said: 

"No,  gentlemen,  under  the  contract  he  did  not  owe  any  duty  to  prop  up  this 
floor  so  as  to  enable  them  to  lay  the  brick  wall.  He  was  bound  to  exercise  rea- 
sonable prudence  and  care  In  executing  the  work  that  he  was  required  to  do  un- 
der the  contract,  and,  If  the  accident  occurred  by  his  failure  to  exercise  reasona- 
Ue  care  and  prudence,  then  be  might  be  liable." 

This  was  excepted  to  by  the  appellants.  The  plaintiff  asked  this 
instruction  for  himself,  and  not  in  behalf  of  the  Friederichs.  It  is 
evident  that  the  court  had  reference  to  the  placing  of  an  unreasonable 
quantity  of  brick  and  mortar  upon  the  floor.  It  was  properly  left  to 
tiie  jury  to  determine  whether,  under  all  the  circumstances,  Seitz  used 
due  care.  The  request  made  just  preceding  the  one  under  considera- 
tion related  to  supports,  and  not  to  the  tie  beam.  'She  court  had 
also  charged  that  lie  Friederichs  had  a  right  to  use  the  floor,  and  were 
not  negligent  in  putting  brick  and  mortar  there.  Taken  in  connec- 
tion with  the  balance  of  the  charge,  I  believe  there  was  no  error  com- 
mitted by  the  court  in  the  portion  of  the  charge  thus  made. 

Defendant  Seitz  requested  an  instruction  that  he  was  not  required 
by  the  terms  of  the  contract  to  support  the  beam  which  broke  by 
means  of  the  post, — as  to  the  plaintiff.     In  response  the  court  said : 

"I  am  Inclined  to  think  that  was  so.  He  was  required  to  use  all  ordinary  care 
and  prudence.  Including  skill  In  the  erection  of  the  timbers,  and  in  carrying  out 
his  part  of  the  contract  according  to  the  plans  and  spcciflcatlons,  and  nothing 
more." 
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To  this  the  defendants  Friederich  excepted.  The  refusal  to  diarge 
as  requested  was  prejudicial  to  the  plaintiff,  but  he  does  not  complain. 
The  remarks  of  the  court  related  particularly  to  the  duty  of  Seitz  to- 
wards the  plaintiff;  and,  if  the  Friederichs  desired  to  protect  thon- 
selves  against  any  prejudicial  remarks  of  the  court,  they  should  have 
requested  proper  instructions  in  respect  to  the  duties  required  by  the 
contract,  under  the  circumstances  of  the  case,  to  be  performed  by  Seitz, 
as  regarded  themselves.  The  attention  of  the  court  should  have  beei 
specifically  called  to  this  matter.  Besides,  the  remarks  of  the  court 
should  be  taken  in  connection  with  the  whole  charge,  and  other  re- 
quests made  or  refused,  and  not  as  entirely  disconnected  from  that 
which  preceded  or  followed.  The  exception  does  not  present  error 
■calling  for  a  reversal  of  this  judgment,  as  to  the  defendants  Friederich. 

The  plaintiff  asked  the  court  to  instruct  the  jury  that  Seitz  did  not 
perform  his  full  duty  by  merely  properly  supporting  the  floor  and 
joists,  but  if  he  knew  that  the  Friederichs  were  to  use  the  floor  for 
their  men  and  materials,  and  allowed  them  to  nse  it,  he  was  bound  to 
properly  support  it  for  the  men  and  materials.  In  response,  the  court, 
after  alluding  to  the  duty  of  Seitz  towards  his  own  servants,  said: 

"But,  so  far  as  the  Friederichs  were  concerned,  and  their  servants,  Seitz  had 
no  control  over  them.  He  could  not  dictate  to  the  Friederichs  that  they  could 
-not  take  any  brick  up  on  the  attic  floor." 

The  Friederichs  excepted  to  the  charge  so  made,  but  took  no  excep- 
tion to  the  omission  or  refusal  to  charge  the  proposition  requested. 
The  plaintiff  was  asking  instructions  in  respect  of  Seitz's  duty  towards 
himself,  and  not  in  behalf  of  the  Friederichs.  nor  in  regard  to  Seitz's 
obligations  towards  them.  The  remarks  of  the  court  excepted  to  were 
proper.  The  court  did  not  expressly  refuse  the  request,  and  no  excep- 
tion was  taken  to  that. 

The  defendants  Friederich  excepted  "to  that  portion  of  the  charge 
wherein  the  court  charged,  in  sul^tance,  that  Seitz  was  not  required 
to  prop  up  this  floor  for  the  jpurpose  of  enabling  the  Friederichs  to 
put  brick  upon  it,  and  for  his  men  to  work  upon  it."  It  is  perfectly 
apparent  from  other  portions  of  the  charge  or  instructions  given  by 
the  court  that  the  court  had  reference  to  the  placing  of  a  large  or 
unusual  quantity  of  brick  upon  the  floor  while  it  was  left  in  its  then 
-incomplete  condition;  and,  taken  in  connection  with  the  entire  charge, 
the  portion  of  the  charge  above  excepted  to  presents  no  error. 

The  defendants  Friederich  excepted  to  the  charge,  in  substance,  that 
the  jury  was  to  say  whether  the  EWederichs  were  negligent  in  building 
the  walls;  also,  whether  the  floor  was  overloaded.  There  was  evi- 
dence that  there  was  a  large  quantity  of  brick  and  mortar  upon  the 
floor  when  the  accident  occurred;  and  whether  that  was  a  negligent 
act,  and  a  contributing  cause  of  the  accident,  was  for  the  jury.  The 
construction  of  the  wall  might  have  been  proper  and  safe,  and  no  acci- 
dent happened,  had  it  not  been  for  the  brick  jdaced  upon  the  incom- 
pleted floor,  and  if  there  had  been  no  rain,  and  the  walls  had  not  been 
"green,"  and  the  mortar  had  had  time  to  cohere.  All  of  the  evidence 
of  this  character  was  proper  upon  the  subject  of  the  negligence  of  these 
defendants,  and  was  for  the  jury. 
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The  court  was  asked  to  charge  that,  if  the  jury  was  unable  to  deter- 
mine whether  the  accident  was  caused  by  the  breaking  of  the  beam  or 
falling  of  the  wall,  then  there  could  be  no  recovery  against  the  Fried- 
erichs.  The  court,  in  response,  said,  "I  decline  to  vary  my  charge 
upon  that  point."  The  appellants  contend  that  this  matter  was  not 
even  alluded  to  in  the  charge.  If  that  be  true,  then  it  was  the  duty 
of  the  counsel  to  call  the  court's  attention  to  the  omission.  The  ap- 
pellants were  charged  with  negligence  in  respect  to  placing  too  heavy 
a  weight  upon  the  floor  in  the  condition  in  which  it  was  left,  and  there 
was  some  evidence  in  respect  to  the  wall. 

The  court  was  requested  to  charge  that  if  the  jury  concluded  that 
there  was  no  overloading  of  the  floor,  in  case  it  was  properly  con- 
structed, "then  there  can  be  no  recovery  against  the  Friederichs,  if 
they  were  not  negligent  in  constructing  the  walL  The  Court:  I 
decline  to  vary  my  charge  on  that  point."  The  appellants'  counsel 
asserts  that  this  was  error,  as  the  subject  had  not  been  mentioned  in 
the  cha^e.  If  the  court  had  failed  to  charge  speciflcally  as  to  the 
proposition  requested,  counsel  should  have  pointed  out  the  omission, 
and  corrected  the  court.  The  court  had  charged  repeatedly,  and  in 
general  terms,  in  respect  to  the  relative  duties  of  the  co-defendants  to- 
wards each  other  in  respect  to  the  matter  of  the  tie  beams  and  their 
supports,  and  as  to  the  placing  of  materials  thereon,  and  the  ruling  of 
the  court  presents  no  error. 

In  response  to  a  request  to  charge  that  the  Friederichs  were  war- 
ranted in  assuming  that  Seitz  would  support  the  tie  beams  so  as  to 
make  them  safe  for  the  usual  work  upon  the  floor  above,  the  court  said: 

"I  80  charge  as  to  the  usual  work,  but  it  Is  for  the  Jury  to  determine  whether 
this  work  was  the  usual  work,  or  whether  the  floor  was  overloaded."  And  again: 
"There  Is  no  question  but  what  they  had  a  right  to  use  the  floor,  but  you  must 
determine  whether  tliey  used  It  as  a  prudent,  discreet  man  would  have  used  it, 
or  ought  to  have  used  It,  under  the  circumstances;  and  you  may  take  Into  con- 
sideration the  condition  the  floor  was  In  at  the  time." 

The  court  refused  to  charge  that  there  was  no  evidence  that  the 
wall  was  overloaded  at  the  moment  when  the  accident  happened.  The 
charge  as  made,  and  the  refusal  to  charge  as  requested,  present  no  er- 
ror. The  court  was  justified,  under  the  evidence  given  upon  this  trial, 
to  submit  the  question  of  the  negligence  of  the  defendants  to  the  jury. 
Such  question  was  fully  and  fairly  submitted  by  the  court  to  the  jury, 
and  that  body  has  passed  upon  the  question,  and  found  that,  under  the 
■evidence  in  this  case,  these  appellants  were  guilty  of  the  n^ligence 
which  caused  the  injury  to  the  plaintiff.  The  evidence  is  sufficient 
to  justify  and  uphold  such  a  verdict. 

The  order  should  be  affirmed,  with  costs.     All  concur. 
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SHEEHY  T.  BRONX  GAS  &  ELECTRIC  CO.  et  al. 
(Supreme  Court,  Appellate  DlTision,  First  Department     February  11,  1S9S.) 

L  Action  against  City  Officer— Illegai,  Act. 

An  action  under  Code  Civ.  I'roc.  §  19'Jo,  providing  that  an  action  to  prevent 
waste  of  or  Injury  to  property  of  a  city  may  be  maintained  against  an  officer 
thereof  by  a  taxpayer,  supplemented  by  Laws  1881,  c.  531,  as  amended  by 
Laws  1892,  c.  301,  providing  that  an  action  against  an  officer  of  a  municipal 
corporation  may  be  maintained  by  a  taxpayer  to  prevent  an  illegal  official 
act,  or  waste  of  or  Injury  to  Its  property,  cannot  be  maintained  where  it  is 
not  alleged  that  such  officer  has  done,  or  threatens  to  do,  any  dishonest  and 
Illegal  official  act;  and  the  fact  that  a  private  Individual  is  unlawfully  tajur- 
Ing  such  property,  without  his  knowledge,  does  not  reader  him  liable  to  such 
action. 

8.  Injunction— Sufficiency  of  Complaint. 

A  temporary  Injunction  cannot  be  granted,  under  Code  Civ.  Proc.  f  608, 
where  the  complaint,  apart  from  other  papers  used  on  the  motion,  fails  to  state 
a  cause  of  action. 

Appeal  from  special  term. 

Action  by  Edward  C.  Sheehy  against  the  Bronx  Gras  &  Electric 
Company,  the  commissioners  of  the  department  of  public  parks,  and 
the  commissioners  of  the  board  of  electrical  control  of  the  city  of 
New  York.  From  an  order  granting  an  injunction  pendente  lite, 
the  Bronx  Gas  &  Electric  Company  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  McLAUGH- 
LTN,  PATTERSON,  and  ES'GRAHAM,  JJ. 

Alfred  B.  Croikshank,  for  appellant 
Joseph  I.  Green,  for  respondent. 

McLaughlin,  J.  The  plaintiff,  as  a  taxpayer,  has  instituted  this 
action  to  restrain  the  commissioners  of  the  department  of  public  parks, 
and  the  commissioners  of  the  board  of  electrical  control,  of  the  city 
of  New  York,  from  issuing  a  permit  to  the  Bronx  Gas  &  Electric  Com- 
pany to  excavate,  erect  poles,  or  string  electric  wires  in  one  of  the 
public  parks  of  the  city,  and  also  to  restrain  the  gas  company  from 
doing  such  acts.  He  has,  during  the  pendency  of  the  action,  accom- 
plished by  an  order  what  he  seeks  to  accomplish  ultimately  by  a  judg- 
ment. From  this  order  the  defendant  gas  company  alone  has  ap- 
pealed. It  insists  that  the  order  must  be  reversed  because  the  com- 
plaint does  not  state  facts  suflBcient  to  constitute  a  cause  of  action 
against  the  defendants,  or  any  of  them.  The  plaintiff,  on  the  other 
hand,  insists  that  his  right  to  maintain  the  action  iq  conferred  by  sec- 
tion 1925  of  the  Code  of  Civil  Procedure,  as  supplemented  by  chapter 
531  of  the  Laws  of  1881,  as  amended  by  chapter  301  of  the  Laws  of 
1892,  and  that  he  has  brought  himself  within  the  provisions  of  this 
section  and  the  statute  by  the  complaint  served.  The  section  of  the 
Code  referred  to  provides  that  "an  action  to  obtain  a  judgment,  pre- 
venting waste  of,  or  injury  to,  the  estate,  fends  or  other  jwroperty  of  a 
county,  town,  city  or  incorporated  village  of  the  state,  may  be  main- 
tained against  any  officer  thereof,  or  any  agent,  commissioner,  or  other 
person,  acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by 
a  corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 
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jear  before  the  commencement  of  the  action,  has  paid,  a  tax  therein." 
Chapter  531  of  the  Laws  of  1881,  as  amended  by  chapter  301  of  the 
Lews  of  1892,  so  far  as  the  same  is  aiq)licable  to  the  question  under 
consideration,  provides  that  "all  officers,  agents,  commissioners,  and 
other  persons  acting,  or  who  have  acted,  for  and  on  behalf  of  any 
county,  town,  Tillage  or  municipal  corporation  in  this  state,  and  each 
and  every  one  of  them  may  be  prosecuted,  and  an  action  or  actions 
may  be  maintained  against  them  to  prevent  any  illegal  official  act  on 
the  part  of  any  such  officer,  agent,  commissioner  or  other  persons,  or 
to  prevent  waste  or  injury  to,  or  to  restore  and  make  good  any  prop- 
erty, funds  or  estate  of  such  county,  town,  village  or  municipal  corpo- 
ration," by  any  person  whose  assessment  shall  amount  to  f  1,000,  and 
who  shall  be  liable  to  pay  taxes  thereon  in  the  county,  town,  village, 
or  municipal  corporation,  to  prevent  the  waste  or  injuiy  of  whose  prop- 
erty the  action  is  brought 

Upon  examining  the  complaint,  it  is  found  that  the  plaintiff  alleges 
that  he  is  a  resident  and  taxpayer  of  the  city  <rf  New  York;  that  his 
assessment  amounts  to  more  than  $1,000,  upon  which  he  is  liable  to 
pay  taxes,  and  within  one  year  prior  to  the  commencement  of  the 
action  he  has  paid  tax'^s  on  more  than  that  sum;  tliat  Pelbam  Bay 
Park  is  located  in,  and  is  the  property  of,  the  city  of  New  York ;  that 
all  of  the  defendants,  except  the  gas  company,  constitute  either  the 
board  of  commissioners  of  the  department  of  public  parks,  or  tLe 
board  of  electrical  control  of  such  city;  that  the  defendant  gas  com- 
pany, a  domestic  corporation,  "is  wrongfully  and  unlawfully,  and  with- 
out warrant  or  authority  of  law,  and  without  warrant  or  authority  of 
any  person  or  board  having  such  authority  to  give,  excavating  along 
the  roads,  avenues,  streets,  or  highways  of  Pelham  Bay  Park,  •  •  • 
for  the  purpose  of  erecting  poles  to  string  electric  wires  or  conductors 
thereon,  and  is  and  has  excavated  in  many  places,  •  •  •  and  has 
erected  poles  for  the  said  purpose,  •  •  •  and  that  the  acts  and 
wrongful  and  unlawful  conduct  and  actions  of  the  defendant  the  Bronx 
Oas  &  Electric  Company  is  without  authority  of  law,  and  is  done  with- 
out authority,  or  lawful  authority,  of  any  board  or  person  having 
the  right  to  give  such  authority,  «  •  «  and  that  the  actions  of 
the  said  defendant  tend  to  waste  and  injure  the  property  of  the  said" 
city;  that  certain  of  the  defendants,  "as  commissioners  of  the  depart- 
ment of  public  parks,  *  *  •  by  reason  of  the  facts  hereinbefore 
set  forth,  •  •  •  have  permitted  the  waste  of  and  injury  to"  the 
property  of  the  city ;  that  certain  other  defendants,  "as  commissioners 
of  the  board  of  electrical  control,  *  .*  *  by  reason  of  the  facis 
herein  set  forth  •  •  •  are  suffering  and  permitting  the  waste  and 
injury  to  the  property  of  the  city;  that  the  plaintiff  has  no  adequate 
remedy  at  law.  The  judgment  demanded  is  that  the  gas  company  be 
perpetually  enjoined  and  restrained  from  excavating,  erecting  poles, 
or  stringing  electric  wires  in  said  park,  and  that  the  other  defendants, 
as  commissioners  of  the  department  of  public  parks,  and  as  commis- 
Bioners  of  the  board  of  electrical  control,  be  restrained  from  granting 
any  authority  or  permission  to  the  gas  company  to  make  such  exca- 
vations, erect  such  poles,  or  string  such  wires.  It  will  be  observed 
that  there  is  no  allegation  in  the  complaint,  or  the  statement  of  any 
49  N.Y.S.-«e 
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fact  from  which  it  can  be  inferred,  that  the  defendants,  as  commis- 
sioners of  the  department  of  public  parks,  or  as  commissioners  of  the 
board  of  electrical  control,  have  granted,  threatened,  or  intend  to 
grant  any  permission,  license,  or  franchise  to  the  gas  cmnpany  to  do  the 
acts  of  which  the  plaintiff  complains.  It  does  not  even  appear  that 
these  officials  have  knowledge,  either  actual  or  constructive,  of  what 
the  gas  company  has  done  or  is  now  doing.  Does  the  complaint,  in 
the  absence  of  such  allegation,  state  a  cause  of  action?  I  think  not. 
To  authorize  an  action  against  a  public  o£Qcial  under  the  section  of 
the  Code  or  the  statute  referred  to,  the  act  of  which  the  plaintiff  CMn- 
plains,  and  which  he  seeks  to  restrain,  must  be  an  illegal,  oflacial  act. 
l»otter  V.  CoUis,  19  App.  Div.  392,  46  N.  Y.  Supp.  471.  The  purp(»e 
of  the  statute  is  to  prevent,  not  the  acts  of  individuals,  but  illegal  acts 
of  public  o£9cer8.  The  terms  "waste"  and  "injury,"  used  in  the  stat- 
utes, do  not  comprehend  individual  acts,  but  only  illegal,  wrongful, 
and  dishonest  acts  of  public  oflQcials.  Talcott  v.  City  of  Buffalo,  125 
N.  Y.  280,  26  N.  E.  263;  Ziegler  v.  Chapin,  126  N.  Y.  348,  27  N.  E.  471. 
In  Ziegler  V.  Chapin,  supra,  the  court  of  appeals  said: 

"But  the  action  authorized  by  section  1926  of  the  Code  Is  one  which  the  tax 
payer  may  bring  against  the  public  ottlcer  because  of  some  fraud  or  bad  faith 
on  his  part,  or  to  restrain  some  illegal  action.  ♦  •  •  If  the  officer  Is  honest 
and  faithful,  no  suit  against  him  is  needed.  The  taxpayer  may  eicplalu  to  him 
the  facts,  aud  discover  to  him  the  fraud;  and  the  courts  are  open  for  his  pro- 
tection, and  the  means  of  redress  are  at  hand.  It  is  only  when,  in  the  face  of 
explanation  and  knowledge,  he  still  refuses  to  act,  and  persists  in  carrying  out 
the  wasteful  contract,  that  an  action  against  him  Is  needed;  and  then  it  rests 
upon  his  misconduct,— upon  bis  collusion  and  fraud, — which  must  be  alleged  and 
proved.  The  legislature  could  not  have  Intended  that  the  courts  should  supply 
Intelligence  and  prudence  to  incapable  officials,  at  the  demand  of  a  taxpayer,  but 
manifestly  did  Intend  to  give  the  latter  protection  against  the  dishonesty  or 
fraud  of  the  municipal  agents." 

Here  no  acts,  legal  or  illegal,  honest  or  fraudulent,  on  the  part  of  the 
oflScials  sought  to  be  restrained,  are  alleged;  and  it  requires  neither 
authorities  nor  argument  to  show  that  an  action  cannot  be  main- 
tained to  restrain  a  public  official,  who  has  neither  done,  threatened, 
nor  intends  to  do  any  act  whatever.  As  well  might  an  action  be  main- 
tained to  restrain  or  suppress  a  nuisance,  before  the  nuisance  had  been 
created,  threatened,  or  attempted.  If  the  complaint  does  not  state  a 
cause  of  action,  then  it  necessarily  follows  that  the  plaintiff  was  not 
entitled  to  the  order  appealed  from.  Before  he  could  obtain  an  order 
of  this  character,  he  was  required  to  show  by  his  complaint  that  he 
had  a  good  cause  of  action,  and  was  entitled  to  a  judgment  against  the 
defendants.  Code  Civ.  Proc.  §  603.  The  cause  of  action  attempted 
to  be  alleged  in  the  complaint  cannot  be  perfected,  for  the  purpose  of 
sustaining  the  order,  by  the  aid  of  the  other  papers  used  on  tiie  mo- 
tion. The  complaint  must  stand  or  fall  by  itself.  It  must  show, 
independent  of  the  other  papers  used,  a  good  cause  of  action.  Mc- 
Henry  v.  Jewett,  90  N,  Y.  58;  StuU  v.  Westfall,  25  Hun,  1;  Close  v. 
Plesher,  8  Misc.  Rep.  299,  28  N.  Y.  Supp.  737.  This  it  does  not  do. 
It  follows  that  the  order  appealed  from  must  be  reversed,  with  f  10 
costs  and  disbursements,  and  the  motion  denied,  with  f  10  costs.  All 
concur. 
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MEYBR  V.  BRENZINGER  et  al. 
(Supreme  Conrt,  Appellate  Term.     February  28,  1808.) 

OOHTRAOTS— CONSTBCCTION. 

A  company  agreed  to  pay  to  defendants,  who  were  patentees  of  a  button 
holder,  a  certain  royalty  on  each  button  sold  within  one  year,  and  to  sell 
not  less  than  250,000  buttons  within  that  period.  Defendants  gave  the  com- 
pany an  option,  on  the  expiration  of  the  contract,  either  to  renew  the  same, 
or  to  boy  the  patent  outright.  It  was  also  agreed  that,  If  the  company 
"should  not  come  up  to  the  agreed  sale  of  2r>0,U00,  said  company  wUl  lose 
their  option  of  renewing  this  contract  or  buying  the  patent  at  the  end  of 
the  year."  Beld,  that  defendants  were  entitled  to  a  royalty  on  250,000  but- 
tons, though  the  company  sold  a  less  number. 

Appeal  from  Eleventh  district  court. 

Action  by  Christian  F.  Meyer  against  Julius  Brenzinger  and  Ernest 
F.  Klee  for  money  had  and  received.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.     Aitirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  OILDERSLEEVE  and 
GIEGERICH,  JJ. 

Qiarles  A.  Brodek,  for  appellant. 
Robert  Goeller,  for  respondents. 

BEEKMAN,  P.  J.  The  two  papers  respectively  signed  by  the  plain- 
tiff and  his  assignor,  on  the  one  part,  and  by  the  defendants,  on  the 
other,  are  to  be  considered  together  as  embodying  the  contract  which 
was  entered  into  between  them.  They  were  simultaneously  executed 
and  delivered,  and  relate  to  the  single  transaction  with  which  the 
parties  were  dealing.  By  the  terms  of  the  agreement,  the  plaintiff 
and  his  assignor,  who  were  doing  business  under  thu  name  of  La 
Lune  Novelty  Company,  agreed  to  pay  to  the  defendants,  who  were 
the  inventors  and  patentees  of  an  article  described  as  a  "coin  button 
holder,"  one  quarter  of  a  cent  royalty  on  each  button  sold  by  said 
company  within  one  year  from  the  date  of  the  agreement  The  com- 
pany further  agreed  to  sell  not  less  than  250,000  buttons  within  that 
period.  The  defendants  boimd  themselves  to  transfer  to  the  company 
the  exclusive  control  of  the  patent,  and  the  exclusive  right  to  manu- 
facture buttons  under  the  same,  for  the  same  time,  and  also  gave  to 
said  company  an  option,  on  the  expiration  of  the  contract,  either  to 
renew  the  same,  or  to  buy  the  patent  outright.  It  was,  however,  stipu- 
lated by  the  company  that,  "if  the  La  Lune  Novelty  Co.  should  not  come 
ap  to  the  agreed  sale  of  230,000,  said  company  will  lose  their  option 
of  renewing  this  contract  or  buying  the  patent  at  the  end  of  the  year 
of  this  contract."  The  royalty  was  to  be  paid  at  the  end  of  each 
month,  and  one  of  the  defendants  was  to  have  the  right  to  inspect  the 
books  of  the  company  at  any  time,  with  respect  to  the  extent  of  the 
sales  made.  Simultaneously  with  the  delivery  of  the  contract  the 
company  paid  to  the  defendants  the  sum  of  ?200,  and  received  a  re- 
ceipt therefor,  stating  that  the  payment  was  made  "on  account  of 
royalty  for  coin  buttons."  It  appears  that  during  the  year  specified 
the  company  failed  to  sell  more  than  12,000   buttons,  the  royalty 


Digitized  by 


Google 


1U92  49  NEW  YORK  SUFPLBBIENT  (Sup.  Ct 

uid  83  New  York  State  Reporter. 

upon  which,  at  the  rate  agreed  upon,  amounted  to  $30.  The  plaintifif. 
to  whom  his  co-partner  has  assigned  his  interest  in  the  claim,  now 
sues  to  recoTcr  the  sum  of  |170;  being  the  difference  between  the 
amount  of  the  sum  so  paid  on  the  delivery  of  the  contract,  and  the 
royalty  on  the  actual  sales  made.  The  theory  of  his  action  is  that,  un- 
der a  proper  construction  of  the  contract,  his  company  was  bound  to  pay 
royalties  only  on  sales  actually  made;  that  the  only  effect  of  the  failure 
to  comply  with  the  agreement  to  sell  250,000  buttons  was  the  forfeiture 
of  the  option  to  renew  the  contract  or  buy  the  patent;  and  that  the 
defendants  are  liable  for  the  amount  sued  for,  on  equitable  grounds, 
for  which  an  action  for  money  had  and  received  will  lie.  We  do  not 
think  there  is  any  basis  for  this  claim.  The  agreement  on  the  part  of 
the  company  to  sell  250,000  buttons  within  the  year  is  as  pladn  as  lan- 
guage can  make  it,  and  their  failure  to  keep  it  entitled  the  defendani.* 
to  receive  a  sum  equivalent  to  a  royalty,  at  the  rate  specified,  on  a 
sale  of  250,000  buttons.  This  construction  is  both  obvious  and  reason- 
able. The  defendants  had  surrendered  to  the  company  for  the  period 
of  a  year  the  exclusive  possession  and  use  of  the  patent,  and  during 
that  time  they  were  precluded  from  deriving  any  advantage  from  it,  ex- 
cept through  the  performance  of  the  agreement  under  consideration. 
It  was  doubtless  the  expectation  of  the  company  that  they  would  be 
able  to  sell  at  least  250,000  buttons  within  the  prescribed  period,  and  it 
was  quite  reasonable  tiat  the  defendants,  in  consideration  of  the  ex- 
clusive rights  which  th^  had  conferred,  should  require  that,  so  far 
as  they  were  concerned,  such  expectation  should  be  reduced  to  a  cer- 
tainty. In  short,  the  agreement  was  that  the  defendants  should  re- 
ceive for  what  they  gave  at  least  the  sum  of  f625,  and  as  much  more 
as  might  result  from  sales  actually  made  by  the  company  in  excess  of 
250,000  buttons.  The  oounsel  for  appellant  points  to  certain  pro- 
visions of  the  contract  which  he  claims  negative  this  construction. 
His  contention  would  be  quite  potent  if  the  contract  provided  that 
the  company  should  sell  250,000  buttons,  but  no  more.  It  loses  all 
force,  however,  in  view  of  the  fact  that  the  number  thus  mentioned  is 
a  minimum,  and  not  a  maximum,  limit.  The  agreement  was  madi* 
with  a  view  to  the  widest  attainable  field  of  trade,  and  the  provisions 
referred  to  are  appropriate  to  this  manifest  purpose.  It  is  urged  that 
the  provision  for  a  forfeiture  of  the  option  conferred  upon  the  company 
to  renew  the  contract  or  purchase  the  patent  in  case  the  sales  did  not 
reach  the  minimum  limit  is  without  reasonable  support,  if  it  be  held 
that  the  defendants  are  entitled  to  receive  the  same  benefit  under  the 
contract  that  they  would  if  the  sales  had  actually  attained  such  limit. 
But  counsel  for  the  appellant  apparently  loses  sight  of  the  fact  that 
the  defendants  were  naturally  interested  in  extending  the  trade  in 
the  buttons  as  widely  as  possible,  and  it  was  both  reasonable  and 
prudent  that  they  should  resei-ve  to  themselves,  as  they  did,  full  liberty 
of  action  to  resume  the  business  at  the  end  of  the  year,  for  the  purpose 
of  widening  the  market  for  their  product  through  their  own  efforts,  or 
through  some  other  agency  more  capable  and  enterprising  than  La 
Lune  Novelty  Company.  It  may  further  be  said  that  the  unquali- 
fied payment  by  the  plaintiff  and  his  assignor  of  the  sum  of  f  200  simul- 
taneously with  the  execution  of  the  contract  is  more  consistent  with 
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the  construction  which  we  have  given  to  that  instrument  than  that 
for  which  the  appellant  contends. 

The  conclusion  to  which  we  have  come  renders  it  unnecessary  for 
us  to  consider  the  other  questions  raised  on  the  appeal.  As  we  are 
of  the  opinion  that  the  court  below  was  clearly  right  in  dismissing  the 
complaint  on  the  grounds  which  we  have  discussed,  the  Judgment  most 
be  affirmed,  with  costs.     All  concur. 


HOKRIS  T.  MURRAY. 

(Sopreme  Court,  Appellate  Term.    February  28,  1886.) 

1.  Appeal— Review— Questions  op  Law. 

Upon  an  appeal  from  an  affirmance  by  the  general  term  of  the  city  court 
of  a  Judgment  in  favor  of  the  plaintiff,  the  api>eUate  court  la  limited  to  a 
consideration  only  of  questions  of  law  raised  by  the  exceptions  of  the  appel- 
lant. 

a.  B.vME— Sdppicienct  op  Evidence. 

Where,  at  the  close  of  a  case  in  the  city  court,  the  defendant  moves  to 
dismiss  the  complaint  on  the  grotmd  of  failure  to  make  out  a  cause  of  action, 
and  upon' denial  of  the  motion  moves  for  direction  of  a  verdict  for  defend- 
ant, which  is  also  denied,  the  only  question  arising  upon  the  facts,  which  the 
appellate  term  of  the  supreme  court  may  consider  under  the  exceptions  to  the 
denial  of  the  motions,  Is  whether  there  was  an  absence  from  the  case  of  any 
evidence  tendhig  to  establish  an  essential  element  of  the  cause  of  action  set 
forth  In  the  complaint. 

8.  Same— Objkctionh  to  Evidenxe. 

Upon  the  trial  of  an  action,  plaintiff  offered  in  evidence  a  paper  received  by 
plaintiff,  and  purporting  to  be  a  telegram  from  the  defendant,  but  the  original 
was  not  produced,  and  no  proof  was  made  that  it  had  been  transmitted  by 
the  defendant.  Defendant's  objection,  however,  was  only  a  general  one  to 
its  competency.  Htld,  that  the  objection  pertained  only  to  the  subject-matter 
of  the  proof  offered,  and  not  to  the  method  of  Its  presentation,  and  that  it 
was  too  late,  on  appeal,  to  claim  that  a  proper  foundation  had  not  been  laid 
tor  the  reception  of  the  paper. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Fritz  Morris  against  George  Murray.  Judgment  for 
plaintiff  was  affirmed  by  the  general  term  (48  N.  Y.  Supp.  615),  and 
defendant  appeals.     Affirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDEBSLEEVE  and  QIE 
GERICH,  JJ. 

Herbert  C.  Smyth,  for  appellant. 
Harold  Nathan,  for  respondent. 

BEEKMAN,  P.  J.  We  are  limited  on  this  appeal  to  a  considera- 
tion only  of  questions  of  law.  raised  by  the  exceptions  of  the  appel- 
lant. Ebenreiter  v.  Dahlman,  19  Misc.  Rep.  9,  42  N.  Y.  Supp.  867. 
On  the  close  of  the  case,  a  motion  was  made  to  dismiss  the  complaint, 
on  the  ground  that  the  plaintiff  had  failed  to  make  out  a  cause  of 
action ;  and  upon  the  denial  of  the  motion  the  counsel  for  the  defend- 
ant thereupon  asked  the  court  to  direct  a  verdict  for  the  defendant, 
which  was  also  denied.  Both  rulings  were  excepted  to.  The  only 
question,  then,  arising  upon  the  facts,  which  we  are  at  liberty  to 
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consider,  is  whether  there  was  an  absence  from  the  case  of  any  evi- 
dence tending  to  establish  an  essential  element  of  the  cause  of  action 
set  forth  in  the  complaint.  Sweetzer  v.  Cameron,  3  Misc.  Rep.  71, 
22  N.  Y.  Supp.  555;  Eckensberger  v.  Amend,  10  Misc.  Bep.  145,  30 
N.  Y.  Bupp.  915.  After  a  careful  examination  of  the  record,  we  are 
unable  to  find  that  such  was  the  case.  There  was  enough  proof  to 
require  the  submission  of  the  case  to  the  jury,  and  the  motion  to  dis- 
miss was  properly  denied.  The  issue  was  a  very  simple  one.  The 
contention  of  the  plaintiff  was  that  he  did  certain  work  for  the  de- 
fendant under  bis  employment  and  on  his  individual  promise  to  pay 
for  the  same.  The  defendant,  on  the  other  hand,  claimed  that  he 
was  a  mere  agent  for  the  Long  Beach  Association,  a  fact  which  was 
well  known  to  the  plaintiff,  and  that  the  latter  dealt  with  him  as 
such  agent,  and  undertook  the  work  solely  for  the  Long  Beach  Asso- 
ciation, and  on  their  credit  only.  , 

On  the  trial  the  plaintiff  testified  to  the  following  conversation, 
which  he  states  took  place  at  the  time  the  contract  was  made:  "T 
asked  Mr.  Murray  [the  defendant]  for  whom  I  was  doing  that  work, 
and  to  whom  I  was  to  look  for  my  pay,  and  he  told  me  I  was  doing 
it  for  him,  and  that  he  would  pay  me."  This  was  unequivocally 
denied  by  the  defendant.  Considerable  testimony  was  taken  on  both 
sides  with  respect  to  the  facts  and  circumstances  surrounding  the 
parties  at  the  time  the  work  was  undertaken,  and  also  with  reference 
to  their  subsequent  acts,  for  the  purpose  of  affording  corroborative 
proof  of  the  claims,  respectively,  made  by  them.  With  this  to  guide 
them,  it  became  a  question  for  the  jury  to  determine  whether  or  not 
it  was  the  understanding  of  the  parties  that  the  defendant  was  con- 
tracting on  his  own  behalf  as  principal,  and  not  as  agent  for  the 
Long  Beach  Association.  It  is  contended  that  the  language  attrib- 
uted to  the  defendant  must  be  considered  in  the  light  of  the  conceded 
knowledge  which  the  plaintiff  had  that  the  defendant  was  the  man- 
ager and  agent  of  the  Long  Beach  Association,  and  that  it  should. 
therefore,  be  taken  as  simply  the  engagement  and  promise  of  the 
principal  through  him  as  such  agent.  The  construction  is  somewhat 
strained,  and  certainly  should  not  be  accepted  on  a  motion  to  dismiss 
the  complaint,  especially  as  the  more  reasonable  view  seems  to  be 
that  the  plaintiff,  being  unwilling  to  accept'the  responsibility  of  the 
association,  sought  and  obtained  the  personal  engagement  and  prom- 
ise of  the  defendant  in  terms  quite  plain  and  unequivocal.  It  is  un- 
necessary to  enter  upon  a  review  of  the  evidence  ^ven  on  the  trial. 
There  was  much  in  the  proofs  which  was  appropriate  for  the  consider- 
ation of  the  jury  upon  the  question  of  the  probability  of  the  plaintiff's 
story  and  his  credibility.  We  have  nothing  to  do  on  this  appeal  with 
the  weight  of  evidence.  It  is  enough  that  there  was  suflBcient  to  call 
for  the  submission  of  the  case  to  the  jury. 

The  trial  judge,  in  the  course  of  his  charge,  made  this  statement: 
"Even  if  the  defendant  was  the  manager  and  agent  of  the  Long  Beach 
Association,  yet  if  he  said  to  the  plaintiff  these  words,  TTou  are  to 
look  to  me  for  pay,' — in  other  words,  'I  will  pay  the  bill;  yon  are 
doing  it  for  me,' — ^the  plaintiff  would  be  entitled  to  recover  at  your 
hands  the  amount  claimed,  namely,  fSOO."     To  this  an  exception 
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was  taken,  and  it  is  claimed  by  the  appellant,  in  effect,  that  this  un- 
duly limited  the  jury  to  an  exclusive  consideration  of  the  word*  so 
used,  without  leaving  to  them  the  determination  of  the  import  of 
what  was  said  in  the  light  of  other  facts  and  circumstances  in  the 
case,  from  which  they  might  infer  that  the  defendant  was  speaking 
for  the  Long  Beach  Association,  was  contracting  for  them,  and  not 
on  his  own  account,  and  was  so  understood  by  the  plaintiff.  We  do 
not  think  the  exception  well  taken.  In  the  subsequent  portions 
of  the  charge  the  trial  judge  called  the  attention  of  the  jury  to  the 
other  evidence  in  the  case,  and  charged  them  that  it  was  their  duty 
to  take  it  into  consideration,  and  to  determine  "what  was  the  original 
agreement  between  the  parties;  and  what  was  the  intention  be- 
tween the  parties  in  regard  to  this  particular  work."  The  question 
as  to  the  nature  of  the  agreement,  and  what  it  really  was,  was  thus 
clearly  submitted  to  the  jury  upon  the  whole  evidence. 

Another  exception  was  taken  to  the  charge  in  these  words:  "And 
I  aJso  except  to  that  portion  of  your  honor's  charge  where  you  say 
that  the  plaintiff  understood  that  he  [Murray]  was  managing  the 
hotel  for  the  year  1896  for  himself."  A  reference  to  the  charge 
shows  that  no  such  statement  was  made.  What  the  trial  jndge  did 
say  was  that  the  plaintiff  said  that  such  was  his  understanding. 
This  is  quite  a  different  thing.  The  trial  judge  made  the  statement 
in  the  course  of  his  presentation  of  the  contention  of  the  parties  on 
both  sides.  He  did  not  la  so  doing  assume  to  state  as  a  fact  any- 
thing which  it  was  within  the  province  of  the  jury  to  decide,  and,  if 
the  counsel  for  the  defendant  feared  that  it  might  be  misinterpreted 
by  the  jury,  he  should  have  asked  the  court  to  instruct  them  upon  the 
point.  We  think,  taking' the  charge  as  a  whole,  that  the  case  was 
fairly  presented  to  the  jury,  and  that  it  discloses  no  reversible  error. 

Numerous  exceptions  were  taken  on  the  part  of  the  appellant  to 
rulings  on  the  trial  with  respect  to  the  admissibility  of  evidence. 
We  have  examined  all  of  them  which  have  been  presented  for  our 
consideration  on  the  appellant's  points,  but  fail  to  find  any  error 
raised  by  competent  exception  which  calls  for  a  reversal  of  the  judg- 
ment. The  motion  to  discharge  the  jury,  because  of  alleged  miscon- 
duct on  the  part  of  the  plaintiff  or  his  attorney,  was  properly  denied. 
Apart  from  the  undue  importance  attached  by  counsel  to  what  took 
place,  the  appropriate  remedy  was  to  move  to  strike  out  the  objection- 
able matter,  and  to  request  the  court  to  charge  the  jury  not  to  con- 
sider it. 

The  plaintiff  offered  and  the  court  admitted  in  evidence  a  papc^r 
received  by  plaintiff  purporting  to  be  a  telegram  from  the  defendant, 
but  the  original  was  not  produced,  and  no  proof  was  made  that  it 
had  been  transmitted  by  the  defendant.  While  the  counsel  for  de- 
fendant objected  to  its  admission,  the  objection  was  only  a  general 
one  to  its  competency.  "Such  an  objection  pertains  to  the  subject- 
matter  of  the  proof  offered,  and  not  to  the  method  of  its  presentation, 
or  to  any  of  the  preliminary  steps  to  be  observed  in  its  introduction." 
People  v.  Murphy,  135  N.  Y.  450,  454,  32  N.  E.  138.  It  is  therefore 
too  late  to  claim  that  a  proper  foundation  had  not  been  laid  for  the 
reception  of  the  paper.     Furthermore,  the  telegram  was  offered  im- 
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mediately  after  certain  letttre,  conceded  to  have  been  written  by  the 
defendant,  had  been  received  under  the  objection  that  they  were 
"irrelevant,  incompetent,  and  immaterial";  and  where  it  was  ob- 
vious that  the  substance  of  the  proof  alone  was  Attacked,  so  that, 
when  the  objection  to  the  telegram  was  made  in  terms  "on  the  same 
grounds,"  the  court  was  entitled  to  assume  that  the  objection  as  thus 
stated  was  made  with  the  same  purpose  as  the  preceding  one,  to 
which  reference  was  thus  made.  But,  apart  from  this,  the  defend- 
ant's testimony  shows  that  the  telegram  emanated  from  him,  and 
whatever  error  there  might  have  been  in  originally  receiving  it  in 
evidence  was  thus  cured. 
Judgment  affirmed,  with  costs.     All  concur. 


c;^  Misc.  Rep.  208.) 

PEOPLE  ex  rel.  BRYMER  r.  SCANNBL. 

(Supreme  Court,  Special  Term,  Kings  County.    January,  189S.) 

1.  Fire  Makshat. — Pubi-ic  Office. 

A  fire  marshal's  duties  and  salary  being  flsed  by  law,  his  office  Is  a  public 
one. 

2.  Mandamus— Rbstobation  to  Officb. 

On  application  for  a  peremptory  writ  of  mandamus  to  compel  relator's  rein- 
statement in  a  public  office,  the  answering  affidavit,  showing  that  a  third 
party  occupied  the  office  when  the  proceedings  were  commenced.  Is  oon- 
cluslve. 
8.  QiTo  Warranto. 

Where  a  party  claims  a  public  office  in  the  possession  of  another  under  color 
of  right,  the  proper  remedy  is  quo  warranto,  not  mandamus. 

Application  by  Alonzo  Brymer,  relator,  against  John  J.  Scannel, 
as  lire  commissioner  of  the  city  of  New  York,  for  a  peremptory  writ 
of  mandamus  to  compel  the  former's  rdnstatement  in  the  office  of 
lire  marshal  of  the  city  of  New  York,  in  the  borough  of  Brooklyn. 
Denied. 

Hugo  Hirsh,  for  relator. 
Wm.  J.  Carr,  for  defendant. 

MADDOX,  J.  The  relator,  a  veteran,  was  appointed  flre  marshal 
in  the  Brooklyn  fire  department  on  October  8,  1894,  and,  having 
qualified,  entered  upon  and  has  since  continued  in  the  performance 
of  his  duties.  On  January  8.  1898,  as  he  states  in  his  affidavit,  he 
was  removed  as  such  flre  marshal  by  the  defendant,  and  one  Gray  was 
appointed  as  such  fire  marshal  for  the  borough  of  Brooklyn,  and  he 
alleges  that  said  removal  and  appointment  were  illegal  and  void. 
He  asks  that  a  writ  of  peremptory  mandamus  issue,  commanding 
defendant,  as  fire  commissioner,  to  reinstate  him  as  such  fire  marshal, 
to  recognize  him  as  such,  and  to  permit  him  to  perform  the  duties 
of  that  office,  claiming  the  immunity  given  by  statute  to  veterans, 
and  also,  as  a  member  of  the  uniforms!  fire  force,  against  removal 
without  charges  and  until  after  a  public  trial,  under  the  provisions 
of  chapter  371,  Laws  1889,  and  chapter  445,  Laws  1892.  By  section 
727  of  the  charter  of  the  present  city,  defendant,  as  fire  commissioner, 
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had  power  to  organize  a  bureau  for  the  investigation  of  origin  and 
cause  of  fires,  the  principal  oflBcers  of  which  bureau  are  to  be  called 
Are  marshals;  and  by  section  779  he  was  "authorized  to  appoint  and 
remove  •  *  •  a  fire  marshal  to  be  seated  in  Brooklyn  and  to 
exercise  his  powers  within  the  boroughs  of  Brooklyn  and  Queens"; 
by  sections  779  to  782,  inclusive,  the  powers  and  duties  of  a  fire  mar- 
ahal  are  defined  and  specified,  and  by  section  1548  every  person  ap- 
pointed to  any  office  under  the  city  government  shall  take  and  sub- 
scribe an  oath  of  office,  which  shall  be  filed.  The  opposing  affidavits 
allege  that  on  January  8,  1898,  Gray  was  appointed  fire  marshal  of 
the  city  of  New  York,  to  be  seated  in  Brooklyn,  and  to  exercise  his 
powers  within  the  boroughs  of  Brooklyn  and  Queens,  "aa  provided  by 
section  779  of  the  Greater  New  York  charter" ;  that  Gray,  on  Janu- 
ary 10,  1898,  took  and  filed  his  oath  of  office  as  required  by  law,  and 
entered  upon  the  exercise  and  discharge  of  his  duties  as  such  fire 
marshal,  and  "held  such  office  and  was  engaged  in  the  exercise  and 
discharge  of  the  duties  thereof  at  the  time  of  the  service  of  the  order 
to  show  cause"  herein.  The  position  of  fire  marshal  is  a  statutory 
office,  and  the  incumbent's  functions  and  his  salary  are  fixed  by  law. 
It  is  a  public  office.  In  re  Hardy,  17  Misc.  Rep.  668,  41  N.  Y.  Supp. 
469.  The  allegations  in  the  answering  affidavits  that  Gray  at  the 
time  of  the  service  of  the  order  to  show  cause  herein,  the  commence- 
ment of  these  proceedings,  filled  the  office  of  fire  marshal,  and  was 
then  engaged  in  the  exercise  and  discharge  of  the  duties  thereof, 
are  conclusive  upon  us  here,  and  we  must  assume  the  truth  thereof. 
People  V.  City  of  Brooklyn,  149  N.  Y.  223,  4.3  N.  E.  554;  People  v. 
Brush,  146  N.  Y.  63,  40  N.  E.  502.  The  relator  states  that  he  was 
removed  by  the  defendant  on  January  8, 1898,  and  Gray's  incumbency 
in  the  office  before  the  proceeding  is  shown  by  the  opposing  affidavits; 
hence  to  grant  this  application  would  involve  passing  upon  Gray's 
title  to  an  office  of  which  he  was  in  possession  under  color  of  right. 
The  power  of  the  defendant  to  so  appoint  depends  upon  a  construc- 
tion of  the  various  statutes  and  of  several  of  the  sections  of  the  new 
charter,  and  thus  a  serious  question  is  presented.  Relator's  proper 
remedy  is,  therefore,  by  an  action  in  the  nature  of  quo  warranto,  not 
by  mandamus.  People  v.  Goetting,  133  N.  Y.  569 ;  s.  c,  opinion  in 
full  (Sup.)  8  N.  Y.  Supp.  742;  People  v.  Brush,  146  N.  Y.  63,  40  N.  E. 
502:  People  v.  Sutton,  88  Hun,  175,  34  N.  Y,  Supp.  487;  In  re  Hardy, 
17  Misc.  Rep.  669,  41  N.  Y.  Supp.  469;  People  v.  Rupp  (Sup.)  35  N. 
Y.  Supp.  349.  I  am  not  unmindful  of  the  provisions  of  section 
127  of  the  new  charter  for  the  retention  of  veterans  "in  like  posi- 
tions and  under  the  same  conditions"  as  existed  prior  to  January  1, 
1898,  and  I  am  also  aware  that,  pursuant  to  the  provisions  of  sec- 
tion 1536  of  the  charter,  the  various  officers  therein  named,  in  manner 
as  therein  provided,  transferred  "the  officers  and  members  of  the 
uniformed  force  of  the  fire  department  of  the  city  of  Brooklyn,  includ- 
ing the  secretary,  •  •  •  fire  marshal  *  •  *  to  the  fire  de- 
partment as  constituted  by  the  Greater  New  York  charter,  and  that 
snch  persons  so  transferred  were  assigned  to  duty  in  the  borough  of 
Brooklyn,  in  the  same  rank  and  grade  as  •  *  *  held  by  them 
respectively"  prior  to  the  consolidation  of  the  cities.     See  City  Rec- 
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ord,  Jan.  14,  1898.  If  relator's  removal  was  willful  and  wrongful, 
then  he  has,  in  addition  to  the  action  in  the  nature  of  quo  warranto, 
his  remedy  under  the  statute  (chapter  821,  Laws  1896)  against  the 
defendant  for  his  damages  sustained  bj  reason  thereof,  and  the  de- 
fendant may  also  be  proceeded  against,  charged  with  a  misdemeanor. 
People  V.  Morton  (Sup.;  Nov.,  1897)  49  N.  Y.  Supp.  760,  opinion  by 
Parker,  C.  J.;  In  re  Vanderhoof,  15  Misc.  Rep.  434,  36  N.  Y.  Sapp. 
833.  But,  as  to  the  last  preceding  section,  I  have  nothing  to  do  here, 
nor  do  I  intend  hereby  to  express  any  opinion  thereon.  The  Fallon 
Case,  7  App.  Div.  185,  40  N,  Y.  Bupp.  285,  has  no  application  to  this 
case,  and  the  main  question  presented  here  is  not  to  be  found  in  that 
case.  The  Stanley  Case,  in  43  Hun,  537,  had  reference  to  the  rights 
of  an  assistant  teacher;  and  the  Drake  Case.  88  Hun,  173,  34  N.  Y. 
Supp.  487,  and  the  Vanderhoof  Case,  15  Misc.  Rep.  434,  36  N.  Y.  Bupp. 
833,  related  to  clerks,  and  not  to  incumbents  in  a  public  office.  For 
the  reasons  above  stated,  the  application  must  be  denied.  Applica- 
tion denied. 


BEUMAN  V.  UOLDSAND. 
(Supreme  Court,  Appdlate  Term.     February  28.  1886.) 

1.  Satyrs — Action  for  Price— Finding— Supficikncv  of  Evidence. 

In  an  action  for  the  price  of  goods  tried  to  the  court,  tlie  answer  denied  the 
sale,  and  alleged  that  they  were  delivered  on  a  memorandum,  and  to  be  paid 
for  when  sold,  or,  If  not  sold,  to  be  returned.  Such  agreement  was  proven 
by  defendant  and  two  other  witnesses.  Defendant  also  put  hi  evidence  a 
check  given  to  plaintiff  In  part  payment  for  said  goods,  which  had  on  it  the 
words  ".Vec.  on  mem."  Three  witnesses  testified  that  said  words  were  not 
on  the  chock  when  it  was  delivei-ed  to  plaintiff,  and  defendant  testified  that 
they  were.  H«td,  that  a  finding  that  It  was  not  a  sale  was  not  against  the 
weight  of  evidence. 
&  New  Trial— Scrprise — Waiver  of  Objection. 

Plaintiff  was  not  entitled  to  a  new  trial  on  the  ground  that  he  was  taken 
by  surprise  by  the  altered  condition  of  the  check  presented  on  the  trial,  and 
that  he  could  establish  by  expert  testimony  thnt  the  words  "Ace.  on  mem." 
were  written  on  the  cliock  after  It  was  file  marked  by  the  bank  on  which  It 
was  drawn,  where  he  did  not  claim  surprise  In  the  trial  court,  or'  request  an 
adjoomment  to  enable  him  to  procure  expert  testimony. 

Appeal  from  Ninth  district  court. 

Action  by  Abraham  Berman  against  Alexander  Goldsand,  tried  to 
the  court,  without  the  intervention  of  a  jury.  From  a  judgment  in 
favor  of  defendant,  plaintifif  appeals.     Affirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEE^TJ  and  GIE- 
GERICH,  JJ. 

Jacob  Marks,  for  appellant. 

Otto  J.  Hochstadter,  for  respondent. 

GIEGERICH,  J.  This  action  was  brought  to  recover  the  sum  of 
f  157.75,  alleged  to  be  due  for  goods  sold  and  delivered  to  the  defend- 
ant. The  pleadings  are  in  writing.  The  answer  denies  that  the 
goods  were  sold,  and  alleges  that  thev  were  delivered  on  memorandum, 
and  remained  the  property  of  the  plaintiff,  to  he  paid  for  by  the  de- 
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fendant  when  sold,  or,  if  not  sold,  to  be  returned,  and  that,  in  accord- 
ance with  that  agreement,  the  defendant  did  return  to  the  plaintiff 
goods  to  the  value  of  "eighty-odd  dollars."  At  the  trial  there  was 
a  sharp  conflict  of  evidence  upon  the  issues  of  fact  thus  raised,  and  the 
justice,  in  rendering  judgment  for  the  defendant,  decided  "that  the 
goods  were  not  sold,  but  were  delivered  on  memorandum,  remaining 
the  property  of  the  plaintiff,  to  be  paid  for  by  defendant  when  sold, 
and,  if  not  sold,  to  be  returned  by  defendant  to  plaintiff";  and  he 
further  held  that  although  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  $25  or  thereabout,  the  proceeds  of  other  sales,  that  could 
not  be  recovered  in  the  present  form  of  action,  because  no  sale  of  the 
goods  had  taken  place,  they  being  merely  left  upon  the  conditions  be- 
fore stated. 

Plaintiff  claims,  substantially,  that  the  judgment  is  against  the 
weight  of  evidence;  yet  a  careful  perusal  of  the  record  justifies  us  in 
the  contrary  conclusion.  The  agreement  under  which  the  defendant 
claims  the  goods  were  left  with  him  on  memorandum  was  proven,  not 
alone  by  his  own  testimony,  but  by  that  of  two  additional  witnesses. 
Certainly,  the  entire  oral  and  documentary  evidence  respecting  the  al- 
leged spoliation  of  the  ?35  check,  given  by  the  defendant  to  the  plain- 
tiff in  part  payment  for  goods  sold  under  said  agreement,  should  be 
considered  by  the  justice  as  a  circumstance,  at  least,  in  determining 
the  weight  of  conflicting  testimony  upon  the  main  issues  of  fact  in 
the  casa  The  mere  fact  that  three  witnesses  testified  that  the  words 
"Ace.  on  mem."  were  not  upon  the  check  when  it  was  delivered  to 
idaintiff,  as  against  the  defendant's  own  testimony  in  diametrical  op- 
position thereto,  is  not,  as  clamied  by  the  plaintiff,  a  manifest  indica- 
tion that  the  justice  neglected  to  deliberate  upon  the  whole  testimony. 
The  justice,  having  had  the  witnesses  before  him,  was  undoubtedly 
better  able  to  judge  of  their  credibility  and  of  the  weight  to  be  given 
to  their  testimony  than  is  this  appellate  court;  and  hence  we  see  no 
reason  for  disturbing  his  conclusion,  in  the  absence  of  the  elements 
which  are  requisite  to  a  review  of  the  facts.  Lynes  v.  Hickey,  4  Misc. 
Rep.  522,  24  N.  Y.  Supp.  731. 

Plaintiff  also  claims  to  have  been  taken  by  surprise  by  the  altered 
condition  the  check  presented  upon  the  trial,  and  now  asserts  his 
ability  to  establish  by  expert  testimony  that  the  words  in  question 
were  written  in  the  body  of  the  check  after  it  had  been  punctured  or 
file  marked  by  the  bank  upon  which  it  was  drawn.  A  close  scrutiny 
of  the  record,  however,  fails  to  show  that  the  plaintiff  pleaded  surprise, 
or  requested  an  adjournment  to  procure  expert  testimony.  On  the 
contrai-y,  it  clearly  appears  that  he  elected  to  proceed  with  the  trial, 
that  he  and  two  other  witnesses  called  by  him  testified  as  to  the  condi- 
tion of  the  check,  and  that  he  then  submitted  the  case  to  the  justice. 
He  thereby  took  the  hazard  of  a  trial,  hoping,  no  doubt,  that  the  justice 
would  disbelieve  the  defendant's  story  regarding  the  check ;  and,  now 
that  the  issues  have  been  decided  adversely  to  him,  he  applies  to  this 
court  for  relief.  Even  aside  from  the  question  of  our  power  to  grant 
the  relief  asked,  we  think  that,  under  the  circumstances,  a  new  trial 
should  not  be  granted,  for  the  reasons  already  mentioned.  The  jus- 
tice having  found  that  there  was  no  sale  of  the  goods,  his  conclusion  as 
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to  tbe  remedy  to  recover  the  balance  of  the  moneys  in  defendant's  han^ 
is  in. all  respects  correct 
Tbe  judgment  abonld  therefore  be  a£Brmed,  with  costs.     All  concur. 


(22  Misc.  Rpp.  301.) 

In  re  BRADLEY. 

(Supreme  Court,  Special  Term,  Monroe  County.     January,  1S98.) 

LiQCOB  Tax  Ckrtificatb— Assignment^— Rbvocation. 

A  liquor  tax  certificate  may  be  revoked  under  Laws  1897,  c.  312,  (  2S. 
Bubd.  2,  where  the  persons  to  whom  It  was  Issued  violated  the  liquor  tax  law 
while  running  the  bushiess,  after  an  assignment  of  the  certiftcate  as  authorlased 
by  section  27. 

Proceeding  by  Alfred  B.  Bradley  for  an  order  to  revoke  a  liquor  tax 
certificate  issued  to  William  E.  Hall  and  another.     Granted. 

Charles  F.  Bostwick,  for  petitioner. 
Louis  H.  Jack,  for  respondents. 

DUNWELL,  J.  Proceeding  for  an  order  to  revoke  and  cancel  a 
liquor  tax  certificate  under  subdivision  2,  §  28,  of  the  liquor  tax  law 
(Laws  1897,  c.  312).  The  certificate  in  question,  No.  13,517,  was 
issued  May  1, 1897,  to  William  E.  Hall  and  Maurice  J.  ScoUard,  com- 
posing the  partnership  of  Hall  &  Scollard,  authorizing  the  sale  of 
liquors  under  subdivision  1,  §  11,  of  the  liquor  tax  law.  On  the  4th 
day  of  August,  1897,  the  petitioner,  Alfred  B.  Bradley,  entered  com- 
plaint with  the  department  of  excise  that  Hall  &  Scollard  were  vio- 
lating the  liquor  tax  law.  This  proceeding  was  brought  into  this 
court  by  said  Alfred  B.  Bradley  upon  a  petition  alleging  that  said 
Hall  &  Scollard  had  in  one  of  the  rooms  in  which  the  traffic  in  liq- 
uors was  carried  on  by  them  under  said  certificate  an  inclosed  box 
or  stall,  which  prevented  a  full  view  of  the  entire  room  in  which 
they  sold  liquors  by  persons  therein,  in  violation  of  subdivision  "h" 
of  section  31  of  the  liquor  tax  law  of  the  state  of  New  York,  which 
reads  as  follows:  "And  it  shall  be  unlawful  to  have  at  any  time  in  a 
room  where  liquors  are  sold  any  inclosed  box  or  stall,  or  any  ob- 
struction which  prevents  a  full  view  of  the  entire  room  by  every  per 
son  present  therein."  Also  that  said  Hall  &  Scollard  unlawfully 
permitted  one  John  McKeough,  who  had  been  convicted  of  a  felony, 
to  sell  and  serve  liquors  upon  said  premises,  contrary  to  subdivision 
"f"  of  section  31  of  the  liquor  tax  law,  which  reads  as  follows: 
"And  it  shall  be  unlawful  to  knowingly  permit  any  person  who  has 
been  convicted  of  a  felony  to  sell  or  serve  any  liquor  upon  the  prem- 
ises." A  referee  was  appointed  upon  the  presentation  of  the  peti- 
tion to  take  the  evidence  relating  to  these  charges.  The  petitioner 
appeared  before  the  referee  by  bis  attorney,  Charles  E.  Bostwick. 
Esq.,  and  Hall  &  Scollard  and  Stephen  Bauber,  assignee  of  said 
liquor  tax  certificate,  by  their  attorney,  Louis  H.  Jack,  Esq.  It  was 
conceded  upon  the  hearing  that  Hall  &  Scollard  sold  liquors  under 
said  certificate  at  their  place  of  business.  No.  22  Front  street,  city  of 
Rochester,  N.  Y.,  from  the  date  it  was  issued,  May  1, 1897,  to  August 
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18,  1897.  The  alleged  violation  took  place  between  these  dates. 
The  evidence  upon  the  hearing  before  the  referee  clearly  eetablished 
that  Hall  &  Scollard  did  maintain  at  all  times  during  the  period  they 
sold  liquors  under  said  certificate  at  their  place  of  business,  in  a  room 
where  liquors  were  sold,  an  inclosed  stall  and  obstruction  formed 
by  curtains  suspended  from  wires  overhead,  which  prevented  a  full 
view  of  the  entire  room  by  persons  present  therein,  in  violation  of 
subdivision  "h"  of  section  31  of  the  liquor  tax  law.  The  evidence 
also  establishes  that  said  Hall  &  Scollard  unlawfully  permitted  said 
John  McKeough.  a  person  who  had  been  convicted  of  a  felony,  as 
was  well  known  to  said  Hall  &  Scollard,  to  sell  and  serve  liquor  upon 
said  premises  during  the  occupancy  thereof  by  said  Hall  &  Scollard, 
and  while  they  were  engaged  in  the  business  of  selling  liquors  upon 
said  premises  under  said  certificate,  in  violation  of  the  provisions  of 
subdivision  "f"  of  section  31  of  said  liquor  tax  law.  As  to  Hall  & 
Scollard,  it  is  not  seriously  contended  but  that  the  certificate  is  rev- 
ocable as  to.them  upon  the  alleged  violation  being  established.  But 
Rauber,  who  took  an  assignment  of  the  certificate  from  Hall  &  Scol- 
lard almost  immediately  after  it  was  issued  to  them,  alleges  that  by 
his  assignment,  which  is  permitted  by  law,  he  acquiral  property 
rights  in  the  certificate  of  which  he  cannot  be  deprived  by  the  wrong- 
ful acts  of  Hall  &  Scollard.  Section  27,  which  authorizes  the  assign- 
ment, provides  that  the  assignee,  upon  proper  application,  security, 
etc.,  and  upon  obtaining  a  proper  indorsement  thereon  by  the  officer 
who  issued  the  certificate,  may  carry  on  the  business  at  the  same 
place.  By  section  25  the  holder  of  such  a  certificate  may  surrender 
the  same  upon  ceasing  to  traffic  in  liquors,  and  obtain  a  rebate  there- 
on foi*  the  unexpired  term.  Thus  it  is  seen  that  by  a  proper  assign- 
ment rifirhts  may  be  acquired  having  a  definite  pecuniary  value.  The 
purchaser  may  employ  the  certificate  to  carry  on  the  liquor  business, 
or  may  convert  it  into  money  by  a  surrender  of  the  certificate  and 
acceptance  of  the  rebate.  But  it  must  not  be  lost  sight  of  that  the 
liquor  tax  certificate  is,  after  all,  in  the  nature  of  a  license  granted 
by  a  law  enacted  under  the  police  power  of  the  legislature.  People 
V.  Murray,  149  N.  Y.  367,  44  N.  E.  146.  A  prominent  feature  of  the 
law  is  its  restriction  upon  the  traffic.  In  this  case  the  assignee  per- 
mitted Hall  Si  Scollard  to  hold  the  certificate,  and  carry  on  their 
business  thereunder,  after  the  assignment  to  him,  and  until  the 
violation  aforesaid  was  committed,  without  in  any  manner  making 
it  known  that  a  change  in  the  ownership  thereof  had  taken  place,  and 
without  taking  any  of  the  steps,  subsequent  to  assignment,  neces- 
sary to  reduce  the  certificate  to  his  personal  control,  or  to  realize 
the  property  value  therein.  In  all  probability  he  intended  that  Hall 
&  Scollard  should  hold  the  certificate  so  long  as  they  remained  cus- 
tomers of  his  company,  during  the  term  for  which  it  was  granted, 
unless  for  some  cause  they  should  go  out  of  business.  By  taking 
this  course,  the  assignee  of  the  certificate  permitted  Hall  &  Scollard, 
to  whom  it  was  issued,  to  remain  the  possessors  and  holders  thereof, 
and  carry  on  the  liquor  business  by  means  thereof.  He  thereby  sub- 
jected the  certificate  to  all  risks  that  might  attach  to  it  from  a  viola- 
tion of  the  law  by  them;  otherwise,  the  whole  scheme  of  the  statute 
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providing  for  a  rerocation  of  the  certificate  for  violations  coald  be 
evaded  by  a  process  the  simplicity  of  which  wonld  lead  to  frequent, 
if  not  universal,  resort  thereto.  Being  satisfied  that  Hall  &  Scollard 
are  guilty  of  the  violation  of  the  liquor  tax  law  aforesaid  in  permit- 
ting said  McKeough  to  sell  liquors  upon  their  said  premises  licensed 
by  said  liquor  tax  certificate  after  luiowledge  on  their  part  that  he 
had  been  convicted  of  a  felony,  and  in  maintaining  said  stalls  and 
obstructions,  preventing  a  full  view  of  the  entire  room  where  liquors 
were  sold  by  persons  present  therein,  and  consequently  that  said  Hall 
&  Scollard  are  not  entitled  to  hold  such  certificate,  the  order  asked 
for  in  the  petition  is  granted,  revoking  and  canceling  such  certifi- 
cate, with  a  provision  that  the  holder  of  said  liquor  tax  certificate, 
and  any  person  having  such  certificate  in  his  possession  or  control, 
shall  forthwith  surrender  said  certificate  to  the  oflBcer  who  issued  the 
same,  or  his  successor  in  office.  Ckjsts  to  the  amount  of  f70  are  al- 
lowed against  the  three  defendants,  Hall,  Scollard,  aud.Bauber. 
Ordered  accordingly. 


McNAUGHTON  V.  METROPOLITAN  ST.  BY.   CO. 
(Supreme  CJourt,  Appellate  Term.    February  28,  1898.) 

1.   NBai.raRNCR — IN8TROOTIOK8. 

At  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  the  Judge. 
after  reading  one  of  defendant's  requests  to  charge,  to  the  effect  that  to  en- 
title plaintiff  to  recover  the  Jury  must  be  satisfied  that  the  injury  was  caused 
"solely  by  defendant's  negligence,"  stated  that  he  "so  eliarged,  except  the 
word  'solely.' "  No  question  of  the  negligence  of  any  third  party  had  been 
raised  by  the  pleadings  or  evidence,  and,  both  before  and  after  the  charge, 
the  Judge  had  clearly  stated  the  principles  governing  defendant's  liability. 
Btld,  that  although  by  Itself  the  charge  hi  question,  as  given,  might  have 
tended  to  mislead,  It  did  not  warrant  a  reversal. 
3.  Damages— PEnsoNAL  Injuries — Loss  of  Occopation. 

The  plaintiff  testified  to  the  weekly  amount  he  was  earning  at  the  time  of 
the  accident,  and  tliat  thereafter,  In  consequence  of  bis  injuries,  he  liad  not 
been  able  to  do  the  work  belonging  to  his  calling,  which  Involved  the  lifting 
of  heavy  articles,  and  could  not  raise  his  arm  to  his  head  without  the  assist- 
ance of  the  other  hand.  Held,  that  the  trial  Judge  correctly  refused  to  charge 
that  there  was  no  evidence  from  which  the  Jury  might  find  damages  for  loss 
of  occupation. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Washington  McNaughton  against  the  Metropolitan 
Street-Railway  Company.  From  a  judgment  of  the  general  term 
affirming  a  judgment  of  the  trial  term,  defendant  appeals.    Affirmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and  GIE- 
GEKICH,  JJ. 

Henry  A.  Bobinson  (J.  T.  Little,  Jr.,  of  counsel),  for  appellant 
Levy  &  Stuart  (M.  P.  O'Connor,  of  counsel),  for  respondent. 

GILDEESLEEVE,  J.  The  only  exceptions  urged  upon  this  ap- 
peal by  the  appellant  are:  (1)  To  a  refusal  of  the  trial  judge  to 
charge  that  there  was  no  evidence  from  which  the  jury  might  find 
damages  for  loss  of  occupation  or  business;  and  (2)  to  the  amend- 
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ment  by  the  trial  judge  in  striking  out  the  word  "solely"  from  the 
following  request  to  charge,  viz. : 

"In  an  action  of  this  kind  it  Is  an  Inflexible  role  of  law  that,  to  entiae  the  plain- 
tiff to  recover,  the  Jury,  from  all  the  evidence  in  this  case,  must  be  satlstled  of 
two  things:  (1)  That  the  injury  sustained  by  the  platatlft  was  caused  solely  by 
the  defendant's  negligence;  and  (2)  that  the  plaintiff  did  not,  In  any  way,  by  his 
own  negligence  or  want  of  care,  contribute  In  any  degree  to  produce  the  same." 

This  request  was  read  before  the  jury,  and  the  court  said:  "So 
charged,  except  the  word  'solely.' "  Previous  to  this  the  court  had 
charged  that  the  "plaintiff,  before  he  can  recover,  must  satisfy  you 
by  a  preponderance  of  evidence — First,  that  the  defendant  was  negli- 
gent,— in  other  words,  that  the  gripman  of  the  defendant,  in  the  man- 
afement  of  that  car  on  that  occasion,  was  negligent;  and,  second, 
that  he  himself  was  free  from  negligence,  and  did  not  contribute 
to  the  accident  through  any  fault  of  his  own,  because,  if  you  find  that 
he  did,  then  he  received  the  injuries  through  his  own  fault,  and  can- 
not recover  for  the  same  from  the  defendant."  Appellant  claims, 
however,  that  the  refusal  of  the  court  to  use  the  word  "solely"  must 
have  left  the  jury  to  infer  that  they  were  entitled  to  find  for  the 
plaintiff,  although  the  defendant  was  not  solely  to  blame;  and  that 
this  was  tantamount  to  charging  the  jury  that  they  might  find  for 
the  plaintiff,  even  if  he  did  contribute  to  some  extent  to  the  injury, 
since  there  was  no  question  as  to  the  negligence  of  any  third  party. 

There  seems  to  be  some  force  in  this  contention.  It  will  be  re- 
membered that  this  request  was  read  in  hearing  of  the  jury,  after 
the  court  had  made  its  charge  on  the  subject  in  question,  as  last  above 
quoted.  So  it  is  reasonable  to  suppose  that  when  the  court  said, 
"So  charged,  except  the  word  'solely,' "  the  attention  of  the  jury  was 
brought  particularly  to  this  part  of  the  request  to  charge,  and  that 
the  preceding  instruction  of  the  court  on  this  subject  may  have  be- 
come somewhat  modified  in  the  minds  of  the  jury.  However,  imme- 
diately afterwards,  the  court,  on  defendant's  request,  charged  that 
"if  the  jury  believe  that  the  injury  to  the  plaintiff  was  caus^  by  his 
own  carelessness,  or  that  it  was  the  result  of  a  pure  accident,  then, 
in  either  event,  the  jury  must  render  a  verdict  for  the  defendant" 
This  question,  therefore,  presents  itself,  viz.:  Does  not  this  instruc- 
tion, taken  with  the  previous  instruction  in  the  body  of  the  charge 
on  the  subject  in  question,  cure  whatever  prejudice  may  be  said  to 
have  been  caused  by  the  court's  striking  out  the  word  "solely"  from 
the  request?  There  was  no  question  of  the  negligence  of  any  third 
party  presented  either  by  the  pleadings  or  by  the  evidence,  and  the 
court  particularly  stated,  after  the  refusal  aforesaid,  that  if  plaintiffs 
carelessness  or  negligence  contributed  to  the  accident,  or  if  the  in- 
jury was  the  result  of  a  pure  accident,  the  verdict  must  be  for  the 
defendant.  What,  therefore,  could  the  jury  have  understood,  ex- 
cept that,  to  entitle  plaintiff  to  recover,  the  defendant's  negligence 
must  have  been  the  proximate  and  only  cause  of  the  injury? 

We  are  of  the  opinion  that,  although  it  would  have  been  more  cor- 
rect had  the  trial  judge  charged  in  the  exact  language  requested, 
it  must  be  said  that  the  alleged  error  under  consideration  does  not 
warrant  a  reversal  of  the  judgment.     In  the  instructions  given  to  the 
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jury  npon  the  question  of  negligence,  both  before  and  after  the  tak- 
ing of  the  exception  under  consideration,  the  learned  trial  jndge  laid 
down  the  law  clearly,  fully,  and  accurately.  It  is  a  well-settled  prin- 
ciple that  where  the  court  has  charged  fully  and  completely,  in  itf 
own  way,  every  element  of  the  request,  it  is  not  bound  to  repeat, 
parrot-like,  the  words  of  counsel,  or  reiterate  in  other  forms  the  clear 
and  pointed  instructions  already  given.  Laidlaw  v.  Sage,  2  App. 
Div.  378,  37  N.  Y.  Supp.  770. 

The  other  alleged  error,  assigned  as  ground  for  reversal,  is  the  re 
fusal  of  the  court  to  charge  that  there  was  no  evidence  from  which 
the  jury  may  find  damages  for  loss  of  occupation  or  business.  To 
this  refusal  the  defendant  duly  excepted.  If,  therefore,  we  find  no 
evidence  of  a  pecuniarj'  loss  to  the  plaintiff,  caused  by  his  inability 
to  perform  his  usual  work,  the  exception  was  well  taken.  The  plain- 
tiff testified  that  it  was  three  weeks  before  he  was  able  to  go  npon 
his  wagon,  and  that  he  could  not  do  the  other  work  belonging  to 
liis  calling,  by  reason  of  his  injuries;  that  he  could  not  carry  trunks, 
which  it  was  his  business  to  do,  and  which  he  was  able  to  do,  with- 
out the  assistance  of  another  man,  before  his  injuries;  that  he  mad<' 
efforts  to  do  business,  but  could  not  do  it,  because  he  was  not  able 
to ;  that  he  had  not  been  able,  and  at  the  time  of  the  trial  could  not. 
raide  his  arm  to  his  head  without  the  assistance  of  the  other  hand ; 
that  at  the  time  of  the  accident  he  was  earning  $35  a  week.  It 
must  be  said  that,  although  this  testimony  does  not  indicate  any  ex- 
act sum  the  plaintiff  sustained  by  way  of  special  damage  arising 
from  the  loss  of  occupation,  there  is  some  evidence  from  which  the 
jury  might  infer  substantial  damage  of  that  character.  In  Orsor  v. 
Railway  Co.,  78  Hun,  169,  28  N.  Y.  Supp.  966,  cited  by  appellant  in 
support  of  his  contention,  it  was  held  error  to  permit  the  jury  to 
consider  damage  arising  from  loss  of  earnings,  for  the  reason  that 
it  was  evident  from  the  testimony  that  plaintiff  did  not  know  what 
his  earnings  were.  In  the  case  at  bar  we  have  the  plaintifPs  earn- 
ings before  the  injury,  and  evidence  of  the  extent  of  his  disability 
thereafter.  We  think  there  was  sufficient  evidence  to  sustain  a  sub- 
stantial award  for  pecuniary  loss.  We  therefore  see  it  was  not  error 
for  the  court  to  refuse  to  charge  that  there  was  no  evidence  from 
which  the  jury  might  find  damages  for  loss  of  occupation  ot  busi- 
ness.    In  charging  the  jury  on  the  question  of  damage  the  court  said : 

"Should  you  And  for  the  plaintiff,  under  the  rules  of  law  I  have  laid  down,  you 
have  a  rlRht  to  allow  bim  a  fair  compensation  for  the  Injuries  occasioned  to  him 
throURh  the  nogllgpnce  of  the  defendant's  servants,  for  the  pain  and  sufTerlng  he 
underwent,  and  the  loss  he  sustained,  and  no  more." 

This  instruction  was  correct.  It  fully  protected  the  defendant's 
rights,  and  was  all  on  the  subject  that  the  defendant  was  entitled  to 
have.  There  are  no  other  exceptions  in  the  case  of  sufficient  impor- 
tance to  call  for  discussion. 

For  the  reasons  above  given  the  judgment  appealed  from  must  be 
affirmed,  with  costs.     All  concur. 


Digitized  by 


Google 


Sup.  Ct)  LINTNBK   V.   LONG   ISLAND   HUT.  VIRE   IN8.   COBP.  1105 

r22  Misc.  B^.  305.) 

lilNTNBR  V.  LONG  ISLAND  MUT.  FIBE  INS.  CORP.  OF  NEW  YORK. 

(Snpreme  Court,  Special  Term,  Montgomery  County.    January,  1808.) 

Sbcdhity  for  Costs — Asstomee  for  CRBniTOHS. 

Code  Civ.  Proc.  §  3268,  subd.  4,  authorizing  the  defendant  to  require  "the 
official  assignee  •  •  •  of  a  debtor"  to  give  security  for  costs,  does  not 
apply  to  a  general  assignee  deriving  his  authority  for  the  benefit  of  creditors. 

Action  by  WUIiam  T.  Lintner,  as  assignee  of  Watson  P.  Harvey  for 
the  benefit  of  creditors,  against  the  Long  Island  Mutual  Fire  Insurance 
Corporation  of  New  York.  Plaintiff  moves  to  vacate  an  order  requir- 
ing him  to  file  security  for  costs.     Granted. 

W.  H.  Jaycox,  for  plaintiff. 
N.  H.  Anibal,  for  defendant 

STOVEE,  J.  The  motion  is  to  vacate  an  order  requiring  the  plain- 
tiff to  file  security  for  cost&  The  order  was  granted  under  section 
3268  of  the  Code  of  Civil  Procedure.  The  plaintiff  is  the  general  as- 
signee for  the  benefit  of  creditors.  This  action  is  brought  upon  a  cause 
of  action  accruing  before  the  assignment  It  is  claimed  that  the  order 
is  justified  under  subdivision  4  of  section  3268.  The  section  provides 
that  "the  defendant  in  an  action  brought  in  a  court  of  record  may  re- 
quire security  for  costs  to  be  given,  as  prescribed  in  this  title,  where 
the  plaintiff  was,  when  the  action  was  commenced,  either  *  *  *; 
(3)  a  person  imprisoned  under  execution  for  a  crime;  or  (4)  the  of- 
ficial assignee  of  a  person  so  imprisoned;  the  official  assignee  or  of- 
ficial trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  where  th« 
action  is  brought  upon  a  cause  of  action,  arising  before  the  assign- 
ment, the  appointment  of  the  trustee,  or  the  adjudication  in  bank- 
ruptcy. •  *  *"  It  is  claimed  that  the  plaintiff  herein  is  an  official 
assignee.  My  attention  is  not  called  to  any  statute  in  which  a  like 
designation  is  made  of  an  assignee  for  the  benefit  of  creditors,  aU 
though  such  assignees  are  frequently  referred  to.  An  official  assignee, 
within  the  meaning  of  the  section  quoted,  it  seems  to  me,  can  be  well 
defined  to  be  a  person  appointed  by,  or  under  the  direction  of,  the  court, 
and  who  derives  his  authority  from  some  action  of  the  court  There 
are  assignees  of  this  kind,  and  the  provision  of  the  section,  read  in 
conjunction  with  the  other  provisions,  would  seem  to  indicate  that  the 
legislature  had  in  mind  the  assignees  of  insolvent  debtors;  for  "per- 
sons imprisoned  under  execution"  are  first  mentioned,  and  immediately 
follows,  "the  assignee  or  official  trustee  of  a  debtor."  Under  the  prO' 
visions  of  the  Revised  Statutes,  the  trustees  of  insolvent  debtors  were 
resorted  to,  for  relief  from  imprisonment;  and,  under  the  present  pro- 
visions of  the  Code,  an  insolvent  debtor  may  present  his  petition,  with 
a  schedule  of  his  assets  and  other  matters  required  by  the  Code,  and, 
upon  certain  facts  appearing,  the  court  must  make  an  ord^r  directing 
the  execution  of  an  assignment  by  the  debtor.  Such  an  assignee  may 
well  be  termed  an  official  assignee.  .  And,  in  the  same  manner,  trus- 
tees may  be  appointed  of  the  insolvent  debtor,  and  assignment  may  be 
made  to  him  or  them.  Official  assignees  were  known  under  the  Eng- 
lish law,  but  they  were  persons  who  were  appointed  by  the  court.  As- 
49  N.Y.S.— 70 
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signees  in  bankruptcj  were  known  to  the  federal  laws,  bat  they  were 
also  elected  or  chosen  by  the  court,  or  under  the  direction  of  one  of  its 
officers.  I  think  it  maj  be  said  that  it  was  this  class  of  assignees  that 
the  provision  of  the  Code  referred  to,  and  not  one  who  derives  his  au- 
thority by  virtue  of  a  contract  or  agreement  with  the  debtor.  If  I  am 
correct,  the  plaintiff  is  not  within  a  description  of  any  of  the  oflScers 
who  are  required  to  file  security  for  costs,  and  the  ex  parte  order  should 
be  vacated. 
Motion  granted. 


MORGAN  V.  EXRIGHT  et  ux. 

(Supreme  Court,  Appellate  Term.    January  28,  1S98.) 

Rbyirw  on  Appeal— Wbioht  of  Evidence. 

The  decision  of  a  Justice  of  the  district  court  on  the  facts  will  not  be  Inter- 
fered with  on  appeal  unless  the  evidence  clearly  Indicates  a  mistake,  or  that 
he  had  been  influenced  by  prejudice  or  corruption,  or  that  he  neglected  to 
deliberate  on  the  whole  testimony. 

Appeal  from  Eleventh  district  court. 

Action  by  James  S.  Morgan  against  Henry  M.  Enright  and  wife. 
From  a  judgment  against  the  wife,  they  appeal.     Aflflrmed. 

Argued  before  BEEKMAN,  P.  J.,  and  GILDERSLEEVE  and  GIE- 
GERICH,  JJ. 

Albridge  G.  Smith,  for  appellants. 
Dillon  &  Barrett,  for  respondent 

GIEOEBICH,  J.  The  action  was  brou^t  to  recover  the  sum  of 
|144,  alleged  to  have  been  loaned  by  the  plaintiff  to  tlie  defendants 
between  the  2d  day  of  June,  1897,  and  the  12th  day  of  August,  1897. 
The  pleadings  are  in  writing.  The  defendants  answered  separately, 
but  the  answers  are  similar  in  all  respects,  each  admitting  that  no  part 
of  the  sum  sued  for  has  been  paid,  while  denying  each  and  every  al- 
legation of  the  complaint.  At  the  trial  there  was  a  sharp  conflict  of 
evidence  upon  the  issues  thus  raised,  which  the  justice  resolved  in 
plaintiff's  favor,  by  rendering  judgment  against  the  defendant  May 
McKenzie  Enright,  for  |164.37,  damages  and  costs,  but  dismissing  the 
complaint  as  to  the  defendant  Henry  Enright 

The  justice,  having  had  the  witnesses  before  him,  and  observed  their 
conduct  and  demeanor  while  testifying,  was  undoubtedly  better  able 
to  judge  of  their  credibility,  and  determine  the  weight  to  be  attached 
to  their  testimony,  than  is  this  appellate  court ;  and  we  should  not  dis- 
turb his  conclusion  unless  the  evidence  is  of  such  a  convincing  char- 
acter as  to  clearly  indicate  that  there  was  a  mistake  on  the  part  of  the 
justice,  or  that  he  had  been  influenced  by  bias,  passion,  prejudice,  or 
corruption,  or  that  he  had  manifestly  neglected  to  deliberate  upon  the 
whole  testimony.  Dempsey  v.  Paige,  4  E.  D.  Smith,  218,  219 ;  Lynes 
T.  Hickey,  4  Misc.  Rep.  522,  24  N,  Y.  Supp.  731.  A  dose  scrutiny  of 
the  record  does  not  lead  to  such  a  conclusion. 

Although  decided  in  his  favor,  Mr.  Enright  has  joined  his  wife  in 
an  appeal  from  the  judgment  rendered,  which,  evidently,  is  due  to 
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an  overoight  Hie  ccnlefendant  essajs  to  reverse  the  judgment  Bolely 
upon  the  facts;  but,  as  we  cannot  discover  any  ground  for  disturbing 
the  justice's  detennination  thereof,  the  judgment  should  be  affirmed, 
with  costs.     All  concur. 


<22  Misc.  Rep.  53G.) 

MORIARTY  V.  PORTER  et  al. 

(City  Court  of  New  York,  General  Term.    February  7,  1308.) 

LESsons  OP  Bicycle— Liability  for  Injuiues  to  Lessee. 

In  an  action  for  porsjnal  Injuries,  caused  by  the  sudden  collapse,  while 
n  ordinary  use,  of  a  bicycle  leased  by  defendants  to  plaintiff,  the  complaint 
alleged  defects  In  construction,  and  that  the  ciachlne  was  not  strong  enough 
for  ordinary  use.  Such  allegations  were  not  denied.  Held,  that  plaintiff  was 
entitled  to  recover,  though  he  alleged  a  warranty,  but  offered  no  evidence 
thereof,  and  the  allegations  of  warranty  were  denied. 

Appeal  from  trial  term. 

Action  by  Daniel  H.  Moriarty  against  Luther  H.  Porter  and  an- 
other. From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendants  ap- 
peal.    Affirmed 

Argued  before  O'DWYEB  and  McCARTHY,  JJ. 

William  A.  Belcher,  for  appellants. 

W.  E.  Harby  (H.  H.  Kellogg,  of  counsel),  for  respondent 

O'DWYEB,  J.  This  action  is  brought  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  sudden  collapse,  while  in  ordinary 
use,  of  a  bicycle  leased  by  the  defendants  to  the  jdaintiff.  The  com- 
plaint, after  setting  forth  the  terms  of  the  lease,  and  compliance  there- 
with on  the  part  of  the  plaintiif,  the  collapse  of  the  machine  while 
in  ordinary  use,  and  the  injury  resulting  herefrom,  further  alleged 
a  warranty  on  the  part  of  the  defendants  with  respect  to  the  quality 
of  the  bicycle,  and  the  allegations  of  warranty  were  denied  in  the 
answer.  The  sixth  paragraph  of  the  complaint,  among  other  things, 
alleged  that  the  bicycle  "was  not  perfect  in  material  and  manufacture, 
that  its  frame  was  not  of  the  host  tubing,  that  its  joints  were  not  per- 
fectly brazed  and  flttal;  but  that,  on  the  contrary,  the  frame  of  the 
said  machine  was  made  of  cheap,  weak,  and  faulty  tubing,  that  the 
joints  were  wholly  without  re-enforcement,  and  that  the  machine 
was  not  strong  enough  to  bear  the  ordinary  use  for  which  such  ma- 
chine is  intended,  but  was  a  very  dangerous  machine  to  ride."  The 
answer  contains  no  denial  of  these  allegations,  and  on  the  trial  no  proof 
was  offered  with  respect  thereto,  and  upon  this  appeal  the  re<'ord 
must  be  held  to  show  that  these  allegations  are  admitted.  From  the 
evidence  it  appears  that  on  the  31st  day  of  May,  1895,  the  plaintiff 
leased  a  bicycle  from  the  defendants  for  the  term  of  nine  months  next 
thei-eafter,  and  that  on  the  28th  day  of  September,  1895,  the  bicycle, 
while  it  was  being  put  to  ordinary  use  by  the  plaintiff,  suddenly  col- 
lai>sed,  and  the  plaintiff  received  the  injuries  complained  of  by  rea- 
son thereof.  At  the  dose  of  the  case  of  plaintiff  a  motion  was  made 
by  the  defendants  to  dismiss  the  complaint  because  of  the  lack  of  proof 
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of  a  warranty,  and  to  a  denial  of  this  motion  the  defendants  excepted. 
Upon  this  appeal  the  defendants'  connsel  relies  upon  the  alleged 
error,  as  well  as  the  fact  that  when  the  case  went  to  the  jury  no  evi- 
dence  in  support  of  a  warranty  had  been  offered  by  the  i^intUEf,  while, 
on  the  contrary,  the  defendants  had  introduced  evidence  denying  any 
warranty  on  their  part     The  court  charged  the  jury: 

"If  you  find  In  this  case  that  the  injuries  caused  to  the  plaintlS  wexe  caused  by 
reason  of  faulty  material  or  faulty  construction  of  the  bicycle  In  question,  plain- 
Uff  wlU  be  enUtled  to  a  verdict" 

It  will  thus  be  seen  that  the  learned  trial  justice  sent  the  case  to 
the  jury  upon  the  question  of  the  defendants'  liability  as  lessors 
of  the  machine.  That  responsibility  was  theirs,  not  because  they 
warranted  the  machine,  but  that  they  failed  in  their  duty  as  lessors 
to  furnish  to  the  lessee  a  bicycle  that  was  a  safe  machine  for  the 
purpose  for  which  it  was  hired.  Glenn  v.  Winters,  17  Misc.  Rep. 
599,  40  N.  Y.  Supp.  659.  The  defendants  cannot  avoid  their  respon- 
sibility by  attempting  to  throw  it  on  the  makers  of  the  bicycle.  It 
avails  them  nothing  to  show  that  they  were  merely  agents,  since  they 
all^e  that  they  were  the  lessors  of  the  bicycle  by  virtue  of  a  lease, 
which  they  set  out  in  full.  Bank  v.  Ward,  100  U.  S.  195;  Losee  v. 
Clute,  51  N.  Y,  494;  Curtin  v.  Somerset,  140  Pa.  St.  70,  21  Atl.  244. 
The  contract  or  lease  was  made  with  the  defendants  alone.  They 
cannot  go  back  of  the  lease,  and  fasten  the  responsibility  to  this  i^ain- 
tifl  on  the  manufacturer.  One  of  the  primary  duties  of  the  lessor 
of  a  thing  is  that  he  must  deliver  it  to  the  lessee  in  a  condition  so 
that  the  lessee  can  enjoy  its  fruits,  that  it  can  be  safely  put  to  the 
use  for  which  it  was  intended;  and  the  lessor  is  liable  for  any  damage 
resulting  within  the  time  for  which  the  thing  was  hired,  if  the  dam- 
age is  owing  to  defects  of  the  article  leased.  It  is  true  that  the  plain- 
tiff alleged  a  warranty,  and  offered  no  proof  in  support  thereof,  but  in 
this  we  find  no  error.  He  had  a  right  to  rest  solely  upon  the  cause 
of  action  as  otherwise  stated  in  the  complaint.  By  not  denying  the 
allegations  contained  in  the  sixth  paragraph  of  the  complaint,  the 
defendants  admit  it  to  be  true.  Code  Qv.  Proc.  §§  500,  522.  Tlieir 
responsibility  is  fixed,  and  proof  in  support  of  the  allegation  of  war- 
ranty becomes  unnecessaiy  and  immaterial.  Spring  v.  Bowne  (Sup;) 
35  N.  Y.  Supp.  46. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 


(22  Misc.  Rep.  530.) 

KELLY  V.  THBISS. 

(City  Court  of  New  York,  General  Tei-m.    February  7,  1898.) 

Pleadiro  as  ErrosNCB. 

Where  an  answer  contains  a  denial  of  all  the  allegations  of  the  comidatnt. 
and  a  separate  affirmatlre  defense  inconsistent  with  such  denial,  allegations 
In  the  afflrmatlve  defense  may  not  be  relied  on  by  plaintiff,  as  in  the  nature 
of  admissions,  to  prove  his  cause  of  action. 

Appeal  from  trial  term. 
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Action  by  :rfridget  M.  Kelly  against  John  Henry  Theiss  and  others 
upoQ  a  promissory  note.  From  a  judgment  entered  on  an  order  dis- 
using plaintiff's  complaint  as  against  John  Henry  Theiss,  she  ap- 
peals.    Affirmed. 

Argued  before  McOARTHY,  P.  J.,  and  O'DWYEB  and  SCHUCH- 
MAN,  JJ. 

A-  J.  Westermayer,  for  appellant 
Promme  Brothers,  for  respondeat. 

O'DWYEB,  J.  This  action  was  brought  by  the  plaintiff  against 
the  respondent  and  others  upon  a  complaint  wherein  it  was  alleged  that 
"GJeorge  Theiss"  and  "John  Henry  Theiss"  (this  respondent)  were  co- 
partners in  business,  under  the  firm  name  and  style  of  George  Theiss 
&  Bro.,  and  that  on  the  23d  day  of  June,  1896,  the  said  George  Theiss 
and  John  Henry  Theiss  made  and  executed  a  promissoty  note,  a  copy 
of  which  is  set  forth  in  the  complaint,  and  signed  "George  l^eiss  & 
Bro."  This  respondent  made  answer,  denying  these  allegations  in 
toto,  and  putting  in  issue  the  material  allegations  of  the  complaint. 
The  respondent,  after  these  denials,  and  for  a  separate  and  distinct 
answer  and  defense,  alleged  "that  he  did  heretofore  make  a  promissory 
note  signed  G.  Theiss  &  Bro.,  to  the  order  of  the  plaintiff,  dated  at 
«r  about  the  time  mentioned  in  said  amended  complaint,  and  for  about 
the  amount  mentioned  therein,  but  that  it  was  then  and  there  agreed 
by  and  between  the  plaintiff  and  this  defendant  that  the  same  was  to 
be  formally  executed  as  being  payable  on  demand,  but  with  the  dis- 
tinct understanding  by  and  between  this  plaintiff'and  the  defendant 
that  the  same  was  payable  only  when  this  defendant  was  financially 
in  condition  or  able  to  pay,  and  that  said  defendant  has  not  since  the 
execution  of  said  note,  been,  nor  is  he  now,  able  to  pay  the  same, 
and  that,  therefore,  this  action  has  been  prematurely  brought."  On 
the  trial,  the  plaintiff  testified  that  her  dealings  were  with  George 
Theiss,  and  no  proof  was  introduced  showing  any  dealings  with  this 
respondent,  or  that  he  was  the  co-partner  of  George  Theiss.  At  the 
close  of  the  case,  the  complaint. was  dismissed  as  against  the  defend- 
ant; and,  from  the  judgment  entered  thereon,  this  plaintiff  appeals. 

The  note  in  suit  having  confessedly  been  signed  by  George  Theiss 
alone,  John  Henry  Theiss  not  having  been  in  any  way  connected  with 
the  note,  and  there  being  absolutely  no  proof  that  there  was  any  co- 
partnership between  "George  Theiss  and  this  respondent,  although  the 
complaint  so  alleged,  the  motion  to  dismiss  the  complaint  was  properly 
granted.  It  is  urged,  however,  on  this  appeal,  by  the  appellant,  that 
proof  of  the  co-partnership  between  George  Theiss  and  this  respond- 
ent was  rendered  unnecessary  by  the  answer  of  this  respondent,  to 
wit,  the  matter  contained  in  the  allegations  setting  up  a  separate  and 
distinct  answer  and  defense.  Under  the  system  of  pleading  provided 
by  the  Code  of  Civil  Procedure,  a  defendant  is  at  liberty  to  set  forth 
in  his  answer  such  defenses  as  he  may  have,  whether  inconsistent  or 
not.  Societa  v.  Sulzer,  138  N.  Y.  472,  34  N.  E.  193;  Code  Civ.  Proc 
§  507.  And  while  the  complaint  may  be  aided,  ot  proof  upon  the  part 
«f  the  plaintiff  be  dispensed  with,  through  admissions  or  failure  of 
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denial  in  the  answer,  when  a  denial  only  is  the  purport  of  the  defense, 
audi  is  not  the  result  where  the  allegations  of  the  complaint  are  placed 
in  issue  by  the  answer,  and  a  separate  defense  is  set  up,  which  pro- 
ceeds upon  the  avoidance  of  liability,  although  upon  the  same  state 
of  facta.  The  isaue  tendered  by  the  complaint  as  to  co-partnership  of 
"George  Theiss  and  John  Henry  Theiss,"  and  the  making  and  delivery 
of  the  note  in  suit  by  that  co-partnership,  was  accepted  by  the  answer; 
and  the  denial  of  the  fact  called  upon  the  plaintiff  to  prove  it,  aince  it 
waa  easential  to  the  cause  of  action.  The  allegations  of  that  fact 
by  the  defendant,  for  the  purpose  of  the  separate  defense,  did  not  affect 
the  force  of  the  denial  as  framing  the  issue.  Brady  v.  Hutkoff  (Super. 
Ct  N.  Y.)  34  N.  Y.  Supp.  947.  And,  since  the  inconsistency  between 
the  different  defenses  did  not  inralidate  the  answer  as  to  any  particu- 
lar one  (GToodwin  v.  Wertheimer,  99  N.  Y.  149,  1  N.  E.  404;  Boss  v. 
Duffy,  12  N.  Y.  St  Rep.. 584;  Societa  v.  Sulzer,  138  N.  Y.  472,  34  N.  E. 
193),  the  defendant  was  entitled  to  rely  upon  his  general  denial,  and 
abandon  his  separate  defense,  as  far  as  proof  of  these  particular  focts 
is  required  (Balmford  v.  Grand  Lodge  [Sup.]  42  N.  Y.  Supp.  881). 

An  answer  may  contain  a  direct  or  an  implied  admission  of  some 
fsict  alleged  in  the  complaint.  The  admisaon  is  implied  when  the  fact 
alleged  in  the  complaint  is  not  denied  in  the  answer.  It  is  direct  when 
the  admission  is  made  in  terms.  Either  form  of  admission  of  an 
allegation  contained  in  the  complaint  is  conclusive  upon  a  defendant 
so  long  as  it  remains  in  the  pleading,  and  the  plaintiff  can  point  to  it 
as  conclusive  proof  of  the  truth  of  his  allegation.  An  allegation  in 
answer  setting  up  an  affirmative  defense  which  has  no  reference  to  and 
does  not  admit  any  allegation  of  the  complaint  is  of  an  entirely  differ- 
ent nature.  Such  all^ation  is  not  an  admission  contained  in  a  plead- 
ing, which  is  conclusive  so  long  as  it  remains  in  the  record.  An  ad- 
mission which  so  concludes  a  party  admits  something  alleged  ot  set 
forth  in  the  pleading,  to  which  the  pleading  containing  the  admission 
is  answer.  Ferris  v.  Hard,  135  N.  Y.  354,  32  N.  E.  129.  The  answer 
in  the  case  at  bar  denied  the  existence  of  a  co-partnership  as  allied, 
and  of  the  making  and  the  delivery  by  that  co-partnership  of  the  note 
in  suit.  The  separate  defense  alleged  attempted  to  describe  a  note 
made  by  the  respondent,  with  a  special  agreement  affecting  its  pay- 
ment. This  was  not  an  admission  of  the  allegations  of  the  complaint ; 
and  as  those  allegations  were  denied,  and  no  proof  offered  in  their  sup- 
port, the  motion  to  dismiss  the  complaint  was  properly  granted,  and 
the  order  and  judgment  appealed  from  should  be  afiQrmed,  with  costs. 
All  concur. 
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(22  Misc.  Rep.  55-t.) 

KAMERMAN  v.  EISNER  &  MENDBLSON  CO. 

(City  Court  of  New  York,  General  Tenu.    January  31,  lS9a) 

Skccritt  for  Cobts — Notice  of  Motion. 

An  application  for  an  order  requiring  security  for  costs.  If  made  under 
Code  OlT.  Proc.  §  3271,  and  consequently  addressed  to  the  discretion  of  the 
court,  must  be  made  upon  notice. 

Appeal  from  special  term. 

Action  by  Barah  Kamerman,  by  ber  guardian  ad  litem,  against 
Eisner  &  Mendelaon  CJompany.  From  an  order  vacating  an  order 
directing  plaintiff  to  file  secarity  for  costs,  defendant  appeals.  Af- 
firmed. 

Argued  before  SCHUCHMAN  and  O'DWYER,  JJ. 

F.  V.  Jobnson,  for  appellant. 

Langbein  Bros.  &  Langbein,  for  respondent. 

SCHUCHMAN,  J.  The  order  directing  the  plaintiff  to  file  security 
for  costs  was  made  ex  parte.  This  was  irregular.  The  irregularity 
is  specified  in  subdivision  6  of  the  moving  papers.  The  order  was 
therefore  properly  vacated.  Under  section  3268  of  the  Code,  the  de- 
fendant, as  an  absolute  right,  may  require  the  plaintiff  to  file  security 
for  costs,  and,  under  section  3272,  the  court  must,  in  that  case,  make 
the  order,  and  can  make  it  ex  parte.  When,  however,  the  application 
is  made  under  section  3271,  which  reads:  "In  to  action  brought  by 
•  *  *  a  person  expressly  authorized  by  statute  to  sue,  •  ♦  • 
the  court  may,  in  its  discretion,  require  the  plaintiff  to  give  security  for 
costs," — then  it  must  be  made,  on  notice  of  motion,  to  the  court.  The 
plaintiff  herein  is  a  person  expressly  authorized  by  statute  to  sue  (sec- 
tion 468),  and  this  case  falls,  therefore,  within  section  ''271.  Wood  v. 
Blodgett,  49  Hun,  64,  2  N,  Y.  Supp.  304;  Swift  v.  Wheeler,  46  Hun, 
580;  Healy  v.  Railroad  Co..  1  Civ.  Proc.  R  15;  Ryan  v.  Potter,  4  Qv. 
Proc  R.  80.  Order  appealed  from  affirmed,  with  |10  costs  and  dis- 
bursements. 

O'DWYER,  J.,  concurs. 

(22  Misc.  Rep.  513.) 

WILLIAMS  V.  WEBB. 

(City  (3ourt  of  New  York,  General  Term.     February  7,  1898.) 

Pabsenoer  in  Sleepino  Car — Loss  of  Money. 

A  passenRer  traveling  in  a  sleeping  car  cannot  hold  the  company  liable  for 
the  loss,  In  his  berth,  of  a  sum  of  money  which  he  Is  carrying  with  him,  and 
which  Is  In  excess  of  such  reasonable  sum  as  a  man  might  properly  and 
usually  carry  on  his  person  for  traveling  expenses,  the  reasonableness  of  such 
sum  depending  upon  the  circumstances,— such  as  his  position  and  condition 
In  life,  his  responsibility  to  others  traveling  under  his  care,  the  distance  trav- 
eled, etc. 

Appeal  from  special  term. 
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Action  by  Ernest  Williams  against  William  Seward  Webb,  as  preci- 
dent  of  the  Wagner  Gar  Company.  Judgment  for  plaintiff.  D^end- 
ant  appeals.     Reversed. 

Argued  before  FITZSIMONS,  P.  J.,  and  McCABTHY  and 
O'DWYER,  JJ. 

Saonders,  Webb  &  Worcester,  for  appellant 
Thomas  G.  Campbell,  for  respondent 

FITZSIMONS,  P.  J.  The  jndgm^l  must  be  reversed,  and  the  com- 
plaint dismissed.  The  plaintiff's  own  testimony  shows  that  at  Detroit 
he  hired  one  of  the  defendant's  sleeping  berths  to  this  city,  and  thus 
became  a  passenger;  that  he  had  sufScient  money  in  his  purse  to  pay 
for  his  meals  and' other  expenses  that  he  might  make  coming  down  the 
road;  and  that,  in  addition,  he  had  |1,250  in  ca^  in  a  fob  pocket  in 
his  pantaloons,  the  latter  fund  being  the  result  of  certain  collections 
and  the  balance  of  a  bank  account  collected  a  short  time  before,  which 
fond  he  did  not  intend  to  use  or  meddle  with,  except  to  deposit  it  in 
a  bank  in  Boston  when  he  got  there.  This  f  1,250  he  lost  in  the  sleep- 
ing berth  between  Buffalo  and  here,  and  he  claims  that  such  loss  was 
due  to  the  defendant's  negligence,  brought  action,  and  recovered  the 
amount  from  the  jury. 

I  think  that  the  rule  of  law  applicable  to  this  case  is  just,  full,  and 
broad,  and  that  there  is  nothing  technical,  harsh,  or  arbitrary  about  it. 
and  I  think  may  be  safely  and  briefly  stated  to  be :  "A  plaintiff  can 
only  recover  in  actions  of  this  character  such  reasonable  sum  as  a  man 
might  properly  and  usually  carry  on  his  person  for  traveling  expenses, 
the  reasonableness  of  such  sum  of  course  depending  upon  surrounding 
circumstances,  such  as  his  position  and  condition  in  life,  his  responsi- 
bility to  others  traveling  under  his  care,  distance  traveled,"  etc.  In 
this  case  the  plaintiff  had  determined  how  much  his  expenses  to  this 
dty  should  cost  him,  which  he  certainly  had  a  right  to  do.  That  he 
was  not  stingy  with  himself  was  apparent  because  he  had  at  least 
five  dollars  left  over  out  of  the  fund  set  apart  for  himself  after  he 
reached  the  city.  It  is  therefore  very  apparent  that  the  |1,250  was 
not  necessary  for  his  traveling  expenses;  that  he  never  deemed  it  so; 
that  he  did  not  carry  it  with  him  on  his  person  for  any  such  purpose; 
that  the  only  reason  he.  did  so  carry  it  was  that  he  might  deposit  it 
in  bank  in  Boston  when  he  arrived  there.  It  appears  that  he  de- 
sired to  act  as  his  own  banker  or  safe-deposit  company,  and  in  so 
doing  he  assumed  all  risk  of  that  capacity,  but  cannot  charge  defendant 
with  damage  caused  by  the  loss  in  question,  unless  the  responsibility  of 
the  custody  of  said  fund  was  assumed  by  it,  which  is  not  claimed  here. 

For  the  reason  that  said  f  1,250  was  not  a  necessary  or  reasonable 
part  of  plaintiff's  traveling  expenses  from  Detroit  to  this  city,  the  de- 
fendant's motion  to  dismiss  the  complaint  should  have  been  granted, 
and  the  judgment  must  be  reversed,  and  complaint  dismissed,  with 
costs  to  the  appellant.     AU  concur. 
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HATTERSLBY  T,  CRONYN. 

(Albany  County  C3ourt.    January,  1898.) 

Cm  CouBT-^URisDiCTioK— Summary  Pkoceedikos. 

The  city  court  of  Albany,  which  l8  a  court  of  limited  Jurisdiction,  has  not 
the  power  In  Bummary  proceedings  by  an  owner  of  property  to  dispossess  av 
alleged  squatter,  to  pass  on  the  equitable  title  of  the  plaintiff,  where  tlie 
le^  title  was  proven  to  be  In  another;  and  Code  Civ.  Proc.  |  2244,  giving 
a  tenant  the  right  In  such  proceedings  to  set  up  equitable  defenses,  does  not 
extend  to  the  landlord  or  petitioner. 

Appeal  from  justice  court. 

Petition  by  Bebecca  Hattersley  against  Margaret  Cronyn  for  pos- 
session of  certain  premises  occupied  by  the  defendant.  From  an  or- 
der awarding  possession  of  the  premises  to  the  plaintiff,  defendant 
appeals.    Beversed. 

William  F.  Beutler,  for  appellant. 
H.  D.  Alexander,  for  respondent. 

QBEGOBY,  J.  This  is  an  appeal  from  a  final  order  made  by 
Thomas  A.  Meegan,  a  justice  of  the  city  court  of  Albany,  awarding 
the  possession  of  a  portion  of  the  premises  known  as  "No.  124  First 
Street,"  in  the  city  of  Albany,  to  the  petitioner,  and  directing  a 
warrant  to  issue  thereupon.  The  petitioner  in  this  matter  alleged 
ownership  of  the  property,  and  that  Margaret  Cronyn  had  intruded 
and. squatted  thereupon  without  her  permission  or  consent.  The 
answer  of  the  defendant  to  the  petition  first  denied  each  and  every 
allegation  contained  and  set  forth  in  the  petition,  except  that  a  copy 
of  the  notice  to  vacate  had  been  served  upon  her.  For  a  further  and 
separate  answer,  the  defendant  alleged  'that  she  was  entitled  to  the 
lawful  possession  of  said  premises  as  a  tenant  of  Sarah  Hattersley, 
whom  she  claimed  was  the  owner  thereof.  The  petitioner,  to  estab- 
lish her  case,  offered  in  evidence  a  deed  from  Daniel  Coonley  and 
wife  to  said  petitioner,  recorded  on  the  25th  day  of  November,  1862, 
in  the  clerk's  office  of  Albany  county,  and  it  was  shown  that  the 
deed  described  the  premises  in  dispute;  and,  further,  that  the  de- 
fendant did  not  have  permission  to  enter  upon  the  premises,  or  have 
possession  thereof.  The  petitioner  then  rested.  The  defendant  then 
offered  in  evidence  a  deed  of  conveyance  from  Bebecca  Hattersley  to 
Sarah  Hattersley  of  the  premises  in  question,  dated  July  9,  1891, 
and  recorded  January  4,  1896.  She  also  testified  that  she  leased  the 
said  premises  from  said  Sarah  Hattersley,  and  was  in  possession 
thereof  under  said  lease. 

There  is  no  dispute  but  that  this  deed  from  Bebecca  Hattersley 
to  Sarah  Hattersley  was,  in  fact,  executed  by  the  petitioner,  and 
duly  acknowledged  in  conformity  with  the  law,  and  that  the  same 
was  delivered  to  said  Sarah  Hattersley.  It  further  appears  upon 
the  face  of  said  deed  that  there  is  no  reservation  whatever  inuring 
to  the  benefit  of  said  petitioner,  so  that  from  the  record  of  convey- 
ance, as  established  upon  the  trial  of  this  action,  the  legal  and  rec- 
ord title  to  the  premises  was  shown  to  be  in  said  Sarah  Hattersley. 
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Evidence,  however,  waa  received  in  behalf  of  the  petitioner  which 
tended  to  show  that  it  waa  not  the  intention  of  the  said  petitioner 
that  the  delivery  of  the  deed  to  said  Sarah  Hattersley  was  to  be 
absolute,  but  that  there  was,  in  fact,  at  the  time  of  the  delivery  of 
said  deed,  a  verbal  reservation  made  by  the  petitioner,  wherein  and 
whereby  she  was  to  have  the  nse  and  occupation  and  benefit  of  said 
property  during  her  lifetime.  This  was  disputed  on  the  part  of 
the  defendant.  After  hearing  the  testimony,  the  justice  noade  the 
final  order  above  referred  to. 

The  question  which  is  to  be  decided  upon  this  appeal  is  as  to 
whether  the  judge  of  the  city  court,  who  tried  this  case,  had  the 
power  to  pass  upon  the  equities  that  existed  between  Rebecca  Hat- 
tersley and  Sarah  Hattersley,  or  whether  he  waa  authorized,  in  de- 
ciding the  case,  to  pass  upon  the  legal  title  only.  This  question 
has  been  considered  by  the  courts  of  this  state  upon  several  occa- 
sions. In  the  case  of  Bodgers  v.  Earle,  5  Misc.  Bep.  164,  24  N.  Y. 
Supp.  913,  Judge  McAdam,  who  wrote  the  opinion,  and  who  is  rec- 
ognized as  high  authority  upon  questions  of  this  character,  referring 
to  the  authority  of  courts  of  limited  jurisdiction  in  summary  proceed- 
ings, uses  this  language: 

"But  the  defendant  contends  that  all  this  has  been  cbanged  by  the  amendment 
to  section  2244  of  the  Code  of  Civil  Procedure,  passed  in  1S93,  whereby  a  tenanr 
is  authorized  to  plead  to  a  summary  proceeding  any  defense,  legal  or  equitable. 
True,  the  amendment  does  so  provide,  and,  if  the  plaintiffs  can  obtain  all  thf 
relief  they  require  by  means  of  such  a  defense,  they  require  no  aid  from  i 
court  of  equity.  But  the  amendment  serves  no  such  purpose.  The  power  con- 
ferred must  be  considered  with  reference  to  the  limited  Jurisdiction  to  which 
it  is  attaclied,  and,  so  construed,  it  affects  the  procediu«  only,  by  enlarging  the 
number  of  defenses  which  a  tenant  may  Interpose  to  protect  hla  possession.  I: 
confers  no  equity  Jurisdiction  upon  the  courts  eniunerated." 

In  Crawford  v.  Kastner,  26  Hun,  440,  the  court  says: 

"District  courts  are  courts  of  limited  Jurisdiction.  When  a  Justice  presidesi 
in  a  summary  proceeding  provided  by  statute,  his  powers  are  limited  and 
restricted;  equitable  defenses  are  not  available.  The  Justice  is  not  vested  with 
any  power  in  equity,  and  can  only  investigate  defenses  of  a  piu«ly  legal  char- 
acter." 

In  Terrett  v.  Cowenhoven,  11  Hun,  320,  the  court  held  as  follows: 

"But  the  title  of  the  defendant  mentioned  was  a  legal,  not  an  equitable,  tltlf. 
The  county  Judge  had  no  Jurisdiction  to  decide,  nor  did  he  decide,  upon  the  legal 
effect  of  the  facts  on  which  the  equitable  title  of  the  defendant  depends.  Thos<' 
facts  were  not  before  him." 

This  case  was  afSrmed  in  the  court  of  appeals  (79  N.  Y.  400), 
but  the  court  did  not  pass  upon  the  precise  question  which  is  in- 
volved here. 

In  People  v.  Howlett,  13  Hun,  138,  this  language  is  used: 

"In  one  respect,  and  hi  one  only,  the  case  of  Roach  v.  Cosine  [9  Wend.  227) 
may  be  considered  to  have  been  overruled;  that  is,  in  reference  to  proving  by 
parol  at  law  that  an  absolute  deed  was  Intended  only  as  a  mortgage,  for  it  was 
subsequently  held  by  the  court  of  errors,  in  Webb  v.  Rice,  6  Wl,  219,  tba: 
parol  evidence  is  not  admissible  in  a  court  of  law  to  show  that  a  deed  abadate 
in  form  was  intended  as  a  mortgage;  and  It  may  be  doubtful,  therefore,  whether 
In  these  summary  proceedings  parol  evidence  could  be  resorted  to  for  th.it  pur- 
pose. Since  the  Code,  it  is  held  that.  Inasmuch  as  it  provides  that  the  defend- 
ant may  set  up  any  defense  in  an  action,  whether  such  defense  was  thereto- 
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foie  a  legal  or  equitable  defense,  that  the  same  rale  of  evidence  that  preTan» 
In  equity  In  regard  to  showing  that  a  deed  absolute  In  form  was  Intended  a» 
a  mortgage  also  prevails  in  regard  to  such  defenses.  But  these  summary  pro- 
ceedings under  the  landlord  and  tenant  act  are  expressly  exempted  from  the 
(iteration  of  the  Code  of  Procedure  by  section  471.  It  may  be  doubtful,  there- 
fore, to  say  the  least,  whether,  in  the  summary  proceedings,  parol  evidence 
can  now  be  given  to  turn  an  absolute  deed  Uito  a  mortgage." 

See,  also,  Brown  v.  Betts,  13  Wend.  29-32. 

It  will  be  seen  that  the  trend  of  these  decisions  is  to  the  effect  that 
in  proceedings  of  this  character,  before  a  court  of  limited  jurisdic- 
tion, the  court,  in  passing  upon  the  question  of  title,  is  limited  in 
deciding  in  whom  the  legal  title  is  vested,  and  that  such  a  court  is- 
not  invested  with  authority  to  pass  upon  such  equities  as  may  ex- 
ist between  the  parties  to  a  conveyance  which  is  absolute  upon  it» 
face.  If,  as  claimed  by  the  petitioner  in  these  proceedings,  the  de- 
livery of  this  deed  to  her  daughter  Barah  was  conditional,  and  it 
was  the  intent  and  agreement  of  the  parties  (of  the  grantor  and 
grantee)  that  the  said  Bebecca  should  have  the  benefit  of  the  prop- 
erty during  her  lifetime,  the  grantor  would  have  ample  remedy  in 
an  action  in  a  court  of  equity  for  the  reformation  of  the  deed.  But 
to  bold  in  a  summary  proceeding  against  a  tenant,  who  was  in 
possession  under  a  lease  from  one  who  had  the  legal  title  to  the 
premises,  that  a  grantor  who  had  made  a  conveyance  absolute  upon 
its  face  could  have  adjudicated  the  terms  upon  which  delivery  of 
"the  deed  was  made  seems  to  be  far  and  beyond  what  the  legislature 
intended  to  confer  upon  a  court  of  limited  jurisdiction,  as  the  city 
court  of  Albany.  An  examination  of  the  sections  of  the  Code  re- 
lating to  summary  proceedings  will  disclose  that  there  is  no  au- 
thority therein  contained  which  authorizes  a  petitio^ier  who  seeks  to 
regain  the  possession  of  real  property  to  base  his  proceeding  upon 
an  equitable  claim  or  title.  This  being  a  statutory  proceeding,  the 
authority  of  the  court  to  act  must  be  found  in  the  statute  which  au- 
thorizes the  proceeding,  and  no  relief  or  jurisdiction  can  be  inferred. 
This  is  an  elementary  principle,  and  does  not  need  the  citation  of 
authorities.  However,  on  reading  section  2244  of  the  Code  of  Civil 
Procedure,  we  find  thait  it  is  the  tenant  who  is  the  only  one  who  can 
set  up  an  equitable  defense.  The  section,  in  terms,  refers  to  the- 
answer  of  the  tenant  as  the  only  pleading  which  can  set  up  a  state- 
ment of  any  new  matter,  constituting  a  legal  or  equitable  defense, 
or  couniterclaim.  This  right  is  not  given  to  the  landlord  or  petition- 
er. I  think  that  the  judge  of  the  city  court  erred  in  receiving  the 
evidence  of  the  petitioner  which  sought  to  establish  the  equitable 
claim  which  she  insisted  upon,  as  giving  her  the  right  to  the  posses- 
sion of  the  property  in  question,  and  that  he  had  merely  the  right 
to  try  the  question  as  to  who  was  the  logal  owner  of  the  premises. 
The  judgment  appealed  from  is  reversed,  with  costs  in  favor  of  the- 
appellant. 

Judgment  reversed,  with  costs  in  favor  of  appellant 
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TOWN  OF  ONONDAGA  T.  CITT  OP  BTRACXJSB. 

(Onondaga  Oonnty  Court.     January,  1898.) 

Settlkmbrt  or  Padpkb. 

A  poor  person  who  had  obtained  a  settlement  In  a  town,  nnder  1  Rer. 
St.  c.  20,  tit  1,  as  amended  by  Laws  1896,  c.  225,  loses  the  same  by 
continuous  residence  elsewhere  for  one  year,  nnder  Laws  1897,  c.  203, 
in  effect  April  7,  1897,  which  year  should  be  reckoned  as  the  one  prior 
to  the  time  the  statute  goes  Into  effect,  for  the  purpose  of  tnmsferrin): 
the  liability  for  his  support  from  the  town  in  which  he  formerly  resided 
to  the  city  In  which  be  later  obtained  a  residence. 

Appeal  from  snperintendent  of  the  poor,  Onondaga  county. 

Contest  by  the  town  of  Onondaga  against  the  dty  of  Syracose  as  to 
the  settlement  of  Michael  Augustine,  a  poor  person.  Prom  a  decision 
of  Smith  Bice,  superintendent  of  the  poor  of  Onondaga  county,  that  the 
person  had  lost  his  settlement  in  the  town  of  Onondaga,  and  had  gained 
a  settlement  in  the  city  of  Syracuse,  the  city  appeals.     A£Brmed. 

Brown  &  Manchester,  for  town  of  Onondaga. 
W.  J.  &  8.  E.  McClusky,  for  city  of  Syracuse. 

ROSS,  J.  Under  the  poor  laws,  as  they  existed  prior  to  the  enact- 
ment of  chapter  225,  Laws  1896,  the  settlement  of  the  poor  person  in 
this  case  was  in  the  town  of  Onondaga.  See  1  Rev.  St  c  20,  tit  1. 
Chapter  225,  Laws  1896,  which  at  once  repealed  the  existing  provisions 
of  the  Revised  Statutes  and  provided  a  comprehensive  system  of  poor 
laws,  did  not  substantially  chsmge  the  law  relative  to  obtaining  or  losing 
a.  settlement.  A  labored  comparison  of  the  provisions  of  those  acts  is 
unnecessary.  Prior  to  April  7,  1897,  the  poor  person  in  this  case  was 
properly  chargeable  to  the  town  of  Onondaga.  Chapter  203,  Laws 
1897,  which  took  effect  April  7,  1897,  provides  as  follows:  "A  person 
who  has  gained  a  settlement  in  a  town  or  city  loses  the  same  by  a 
continuous  residence  elsewhere  for  one  year."  The  poor  person  hav- 
ing lived  continuously  elsewhere  than  the  town  of  Onondaga  for  over 
a  year  prior  to  April  7, 1897,  and  also  for  a  like  period  continuously  in 
the  city  of  Syracuse,  if  the  provisions  of  chapter  203,  Iaws  1897,  api^v 
to  the  conditions  as  they  existed  at  the  time  of  the  passage  of  that  act, 
nothing  more  need  be  said  as  to  the  liability  of  the  town  of  Onondaga. 
In  other  words,  the  act  of  1897  makes  a  most  radical  change  in  the  law 
as  it  existed  relative  to  the  continuance  of  a  settlement  of  a  poor  per- 
son. Under  the  former  law  a  poor  person  did  not  lose  his  settlement 
until  he  had  lived  in  the  new  town  one  year  without  help,  which  offered 
a  premium  to  zealous  officials  to  suggest  help,  at  least  not  to  discourage 
an  applicant  for  assistance,  which  their  town  did  not  pay,  and  whidi 
prevented  the  applicant  from  becoming  a  charge  upon  the  new  town. 
Under  the  act  of  1897,  granting  assistance  does  not  prevent  the  loss 
of  a  settlement.  Under  the  provisions  of  the  poor  law,  prior  to  chapter 
203,  Laws  1897,  the  poor  person  had  frequently  removed  to  some  dis- 
tance from  the  town  which  was  compelled  to  render  him  assistance,  so 
that  the  town  officials  of  the  town  that  had  to  pay  could  neither  deter- 
mine the  need  of  assistance  or  see  to  it  that  it  was  wisely  expended. 
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Hon.  T.  E.  Hancock,  attorney  general  of  this  state,  has  given  his  opin- 
ion that  the  provisions  of  chapter  203,  Laws  1897,  applied  to  the  condi- 
tions as  they  existed  at  the  time  of  its  passage.  I  quote  from  letter 
bearing  date  June  19,  1897,  Attv,  Gen.  T.  E.  Hancock  to  Hon.  J.  R 
Booth: 

"In  reply,  permit  me  to  say  that  chapter  203,  Laws  1897,  became  a  law 
and  went  Into  effect  on  April  7,  1897,  and  provides  as  follows:  A  person 
who  has  gained  a  settlement  In  a  town  or  city  loses  the  same  by  a  continuous 
residence  elsewhere  for  one  year.*  In  my  judgment,  the  Intention  of  the 
statute  is  to  determine  each  case  under  the  conditions  existing  at  the  time 
of  the  passage  of  the  act.  A  pauper  who  had  resided  in  a  town  for  one 
year  prior  to  the  passage  of  this  law,  it  seems  to  me,  becomes  a  charge  upon 
the  town  in  which  he  has  resided;  and  It  was  not  intended  that  the  year's 
residence  should  be  reckoned  as  a  year  from  the  time  of  the  passage  of  this- 
law,  or,  in  other  words,  from  the  7th  day  of  April,  1897." 

The  effect  of  the  provision  of  chapter  203,  Laws  1897,  relieved  the 
town  of  Onondaga.  Has  the  poor  person  a  settlement  in  the  city  of 
Syracuse?  The  settlement  in  the  town  of  Onondaga  was  a  legal  fic- 
tion. For  reasons  which  are  unnecessary  to  enlarge  upon,  the  fiction 
of  an  actual  residence  was  indulged  in.  That  fiction  is  now  removed, 
and  we  have  the  plain  physical  facts  left;  that  is,  where,  physically 
and  actually,  has  the  man  lived  for  the  past  year?  That  is  the  test, 
and  the  only  one.  When  the  invisible  thread  that  bound  this  man  to 
a  town  in  which  he  liad  not  actually  resided  for  over  five  years  was  cut, 
all  other  restraints  which  prevented  him  from  being  an  actual  and  a 
legal  resident  of  one  and  tiie  same  place  were  severed,  and  his  actual 
and  his  legal  residence  immediately  became  one  and  the  same.  It  is 
as  if  he  had  never  seen  the  town  of  Onondaga;  never  received  help  from 
that  town.  His  residence  in  the  town  of  Onondaga  for  five  years  was 
an  imaginary  one,  constructed  upon  statutes.  Those  statutes  have 
been  superseded,  and  now  all  parties  concerned  must  adjust  themselves 
to  the  actual  facts,  which  show  a  residence  of  many  years  in  the  city  of 
Syracuse.  "There  is  no  constitutional  objection  to  a  general  law  which 
alters  the  rules  of  settlement,  although  its  effect  may  be  to  transfer 
from  one  town  to  another  the  obligation  to  support  individuals  who 
may  become  entitled  to  relief  as  paupers."  Inhabitants  of  Bridge- 
water  T.  Inhabitants  of  Plymouth,  97  Mass.  382,  390.  It  is  only  neces- 
sary to  determine  that  the  town  of  Onondaga  is  relieved  from  the  pro- 
visions of  chapter  203,  Laws  1897.  But  the  facts  are  all  before  me;  and 
the  superintendent  of  the  poor  of  the  county  of  Onondaga,  and  the  over- 
seer of  the  poor  of  the  ci^  of  Syracuse,  both  desire  a  speedy  decision. 
I  think  it  due  these  ofiicials  that  the  important  question  of  the  present 
settlement  of  the  poor  person  be  determined,  that  the  interests  watched 
over  by  them  respectively  may  be  protected  by  such  steps  as  to  them 
seem  proper.  The  welfare  of  those  unfortunates  who  may  require 
assistance,  who  are  similarly  situated,  also  requires  an  early  decision. 
I  appreciate  the  responsibility  of  determining  the  effect  of  the  provis- 
ions of  chapter  203,  Laws  1897,  without  precedents  to  guide,  or  an 
opportunity  to  have  any  errors  I  may  commit  corrected  by  an  appellate 
court.  I  am  glad,  however,  to  know  that  the  same  le^slative  power 
which  passed  chapter  20.^},  Laws  1897,  can  modify  or  repeal  the  same  if 
its  provisions  are  found  to  be  unsatisfactory.     The  decision  of  the 
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«(iperintendent  of  the  poor  of  the  connty  of  Onondaga  that  the  said 
Michael  Augustine  has  lost  his  settlement  as  a  poor  person  in  the  town 
of  Onondaga,  and  that  he  has  gained  a  settlement  as  a  poor  person  in 
the  city  of  Syracuse,  is  affirmed,  together  with  costs  of  this  appeal  to 
the  town  of  Onondaga,  to  be  taxed. 

Decision  of  the  superintendent  of  the  poor  affirmed,  with  costs  of 
this  appeal 


<22  Misc.  Rep.  263.) 

ANDREWS  T.  MASTIK, 

(Onondaga  County  Court    January,  189S.) 

Uukicipaij  Courts— Judomkktb — Lien. 

The  filing  of  a  transcript  of  a  judgment  of  the  municipal  court  of  Syracuse 
for  less  than  ^Z5,  exclusive  of  costs,  In  the  proper  county  derk's  office,  does 
not  make  the  judgment  a  lien  on  the  real  estate  of  the  debtor,  under  I/aws 
1892,  c.  342,  {  16,  providing  that  a  judgment  of  such  court  shall  be  on  the 
same  footing  as  a  similar  judgment  recovered  In  a  Justice  court,  and  that 
it  "ahull  be  a  Hen  and  remain  In  force  for  the  same  length  of  time  aa  a 
Judgment  originally  recovered  In  the  county  court" 

Application  for  an  order,  in  the  case  of  Charles  Andrews  against 
-John  P.  Mastin,  declaring  defendant  in  contempt  of  court  in  refusing 
to  appear  before  a  referee  and  submit  to  an  examination  in  supplemen- 
tary proceedings.     Denied. 

Charles  W.  Andrews,  for  judgment  creditor. 
J.  A.  Kippley,  for  judgment  debtor. 

ROSS,  J.  The  plaintiff  heretofore  recovered  a  Judgment  against 
the  defendant  in  the  municipal  court  of  the  city  of  Syracuse  of  (24.50 
damages  and  (5.20  costs.  It  is  claimed  by  the  judgment  debtor  that, 
the  judgment  not  being  for  (25  exclusive  of  costs,  the  judge  granting 
the  order  for  examination  in  supplementary  proceedings  had  no  au- 
thority to  grant  the  same,  and  that  it  is  void.  It  is  conceded  by  all 
the  parties  that,  unless  the  judgment  in  question  became,  upon  the  fil- 
ing of  a  transcript  of  the  same  in  the  Onondaga  county  clerk's  office, 
a  lien  upon  the  real  estate  of  the  judgment  debtor,  liis  contention  is 
oorrect;  for  in  that  event  it  is  conceded  that  no  execution  against  the 
property  of  the  judgment  debtor,  within  the  meaning  of  section  21:^6 
of  the  Code  of  Civil  Procedure,  had  been  issued.  Dix  v.  Briggs,  9 
Paige,  595;  Mason  v.  Hackett,  35  Hun,  238;  Bank  t.  Quackenbush, 
143  N.  Y.  567,  38  N.  E.  728. 

It  is  contended  by  the  judgment  creditor  that  the  provisions  of 
chapter  342  of  the  Laws  of  1892,  establishing  a  municipal  court  in 
the  city  of  Syracuse,  make  this  ji^dgment  a  lien  upon  real  estate.  Sec- 
tion 16  of  said  act,  which  is  relied  upon  by  the  attorneys  for  the  judg- 
ment creditor,  is  as  follows: 

"A  Judgment  of  said  court  shall  be,  in  all  respects,  the  same  as  a  Judgment 
rendered  'by  a  Justice  of  the  peace  of  towns,  and  all  provisions  of  the  Code  of 
Civil  Procedure  in  relation  to  filing  transcripts  of  such  Judgments,  and  dock- 
eting the  same,  in  the  office  of  the  clerk  of  Onondaga  county,  or  of  any  other 
«ounty,  and  the  effect  of  such  judgment  when  so  docketed,  shall.  In  all  re- 
spects, be  the  same  as  If  said  Judgment  was  recovered  before  a  Justice  of  the 
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peace  of  a  town.    But  tueh  judgment  ihall  be  a  lien  and  remain  in  force  for 
the  tame  length  of  time  as  a  judgment  originally  recovered  in  the  county  court." 

The  provisions  of  this  section,  except  the  last  two  lines  [italics], 
place  a  judgment  of  the  municipal  com-t  of  the  dty  of  Syracuse  upon 
the  same  footing  as  a  similar  judgment  recovered  in  justice's  court. 
The  provision,  "But  such  judgment  shall  be  a  lien  and  remain  in  force 
for  the  same  length  of  time  as  a  judgment  originally  recovered  in  the 
county  court,"  was  intended  to  avoid  the  rule  laid  down,  or  at  the 
time  of  the  passage  of  the  act  in  question  supposed  to  have  been  laid 
down,  in  the  case  of  Dieffenbach  v.  Boch,  112  N.  Y.  621,  20  N.  E.  560, 
relative  to  the  effect  of  the  statute  of  limitations  upon  justice  judg- 
ments. "Sitall  be  a  lien  and  remain  in  force"  are  to  be  read  in  con- 
nection with  the  words  "same  length  of  time."  In  other  words,  it 
was  intended  to  give  to  a  municipal  court  judgment,  upon  the  filing 
of  a  transcript,  the  same  period  of  existence  as  a  judgment  originally 
recovered  in  county  court,  and  for  such  length  of  time  "it  shall  remain 
in  force"  and  "be  a  lien";  but  its  language  does  not  give  any  ad- 
ditional force  or  effect  to  the  lien,  except  to  extend  the  time  of  its 
duration.  The  judgment  not  being  a  lien  upon  the  real  property  of 
the  judgment  debtor,  the  judge  granting  the  same  had  no  jurisdiction, 
and  the  order  is  void.  '  Motion  for  contempt  is  denied,  with  f  10  costs. 

Motion  denied,  with  f  10  costs. 


<22  Misc.  Rep.  309.J 

la  re  McCORMICK  et  al. 

(Surrogate's  Court,  Kings  CJounty.    January,  1808.) 

Tbust — Application  of  Incomk — Discretion  of  Tm-sTKE. 

Where  a  fund  Is  bequeathed  to  trustees  to  apply  the  Income  to  the  support 
and  pdiu-atlon  of  an  Infant  beneficiary  until  she  Is  of  age,  they  may  exercise 
reasonable  discretion  In  view  of  the  age  and  general  environment  of  the  Infant 
as  to  the  amount  which  shall  be  so  expended,  and  the  surplus  of  audi  Income, 
it  any,  la  vested  In  her  general  guardiana  for  future  requirements. 

Motion  by  Laura  Brenton  McC!ormick,  as  a  testamentary  guardian  of 
Theodora  Brenton  Eliot  McCormick,  an  infant,  under  the  will  of  Eliot 
McC!onnick,  deceased,  to  compel  Edgar  W.  Abbott  and  Charles  C.  Cum- 
ings,  trustees  under  the  will,  to  apply  the  entire  income  of  a  trust  for 
the  benefit  of  the  ward.     Refused. 

Wilder  &  Anderson,  for  petitioner. 
George  G.  Dutcher,  for  respondents. 
Edwin  Kempton,  in  pro.  per. 

ABBOTT,  S.  Eliot  McCormick  died  on  Octobpr  10,  1891,  leaving 
a  last  will,  which  was  admitted  to  probate  by  the  surrogate's  court  of 
the  county  of  Kings.  The  testator  left,  him  surviving,  his  widow, 
the  petitioner  in  this  proceeding,  and  a  daughter,  Theodora,  who  was 
of  the  age  of  six  months  at  the  time  of  his  decease.  By  his  will  he 
devised  to  his  widow  his  residence,  then  in  course  of  construction,  upon 
Dean  street,  which  was  of  the  value  of  about  |lfi.500.  This  property 
passed  to  the  petitioner  subject  to  a  mortgage  of  f  7,000  thereon.     That 


Digitized  by 


Google 


1120  49  NEW  YORK  SUPPLKMBNT  (SUTT.  Ct 

and  83  Nvw  York  SUts  Reporter. 

mortgage  has  since  been  paid  ofE  by  the  petitioner,  and  a  new  mort- 
gage obtained  to  secure  the  snm  of  f8,000.  These  premises  are  not 
now  occupied  by  the  petitioner,  but  are  rented  by  her,  and  yidd  a  net 
annual  rental  of  about  the  sum  of  fl,500.  The  said  will  gave  and 
devised  the  testator's  residuary  estate  to  Edgar  W.  Abbott  and  Charles 
C.  Cumings,  the  respondents  here,  in  trust  as  to  one-half  thereof  to 
pay  the  income  to  his  wife  for  life,  with  remainder,  upon  her  decease, 
to  his  children,  and,  as  to  the  other  one-half,  in  trust  "to  divide  the 
same  into  as  many  equal  shares  as  I  have  children  surviving  me,  and 
to  set  apart  one  share  for  each  child,  and  to  apply  the  net  income  of 
each  child's  share  to  the  support,  maintenance,  and  education  of  said 
child  until  such  child  arrives  at  the  age  of  twenty-one  years,  when  the 
principal  of  such  share  shall  be  paid  to  such  child.  Should  any  child 
die  before  attaining  that  age,  the  share  of  such  child  shall  be  dis- 
tributed and  conveyed  in  equal  shares  to  his  issue,  if  any,  and,  in 
default  of  such  issue,  to  my  other  then  surviving  children,  and  to  the 
issue  of  any  deceased  child,  in  equal  shares  per  stirpes,  such  issue  to 
take  the  share  which  such  cldld  would  take  if  living."  The  petitioner 
and  respondents  in  this  proceeding  were  appointed  guardians  of  tes- 
tator's children,  and  the  respondents  were  appointed  trustees  to  carry 
out  the  provisions  of  the  wUl.  The  net  income  derived  from  the 
trust  estate  amounts  to  between  ?2,500  and  f2,800  per  year.  Since 
the  testator's  decease,  one-half  of  this  net  income  has  been  regularly 
paid  to  the  petitioner;  and  such  portion  of  the  remaining  one-half 
of  said  income  has' been  paid  to  the  petitioner  for  the  support,  main- 
tenance, and  education  of  the  said  infant,  as  the  petitioner  and  re- 
spondents have  mutually  and  from  time  to  time  agreed  upon.  No  dif- 
ferences of  opinion  as  to  the  amoimt  necessary  to  be  applied  to  such 
purpose  seem  to  have  arisen  between  the  petitioner  and  respondents 
until  the  month  of  Febniary,  1897.  Their  relations  until  that  time 
were  entirely  harmonious,  and  no  differences  of  opinion  existed  as  to 
the  sufficiency  of  the  amount  paid  over  for  the  support  and  main- 
tenance of  the  infant  Theodora.  The  income  of  both  mother  and 
daughter  will  be  about  doubled  within  a  few  years  from  an  additional 
fund  of  upward  of  $50,000  which  will  accrue  to  the  estate  of  Eliot  Mc- 
Cormick.  In  February,  1897,  the  petitioner  married  Mr.  Charles  H. 
McDonald,  of  the  city  of  New  York,  and  immediately  thereafter  claimed 
and  insisted  that  it  was  the  duty  of  the  trustees,  under  the  provisions 
of  said  last  will  and  testament,  to  pay  to  her  for  the  support  and  main- 
tenance of  said  infant  the  entire  net  income  realized  from  the  one- 
half  share  of  the  trust  estate  invested  for  the  infant's  benefit,  aa  well 
as  all  accumulations  of  income  then  in  the  hands  of  the  trustees.  The 
matters  which  was  really  material  to  this  application  contained  in  the 
moving  and  answering  papers  submitted  to  me  are  very  brief.  The 
voluminous  petitions  and  affidavits  presented  are  made  up,  to  a  large 
degree,  of  utterly  and  entirely  irrelevant  and  immaterial  matter,  which 
has  no  bearing  whatever  upon  the  true  issue  presented  for  my  deter- 
mination. 

It  is  but  fair  to  the  trustees  appointed  under  the  said  last  will  and 
testament,  in  view  of  the  numerous  sugEcestions  and  intimations  con- 
tained in  the  moving  papers  of  the  petitioner,  reflecting  upon  the  per- 
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formance  of  their  trast  duties  by  the  respondents,  that  I  should  here 
state  that  the  conduct  and  management  of  the  said  trust  estate  by  the 
respondents  has  been  peculiarly  able,  careful,  wise,  and  judicious;  and, 
80  far  from  being  subject  to  any  adverse  criticism  by  reason  of  such 
management,  they  are  entitled  to  the  thanks  of  both  the  petitioner 
and  the  infant  for  their  wise  and  careful  administration  of  this  trust. 
The  income  of  Mr.  McDonald  at  the  time  of  his  marriage  to  the  peti- 
tioner was  about  the  sum  of  |3,600  per  year.  The  income  of  the  peti- 
tioner derived  from  the  estate  of  Eliot  McCiormick  amounts  to  about 
the  sum  of  f  1,500  per  year.  At  the  time  of  petitioner's  marriage  to 
Mr.  McDonald,  he  was  occupying  a  small  apartment  in  the  city  of  New 
York,  for  which  he  paid  an  annual  rental  of  fSOO.  After  his  mar- 
riage, the  apartment  proved  insufficient  for  the  adequate  accommoda- 
tion of  his  larger  family,  consisting  of  himself,  his  wife,  his  own  son, 
by  a  former  marriage,  of  the  age  of  11  years,  and  the  infant  Theodora 
McCormick,  who  is  now  of  the  age  of  7  years,  and  he  rented  a  three- 
stoiy  house  in  the  upper  part  of  New  York,  on  St  Nicholas  avenue, 
at  an  annnal  rental  of  |1,200,  for  the  better  accommodation  of  his 
femily. 

The  sole  question  to  be  determined  by  me  in  this  proceeding  is 
whether  the  direction  contained  in  the  will  of  Eliot  McCkirmick,  "to 
apply  the  net  income  of  each  child's  share  to  the  support,  maintenance, 
and  education  of  said  child,  until  such  child  arrives  at  ihc  ase  of  ' 
twenty-one  years,"  renders  it  necessary  for  the  trustees  to  apply  all 
of  sudi  net  income  every  year  to  such  support,  maintenance,  and  educa- 
tion, without  reference  to  the  wants  and  reasonable  requirements  of 
the  infant,  or  whether  such  trustees  are  vested  with  a  reasonable  dis- 
cretion in  respect  of  the  amount  of  such  net  income  which  shall  be 
80  applied  in  view  of  the  age,  surroimdings,  and  general  environment 
of  the  infant.  It  is  strenuously  contended  in  behalf  of  the  petitioner 
that  the  trustees  are  empowered  to  exercise  no  discretion  whatsoever 
in  this  regard,  but  must  apply  each  and  every  year  the  total  amount 
of  the  net  income  derived  from  the  trust  estate  to  the  support,  main- 
tenance, and  education  of  the  infant;  while,  on  the  other  hand,  it 
is  contended  with  equal  force  that  the  duty  is  cast  upon  the  trustees 
to  exercise  a  reasonable  discretion  and  judgment  in  the  disbursement 
of  snch  net  income.  A  few  of  the  principles  discussed  in  briefs  of 
both  counsel  are  well  settled,  and  may  be  eliminated  from  this  dis- 
cussion, and  without  the  necessity  of  citation  of  authorities:  (1) 
Whenever  a  parent,  whether  father  or  mother,  is  possessed  of  an  ample 
income,  and  is  able  to  support,  maintain,  and  educate  his  minor  child, 
the  dn^  is  cast  upon  him  by  law  so  to  do,  without  calling  upon  such 
infant  for  any  contribution  thereto.  (2)  If,  however,  the  parent  has 
a  limited  income,  while  the  infant  is  possessed  of  a  large  property 
and  income,  the  parent  is  entitled  to  a  contribution  out  of  the  infant's 
income,  not  only  on  account  of  the  support,  maintenance,  and  educa- 
tion of  the  infant,  but  in  many  cases,  if  the  amount  of  the  income  be 
large,  the  parent  is  entitled  to  maintain  an  establishment  out  of  the 
income  of  the  infant  which  shall  be  in  keeping  therewith,  and  with 
the  station  in  life  which  the  infant  will  be  called  npon  to  occupy,  even 
though  incidentally  tlie  parent  shall  derive  considerable  personal  ad- 
49  N.Y.S.— 71 
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vantage  and  benefits  from  the  maintenance  of  such  an  establishment 
We  now  come  to  the  proposition:  Most  trustees,  when  directed 
to  apply  the  income  of  a  trust  fund  to  the  support,  maintenance,  and 
education  of  an  infant,  so  apply  the  whole  of  such  net  income,  without 
reference  to  its  amount,  the  circumstances  under  which  the  in&nt  is 
being  supported  and  maintained,  or  the  requirements  of  the  infant 
under  such  circumstances?  I  am  of  the  opinion  that  the  trnsteea  are 
not  called  upon  so  to  expend  the  entire  net  income.  The  general 
principle  here  involved  was  very  fully  and  ably  discussed  by  Mr.  Sur- 
rogate Jenks  in  Gladding  v.  FoUett,  2  Dem.  58,  which  was  aflBrmed  at 
the  general  term  (30  Hun,  219),  and  by  the  court  of  appeals  (95  N. 
Y.  652).  Surrogate  Jenks  reviews  the  earlier  authorities,  and  lays 
down  the  rule  that,  where  a  trust  is  created  to  collect  income  and  use 
the  same  for  the  education  and  support  of  a  beneficiary  until  she  be- 
comes of  age,  the  duty  to  ajqdy  the  income  arising  from  the  fund  is 
imperative,  notwithstanding  a  direction  by  the  testator  that  the  in- 
come of  the  fund  should  be  used  for  the  education  and  support  of  the 
beneficiary  in  the  discretion  of  the  trustees.  This  authority  in  no 
respect  militates  against  the  conclusion  which  I  have  reached.  The 
effect  of  the  decision  in  the  Qladding  Case  is  that  the  doty  is  im- 
perative upon  the  trustees  to  apply  to  the  support,  maintenance,  and 
education  of  the  beneficiary  so  much  of  the  net  income  derived  from 
the  trust  fund  as  may  be  necessary  for  his  support  and  naaintenanoe. 
There  is  nothing  contained  in  the  reasoning  in  this  case  from  which 
the  inference  can  be  drawn  that  the  duty  is  imperative  upon  the  trus- 
tees to  apply  all  of  the  income  derived  from  the  trust  fund  to  the 
support  and  maintenance  of  the  beneficiaries,  for  whose  benefit  the 
trust  fund  is  created,  without  reference  to  the  magnitude  of  the  fund, 
■or  the  amount  of  the  income  derived  therefrom,  or  the  conditions  and 
circumstances  surrounding  the  beneficiary.  It  would  be  utterly  ab- 
surd, for  instance,  to  hold  that  an  annual  income  of  |50,000  or  flOO,- 
000  must  all  and  of  necessity  be  used  up  in  the  snpport  and  maintenance 
of  a  mere  infant.  Upon  the  construction  contended  for  by  counsel 
for  the  petitioner,  this  would  be  absolutely  necessary  in  all  cases. 
The  fair  inference  to  be  drawn  from  all  the  cases  cited  by  connsd  in 
their  respective  briefs  is  that  when  a  fund  is  bequeathed  to  tmstees  to 
collect  the  income,  and  apply  the  same  to  the  support,  maintenance, 
and  education  of  a  beneficiary,  if  the  beneficiary  be  an  adult,  he  may 
insist  upon  the  payment  to  him  of  the  entire  net  income  derived  from 
the  trust  fund;  but  if,  on  the  other  hand,  such  beneficiary  be  an  in- 
fant, the  trustee  who  is  directed  to  make  application  of  the  income 
to  the  support  and  maintenance  may  exercise  a  reasonable  and  proper 
■discretion  under  all  the  circumstances  of  the  case  as  to  the  amount 
which  shall  be  so  expended  and  applied,  and  the  surplus  of  such  in- 
come, if  any,  becomes  the  property  of  the  infant,  and  is  vested  in  his 
general  guardians,  and  is  applicable  to  his  future  requirements. 

What  then,  under  all  the  circumstances,  as  they  appear  before  me 
upon  this  application,  is  a  proper  sum  to  be  applied  to  the  support, 
maintenance,  and  education  of  the  infant  Theodora?  It  is  desirable 
that  she  shall  enjoy  all  the  advantages  and  luxuries  of  a  refined  and 
comfortable  home;   that  she  shall  have  a  thorough  education;   and 
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that  her  home  enrronndingB  shall  be  comfortable  and  elegant  in  so  far 
as  her  ability  to  contribute  to  the  same  exists.  By  reaBon  of  Mr. 
McDonald's  change  of  residence  from  his  apartment  to  the  St.  Nicholas 
Avenue  House,  his  increase  in  rental  amounts  to  f  400  per  year.  Un- 
doubtedly, there  was  rendered  necessary  also  an  increased  expenditure 
in  the  ordinary  cost  of  living.  On  account  of  this  increase  in  the  ex- 
penses, Mrs.  McDonald  is  able  out  of  her  private  income  to  contribute 
the  sum  of  |1,500  per  year,  making  a  total  income  derivable  from  Mr. 
McDonald  and  Mrs.  McDonald,  of  f  5,100  per  year.  It  is  proper  that 
the  infant  Theodora  also  should  make  some  contribution  to  the  in- 
creased expense  of  Mr.  McDonald,  due  to  her  residence  with  him  as 
a  member  of  his  family;  and  I  am  of  the  opinion  that  this  contribution 
should  not  be  limited  to  the  absolute  cost  of  her  maintenance  as  a  mem- 
ber of  the  family,  but  should  include  a  liberal  amount  to  be  expended 
in  her  behalf  by  her  inother  for  the  many  luxuries  of  life  to  which  she 
is  now  and  will  hereafter  in  greater  degree  become  entitled  in  view 
of  her  separate  and  independent  individual  income.  I  am  of  the 
opiaion  that  the  sum  of  f900  per  year  is  not  too  great  an  amonnt  to 
be  applied  annually  for  the  support,  maintenance,  and  education  of 
this  inJhnt  Of  this  amonnt,  I  think,  fSOO  per  year  should  be  paid 
to  Mr.  McDonald  for  board.  With  reference  to  the  income  already 
accumulated  in  the  hands  of  the  tmstees,  I  am  of  the  opinion  that  no 
part  thereof  should  be  applied  to  the  reimbursement  of  the  petitiono* 
for  the  amount  claimed  to  have  been  expended  by  her  for  the  benefit 
of  the  infant     Ordered  accordingly. 


STRANSKY  v.  HARRIS. 

SAME  V.  WBICHlfAN. 

(Snpreme  Court,  Appellate  Term.     February  28,  1898.) 

1.    BaTT.— JUDOMEKT  AGAINST  SURKTIES— SkCURKD  EXECUTION. 

Where,  In  an  action  in  which  an  order  of  arrest  tiaa  been  granted,  and  de- 
fendant has  been  released  on  bail,  Judgment  is  thereafter  secured,  and,  after 
the  return  of  execution  against  bis  body  with  the  statement  "Not  found,"  an 
action  la  begun,  and  Judgment  by  default  entered  against  his  sureties,  the 
court  cannot,  at  the  instance  of  the  sureties,  direct  the  plalntlflF  to  Issue  a  new 
execution  against  the  body  of  the  original  defendant.  The  method  provided 
for  the  exoneration  of  sureties  is  by  surrender  of  the  defendant.  The  issuluK 
of  a  further  execution  concerns  the  plaintiff  solely,  and  with  It  they  have  no 
concern. 
Si  Pi.EADtNfl— Amended  Answeb. 

The  court  has  no  power  to  give  general  authority  to  a  defendant  to  serve 
an  amended  or  supplejnental  pleading  setting  up  any  new  matters  that  may 
thereafter  occur  In  the  action  up  to  the  time  when  he  may  see  fit  to  avail  him- 
self of  the  privilege. 
8.  Appeal — Opening  Dekault. 

While  the  question  whether  a  default  should  be  opened  Is  a  matter  with 
respect  to  which  a  very  broad  discretion  exists  In  the  court  of  original  Juris- 
diction, yet  a  direction  opening  a  default,  and  other  provisions  in  the  same 
order  which  are  plainly  erroneous,  may  be  so  far  lnterdei>endent  aa  to  require 
a  reversal  of  the  entire  order. 

Appeal  from  city  court  of  New  York,  general  term. 
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Actions  by  Jfaurice  Stransky  against  Abraham  Harris  and  Ifathan 
Weichman.  From  an  order  of  the  general  term  (48  N.  Y.  Supp.  623) 
aflSrming  an  order  by  the  special  term,  plaintiff  appeals.     Reversed. 

In  the  action  first  above  mentioned,  the  plaintiff  obtained  an  order  of  arrest 
against  the  defendant,  wbo  gave  the  required  ball,  and  was  discharged  from  ens- 
tody.  Thereaftw  such  proceedings  vrere  bad  tbat  judgment  was  recovered 
against  the  defendant;  and  after  an  execution  had  been  duly  issued  agains: 
his  property,  and  returned  unsatisfied,  an  execution  against  his  twdy  was  placed 
in  the  hands  of  the  sheriff,  who,  after  the  lapse  of  60  days,  returned  It  nnexecnted, 
with  the  statement,  "Not  found."  Thereupon  an  action  was  begun  by  the  plain- 
tiff against  the  sureties  on  the  ball  piece,  being  the  action  secondly  above  men- 
tioned. The  defendant  (respondent)  answered,  but,  having  made  default  when 
the  case  was  called  for  trial,  an  inquest  was  taken,  and  Judgment  was  entered 
against  him.  An  execution  was  Immediately  issued,  under  which  a  levy  was 
made  by  the  sheriff  on  the  property  of  the  respondent.  A  motion  was  tben  made 
by  him  that  his  def.iult  l>e  opened,  which  was  granted  on  the  payment  of  SV> 
costs,  the  court  further  directing  that  the  Judgment  should  stand  as  security, 
and  setting  the  case  down  for  trial  on  a  specified  date.  The  case  appeared  on  the 
trial  term  calendar  for  that  day,  when  the  respondent  endeavored  to  obtain  an 
adjournment,  in  which,  however,  be  was  unsuccessful.  It  also  appears  that  the 
fl5  costs  imposed  as  above  stated  had  not  been  paid.  The  only  official  record 
of  what  toolc  place  on  that  occasion  is  found  in  the  stenographer's  minutes,  where 
it  is  stated  that  the  defendant.  In  open  court,  refused  to  comply  with  tbe  order 
opening  the  default,  and  consented  tbat  the  judgment  already  recoveied  should 
stand,  and  that  the  sheriff  might  proceed  under  the  execution  Issued  thereon. 
Subsequently,  an  agreement  was  entered  into  between  the  respondent  Welcfaman 
and  the  plaintiff,  in  pursuance  of  which  the  execution  was  withdrawn,  and  pay- 
ments were  made  from  time  to  time  by  Weichman  on  account  of  the  judgment, 
which  has  thus  been  reduced  to  about  one-Iialf  of  Its  original  amonnL  After  s 
lapse  of  five  months  from  the  recovery  of  the  judgment,  the  respondent  made  a 
motion  at  a  special  term  of  the  city  court  for  the  purpose  of  securing  relief  from 
the  judgment,  on  which  motion  the  order  appealed  from  was  made.  By  tht< 
terms  of  such  order,  the  plaintiff  was  directed  to  Issue  a  new  execution  against 
the  body  of  the  defendant  Harris  within  three  days  after  a  service  upon  him  of 
a  copy  of  the  order.  It  was  then  provided  that  the  respondent  sbonld  be  per- 
ipitted  thereafter  to  surrender  Harris  to  the  sheriff,  and  his  time  to  do  ao  was 
extended  three  days  after  the  issuing  of  such  execution;  that  the  respondent  be 
permitted  to  serve  an  amended  or  supplemental  answer  within  three  days  after 
such  surrender,  "setting  forth  such  new  matters  as  may  have  occurred  In  saKl 
action";  tbat  the  judgment  on  default  taken  against  the  respondent  be  opated 
on  the  payment  to  the  plaintiff  of  $60  costs;  that  the  cause  be  set  down  for  trial 
on  a  specified  date;  and  that  the  respondent  have  leave  to  apply  to  the  conn 
to  exonerate  him  as  surety  on  the  ball  piece.  The  ground  on  which  the  equity 
of  the  motion  was  placed  is  that  the  respondent  was  ignorant  of  the  fact  that  he 
could  have  surrendered  Harris,  and  thereupon  have  obtained  an  order  of  exonera- 
tion after  the  action  on  the  undertaking  had  been  commenced,  and  tbat  he  'n-as 
the  victim  of  his  former  attorney's  ignorance  or  neglect  It  was  also  furtht-r 
claimed  that  the  plaintiff's  attorney  withheld  the  address  of  the  defendant  Harris 
from  the  sheriff,  and  thus  prevented  his  being  taken  under  the  execution  for  the 
purpose  of  bringing  an  action  on  the  undertaking,  and  collecting  the  judgment 
from  the  sureties. 

Argued  before  BEEKMAJST,  P.  J.,  and  QILDERSLEEVE  and  GIE 
GEEICH,  JJ. 

Jesse  S.  Epstein,  for  appellant 
Charles  L  Schampain,  for  respondents. 

BEEKMAN,  P.  J.  The  court  below  erred  in  directing  the  plain- 
tiff to  issue  a  new  execution  against  the  person  of  the  defendant 
Harris.     The  object  of  the  direction  was  to  lay  a  foundation  for  the 
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surrender  of  their  principal  by  the  sureties  on  the  undertaking 
in  their  own  exoneration.  Such  a  surrender  maj  be  .made  before 
the  expiration  of  the  time  to  answer  in  an  action  on  the  undertaking, 
or  afterwards,  where  the  time  to  do  bo  has  been  extended  by  the 
court  Code  CSv.  Proc.  §§  591,  601.  The  manner  in  which  such  a 
surrender  must  be  made  is  prescribed  by  section  592  of  the  Code. 
The  sureties  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody.  They  must  at 
the  same  time  deliver  to  the  sheriff  a  certified  copy  of  the  undertak- 
ing, whereupon  it  is  made  the  duty  of  the  latter  to  "detain  the  de- 
fendant in  his  custody  thereupon,  as  upon  the  original  mandate," 
and  to  acknowledge  the  surrender  by  a  certificate  in  writing. 

The  original  mandate  in  the  case  at  bar  was  the  order  of  arrest, 
80  that  the  effect  of  any  surrender  which  might  be  allowed  here 
would  be  that  the  sheriff  must  resume  the  custody  of  the  defendant 
Harris  because  of  the  original  order  of  arrest,  and  his  authority  for 
80  doing  would  rest  upon  the  demand  of  the  sureties,  and  the  papers 
required  to  be  delivered  to  him  at  the  time  of  the  surrender.  Sec- 
tion 110  of  the  Code  provides  that : 

"A  person  arrested  by  virtue  of  an  order  of  arrest.  In  an  action  or  special  pro- 
ceeding brought  In  a  court  of  record,  or  of  an  execution  Issued  upon  a  Judgment 
rendered  In  a  court  of  record,  or  surrendered  In  exoneration  of  his  ball,  must  be 
safely  kept  In  custody  In  the  manner  prescribed  by  law,  and,  except  as  otherwise 
prescribed  In  the  next  two  sections,  at  his  own  expense,  until  he  satisfies  the  Judg- 
ment rendered  against  him,  or  Is  discharged  according  to  law." 

It  may  well  be  that,  after  the  defendant  is  so  surrendered  and  held 
by  the  sheriff,  it  may  become  necessary  at  some  time  for  the  plaintiff 
to  issue  a  new  execution  against  the  body  of  the  defendant  in  order 
to  avoid  the  loss  of  his  remedy  and  the  discharge  of  the  defendant 
under  section  572  of  the  Code ;  but  what  have  the  sureties  to  do  with 
that?  They  have  secured  immunity  from  any  liability  to  the  plain- 
tiff by  virtue  of  the  surrender  of  their  principal,  followed  by  an  order 
of  exoneration  by  the  court.  They  are  no  longer  concerned  about 
the  fate  of  their  former  principal,  but  have  become  strangers  to  the 
entire  matter;  and  whether  the  defendant  is  thereafter  to  be  held 
or  discharged  is  a  matter  in  which  he,  and  he  alone,  is  interested. 
Furthermore,  the  plaintiff  cannot  in  any  case  be  compelled  to  issue 
the  second  execution.  He  has  the  right  to  refrain  from  so  doing, 
and  to  submit  to  the  only  penalty  which  the  law  prescribes  in  such  a 
case,  namely,  the  discharge  of  the  defendant  if  the  latter  moves  for 
such  relief. 

We  think  it  is  quite  clear  that  the  court  below  had  no  power  to 
make  the  direction  which  it  did.  As  the  subsequent  provisions  of 
the  order  are  to  a  large  extent  dependent  upon  the  direction  to  issue 
the  execution,  they  must  fall  with  the  latter.  The  direction  which 
oonfers  upon  the  respondent  the  privilege  of  serving  an  amended  or 
supplemental  answer  is  also  open  to  the  serious  objection  that  it  gives 
leave  to  plead  matters  not  yet  in  existence,  and  which  may  never 
occur.  The  court  may  not  entertain  an  application  for  leave  to  serve 
such  a  pleading  on  speculative  grounds,  nor  unless  the  facts  to  be 
pleaded  are  existent,  and  certainly  cannot  give,  as  was  done  here,  a 
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general  authority  to  a  defendant  to  serve  an  amended  or  supplemen- 
tal pleading  getting  up  anj  new  matters  that  might  thereafter  occur 
in  the  action  up  to  the  time  when  be  may  see  fit  to  avail  himself 
of  the  privilege.  With  respect  to  the  portion  of  the  order  whicli 
opens  the  default  of  the  respondent,  and  sets  aside  the  judgment  re- 
covered against  him,  we  are  of  the  opinion  that  it  is  so  connected 
with  the  other  portions  of  the  order,  which  we  have  found  to  be 
erroneous,  that  we  do  not  think  we  should  sustain  it  while  reversing 
the  objectionable  provisions.  We  are  mindful  of  the  fact  that  we 
cannot  review  matters  which  rested  in  the  discretion  of  the  court 
below,  and  that  whether  a  default  should  be  opened  is  a  matter  with 
respect  to  which  a  very  broad  discretion  exists  in  the  court  of  orig- 
inal jurisdiction ;  but  we  feel  that  in  this  case  justice  requires  that 
we  should  not  undertake  to  separate  interdependent  provisions  of  an 
order  where  some  are  plainly  erroneous,  and  simply  modify  the  order 
by  eliminating  those  which  are  objectionable.  The  opening  of  the 
default  was  one  of  several  steps  in  a  comprehensive  scheme  for  full 
relief  to  the  respondent  on  one  motion;  and  it  is  quite  impossible 
to  determine  how  far  the  court  may  have  been  influenced  in  its  ac- 
tion, and  in  prescribing  the  terms  upon  which  such  relief  should  be 
granted,  by  the  other  directions  which  were  given,  but  which  we 
have  found  to  be  tainted  with  error.  Furthermore,  the  motion  in 
which  the  order  appealed  from  was  granted  has  been  made  in  two 
actions, — ^the  original  action,  and  the  one  which  was  brought  against 
the  sureties.  While  this  practice  is  quite  objectionable,  we  do  not 
propose  to  discuss  the  question  further  than  to  say  that  as  the  only 
possible  ground  for  moving  in  the  first  action  was  to  give  support  to 
the  direction  that  a  new  execution  issue,  and  as  we  are  unable  to 
sustain  the  order  in  that  regard,  the  motion  cannot  be  entertained 
in  its  present  form.  The  respondent  should,  however,  have  leave 
to  renew  his  motion  for  the  opening  of  the  default,  and  for  an  exten- 
sion of  time  within  which  to  surrender  his  principal.  In  granting 
such  leave,  while  we  do  not  wish  to  interfere  with  the  prerogative 
of  the  court  below  to  exercise  its  own  discretion  in  the  matter,  we 
think  it  not  improper  to  suggest  that  the  consent  which  the  respond- 
ent gave  in  open  court  that  the  judgment  against  him  should  stand, 
and  the  agreement  which  he  thereafter  made  with  the  plaintiff,  in 
consideration  of  the  withdrawal  of  the  levy  upon  his  property,  to 
pay  the  judgment  by  installments,  which  agreement  has  been  prac- 
tically executed,  are,  at  least,  deserving  of  weighty  consideration. 
Doubtless  the  respondent  has  been  aggrieved,  but  his  situation  seems 
largely  the  result  of  what  would  appear,  upon  the  facts  before  us, 
to  have  been  the  negligence  of  his  former  attorney  in  not  advising 
him,  as  soon  as  the  action  on  the  undertaking  was  brought,  that  he 
had  a  right  to  surrender  his  principal,  and  obtain  an  order  of  exon- 
eration. 

The  claim  that  the  plaintiff's  attorney  in  the  original  action  un- 
lawfully interfered  with  the  taking  by  the  sheriflP  of  the  defendant 
Harris  on  the  body  execution,  on  which  the  general  term  of  the 
court  below  laid  considerable  stress  in  sustaining  the  order,  was  not 
pleaded  by  the  respondent;  nor,  strange  to  say,  does  the  order  ap- 
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pealed  from  giTe  him  leave  bo  to  do.  Broad  as  was  the  authority 
to  amend  which  was  attempted  to  be  conferred,  it  fell  short  of  sano- 
tioning  the  interposition  of  this  defense. 

It  follows  from  what  has  been  said  that  the  order  must  be  reversed, 
and  the  motion  denied,  with  costs  to  the  appellant,  but  with  leave 
to  the  respondent  to  renew  the  motion  to  open  the  default,  and  for  an 
extension  of  time  within  which  to  surrender  his  principal  on  pay- 
ment of  such  costs.     All  concur. 


PARKER  V.  BLMIRA,  C.  &  N.  R.  OO. 
(Snpreme  Oonrt,  Appellate  Division,  Third  Department     March  2,  1888.) 

1.  Railroads— Pabsbkobr  Rates — Repeai,  op  Chaktkh. 

Laws  1890,  c.  568,  |  37,  providing  that  "every"  railroad  company  "may" 
collect  certain  rates  of  fare,  repeals  a  provision  of  a  charter  of  a  railroad 
company  (Laws  1872,  c.  594,  {  5)  authorizing  it  to  fix  its  own  rates,  since 
the  intent  of  the  legislature  was  to  fix  a  uniform  rule  as  to  railroad  fares. 

Z.  Bamb— Otbrcharoe— Inadvbrtehce. 

When,  under  the  advice  of  Hs  counsel,  a  railroad  company  makes  an  over- 
charge, the  right  to  which  might  be  legally  considered  a  fairly  doubtful  ques- 
tion, it  constitutes  an  Inadvertence  or  mistake  not  amounting  to  gross  negli- 
gence, within  the  tn-ms  of  Laws  1890,  c.  565,  {  39,  Imposing  a  forfeiture  of 
$50  on  any  railroad  corporation  which  shall  ask  or  receive  more  than  the 
lawful  rate  of  fare,  unless  such  overcharge  was  made  through  Inadvertenoe 
or  mistake  not  amounting  to  gross  negligence 

Appeal  from  special  term. 

Action  by  Joseph  Parker  against  the  Elmira,  Cortland  &  North- 
em  Railroad  Company.  Judgment  for  defendant.  Plaintiff  ap- 
peals.    AlSrmed. 

The  action  was  brought  to  recover  $50.07,  a  penalty  of  $50  and  7  cents  over- 
charge, under  section  39  of  the  railroad  law  (chapter  565,  Laws  1890),  which 
provides:  "Any  railroad  corporation  which  shall  ask  or  receive  more  than  the 
lawful  rate  of  fare,  unless  such  overcharge  was  made  through  Inadvertence  or 
mistake  not  amounting  to  gross  negligence,  shall  forfeit  fifty  dollars,  to  be  re- 
covered with  the  excess  so  received  by  the  party  paying  the  same."  February  25, 
1885,  the  plaintiff  was  a  passenger  upon  defendant's  train  from  Freevllle  to  Cort- 
land, a  distance  of  10.41  miles.  Before  taking  passage,  he  purchased  a  ticket 
at  defendant's  station  from  its  agent  for  the  trip,  and  was  charged  and  paid  40 
cents  for  it.  If  section  37  of  the  railroad  law  fixed  the  rate  of  fare.  It  should 
not  have  exceeded  33  cents,  being  "three  cents  for  every  such  mile  or  fraction 
thereof."  The  defense  was:  (1)  A  right  to  charge  four  cents  per  mile,  under 
■ection  5,  c.  594,  Laws  1872,  which  provides:  "The  Utica,  Ithaca  &  Elmira 
Railroad  are  hereby  authorized  to  charge  a  fare  not  exceeding  four  cents  a  mile 
on  said  road:  •  •  •  provided  they  shall  furnish  commutation  tickets  in 
amounts  not  less  than  ten  dollars,  not  transferable,  at  the  rate  of  two  cents  per 
mile."  The  Utlca,  Ithaca  &  Elmira  Railroad  Company  and  its  successors,  in- 
dndlng  the  defendant,  did  furnish  the  commutation  tickets  pursuant  to  this  stat- 
ute^ aa&  the  defendant  still  does  so.  (2)  That,  if  it  did  not  have  such  legal  right. 
It  supposed  It  had,  and  thus  the  excessive  charge  was  made  through  inadvertence 
or  Qilstake,  not  amounting  to  gross  negligence.  The  defendant.  In  cbatKing  four 
cents  per  mile,  acted  upon  the  advice  of  its  counsel  that  It  had  the  right  to  do 
BO.  The  trial  court  found  for  the  defendant  upon  the  latter  ground.  The  de- 
fendant is  the  successor  In  Interest  of  the  Utica,  Ithaca  &  Elmira  Railroad  Com- 
pany, the  owner  and  operator  of  the  railroad  when  chapter  684,  Laws  1872,  was 
enacted.    In  1878,  upon  foreclosure  sale  under  a  mortgage  given  by  this  com- 
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pany,  the  raHroad  and  the  franchises  of  the  company  were  sold  to  Goodloir  & 
Llndley,  acting  for  the  bond  and  stockholders  of  the  company,  who,  associating 
others  vrith  them,  organized  the  Utlca,  Ithaca  &  Elmlra  Ballway  Company,  to 
which  company  they  thereupon  conveyed  the  railroad  and  franchises.  This 
company  then  gave  a  mortgage  upon  the  railroad  and  franchises  of  the  new 
company,  and  In  1884  the  same  were  sold  under  judgment  of  foreclosure  to 
Oorbln  &  Maxwell,  who,  associating  others  with  them,  thereupon  organized  the 
defendant,  to  which  they  conveyed  the  railroad  and  franchises. 

Argued  before  PAEKER,  P.  J.,  and  LAIIDON,  HEBRICK,  PUT- 
NAM, and  MEEWIN,  JJ. 

Hull  Greenfield,  for  api>ellant. 

D.  W.  Van  Hoesen,  for  respondent 

LANDON,  J.  It  is  true  that  in  the  list  of  acts  declared  repealed 
by  the  railroad  law  of  1890,  chapter  594,  Laws  1872,  under  which 
the  defendant  charged  the  plaintiff  four  cents  per  mile,  is  not  found. 
In  Beardflley  v.  Railroad  Co.,  15  App.  Div.  251,  44  N.  Y.  Supp.  175, 
we  reached  the  conclusion  "that  it  was  the  Intent  of  the  legislature 
to  include  within  the  classificaiion  of  section  37  every  railroad  cor- 
poration except  the  New  York  Central,  and  prescribe  the  only  rule 
or  rules  which  should  govern  the  entire  subject."  In  addition  to 
what  was  there  said,  it  may  be  remarked  that  the  act  of  1890  is  pro- 
fessedly one  of  a  series  of  general  laws.  It  is  the  railroad  law.  It 
was  enacted  after  60  years  of  experiment,  evolution,  and  develop- 
ment in  railroad  construction  and  operation.  The  railroad  system 
had  pa&sed  beyond  the  day  of  special  laws  toe  special  needs,  and  the 
legislature  supposed  it  could  deal  with  it  in  a  manner  fitted  to  its 
maturity  and  uniformity.  Thus  the  greater  reason  for  holding  that 
the  legislature  did  intend  that  its  general  act  should  snpers^e  all 
former  special  acts,  and  that  chapter  594,  Laws  1872,  is  repealed 
by  implication.  But,  assuming  this  to  be  so,  it  does  not  follow  that 
the  defendant  has  incurred  the  penalty.  The  act  imposing  it  ex- 
cepts an  overcharge  made  through  "mistake  not  amounting  to  gross 
negligence."  Whether  the  general  act  repealed  the  special  one  by 
implication  is  a  matter  not  patent  upon  the  face  of  the  general  act, 
but  is  an  inference  of  law.  What  the  inference  of  law  is  may  re- 
main unknown  until  the  courts  declare  it.  Meantime  parties  who 
are  called  upon  to  interpret  the  two  statutes,  and  act  upon  them,  may 
make  a  mistake  as  to  the  ultimate  ruling  of  the  court.  It  is  often 
hard  in  such  cases  for  the  mistaken  party  to  pay  the  actual  damages 
which  his  mistake  has  caused.  In  this  respect,  ignorance  of  the 
law  is  no  excuse.  But  when  it  comes  to  imposing  a  penalty  in  addi- 
tion, then,  if  the  slatute  opens  a  way  of  escape  for  the  mistaken  of- 
fender, the  statute  should  be  liberally  construed  in  his  favor,  and 
rigidly  against  the  party  seeking  to  recover  the  penalty.  What  we 
should  hold  if  the  statute  did  not  contain  this  exception,  we  need  not 
say.  We  think  section  37  is  so  framed  as  to  exempt  the  defendant 
from  this  penalty.  The  plaintiff  would,  no  doubt,  be  entitled  to 
recover  the  overcharge, — seven  cents, — ^but  such  a  nominal  recovery 
would  not  protect  him  from  costs. 

The  plaintiff  contends  that  section  5  of  the  act  of  1872,  which  gave 
the  right  to  the  Utica,  Ithaca  &  Elmira  Railroad  Company  to  charge 
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four  cents  per  mile,  waa  unconstitutional,  because  the  act  was  a 
local  or  private  one,  embracing  more  than  one  subject,  and  not  express- 
ing this  one  in  its  title.  The  act  was  entitled  "An  act  to  authorize 
the  Utica,  Ithaca  &  Elmira  Railroad  CJompany  to  extend  their  road, 
and  to  confirm  their  purchase  of  a  portion  of  the  roadbed  of  the 
Lake  Ontario,  Auburn  &  New  York  Railroad,  and  for  other  pur- 
poses." He  also  contends  that  the  defendant,  as  the  successor  com- 
pany through  various  transfers,  some  of  them  to  individuals,  did  not 
acquire  the  franchise  to  charge  four  cents  per  mile,  even  if  the  act 
were  valid.  If  either  of  these  contentions  is  valid, — ^a  question  we 
need  not  decide, — the  def aidant,  for  the  reasons  already  stated,  would 
not  be  liable  for  the  penalty. 
Judgment  affirmed,  with  costs.     All  concur. 


OLBMONS  V.  MELLON. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  2,  1898.) 

LlBEI. — EVIDENCK. 

In  an  action  for  libel,  consisting  of  publications  that  plaintiff  had  destroyed 
the  eyesight  of  defendant's  daughter  by  the  use  of  I>eUadonna,  It  appeared 
that  plaintiff  had  attended  defendant's  daughter,  and  given  her  belladonna, 
and  shortly  afterwards  she  became  almost  totally  blind.  It  was  undisputed 
that,  when  the  loss  of  vision  was  tirst  discovered,  plaintiff  and  another  pbysl- 
cion  attributed  it  to  the  action  of  the  belladonna,  supposing  It  to  be  temporary 
in  its  ctiaracter;  but  when,  after  treatment,  the  eyesight  did  not  improve, 
they  came  to  the  conclusion  that  it  was  not  the  action  of  the  medicine. 
Plaintiff  showed  by  uncontradicted  expert  testimony  that  belladonna  conld 
not  cause  blindness,  and  defendant  had  been  told  these  facts  by  ocnllrts 
whom  he  had  consulted  before  the  publication  of  the  libds.  Defendant 
pleaded  justification,  and  the  court  cliarged  that  the  burden  was  on  him  to 
prove  such  fact.  Held,  that  the  verdict  in  favor  of  defendant  should  I>e  set 
aside,  as  against  the  weight  of  evidence. 

Appeal  from  trial  term. 

Action  by  Bobert  N.  demons  against  Daniel  Mellon  for  libel  and 
slander.  From  a  judgment  for  defendant,  plaintiff  appeals.  Be- 
versed. 

The  plaintiff  and  appellant  is  a  physician.  Some  time  in  the  month  of 
September,  1895,  the  daughter  of  the  defendant  was  taken  sick,  and  the 
plaintiff  was  called  to  attend  her,  and,  upon  such  attendance,  prescribed  med- 
icines for  her;  among  others,  belladonna.  During  such  sickness,  and  within 
a  few  days  after  the  administration  of  the  belladonna,  the  defendant's  daugh- 
ter began  to  lose  her  eyesight,  and  shortly  thereafter  became,  and  has  con- 
tinued, almost  totally  blind.  It  would  appear  that,  when  this  loss  of  vision 
was  first  discovered,  the  appellant  and  another  physician,  who  was  called  in, 
attributed  it  to  the  action  of  the  belladonna,  but  supposed  it  to  be  temporary 
in  character.  After'  it  continued  for  some  time,  and  remedies  bad  been  re- 
sorted to,  to  counteract  the  effects  of  the  belladonna,  they  came  to  the  con- 
dnsion  that  it  was  not  temporary  in  its  nature,  and  was  not  caused  by  the 
action  of  the  belladonna.  The  defendant,  from  time  to  time,  and  to  various 
people,  asserted  that  the  blindness  of  his  daughter  had  been  occasioned  by 
the  treatment  of  the  plaintiff,  and  by  the  administration  of  belladonna.  The 
plaintiff  finally  brought  an  action  against  uie  defendant  for  compensation 
for  his  medical  services,  and  upon  such  trial  the  question  seems  to  have 
beefa  litigated  as  to  whether  such  blindness  of  defendant's  daughter  was 
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caused  by  the  administration  of  belladonna  by  the  plaintiff.  The  Jury  dis- 
agreed, and  shortly  thereafter  the  defendant  settled  the  claim.  After  such 
settlement,  he  caused  an  article  signed  by  him  to  be  published  In  the  newspa- 
pers. In  -which  he  stated,  in  substance,  that  his  settlement  of  the  case  was  not 
a  retraction,  and  reiterated  his  charge  that  the  cause  of  his  daughter's  blind- 
ness was  the  belladonna  administered  by  the  plaintiff,  and  that  his  reasons 
for  settling  the  case  were  that  his  "pocketbook  will  not  allow  one  to  fight  the 
combination  that  the  doctor  has  back  of  him."  The  plaintiff  thereafter  brought 
this  action,  which  is  In  the  nnture  of  libel  and  slander  both,  some  of  the 
counts  in  the  complaint  being  for  oral  statements  alleged' to  have  been  made 
by  the  defendant  to  various  persons,  and  others  founded  upon  the  publication 
hi  the  newspapers.  Many  of  the  alleged  oral  utterances  are  admitted  by  the 
defendant,  coupled  with  statements  of  other  jwrtions  of  the  conversations. 
Some  of  the  alleged  conversations  are  denied.  The  defendant  also  pleads  Jus- 
tification. The  jury  found  a  verdict  for  the  defendant,  and  from  the  judg- 
ment entered  upon  such  verdict,  and  frdm  an  order  denying  a  motion  for  a 
new  trial,  the  plalntlfC  appeals  to  this  court 

Apgaed  before  PARKER,  P.  J^  and  LANDON,  HERRIGK,  PUT- 
NAM, and  MERWIN,  JJ. 

Potter  &  Lillie  (T.  A.  Lillie,  of  counsel),  for  appellant. 

Otis  A.  Dennifl  (J.  M.  Whitman,  of  connsel),  for  respondent 

HERRICK,  J.     The  trial  conrt,  in  its  charge  to  the  jury,  said: 

"Upon  the  trial  here,  the  counsel  for  the  defendant  has  stated,  and  the 
trial  haa  proceeded  upon  the  theory,  that  he  Justifies  these  actions;  that  it 
was  true  that  his  daughter  had  been  made  blind  by  reason  of  a  dose  of  bella- 
donna. There  has  been  no  attempt  to  evade  that  issue,  and  the  case  has 
l>een  tried  upon  the  theory  that  it  was  lack  of  ability  on  the  part  of  the 
plaintiff  In  this  case.  It  has  been  announced  over  and  over  again  that  the 
plaintiff  did  negligently  and  carelessly,  by  reason  of  his  lack  of  skill,  or  by  the 
lack  of  some  precaution  on  his  part,  administer  belladonna  to  the  daughter  of 
the  defendant  by  which  she  was  made  blind.  The  defendant  having  taken 
that  position,  It  is  Incumbent  upon  him  to  sustain  it  Having  made  that 
statement,  the  burden  is  upon  him  to  show  that  It  Is  true." 

And  again:  "In  order  for  the  defendant  to  Justify  the  utterance  of  the  words, 
he  must  prove  tliat  blindness  was  the  result  of  the  administration  of  bdla- 
dbnna  by  the  plaintiff.  If  the  evidence  does  not  satisfy  your  minds  in  that  re- 
gard, he  has  failed  In  his  Justification.  If  you  find,  however,  that  tliat 
was  the  result,  after  considering  the  evidence,  then  he  has  sustained  It" 

And  further:  "You  must  pass  upon  the  question  of  whether  or  not  the 
words  spoken  were  true.  Ion  must  find  that  the  belladonna  administered  did 
cause  the  blindness." 

There  were  no  exceptions  to  either  of  these  portions  of  the  charge, 
and  they  present  to  us  yery  clearly  and  plainly  the  theory  upon  which 
the  case  was  tried. 

The  conrt  also,  in  speaking  of  the  evidence,  ased  the  following  lan- 
guage: 

"Yon  have  heard  the  doctors  give  the  symptoms  of  belladonna  poisoning.  I 
am  not  aware  that  anybody  has  gone  upon  the  stand  and  stated  that  the 
use  of  belladonna  would  result  in  blindness.  I  think  the  evidence  of  every 
doctor  has  been  that  belladonna  would  not  and  could  not  cause  blindness  in 
any  person.  But  you  have  heard  the  claim  of  the  defendant  that  at  the 
time  his  daughter  lost  her  sight  the  doctors  then  said  it  was  the  result  of 
belladonna;  that  the  doctors  then  said  it  was  the  usual  action  of  belladonna; 
that  the  pupils  had  become  dilated,  and  that  there  would  be  a  partial  loss 
of  vision,  but  that  it  would  pass  away.  The  testimony  of  the  physicians  Is 
uniform  as  to  the  ordinary  use  of  belladonna,— that  the  pupil  dilate^,  that  the 
patient  will  have  partial  loss  of  vision  for  some  time,  but  that  will  gradually 


Digitized  by 


Google 


iSnp.  Ot.)  CLRMONs  y.  hellon.  1131 

pass  away;  and  they  ha'^e  explained  In  your  presence  the  reason  why  and. 
the  manner  In  which  that  is  brought  about,  by  the  operation  of  the  drug 
npon  the  system." 

To  these  statements  as  to  the  evidence,  there  was  also  no  excep- 
tion taken. 

Without  setting  forth  all  the  words  and  utterances  of  the  defend- 
ant complained  of  by  the  plaintiff,  or  stating  any  more  fully  than  has 
already  been  stated  the  contents  of  the  article  published  in  the  news- 
paper, it  is  sufficient,  for  the  purposes  of  this  appeal,  to  say  that  it  is 
very  clear  that  many  of  the  words  admitted  by  the  defendant  to  have 
been  used  and  published  by  him  reflect  upon  the  professional  ability 
of  the  plaintiff,  and  were  slanderous  and  libelous,  in  the  connection 
in  which  they  were  used.  As  we  have  seen  from  the  charge  of  the 
trial  court,  the  defense  was  conducted  upon  the  theory  that  the  de- 
fendant's charges  were  true,  and  that  his  daughter's  blindness  had 
been  caused  by  the  use  of  belladonna,  and  that  was  the  issue  plainly 
and  squarely  presented  to  the  jury.  I  have  examined  the  evidence 
in  the  case  very  carefully,  and  have  come  to  the  conclusion  that  the 
trial  court  was  right  in  its  statement  that  "the  evidence  of  every  doc- 
tor has  been  that  belladonna  would  not  and  could  not  cause  blindness 
in  any  person."  A  number  of  physicians  were  sworn,  all  upon  the 
part  of  the  plaintiff,  some  of  them  specialists  of  eminence,  and  their 
testimony  was  uniform.  There  was  no  dispute  as  to  the  amount  of 
belladonna  administered,  no  conflict  of  evidence  in  that  regard,  and 
there  was  no  diiference  of  opinion  as  to  the  result  that  had  been  or 
could  be  brought  about  by  such  use  of  that  drug;  so  that  there  was 
not  only  no  evidence  to  support  the  contention  of  the  defendant 
that  his  daughter's  blindness  had  been  produced  by  the  use  of  bella- 
donna, but  the  evidence  was  overwhelmingly  against  that  contention. 

It  is  true,  when  the  loss  of  vision  was  first  discovered,  the  physi- 
cian who  was  called  in  attributed  that  loss  of  vision  to  the  effectK  of 
belladomia,  and,  after  examination  and  inspection,  the  plaintiff  con- 
curred in  that  opinion ;  but  at  that  time  the  loss  of  vision  was  sup- 
posed to  be  the  temporary  one  commonly  occasioned  by  the  use  of 
that  medicine,  which  theory  was  abandoned  by  them  when  they  found 
that  the  loss  of  vision  continued,  and  the  girl  was  becoming  perma- 
nently blind.  This  seems  to  have  been  explained  to  the  defendant, 
and,  upon  his  consulting  oculists,  he  was  informed  that  his  daugh- 
ter's blindness  had  not  and  could  not  have  been  caused  by  the  use 
of  belladonna ;  but,  notwithstanding  this  advice,  he  appears  to  have 
continued  his  charges  against  the  plaintiff,  and  for  these  later  utter- 
ances, coupled  with  the  fact,  which  seems  to  be  thoroughly  well  estab- 
lished, that  her  blindness  was  not  caused  by  the  use  of  the  drug  in 
question,  the  justification  sought  to  be  established  by  the  defendant. 
I  think,  has  failed;  and  the  verdict  should  be  set  aside,  as  against 
the  weight  of  evidence,  and  a  new  trial  granted,  with  costs  to  abide 
the  event.     All  concur. 
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MEMOIIANDXTM  DECISIONS. 


AMES  T.  NORWICH  UGHT  CO.  (Supreme 
Court,  Appellate  DiYision,  Third  Depnrtment 
January  12,  1898.)  Action  by  Leonard  Ames 
against  the  Norwich  Light  Company.  No  opin- 
ion. Motion  for  reargument  denied.  See  47 
N.  Y.  Supp.  743. 

ANDERSON,  Rea^ndent,  v.  BROOKLYN 
EL.  R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  January 
21,  1898.)  Action  by  James  A.  Anderaon 
against  the  Brooklyn  Elevated  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


ANDRUS  T.  WHEELER.  (Supreme  Court, 
Appellate  Division,  Third  Department  Janu- 
ary 12,  1898.)  Action  by  Albert  E.  Andrus, 
etc.,  against  William  W.  ^Vheeler,  No  opinion. 
Order  settled,  and  directed  to  be  entered  as 
proposed  by  the  respondent's  atomeys.  See 
42  n7y.  Supp.  525;  48  N.  Y.  Snpp.  lia 

ASHLEY,  Appellant,  v.  FRISBEE  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  DiTision, 
Third  Department.  January  5,  1898.)  Action 
by  Claudius  L.  Ashley  against  Charles  Frisbec 
and  others.  No  opiiUon.  Judgment  affirmed, 
with  costs.  All  concur,  except  PARKER,  P.  J., 
and  LANDON,  J.,  dissenting. 

In  re  ArrORN^°°°GENBRAL  (C30AL 
TRUST  CASE).  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  20, 
1808.)  In  the  matter  of  the  application  of  the 
attorney  general.  No  opinion.  Order  reset- 
tled by  adding  thereto  the  following  words: 
"This  affirmance  is  made  upon  qaestions  tvf  law, 
and  not  as  matter  of  discretion;  the  court  hold- 
ing that  the  application  for  the  original  order 
was  insufficient.'^     See  47  N.  Y.  Snpp.  20,  883. 

BALLARD  et  al.,  Respondents,  ▼.  MEADB 
et  al.^  Appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  12, 
1898.)  Action  by  William  Ballard  and  anoth- 
er ajlainst  James  M.  Meade  and  another.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  , 

BIRD,  Respondent,  t.  MUTTJAL  UNION 
ASS'N  (JF  RiJCHESTBR,  Appellant.  (Supreme 
Cotirt,  Appellate  Division,  Second  Department. 
January  11,  1886.)  Action  by  Catherine  Bird 
against  the  Mutnal  Union  Association  of  Roch- 
ester. No  opinion.  If  the  appellant  has  the 
printed  case  certified,  or  corrected  and  certified, 
by  the  justice  before  whom  the  cause  was  tried, 
on  or  before  the  third  Monday  of  this  month, 
then  the  application  is  denied,   without  costs, 


and  the  cause  will  be  put  in  its  proper  or3<r- 
on  the  calendar.  In  case  of  its  failure  to  ct 
tain  such  certification,  then  the  motion  is  gnv- 
ed,  with  $10  costs. 

BLATCHFORD  v.  PAINE.  (Supreme  Court. 
Appellate  Division,  First  Department.  Frbtt- 
ary  11,  1808.)  Action  by  Henrietta  T.  Blut.a- 
ford  against  Willis  8.  Paine.  No  opinion.  M  '■ 
tion  dismissed,  with  $10  ooets.  See  48  N.  l. 
Supp.  783. 

fii  re  BOARD  OF  EDUCATION.  (Supreni. 
Court,  Appellate  Division,  First  Departmcc: 
February  11,  1898.)  In  the  matter  of  the  b.^ani 
of  education.  No  opinion.  Motion  denied,  witli 
$10  coets. 

BOYER  et  al.  t.  EAST  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Departmen*. 
February  5,  1888.)  Acthcm  by  James  E.  Boj«r 
and  another  against  EUenor  East  and  others. 

PER  CURIAM.  Judgment  affirmed,  witb 
costs.  All  concur,  except  WARD,  J.,  who  ti- 
vors  a  modification  in  a  memoraDdnm. 

The  modification  therein  referred  to  is  as  fol- 
io ws  (WARD,  J.):  "I  think  the  defendaots 
Blast  are  protected  by  the  reoording  act  and 
want  of  notice,  but  there  is  satisfactory  eri- 
dence  that  the  defendant  Palmer  was  in  colli- 
sion with  the  mother  of  the  plaintiffs  in  effect- 
ing the  mortgage  sale,  and  vesting  titie  there- 
under in  the  mother  to  the  mortga^^  propertj. 
which  was  conveyed  by  her  immediately  to  the 
defendant  Palmer,  in  fraud  of  the  rights  of  th« 
plaintiffs,  who  were  infants  at  the  time;  and 
the  judgment  so  modified  that  it  be  reversed  u 
against  the  defendant  Palmer,  and  the  action 
be  permitted  to  continue  as  to  him." 

In  re  BROADWAY  INS.  (X).  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  21i  1898.)  In  the  matter  of  the  Brtad- 
way  Insurance  CMnpany.  No  opinion.  Mr- 
tions  denied,  with  $10  costs.  See  48  N.  Y. 
Supp.  299. 

BRYANT,  Respondent,  T.  BROOKLYN 
EDEIGHTS  R.  CO.,  Appellant.  (Supreme  C5ourt. 
Appellate  Division,  Second  Department.  Feb- 
ruary 15,  1898.)  Action  by  John  H.  Bijant 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  plaintiff  stipu- 
lates to  reduce  the  recovery  of  damages  to  tb<- 
sum  of  $7,000,  and  extra  allowance  proportiim- 
ately,  in  which  case,  the  judgment,  as  Kdnc^. 
is  unanimously  affirmed,  without  costa  of  tht$ 
appeal  to  either  party. 
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Bt'RBAXK,  Appellant,  v.  VAN  DAM,  Re- 
Bpondent.  (Supreme  Court,  Appellate  Division, 
S«»<.-ond  Department.  .January  11,  1898.)  Ac- 
tion by  Charles  E.  Burbank  aRainst  Victoria 
Van  Dam.  No  opinion.  Order  of  the  county 
court  reversed,  with  $10  costs  and  disburse- 
ments, on  antiiority  of  Kellock  ▼,  Dickinson,  5 
App.  DiT.  515,  30  N.  Y.  Supp.  38,  and  Douglass 
v.    Heilly,  8  Hun,  85. 

BURNHAM  T.  BURNHAM.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 25,  1898.)  Action  by  Beekman  T.  Burnham 
nKoinst  Emily  A.  Burnham.  No  opinion.  Mo- 
tion to  dismiss  appexl  granted.  See  45  N.  Y. 
Supp.  1135;    48  N.  Y.  Supp.  1102. 

BURNHAM  V.  BURNHAM.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 25,  1898.)  Action  by  Beekman  T.  Burnham 
asainst  Emily  A.  Burnham.  No  opinion.  Mo- 
tion to  dispense  with  printed  papers  denied.  See 
4.->  N.  Y.  Supp.  1135;  48  N.  Y.  Supp.  1102. 

BITLER.  Appellant,  v!"  McGORMICK.  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Kirst  Department.  February  25,  1898.)  Ac- 
tion by  Bridget  M.  Butler  apainst  John  MoCor- 
mick.  S.  E.  Fairfield,  for  appellant  C.  J. 
McBnrney,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

BUTTiER,  Appellant  v.  TURBIDY  et  al.. 
Respondents.  (Supreme  Court  Appellate  Di- 
risioD,  First  Department.  January  14.  1898.) 
Action  by  Bridget  M.  Butler  against  William 
Tnrbidy  and  others.  S.  E.  Fairfield,  for  ap- 
pellant M.  Fendergast  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


In  re  BYNUM.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  16, 
1897.)-  In  the  matter  of  the  application  of  Wil- 
liam D.  Bynum  for  admission  to  practice  as  at- 
torney and  counselor  at  law  in  the  state  of  New 
York.     No  opinion.     Application  granted. 


In  re  CAIN.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  January  20,  1896.) 
In  the  matter  of  the  application  oi  Michael  T. 
Cain  for  a  peremptory  writ  of  mandamus  to 
the  common  council  of  the  city  of  Blmira.  No 
opinion.  Order  appealed  from  reversed,  with 
f  10  costs  and  disbursements. 

GALLANAN,  Respondent,  v.  CLEMENT, 
Appellant  (Supreme  Court  Appellate  Division, 
Third  Department  January  12,  1898.)  Ac- 
tion by  ijnelia  S.  Gallanan  against  Margaret 
C.  Clement  No  opinion.  Motion  to  dismiss 
appeal  denied,  without  costs  to  either  party. 
See  42  N.  Y.  Supp.  514. 


CASPER  V.  DRY  DOCK,  B.  B.  &  B.  R  CO. 
(Supreme  Court,  Appellate  Division,  Fint  De- 
partment January  21,  1898.)  Action  by  Paul 
Casper  against  the  Dry  Dock,  East  Broadway 
&  Battery  Railroad  Company.  No  opinion. 
Motion  denied,  with  $10  costs.  See  48  N.  Y. 
Snpp.  352. 


CECIO,   Respondent,   v.   LYONS,   Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 

Sartmeut.  February  15,  1898.)  Action  pj 
(artino  Cecio  against  James  Lyons.  Hxt  opm> 
ion.  Judgment  and  order  unanimously  affirmed, 
with  costs. 


CHITTENDEN,  Appellant,  v.  GATES  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  18,  1898.) 
Action  by  Horace  H.  Chittenden,  as  assignee, 
against  Isaac  E.  Gates  and  others.  No  opinion. 
.Tudgment  modified  by  striking  therefrom  all  thi' 
directions  for  the  sale  of  land  awarded  to  plain- 
tiff under  the  partition  on  account  of  the  charge 
of  the  costs  of  the  defendant  Huntington,  or  of 
the  expenses  of  the  commissioners,  and  by  in- 
serting in  lieu  thereof  a  direction  that  the  de- 
fendant Huntington  have  judgment  for  his 
costs,  and  also  the  expenses  and  disbursements 
that  he  may  pay  to  the  commissioners,  and  that 
he  may  have  execution  therefor,  and  also  a  di- 
rection that  the  plaintiff  be  let  into  possession 
of  the  land  awarded  him;  and  judgment  further 
modified  by  reducing  the  extra  allowance  to  the 
defendant  Huntington  from  $1,500  to  the  siun  of 
$1,000.  No  costs  of  this  appeal  to  either  par' 
ty.     See  45  N.  Y.  Supp.  768, 1136. 

In  re  COLER.  (Supreme  Court,  Appellate 
Division,  Second  Department  December  16, 
1897.)  In  the  matter  of  the  application  of 
Francis  Walter  Coler  for  admission  ns  attorney 
and  counselor  at  law.  No  opinion.  Application 
granted. 

CORBIN.  Appellant,  v.  CASINA  LAND  CO. 
et  al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  February  15, 
1898.)  Action  by  Floyd  S.  Corbin  against  the 
Casina  Land  Company  and  others.  No  opin- 
ion. Order  resettled  by  the  court,  of  its  own 
motion,  by  adding  thereto,  "And  until  the  ex- 
ecution, approval,  and  filing  of  said  undertak- 
ing, the  injunction  order  heretofore  granted  by 
Mr.  Justice  Dykman  is  in  all  respects  suspended 
and  shall  be  inx)perative."  See  48  N.  Y.  Supp. 
929.  

CUTHBLL,  Respondent,  v.  METROPOLL 
TAN  ST.  RY.  CO.,  AjipoHant  (Supreme  Court, 
Appellate  Division,  Second  Department  'Jan- 
uary 11,  1898.)  Action  by  James  M.  Cuthell 
against  tlte  Metropolitan  Street-Railway  Com- 
pany. No  opinion.  Order  reversed,  so  far  as 
it  grants  an  open  commission,  and  commission 
On  interrogatories  directed  to  issue,  with  $10 
costs  and  disbursements  to  the  appellant  to 
abide  event. 

DB  LANCEY,  Respondent  v.  HAWKINS  et 
al..  Appellants.  (Supreme  Cfourt,  Appellate  Di- 
vision, Second  Department.  January  11,  189S.) 
Action  by  Elizabeth  D.  De  Lancey  against  John 
P.  Hawkins,  impleaded  with  fcllia  D.  Hunter 
and  others.  No  opinion.  Motion  for  reargu- 
ment  denied.  The  respoodent  overestimates  the 
effect  of  an  opinion.  The  true  rule  is  declared 
in  Colonial  City  Traction  Co.  v.  Kingston  City 
R.  Co.,  154  N.  Y.  483,  48  N.  B.  800.  See  48 
N.  Y.  Supp.  468. 
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DIFFIN.  Respondent,  r.  ITHACA  ST.  HT. 
(X).,  Ap^lant.  (Supreme  Coart,  Appellate  Di- 
Tision,  Third  Department  Jannary  5,  1898.) 
Action  by  Joseph  S.  Diffin  aealnst  the  Ithaca 
Street-Railway  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

DONADIA,  AppeUant.  t.  MENZB,  Respond- 
ent. (City  Court  of  New  York.  General  Term. 
February  23,  189a)  Action  by  Antonio  Do- 
nadla  neainst  Otto  Menie.  Frank  W.  Angel, 
for  plaintiff.     B.  L.  Gilbert,  for  defendant. 

CON  LAN,  J.  This  is  an  appeal  from  an  or- 
der Tacating  an  attachment  on  the  ground  that 
die  affidavit  does  not  comply  with  the  require- 
ments of  subdivision  8  of  section  3169  of  the 
Code  of  Civil  Procedure.  We  think  the  lan- 
guage employed  brings  the  case  fully  within 
the  meaning  and  spirit  of  the  section  quoted, 
and  that  the  order  appealed  from  should  be  re- 
Tersed.  Order  reversed,  with  costs.  All  con- 
cur. 

DUBOIS,  Respondent,  t.  LIPPINCOTT,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
I'hird  Department.  January  12,  1898.)  Ac- 
tion by  Simon  Dubois  against  Leonard  K.  Lip- 
ptncott  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

DWYER  T.  BUFFALO  GENERAL  ELEO 
THIC  CO.  (Supreme  Coxut,  Appellate  Dirl- 
sion.  Fourth  Department.  October  Term, 
1897.)  Action  by  Kate  Dvpyer.  as  administra- 
trix, etc.,  against  the  Buffalo  (General  Electric 
Company.  No  opinion.  Motion  for  reargu- 
ment  denied.  Motion  (or  leave  to  go  to  the 
court  of  appeals  denied.  All  concur,  except 
POLLETT,  J.,  not  voting.  See  4C  N.  Y.  Supp. 
874.  __=__ 

EISLBR  V.  MAYOR,  ETC..  OP  CITY  OP 
NEW  YORK.  (Snprane  Court.  Appellate  Di- 
vision, First  Department.  January  14,  1898.) 
Action  by  Marie  Eisler  against  the  mayor,  etc., 
of  city  of  New  York.  No  opinion.  Motion 
granted. 

EMPIRE  LUMBER  CO.  v.  McLF^N  et  al. 
(Supreme  Court.  Appellate  Division,  Fourth  De- 
partment October  Term,  1897.)  Action  by 
the  Empire  Lumber  Company  against  Hugh  Mc- 
Leen  and  others.  No  opinion.  Motion  granted, 
so  far  as  it  asks  to  amend  the  remittitur  and 
Judgment  That  part  of  the  motion  which  asks 
for  leave  to  go  to  the  court  of  appeals  denied. 
See  46  N.  Y,  Supp.  1091. 

BVERARD,  Appellant,  v.  HAMMERSTEIN 
et  al..  Respondonts.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  14,  1898.) 
Action  by  James  Everard  against  Malvina 
Ilammerstein  and  another.  D.  M.  Ncuberger, 
for  appellant.  M.  S.  Wise,  for  respondents. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

FADARKA.  Appellant,  v.  PAGAN.  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond  Department     January   11,   1898.)    Action 


by  Harra  Fadarka  against  John  Pagan,  Sr.  No 
opinion.  Order  reversed,  and  motion  granted, 
without  costs. 

FEALY,  Respondent,  v.  BULL,  AppelUnt. 
(Supreme  Orart  Appellate  Divisioo.  Turd  Dp- 
partment  January  5.  1898.)  Action  by  J<»- 
anna  Feely  against  John  Boll.  No  opinioo. 
Judgment  and  order  affirmed,  with  oosta.  Ail 
concur,  except  HERRICK,  J.,  dissenting.  See 
42  N.  Y.  Supp.  569. 

PINNEOAN  et  al.  v!  BURB0W8.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
February  6,  1898.)  Appeal  from  Steuben 
county  court  Appeal  by  Stephen  Burrow* 
from  a  judgment  affirming  a  judgment  of  a 
justice's  court  in  a  special  pitxxeding  institut- 
ed under  title  2,  c  17,  of  the  Code  of  Civil  Pro- 
cedure, by  Catharine  Pinnegan  and  others,  be- 
fore wells  E.  Ellis,  a  justice  of  the  peace  of 
the  eoonty  of  Steaben,  against  Stephen  Bur- 
rows, the  appellantfor  forcible  entry  upon  and 
detainer  of  about  27  acres  of  land,  situate  in 
the  town  of  HomeUsville,  in  that  county.  The 
petition  of  the  respondents  alleged  title  to  the 
premises  in  them,  and  that  they  were  in  peace- 
able occupation  of  the  same  when  the  appdiant 
made  forcible  entry  upon  them,  and  expdled 
the  respondents  therefrom,  and  unlawfnlly 
withholds  the  same  from  the  respondents.  The 
appellant  made  a  verified  answer,  denying  the 
petition,  and  alleged  in  his  defense  "that  for 
three  years  together  'next  before  the  alleged 
forcible  entry  and  detainer,  he  had  been  in 
quiet  possession  of  the  premises  (describing 
tnem),  and  the  same  is  surrounded  by  a  per- 
manent fence,  and  that  he  is  the  owner  of  the 
same,  and  that  his  interests  therein  are  not  end- 
ed or  determined,  and  that  he  or  his  anceston,. 
whose  interests  he  claims,  have  been  in  the 
quiet  and  peaceable  possession  of  the  said  de- 
scribed (premises)  for  more  than  twenty  years 
last  past,  occupying,  cropping,  and  cultivatjni: 
the  same."  A  trial  was  had  before  the  magis- 
trate who  gave  judgment  awarding  the  imme- 
diate t>ossession  of  the  premises  to  the  respond- 
ents with  costs.  Judgments  of  the  county  court 
and  of  the  justice  affirmed.  Argned  before 
HARDIN,  P.  J.,  and  POLLErTT.  ADAMS. 
GREEN,  and  WARD,  JJ.  Wesley  Brown,  for 
appellant.    John  Griffin,  for  respondents. 

PER  CURIAM.    Judgment  affirmed. 

WARD,  J.  (dissenting).  The  respondents. 
Catharine  Finnegan  and  ner  children,  for  many 
jrears  prior  to  the  25th  of  June,  1895,  resided 
in  Buffalo,  N.  Y.  At  that  time  she  and  tno 
sons,  aged  19  and  17,  respectively,  appeared  np- 
on  tne  disputed  premises,  which  consisted  of 
four  lots,  mclosed  by  fences;  and  abstracts 
from  the  testimony  of  this  lady  and  her  two 
sons  (they  being  the  only  witnesses  who  testi- 
fied in  their  behalf  upon  the  trial  before  the 
magistrate)  it  is  necessary  to  give,  in  order  to 
show  the  assumed  peaceaUe  possession  which 
tho,v  claim  to  have  taken  of  the  premises,  and 
from  which  they  were  forcibly  expelled  by  the 
appellant  Catharine  testified:  "After  the  23d 
day  of  June,  I  came  from  Buffalo;  went  np  on 
this  farm.     On  the  morning  of  the  25th  of 
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me,  1896,  Stephen  Barrows  was  not  on  the 
irm  at  the  time.  He  came  along  with  some 
lock.  My  sons  Michael  Borrows  and  Joseph 
mnegan  were  with  me.  I  told  him  (appellant) 
wanted  he  should  star  oS,  keep  his  stock  off. 
also  told  him,  it  he  had  anrthinr  on  the  place, 
would  see  he  got  it,  sent  it  to  him,  or  hand  it 
>  him.  He  said  he  would  not  stay  off  this 
laco.  My  son  and  self  posted  notices  forbid- 
iag  him  to  come  on  the  place.  He  said  he 
■ould  not  star  oft  the  place  until  the  law  com- 
piled him  to.  *  *  *  I  stood  in  the  road  at 
te  east.  I  was  on  the  2  lots.  I  stayed  there 
jr  a  while;  left  the  boys.  Two  or  three  days 
fter  that,  I  was  in  the  same  lot.  I  tried  to  stop 
im.  I  told  him  I  did  not  want  him  to  come  on 
lie  lot.  He  took  the  rails  from  us.  Threw  the 
ence  down.  We  made  a  desperate  to  keep  him 
ack.  He  tnmed  his  horses  on  us.  We  had  to 
et  out  of  the  way,  or  get  trampled  down.  He 
nd  his  man  threw  the  fence  down.  He  jerked 
he  rails  from  me,  and  went  through  the  fence, 
le  took  hold  of  the  same  rail,  and  jerked  it 
rom  me.  He  tnmed  the  horse  towards  me, 
ittd  would  have  run  the  horse  over  me  if  I 
lad  not  got  out  of  the  way.  He  called  me  an 
lid  devil,  and  swore,  saying  that  he  would  run 
iver  me  or  put  the  horse  over  us.  He  drove 
he  horses  on  the  premises  out  into  the  road. 
Che  horses  got  away.  I  did  not  meet  him  any 
Dore  after  that  I  bought  nails,  borrowed  a 
lammer,  and  nailed  up  the  gate.  They  were 
orn  down  each  time.  I  posted  notices."  On 
ler  crnss-esamination  she  testified:  "I  came 
lown  June  25.  Ib85.  I  went  there,  and  posted 
lotices  on  the  farm.  *  *  *  I  nailed  up  the 
;ate.  I  was  there  on  several  different  days.  I 
i-ent  there  the  next  day,  and  walked  about.  I 
'ould  not  say  that  I  saw  defendant  that  day 
o  speak  to  him.  I  think  we  laid  the  fences 
lown  on  that  day;  let  the  cows  out.  We  tore 
lown  some  fence,  and  laid  up  other  fences.  We 
ore  down  more  than  one  fence;  fixed  it.  He 
ras  there  when  we  tore  down  some  fence.  He 
Tdered  as  off  the  premises.  He  and  his  man 
aid  up  some  fence,  and  I  tore  it  down  again, 
le  went  on  the  premises  with  his  team.  I  saw 
Jm  hoe  potatoes.  He  opened  the  gate,  and 
rent  through  to  the  other  lot.  I  ordered  him 
ff  the  premises.  He  ordered  me  off  the  prem- 
ses.  He  told  me  he  would  not  go  off  until  he 
ras  put  off  by  law.  I  was  there  on  Friday  of 
hat  week  for  the  last  time.  That  was  the  day 
le  had  been  plowing  in  my  fields.  I  did  not 
trike  him.  I  stayed,  perhaps,  an  hour  or  so, 
Ve  went  down  to  Pat  Mason's.  Burrows  had 
one  home.  I  don't  think  I  went  back.  Think 
went  to  Caneseraga  from  there  to  my  home, 
hare  not  been  there  since.  There  was  grain 
n  said  premises.  There  were  oats,  barley, 
rheat,  or  rye,  some  potatoes,  part  grass  pas- 
are.  Defendant  cut  grass  on  premises.  He 
ved  over  on  land  ri^ht  across  the  road.  Tliere 
ras  a  man  on  the  piece.  [These  references  to 
e.  him,  etc.,  refer  to  the  appellant.]"  Michael 
lurrows  testified:  "Mother  told  Stephen  [the 
ppellant]  she  had  come  to  take  possession  of 
be  place,  and,  if  he  had  anything  on  the  place, 
he  would  send  it  to  him.  She  told  him  he 
rould  have  to  stay  off  the  place.  He  said  he 
rould  not  stay  off;  she  would  have  to  go  to 
iw  to  make  him  stay  off.    There  were  no  cat- 


tle on  these  four  lots,  and  no  one  at  work  there 
at  the  time.  The  first  day  he  crossed  there  I 
did  not  see  him.  The  next  day  he  came  there 
I  was  alone.  I  forbid  his  coming  on.  The  next 
morning  I  was  there.  I  forbid  him  to  come  on. 
ECad  stones  and  rails  against  the  ^ate.  He 
threw  the  stones  and  rails  away,  jerked  the 
gate  away  from  me.  He  said.  1  ought  to  give 
yoo  a  damn  good  kick.' "  The  witness  then 
proceeds  to  give  the  details  of  the  conUict  over 
the  possession,  as  stated  by  the  mother,  and  on 
his  cross-examination  he  testified  that  be  saw 
the  appellant  cutting  grass  upon  the  premises. 
Joseph  Finnegan  testified  about  the  nailing  of 
the  gates  by  his  party,  and  the  opening  of  them 
by  the  appellant,  and  testified  that  the  appel- 
lant was  hoeing  potatoes  in  one  of  the  fields, 
and  on  another  day  he  was  plowing  and  his 
hired  man  was  hoeing  potatoes  in  the  field, 
and  stated  the  conflicts  between  the  parties  as 
to  the  jpossession  as  the  other  witnesses  had 
done.  The  testimony  of  the  appellant  and  of 
several  disinterested  witnesses  before  the  mag- 
istrate established  beyond  controversy  that  for 
five  years  before  the  assumed  forcible  entry  and 
detainer,  and  up  to  and  including  the  time  when 
the  respondents  sought  to  enter  upon  the  prem- 
ises and  occupy  them,  the  appellant  had  oeen, 
and  was,  in  the  absolute  and  exclusive  posses- 
sion and  control  of  the  premises  in  dispute,  cul- 
tivating, pasturing,  plowing,  and  exercising  oth- 
er rights  of  ownership  over  the  same;  that 
these  premises  were  a  part  of  a  farm  that  ho 
had  cultivated  and  controlled,  his  residence  be- 
ing across  the  highway  from  the  premises  in 
dispute.  The  appellant  and  his  employe  wen* 
actually  hoeing  potatoes  on  these  disputed  prem- 
ises, and  pasturing  other  i>ortions  with  hi!< 
stock,  and  this  was  the  situation  on  the  25th  of 
June,  1895,  when  the  mother  and  her  two  sons 
made  their  descent  upon  the  premises,  as  ap- 
pears from  their  testimony.  80  that  we  have 
here  the  bald  case  of  a  man  in  the  peaceable 
possession  of  his  farm,  occupied  by  his  stock 
and  crops,  and  daimants  come  along  and  pro- 
ceed to  take  violent,  if  not  riotous,  possession  of 
a  portion  of  his  farm;  and  because  he  resists 
them,  and  maintains  his  possession,  proceed- 
ings are  taken  against  him  as  a  disturber  of 
the  peace,  and  he  is  charged  with  and  convicted 
of  forcible  entry  and  detainer,  which  is  a  crimi- 
nal act,  and  the  possession  of  his  property  turn- 
ed over  in  this  summary  way  to  the  trespassers. 
Had  the  position  of  the  parties  been  reversed 
before  the  magistrate,  and  the  appellant  hnil 
charged  the  respondents  with  forcible  entry 
and  detainer  while  they  were  trying  to  exclude 
him  from  the  property,  the  proceeding  might 
well  have  been  maintained  of  forcible  entry  and 
detainer.  On  the  trial  the  respondents  sought 
to  show  title  to  the  premises  in  themselves  by 
the  introduction  of  a  land  contract  and  a  deed 
that  were  excluded  by  the  magistrate,  and 
properly  so,  because  in  such  a  proceeding  the 
courts  have  held  that  the  burden  was  not  cast 
upon  the  magistrate  of  examining  and  deter- 
mining conflicting  titles  to  real  estate.  People 
V.  Leonard,  11  Johns.  504;  Carter  v.  Newbold, 
7  How.  Prac.  166.  "No  one  has  the  right  to  as- 
sert his  own  title  with  force  and  violence 
against  another  in  peaceable  possession,  under 
color  of  title  and  claim  of  right."    Rex  v.  Wil- 
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Bon,  8  Term  R.  357-361.  In  Porter  t.  People,  7 
How.  Prac.  441,  Judge  Johngon,  speaking  for 
tue  general  term  of  the  SeTentb  district,  in  a 
case  of  this  character,  snys:  "The  question  to 
be  tried  is  the  possession  and  the  forcible  char- 
acter of  obtaining  or  holding  it;  not  the  ques- 
tion whether  the  party  in  actual,  peaceable  pos- 
session, and  forcibly  expelled,  had  the  right  of 
possession.  The  very  object  of  the  statute  was 
to  secure  and  restore  to  persons  forcibly  ejected 
the  peaceable  possession  until  the  right  should 
be  determined  by  due  course  and  process  of  law, 
and  to  punish  the  entry  upon  such  possession 
with  the  strong  hand,  and  without  legal  pro- 
cess." And  it  is  well  said  in  Alexander  T. 
Griswold  (Com.  PI.)  17  N.  Y.  Supp.  623:  "A 
forcible  entry  and  detainer  is  a  Violent  taking 
and  keeping  possession  by  one  of  any  lands  and 
tenements  occupied  by  another  by  means  of 
threats,  force,  or  arms,  and  without  authority 
of  law.  It  is  essentially  a  proceeding  to  protect 
the  actual  possession  of  real  estate  against  un- 
lawful and  forcible  inyasion,  to  remove  occa- 
sion for  actual  violence  in  defending  such  pos- 
session, and  to  punish  breaches  of  the  peace 
committed  in  the  entry  upon  or  the  detainer  of 
real  property.  8  Am.  &,  Eng.  Enc.  Law,  102, 
and  cases  there  cited.  The  only  questions  to 
be  decided  are  whether  or  not  the  plaintiff  was 
lawfully  or  peaceably  in  possession  of  the  prem- 
ises sought  to  be  recovered,  and  whether  or  not 
the  respondents  unlawfully  entered  or  forcibly 
detained  the  same.  Neither  the  right  of  entry 
nor  the  right  of  possession  is  involved  in  the  is- 
sue," citing  many  cases.  It  was  not  claimed 
that  the  respondents  had  ever  been  in  posses- 
sion, in  fact,  of  the  disputed  premises.  The 
deed  and  contract  were  not  therefore  available 
to  show  actual  possession,  and  that  was  the 
matter  in  dispute. 

The  respondents'  claim,  that  their  acts,  as  de- 
tailed by  their  evidence,  in  seeking  possession 
of  the  premises  as  against  the  constant  efforts 
of  the  appellant  to  maintain  his  possession,  con- 
stituted a  peaceable  possession,  which  enabled 
them  to  treat  the  appellant  as  guilty  of  a  forci- 
ble entry  and  detainer  under  the  circumstances 
of  the  case,  is  absurd.  The  provisions  of  the 
Code  of  Civil  Procedure  upon  the  subject  are 
but  a  repetition  of  the  common  law  and  the 
Revised  Statutes  upon  the  subject.  Section 
2245  of  the  Code  provides:  "Where  the  appli- 
cation is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner 
must  allege  and  prove  that  he  was  peaceably  in 
actual  possession  of  the  property,  at  the  time 
of  a  forcible  entry,  or  in  constructive  possession, 
at  the  time  of  a  forcible  holding  out;  and  the 
adverse  party  must  either  deny  the  forcible  en- 
try, or  the  forcible  holding  out,  or  allege,  in  bis 
defense,  that  he,  or  his  ancestor,  or  those  whose 
interests  he  claims,  had  been  in  quiet  possession 
of  the  property,  for  three  years,  together  next 
before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined; 
at  the  time  of  the  trial."  Section  2233  of  the 
Code  provides:  "An  entry  shall  not  be  made 
into  real  property,  but  in  a  case  where  entry  is 
iriven  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor 
with  multitude  of  people.  A  person  who  makes 
a  forcible  entry  forbidden  by  this  section,  or 


who,  having  peaceably  entered  upon  read  pr* 
erty,  holds  the  possession  thereof  by  force.  isl{ 
his  assigns,  under-tenants,  and  legal  repre^Vi 
fives,  may  be  removed  therefrom;  as  presorih'^ 
in  this  titie."  The  respondents'  counsel  and  '1" 
county  judge,  in  affirming  the  judgment  ot  :i- 
magistrate,  relied  npon  C&in  r.  Flood  (Com.  V. 
14  N.  ¥.  Supp.  776.  In  that  case  the  plaiatif 
claimed  the  right  to  occupy  certain  apartmeu 
in  a  building,  a  portion  of  which  was  in  his  por 
session,  and  obtained  access  to  these  apar 
ments  in  the  absence  of  the  defendant,  bsr 
without  noise  or  disturbance  or  objection;  ih-' 
means  of  access  being  by  procuring  a  key,  izi 
unlocking  the  door  of  the  apartments.  "The  d^ 
fendant  returned,  and  resumed  forcible  po- 
session,  and  in  a  violent  manner,  which  it  va.- 
held  that  the  defendant  was  not  autiiori^^  t  - 
do.  This  statement  shows  the  essential  diSei- 
ence  between  that  case  and  the  one  at  hn. 
Here  the  respondents  never  obtained  possessioD 
peaceably.  The  appellant  was  in  possession  t£ 
of  the  time  of  the  land  in  controversy.  Ti:^ 
spasmodic  and  violent  attempts  of  the  responc- 
ents  to  take  possession,  which  the.v  abanaoD«tf 
upon  being  frustrated  by  the  appellant  in  maia- 
taining  his  possession,  does  not  constitute  peacv- 
aole  possession,  such  as  was  taken  in  the  ct!^ 
last  cited.  But  the  Cain  Case  is  only  authoritr 
for  the  peculiar  condition  to  which  it  refers. 
for  it  was  decided  long  ago,  and  has  never 
been  questioned  since,  that  "if  possession  is  ob- 
tained surreptitiously,  and  maintained  by  force, 
the  entry  will  be  regarded  as  forcible."  Wood, 
Landl.  &  Ten.  974,  citing  Burt  v.  State,  Tread 
Const.  489;  Botts  v.  Armstrong,  8  Port.  (Ala.' 
57.  The  respondents  have  mistaken  their  reme- 
dy. They  should  have  commenced  the  more  de 
liberate  proceeding  of  ejectment  in  a  c>>nn 
where  the  rights  of  the  parties  could  be  properi.T 
tried,  and  not  have  attempted,  in  this  violen' 
and  tortious  manner,  to  obtain  the  control  cf 
the  property  in  controversy.  Such  proceeding* 
should  not  be  encouraged,  but  condemne<!. 
The  judgment  of  the  county  court  and  ot  the 
justice  should  be  reversed,  with  costs. 

FISK,  Respondent,  v.  BENNETT,  Appellant 
(Supreme  Court,  Appellate  Division.  Elrst  De- 
partment. January  14,  1898.)  Action  by  Hen- 
rietta Fisk  against  James  G.  Bennett  J. 
Townshend,  for  appellant.  P.  F.  Neuman,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

FLINT  T.  RUTHRAIIFF  et  al.  (Suprane 
Court,  Appellate  Division,  First  Depart-menl 
January  21,  1898.)  Action  by  Helena  Flint 
against  Eleanor  M.  Ruthrauff  and  another.  No 
opinion.     Motion  denied,  with  $10  costs. 

FRANCKLYN  et  ol.  r.'  'kNAPPM.\X  et  .nl. 
(Supreme  Court,  Appellate  Division,  First  IV- 
partment.  January  14,  1896.)  Action  by  Cp- 
il  Francklyn  and  others  against  William 
Knappman  and  others.  No  opinion.  Moticn 
granted,  with  $10  costs  and  disbursements  o( 
appeal. 

In  re  FROST.  (Supreme  Court.  Appollat.^ 
Division,  First  Department  January  14.  ]89.<^l 
In  the  matter  of  Henry  A.  Frost     Ko  opinion. 


Digitized  by 


Google 


MKMORANDUH   DECISIONS. 


1187 


Werence  ordered  to  Mr.  Richard  W.  G.  WeU- 
ip,  to  take  proof  of  the  facts  statpd  in  the  pe- 
ition;  the  referee  to  report  such  evidence,  with 
to  opinion  thereon.    ' 

GAUDNER  T.  SBITZ  et  al.  (Supreme  Court, 
ippollate  Division,  Fourth  Department.  Feb- 
uary  6,  18U8.)  Action  by  GeorKe  A.  (lardner 
gniiiKt  Frederick  C.  Scitz,  implctxlcd  Avith  John 
.  li.  Fricderich  and  others.  Eufn-ue  Van  Voor- 
is.  for  appellant.  Edward  llarris,  for  re- 
pundent 

(iREElX,  J.  This  action  arose  out  of  the  same 
ccident  involvtd  in  the  appeal  of  the  defend- 

nts  Friederich  from  an  order  denying  their 
lotion  to  set  aside  the  verdict  rendered  against 
hem  and  for  a  new  trial,  which  appeal  has  been 
wided  at  the  present  term  of  the  court.  49  N. 
'.  Supp.  1077.  The  jury  found  a  verdict  of  no 
ause  of  action  as  against  the  defendant  Seitz, 
be  respondent,  and  the  appellant  relies  solely 
ipon  the  exceptions  taken  to  the  charge  of  the 
uurt  and  to  refusals  to  charge  certain  proposi- 
ions  requested.  We  have  examined  these  ex- 
eptrons  with  care,  and  have  weighed  and  con- 
idered  them  in  connection  with  the  whole  charge 
!nd  the  remarks  of  the  court  in  passing  upon 
be  various  propositions  offered  in  behalf  of  the 
«>voral  parties,  and  we  are  of  the  opinion  that 
10  error  liaa  been  (Committed  that  would  justify 
in  appellate  court  in  setting  aside  the  verdict 
ipon  any  of  the  grounds  aKserted  by  the  appel- 
ant. The  judgment  should  be  affirmed,  with 
■o.<ts.     AU  concur. 


(SARRETT,  Respondent,  v.  WOOD,  Appel- 
ant. (Supreme  Court  Appellate  Division, 
Third  Department,  .lannary  5.  1808.)  Action 
>y  I>ena  Garrett  against  Bradford  R.  Wood. 
<o  opinion.  Judgment  and  order  affirmed,  with 
osts.  See  43  N.  ¥.  Supp.  125;  48  N.  Y.  Supp. 
002. 


In  re  GERE.  (Supreme  Court,  Appellate  Di- 
■ision.  Fourth  Department  October  Term, 
R>7.)  Action,  in  the  matter  of  the  petition  of 
Villiam  A.  Gere  for  the  appointment  of  com- 
[liHJiioners,  to  determine  the  necessity  for  laying 
ut  and  opening  a  highway  in  the  town  of 
•edtles,  N.  Y.  No  opinion.  Motion  to  dismiss 
lie  appeal  granted. 

GIRARDIN,  Respond^,  v.  METROPOLI- 
"AN  ST.  R.  CO.,  Appellant.  (Supreme  Court 
iippc!liite  Division,  First  Department.  Febm- 
ry  11,  189S.)  Action  by  Ernest  Girardin 
eainst  the  Metropolitan  Street-Railroad  Com- 
auy.  C.  F.  Brown,  for  appellant  B.  J.  Mc- 
'rossin,  for  respondent  No  opinion.  Judgment 
IKrmcd,  with  costs. 

GOODW^IN.  Appellant,  v.  THOMPSON*.  Re- 
[londont.  (Supreme  Court,  Appellate  Division, 
*irst  Department.  February  IS,  ISaS.)  Ac- 
i'>n  by  Stephen  W.  Goodwin  against  Albert  L. 
Iiompsnn.  .Tonntban  C.  Ross,  for  appellant. 
jcMe  M.  Daniel,  for  respondent. 

PER  CURIAM.     The   order  appealed   from 
hiould  be  modifiod  by  striking  therefrom  the  fol- 
}wing  danse:    "Of  what  consists  the  duress 
49  N.Y.S.— 72 


referred  to  In  said  sixth  paragraph  of  the  com- 
plaint, and  the  time  and  place  connected  there- 
with, and  the  fear  of  what  mischief  to  the  prop- 
erty of  the  plaintiff  and  to  his  interests  and  him- 
self he  claims  in  said  sixth  paragraph  of  th<» 
complaint  to  have  influenced  him."  As  so  mod- 
ified, the  order  shoold  be  affirmed,  without  costs 
to  either  party. 


GURLEY.   Respondent   t.   PRIEDER,   Ap- 

Eellant  (Supreme  Court,  Appellate  T^lvision, 
.^econd  Department.  January  21,  1S98.)  Ac- 
tion by  Gcon-'c  B.  Gurley  against  William  Fried- 
er.  No  opinion.  Application  granted,  on  pay- 
ment by  appellant  to  respondent,  within  five 
days,  of  the  sum  of  925,  appellant  to  give  a 
new  undertaking  to  aectm  the  judgment  on  ap- 
peal in  case  the  respondent  shall  so  elect  or 
deposit  money.  Order  to  be  resettled  before 
Justice  HATCH  on  two  days'  notice.  See  48. 
N.  Y.  Supp.  1106. 

GURLEY,  Respondent,  v.  FRIKDER,  AppeT- 
lant  (Supreme  Court  Appellate  Division.  Se<'- 
ond  Department.  .Fanuary  11^898.)  Actioa> 
by  George  P.  Gurley  against  William  Fricder. 
No  opinion.  Motion  denied,  with  |10  costs. 
See  ^  N.  Y.  Supp.  IIO-J. 

SAJjIj,  Appellant^vTviLLAGE  OF  GLEN'S- 
FALLS,  Respondent  (Supreme  Court,  Appel- 
late Division,  Third  Department  January  1^, 
18t)S.)  Action  by  Hamilton  Hall,  as  admin- 
istrator, against  tiiie  village  of  Glens  Falls,  No 
opinion,  .ludgment  and  tirder  affirmed,  with 
costs.    See  40  N.  Y.  Supp.  1143. 

HALPXN,  Respondent  ITmUTUAL  BREW- 
ING CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Se<;pnd  Department.  Janu- 
ary 21,  1898.)  Action  by  Paul  Ilalpin  against 
the  Mutual  Brewing  Company,  Matthew  Cole- 
man, Edward  Joyce,  and  others.  No  opiiuou. 
Order  resettled,  so  as  to  nhow  that  the  decision, 
was  unanimous.     See  47  N.  Y.  Supp.  412. 


HALPIN,  Respondent  v.  MUTUAL  BREW- 
ING CO.  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 16,  1897.)  Action  by  Paul  Ha'.pin 
against  the  Mutual  Brewing  Company,  Matthew 
(^oleman,  Michael  T.  Coleman,  Deuia  Coleman, 
Frederick  Eder,  Thomas  D.  CJoleman,  and  oth- 
ers. No  opinion.  Order  settled  and  signed. 
See  47  N.  Y.  Supp.  412. 


HARRIS,  Respondent  v.  THIRD  AVE.  RY. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  11,  1898.) 
Action  by  Harry  B.  Harris,  an  infant,  against 
the  Third  Avenue  Railway  Company.  S.  S. 
Slater,  for  appellant.  J.  G.  Giiggenheimer,  for 
respondent.  No  opinion.  Order  affirmed,  wi^ 
$1()  costs  and  disbursements. 

HAYES,  Respondent  t.  KEN'NEDY  et  al.. 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Di-partment.  January  18.  189S.) 
Action  by  Bernard  G.  Iliiyes  against  Harry  ( '. 
Kennedy  and  another.  No  opinion.  Inter. o<'ii- 
tory  judgment  reversed,  and  judgment  ilireited 
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tor  defendant  on  demnrrer,  with  costs  to  appel- 
lants to  abide  tite  event,  witli  leave  to  the  plain- 
tiff to  serve  an  amended  complaint  withm  20 
daja.     Decided  on  argnment. 

HEAHST,  Respondent,  v.  BERRI  et  al..  Ap- 
pellantR.  (Supreme  ('ourt,  Apiiellnte  Division, 
First  Department.  Janiiarjr  14,  1898.)  Action 
by  William  R.  Hearst  against  'William  Berri  and 
others.  No  opinion.  The  motion  will  be  grant- 
ed. Order  to  be  resettled  by  showing  that  the 
dissolution  of  injunction  is  made  as  matter  of 
right,  and  not  as  mutter  of  discretion.  Ques- 
tions will  be  settled  upon  notice  to  the  appel- 
lants.   See  49  N.  Y.  Supp.  40. 

HILSINCtER.  Respondent,  v.  WELLS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  January  2l),  189S.).  Ac- 
tion by  John  Hilsingor  against  Hnrrisun  Wells. 
No  opinion.  Judgment  and  order  affirmed,  with 
coats. 


HILTON  BRIDGE  CONST.  CO.,  Appellant, 
V.  LEBANON  SPRINGS  R.  CO.,  Respondent. 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment. January  5,  1898.)  Action  by  the 
Hilton  Bridge  Construction  Company  against 
the  Lebanon  Springs  Railroad  Company.  No 
opinion.  Order  afhrmod.  with  $10  costs  and  dis- 
bursements. All  concur,  except  PARKER,  P. 
J.,  and  liANDON,  J.,  dissenting. 

HOBBS  et  al..  Respondents,  v.  EDGAR  et  al., 
Appellants.  (City  Court  of  New  York,  General 
Term.  IVbruary  2;{,  1898.)  Action  by  Fred- 
erick G.  Hobba  anil  others  against  George  Ed- 
gar and  others.  I'hilbln  &  Beckman.  for  ap- 
pellants. Leventritt  Sf  Nathan,  for  respond- 
ents. 

FITZSIMONS,  C.  J.  I  think  that  the  jury 
was  justified,  npon  the  evidence  submitted,  in 
.  deciding  that  the  plaintiffs  were  tlio  brokers 
who  procured  for  the  defendant,  Mr.  Flint,  who 
purchased  for  them  the  premises  in  Sixty-Ninth 
street,  and  therefore  they  were  entitled  to  the 
usual  commissions.  The  force  of  the  insinua- 
tion, advanced  by  the  defendants,  "that  tlic  sale 
in  quest  iim  was  intlucerl  by  our  Mr.  Phillips, 
also  a  broker,"  In  my  opinion  is  dispelled  by  the 
testimony  of  Sir.  Flint,  the  purchaser,  who  testi- 
fied: "I  went  with  Mr.  Phillips  to  see  some 
property  that  he  had  for  sale,  after  that  I  sng- 
;,'('stpd  that  my  wife  (who  was  then  with  Mr. 
Flint)  should  examine  the  Sixty-Ninth  street 
honse.  Mr.  Phillips  suggested  that  he  would 
go  around  there  with  me.  I  told  him  that  I  had 
already  seen  that  honse.  He  [Mr.  Phillips] 
said,  •!  will  go  there,  if  yon  hove  no  objection.' 
t  said  I  had  seen  the  house  already,  through  Mr. 
Birch  [plaintiffs'  co-partner],  a  few  days  before, 
nnd  there  was  no  need  of  his  going  unless  he 
wanted  to  go.  and  then  Mr.  Phillips  again  said, 
'If  vou  have  no  objection,  I  will  go  down  with 
you,'  and  I  said,  'No.'  "  Mr.  Flint  said:  "My  go- 
ing to  see  the  Sixty-Ninth  street  house  was  of  my 
own  volition,  and  not  Mr.  Phillips'."  Because 
of  this  testimony,  I  say  that  the  defendants' 
insinuation  (because  thoir  claim  that  Phillips 
was  the  procuring  cause  of  the  sale  amounts  to 


nothing  more  than  an  insinuation)  that  Pbill:;« 
was  the  broker  in  the  transaction  in  quostiun  > 
rendered  of  no  effect.  It  is  plain  from  the  er- 
dencc  that  Birch  was  tbfe  broker,  and  the  o;.'' 
broker,  5n  the  matter,  and  that  any  service*  ';' 
any)  rendered  by  Phillips  were  rendered  as 
friend  of  Flint,  and,  as  far  as  the  defendin'- 
were  concerned,  that  he  was  a  mere  intrai--- 
Finding  no  error,  the  judgment  mast  be  r 
firmed,  with  costs.    CON  LAN,  J.,  concnra. 

HOLME,  Respondent,  v.  STEWART  et  »!- 
Appellants.  (Supreme  Court.  Appellate  !>-> 
sion,  First  Department.  .Tanuary  14,  IJ'S*.- 
Action  by  Maud  V.  B.  Holme  against  J«b 
Stewart  and  others.  H.  A.  Sperry,  for  app-v 
lants.  J.  H.  Henshaw,  for  respondent.  \ 
opinion.  Ord«  afBrmed,  with  $10  costs  and  di- 
bursements. 


HOLME  T.  STEWART  et  al.  (SupnsE 
Court,  Appellate  Division,  First  Departmes!. 
January  14,  18S)8.)  Action  by  Mand  V.  H'4a]- 
against  John  Stewart  and  others.  No  opinioii. 
Motion  dismissed,  with  $10  costs. 


HORN  ▼.  NEW  JERSEY  STEAM60.4T  ai 

(Snpreme  Court,  Appellate  Division,  First  D«- 
partment.  January  14,  1896.)  Action  by  Eliu 
beth  Horn  against  the  New  Jersey  Steamtwi' 
Company.  No  opinion.  Motion  denied,  witl> 
$10  costs.    See  48  N.  Y.  Snpp.  34S. 


HORTOX  V.  PORTy-SECONT>  ST.  R.  CO. 
In  re  HORTON.  In  re  ROGERS.  (Supremr 
Court,  Appellate  Division.  First  Department 
January  21,  18SJS.)  .Action  by  Charlotte  A. 
Horton  against  the  Forty-Second  Street  Raf.- 
road  Company,  and  m  the  matter  of  Charlotte  A. 
Horton  and  William  C.  Rogers.  Xo  opicire 
Motions  denied,  upon  payment  of  $10  costs,  t 
enable  appellants  to  apply  in  court  below  [•■ 
open  default. 


HUGHES  V.  NEW  YORK  COLLEGE  01 
DENTISTRY.  (Supreme  Court,  Appellate  IM 
vision,  First  Department.  February  11,  1S<*>.| 
Action  by  Mary  Hughes  against  the  New  York 
College  of  Dentistry.  No  opinion.  Motiot 
granted,  with  $10  costs. 


JACSCSON  et  al..  Respondents,  v.  NICOL  », 
al..  Appellants.  (Supreme  Court,  Appellate  D; 
vision,  Second  Department.  January  21,  l.SH^. 
Action  by  Henry  II.  Jackson  and  others,  as  ei 
ecutors,  etc.,  against  Ann  Nicol  and  Herbert  31 
Miixlow.  No  opinion.  Alotion  for  reargumei: 
denied,  with  $10  costs.    See  48  N.  Y.  Supp.  974. 

J.  F.  PEASE  FURNACE  CO..  Respondent,  v 
KESLER  et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  ("W-to- 
ber  Term.  1897.)  Action  by  the  J.  F.  IV.S!^ 
Furnace  Company  agamst  Augustus  Kesler  and 
Patrick  H.  Brown.  No  opinion.  Judgment  r»^ 
versed,  and  a  new  trial  ordered  before  another 
referee,  with  costs  to  the  appellants  to  abide  the 
event.  (See  memorandum  of  HARDIN,  P.  J 
in  j;  F.  Pease  Furnace  Co.  v.  Kesler,  21  Aiif 
DIv.  631,  47  N.  Y.  Supp.  473.) 


Digitized  by 


Google 


MEMORANDUU    OECISIOKS. 


1139 


.TOSSAKBS  T.  WALKER.  (Sapreme  C!onrt, 
l)I«('llnto  Dirision,  First  Department.  Febru- 
•}•  11.  ISIW.)  Action  by  Maurice  I*.  Jossaers 
{iiiimt  Alvn  S.  Walker.  No  opinion.  Motion 
niiiMl.  with  $10  costs.  See  43  N.  Y.  Supp.  891; 
>  X.  Y.  Snpp.  781. 

KABATCHNICK.  Respondent,  r.  KABATCH- 
Ii'K.  Appellant.  (Supreme  Court,  Appellate 
•ivixion.  Second  Department.  January  11, 
^t>8.)  Action  by  Bertha  Kabatchnick  against 
acoh  Kabatchnick.  No  opinion.  Motion  to 
iiimiss  appeal  granted,  witn  SIO  costs,  unless 
i<>  appellant  files  and  serves  the  apiienl  papers 
II  or  before  January  13,  1898.  and  is  ready  to 
rgup  the  appeal  on  Monday  following, — Janu- 
17  17.  1808.     See  40  N.  Y.  Sapp.  612. 

KAIStm  V.  McLRAX.  (Supreme  Court,  Ap- 
pllnti>  Division,  First  Department.  January 
4,  181)8.)  Action  by  Louis  Kaiser,  administra- 
)r.  against  Colin  McLean.  No  opinion.  Motion 
enied,  with  $10  costs.    See  40  N.  Y.  Supp.  1038. 


KAHWOWSKI  V.  PITASS.  (Supreme 
\>iirt.  Appellate  Division,  Fourth  Department, 
k-fober  Tfrrm,  1807.)  Action  by  Appolinary 
Carwowski  against  John  Pitass.  No  opinion, 
lotion  denied,  without  costs.  All  concurring, 
xcept  KOLLtrrr,  J.,  not  voting.     See  46  N. 

r.  Supp.  (joi. 

KEl-XJAN  V.  SMITH  et  al.  (Supreme  Court, 
Appellate  Division,  I^Mrst  Department.  Febru- 
Ty  11.  ISyS.)  Action  by  James  Keegan  against 
ohn  Smith,  impleaded.  No  opinion.  Motion 
xauted.  certifying  that  a  question  of  law  is 
nvolved  which  ought  to  be  passed  upon  by 
lie  court  of  appeals.  See  39  N.  Y.  Supp.  826; 
2  X.  Y.  Supp.  1126;  45  N.  Y.  Supp.  mS;  49  N. 
!.  Snpp.  93. 

lvXICKERB0(3KEK  ICE  CO.,  Respondent,  v. 
IIKISS  et  al.,  Appellants,  (aty  Court  of 
»>«•  York,  General  Term,  February  23.  1808.) 
let  ion  by  the  Knickerbocker  Ice  Company 
sninst  .John  Henry  Theiss,  impleaded  with 
loorse  Theiss.  Fromme  Bros.,  for  appellants. 
)aly.  Hoyt  &  Mason,  for  respondent. 

I'KK  (3UKIAM.  The  jury,  upon  the  evidence, 
nbmitted.  was  certainly  justified  in  finding 
hnt  John  Henry  Theiss  and  his  brother,  George,' 
omposed  the  firm  of  G.  Theiss  &  Bro.,  at  the 
ime  of  the  transaction  in  question,  and  there- 
ore  the  judgment  herein  must  be  afiirmed, 
lith  costs. 

KRAMER.  Respondent,  v.  BTRRRUM.  Ap- 
lellant.  (Supreme  Court,  Appellate  Division. 
Irst  Department.  February  2.'),  1808.)  Ac- 
ion  by  Daniel  Kramer  against  Ernst  K.  T. 
tjemim.  Warren  S.  Burt,  for  appellant.  L.  A. 
!ould.  for  respondent. 

I'ER  CURIAM.  A  new  trial  having  been 
[ranted  upon  the  appeal  from  the  judgment,  it 
s  not  necessary  to  consider  this  appeal.  The 
[ilioal  sbonid  be  dismissed,  without  costs  to 
illHT  party.  See  46  N.  Y.  Supp.  406;  48  N.  Y. 
iiipp.  1108. 


suit.    (Supreme  Court,  Appellate  Division,  First 


f^lSli 


Department.  February  11,  1808.)  Action  by 
Morris  Lefkow.  an  infant,  against  Abraham 
Rooain.  E.  L.  Richards,  for  apiiellant.  M.  Alt- 
mayer,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs. 

LENNON  T.  SMITH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
14,  18i)S.)  Action  by  Michael  I.«nuon  against 
Mary  F.  C.  Smith.  No  opinion.  Motion  denied, 
with  $10  costs.    See  48  N.  Y.  Supp.  450. 

LESHER  et  al.  v.  HAAS  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  2.'),  1S98.)  Action  by  Arthur  L.  Lesh- 
er  and  others  against  Lieopold  Hans  and  others. 
No  opinion.    Motion  granted,  with  $10  costs. 

LITCHFIELD,  Respondent.  ▼.  NORWOOD 
MFG.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  ITiird  Department.  January  20, 
1898.)  Action  by  Edward  H.  Litchfield  against 
the  Norwood  Manufacturing  Company,  Motion 
for  H  reareument  denied.  See  48  N.  X.  Supp. 
406.  

In  re  LYMAN.  Appeal  of  WICHMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  21,  1808.)  In  the  matter  of 
Henry  H.  Lyman.  Appeal  of  Charles  Wicb- 
man.  No  opinion.  Motion  denied,  on  payment 
of  $10  costs,  to  enable  appellant  to  move  to  open 
default  in  court  below. 

McAVENEY,  Respondent,  ▼.  PASQUINI  et 
al.,  Appellants.  (Supreme  (jourt.  Appellate  Di- 
vision, Second  Department.  January  11,  18S)8.) 
Action  by  Bryan  McAveney  against  Attilio  I'as- 
qnini  and  others.  No  opinion.  Motion  for  re- 
argnment  denied.    See  48  N.  Y.  Supp.  806. 

McGTiURE,  Respondent,  t.  DAYTON  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  January  21,  1898.) 
Action  by  George  M.  McClure  against  Harry 
T.  Dayton  and  another.  B.  Greenfield,  for  ap- 
pellants. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

McMAHON  v.  SMITH  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  11,  1808.)  Action  by  Dennix  McMa- 
hon  against  John  Smith,  impleaded.  No  opin- 
ion. Motion  granted,  certifying  that  a  question 
of  law  is  involved  which  ought  to  be  passed 
upon  by  the  court  of  appeals.  See  39  X.  Y. 
Supp.  8-20;  42  X.  Y.  Supp.  1127;  40  N.  Y.  Supp. 
663;   49  N.  Y.  Supp.  03. 

MAGUIRE.  AppeiTant,  v.  HOOLE  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Third  Department.  January  12,  18i).S.)  Action 
by  Michael  G.  Magnire  aKiiinst  (Carles  Hoole, 
Moses  Frechette,  and  OUMine  Frechette.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


MAN  V.  CROMWELL  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  January 
14,  1898.)  Action  by  William  Man  against 
Frank  Oomwell  and  others.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 
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MARBURT  T.  STOXR  (Supreme  Court.  Ap- 
pellate Divisiop,  First  Deiinrtment.  January  14, 
18U8.)  Action  by  Iitabella  S.  Marbury  against 
Oeorgiana  O.  Stone.  No  opinion.  Motion  de- 
nied, with  $10  coats.    See  45  N.  Y.  Supp.  184. 

MARCELIiUS  T.  MARCELLUS"  ESTATE. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. January  5,  1898.)  In  the  matter  of 
the  claim  of  Richard  Marcellus  against  the  es- 
tate of  John  N.  Marcellus,  deceased.  No  opin- 
ion. Decree  of  the  surrogate  affirmed,  with 
costs. 

MARGULIES  t.  DAMB0SC!H.  (Supreme 
Coort,  Appellate  Division,  First  Department 
JTanoary  21.  1898.)  Action  by  Leon  Margnlies 
against  Walter  Damroach.  No  opinion.  Motion 
denied,  with  ^10  costs.  See  48  X,  Y.  Supp.  036, 
U09.  

MARTIN,  BINO  &  CO.,  Respondent,  t. 
BAUST,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  February  11, 
1898.)  Action  by  Martin,  Bing  &  (Company 
against  Louis  Baust,  Irving  De  Revere,  Anson 
Husted,  and  Frank  C.  Uusted.  No  opinion. 
Judgment  affirmed,  with  costs.  See  48  N.  Y. 
Supp.  988. 

MASON  V.  TIinnG.  (aty  Court  of  New 
York,  General  Term.  February  23,  1898.)  Ac- 
tion by  Frederick  T.  Mason  against  Frederick 
Tletig. 

PER  CURIAM.  In  view  of  the  order  entered 
on  the  17th  inst.  on  the  appeal  from  the  order  di- 
recting a  resettlement  of  the  case  on  appeal,  the 
appeal  must  be  heard  at  the  next  general  term. 
See  49  N.  Y.  Supp.  1000. 

MATHERSON,  Respondent,  t.  EDWARDS 
et  al.,  Appellants.  (Supreme  Q>urt,  Appellate 
Division,  Second  Department.  January  18, 
1898.)  Action  by  Stephen  Matherson  against 
George  W.  Edwards  and  Henry  Belden.  No 
opinion.  Application  to  resettle  order  grant- 
ed.   See  39  N.  Y.  Supp.  1128. 

MENKE,  Respondent,  v.  EDWARD  J.  H. 
TAMSEN,  Sheriff,  et  al.,  Appellante.  (City 
Court  of  New  York,  General  Term.  February 
7,  1898.)  Action  by  John  Menke  against  Ed- 
ward J.  H.  Tamsen,  as  sheriff,  Louis  S.  Firetag, 
and  Abraham  Firetag.  Aaron  Morris,  for  ap- 
pellant. 

O'DWYER,  J.  Part  of  order  appealed  from 
reversed,  with  costs.  See  Uhlfelder  v.  Tamsen 
(aty  Ct.  N.  Y.)  40  N.  Y.  Supp.  372,  Herzog  v. 
Tamsen  (decided  at  this  term)  49  N.  Y.  Supp. 
1015.     FITZSIMONS,  P.  J.,  concurs. 

MUTUAL  LIFE  INS.  00.  OF  NEW  YORK,  I 
Appellant,  v.  BUSH  et  al..  Respondents.  (Su- 1 
prome  Court,  Appellate  Division,  ITiird  Depart-  | 
ment.  January  o,  1898.)  Action  by  the  Mutual 
Life  Insurance  Company  of  New  York  against 
Robert  W.  Bush  and  others.  No  opinion.  Or-  ! 
der  afBrmcd,  with  $10  costs  and  diskursements.  ! 


preme  Cionrt,  Appellate  Division,  Third  DtTinn- 
ment.  January  5,  1898.)  Action  by  the  Mr.- 
tnal  Life  Insurance  Company  of  Netr  Y<  r: 
against  John  Bryne  and  others.  Xo  opini'-c 
Order  affirmed,  with  $10  costs  and  disbur.>«- 
meats. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 
Appellant,  v.  LAKE  ST.  BLDG.  ASS'N  et  iJ. 
Respondents.  (Supreme  Court,  Appellate  V,- 
vision.  Third  Department.  Jann.iry  5.  lS!i\' 
Action  by  the  Mutual  Life  Insurance  CinnpuDj 
of  New  York  against  the  Lake  Street  Baildio; 
Association,  and  others.  No  opinion.  Order 
affirmed,  with  f  10  costs  and  disbursements. 

liIUTUAL  LIFE  INS.  00.,  Respondent,  t. 
LOW  et  al..  Appellants.  (Supreme  Ck>urt.  Ar- 
pellate  Division,  Second  Department.  Januarj 
21,  1896.)  Action  by  the  Mutual  Life  Insnranrr 
Company  against  Clara  A.  Low  and  others  ai:d 
John  P.  Nelson.  No  opinion.  Order  reveryeO. 
and  motion  for  resale  in  separate  parcels  ^nt- 
ed,  npon  appellant,  within  10  days,  givin;  i 
bond  with  sufficient  sureties,  in  the  sum  :■( 
$3,500,  that  on  a  resale  the  entire  propenr 
shall  produce  as  much  as  previously  bid,  vi't 
interest;  and,  in  default  of  complying  with  snrb 
condition,  motion  denied.  If  the  plaintiff  eW:' 
to  pay  off  the  appellant's  lien,  with  intere;:. 
then  the  appellant  must  assign  such  lien  to  tbc 
plaintiff,  and  upon  such  tender  being  made  br 
the  plaintiff  the  motion  for  resale  is  denied.  No 
costs  of  this  appeal  to  either  partr. 

MUTUAL  LIFE  INS.  CX).  OF  NEIW  YORK. 
Appellant,  v.  ROBINSON  et  al..  Respondents. 
(Supreme  Court,  Appellate  Division,  Third  D- 

Sartment.  January  5,  1898.)  Action  by  tli- 
[utual  Life  Insurance  Company  of  New  York 
against  David  C  Robinson  and  others.  V> 
opinion.  Order  affirmed,  with  $10  costs  and  <ii-- 
bursemenls.    See  49  N.  Y.  Supp.  887. 


NATIONAL  WALL-PAPER  CO..  Appell.-iii;, 
T.  HOBBS,  Respondent.  (Supreme  CJourt.  Aii- 
pellate  Division,  First  Department.  Janu.-.rr 
14,  1898.)  Action  by  the  National  Wall-P.-ii-  r 
Company  against  Robert  F.  Hobbs.  !»  Mar- 
shall, for  appellant.  C.  L.  Kingsley,  for  n- 
spondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbarsements. 

In  re  NEAFIB.  (Supreme  Qkurt.  Appeli-v 
Division,  First  Department.  January  14.  ISy*. 
In  the  matter  of  Mary  B.  Neafie,  deceased,   (i 

A.   Sterns,  for  .     J.   Fettretch.  f-r 

.    No  opinion.    Decree  aflanued.  o;- 

on  the  authority  of  In  re  Beck,  6  App.  Div.  ::il. 
39  N.  Y.  Supp.  810.  with  cosU  to  be  paid  i-T 
the  appellant  personally. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 
Appvllunt,  V.  BRYNE  et  al..  Respondents.    (Su- 


NEW  YORK  STATE  CX)NVEXTION  OF 
UNIVERSALISTS,  Respondents,  v.  MACY  ft 
al..  Appellants.  (Supreme  Court.  Appellate  I'i- 
vision.  Third  Department.  January  5.  i'i;!"" 
Action  by  the  New  York  State  Conventioi:  ' 
Universalists  against  Harriet  J.  M.icy  .and  oii- 
ers.  No  opinion.  Judgment  at&rmed,  \ritli 
costs. 


Digitized  by 


Google 


MEMORANDUM   DECISIONS. 


1141 


XEW  YORK  &  MT.  V.  TRANSP.  CO.  et  al., 
tesiiondfnts,  v.  TYKOLER  et  al.,  Appellants. 
Bupreme  Court,  Appellate  Dirision,  Second  De- 
wrtment.  January  21,  1898.)  Action  by  the 
Sew  York  &  Mount  Vernon  Transportation 
Company  and  Stuart  W.  Cowan  against  George 
Tyrolor,  Nathan  B.  Blum,  individually,  etc.,  and 
mother.  No  opinion.  Interlocutory  judgment 
•ever.-iitl.  and  judgment  directed  for  defendants 
>n  <)('iuurrer.  with  costs,  on  the  opinion  ot 
K'oodward,  J.,  on  appeal  from  order  continuing 
injunction,  with  leave  to  the  plaintiffs  to  serve 
iu)<>nd<>d  conijilnint  within  20  days,  on  the_  pay- 
ment of  th(>  cdsr.s  of  the  demurrer  and  of  this  ap- 
lK»!il.     See  48  N.  Y.  Supp.  1095. 

In  re  ODELL.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  January  11,  1808.) 
In  the  matter  of  Casper  L.  OdoU,  recorder  of 
the  city  of  Poughkeepsie.  No  opinion.  The  re- 
port of  Robert  F.  Wilkinson,  the  referee  here- 
tofore appointed  in  this  matter,  having  been 
filed,  the  court  will  hear  the  parties  or  their 
counsel  on  the  first  Monday  of  March  next. 
The  clerk  is  ordered  to  cause  to  be  served  this 
direction  and  a  copy  of  the  referee's  report  on 
the  respondent  Odefl  personally.  See  48  N.  Y. 
Supp.  1110. 

O'HARE.  Respondent,  v.  KEELER,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
pariiiient.  January  20,  1888.)  Action  by  An- 
nie O'Hare  against  William  H.  Keeler.  No 
opinion.  Motion  for  reargament.  and  to  amend 
order  as  entered,  denied.  See  48  N.  Y.  Supp. 
376.  

O'NEILL,  PlainUff.  v.  NEW  YORK  NEWS 
PUB.  CO.,  Defendant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  January  11, 
1898.)  Action  by  William  Lane  O'Neill  against 
the  New  York  News  Publishing  (>ompany.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
^ritb  110  costs. 

PASHLEY.  Appellant,  ▼,  LONG  ISLAND  R. 
OO.,  Respondent.  (Supreme  (Jourt,  Appellate 
Division,  Second  Department.  January  21, 
1S98.)  Action  by  George  F.  Pashley,  as  admin- 
i.-.tratur,  etc..  against  the  Long  Island  Railroad 
Company.  No  opinion.  Order  modified  by  strik- 
ing out  the  words,  "Pending  the  hearing  and  de- 
termination of  the  appeal  in  the  case  of  Lewis 
af^ainst  the  Lon^  Island  Railroad  Company  in 
the  appellate  division,"  and,  as  modified,  affirm- 
ed, without  costs  of  this  appeal  to  either  party. 

PECKE,  AnpolIantTTHYDRATJLIC  CONST. 
CO.,  Respondent.  (Supreme  Court,  .Appellate 
T)ivision,  First  Departmont.  Jnnnnry  14.  18.98.) 
Action  by  Francis  S.  Pecke  against  the  Hy- 
draulic Construction  Company.  No  opinion. 
Motion  denied,  with  ?10  costs.  See  48  N.  Y. 
Supp.  109,  225. 

PBOPIJ;  Respondents,  v.  GARABED,  Appel- 
lant. (Supreme  Court,  Appellate  I>ivision,  Sec- 
ond Department.  January  18,  1808.)  Action 
by  the  people  of  the  state  ot  New  York  against 
JoHeph   J.    (i limbed.     No  opinion.     Judgment 


of  the  county  court  and  of  the  court  of  special 
sessions  reversed,  and  defendant  discharged. 
See  45  N.  Y.  Supp.  827. 

PEOPLE.  Respondents,  t.  McCALE.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  Term,  1897.)  Ac- 
tion by  the  people  of  the  state  of  New  York 
against  Edward  ,T.  McCale.  No  opinion.  Judg- 
ment of  conviction  affirmed.  See  People  v. 
Carter,  88  Hun.  U04.  34  N.  Y.  Supp.  764.  All 
concur,  except  WARD,  J.,  not  voting. 

PEOPLE  ex  rel.  ALLISON  v.  BOARD  OF 
EDUCATION  OF  NEW  YORK.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  25.  1808.)  Action  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  'Thom- 
as Allison,  against  the  board  of  education  of 
New  York.  No  opinion.  Motion  denied.  See 
49  N.  Y.  Supp.  915. 

PEOPLE  ex  rel.  0R6CKER  CHAIR  (X).,  Re- 
lator, V.  ROBERTS,  Respondent.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
January  20,  1898.)  Application  by  the  people 
of  the  state  of  New  York,  on  the  relation  of 
the  Crocker  Chair  Company,  against  James  A. 
Roberts,  as  comptroller  of  the  state  of  New 
York.  No  opinion.  Decision  of  the  comptroller 
modified,  so  as  to  provide  that  the  amount  of 
capital  stock  of  relator  employed  in  this  state 
for  the  year  ending  November  1,  1895,  was 
$24,233,  instead  of  150,000,  and,  as  modified, 
confirmed,  with  $50  costs  and  disbursements 
to  the  relator. 


PEOPLE  ex  rel.  HOWELL,  Appellant  r. 
LA  GRANGE  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  11,  1898.)  Action  by  the  people  of 
the  state  of  New  York,  on  the  relation  of  Lo- 
renzo Howell,  against  Oscar  H.  La  Grange 
and  others.  L.  J.  Grant,  for  appellant.  W.  L. 
Findlay,  for  respondents.  No  opinion.  Writ 
dismissed,  with  costs. 


PEOPLE  ex  rel.  McDONALD,  Appellant,  t. 
MOSS  et  al..  Respondents.  (Supreme  Court 
Appellate  Division,  First  Department.  Febru- 
ary 25,  1898.)  Action  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Michael  J. 
McDonald,  against  Frank  Moss  and  others.  H. 
Lever,  for  appellant  T.  Farley,  for  respond- 
ents.    No  opinion.     Writ  dismissed,  with  costs. 

PEOPLE  ex  rel.  McPIKE,  Appellant,  v. 
R00SE:VELT  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  11. 1898.)  Action  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  James  Mc- 
Pike,  against  Theodore  Roosevelt  and  others. 
L.  J.  Grant,  for  appellant.  T.  Farley,  for  re- 
spondents. No  opinion.  Writ  dismissed,  with 
costs. 


PEOPLE   ex  rel.   QUINN   t.   MOSS  et  al. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  25,  18US.)  Action  by  the 
people  of  the  state  of  New  York,  on  the  rela- 


Digitized  by 


Google 


1142 


49  NBW  YORK  SUPPLBMENT 

and  83  New  York  State  Reporter. 


tion  of  Christopher  Quinn,  against  Frank  Mobs 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs.     See  48  N.  Y.  Supp.  1112. 

PERRY.  Respondent,  v.  KNICKERBOCKER 
ICE  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  Januarr  18, 
1898.)  Action  by  Henry  Perry  against  the 
Knickerbocker  Ice  Company.  No  opinion. 
Judgment  reversed,  and  new  trial  granted,  be- 
fore the  same  justice,  on  a  day'  to  be  fixed, 
costs  to  appellant  to  abide  the  event,  on  the 
ground  that  the  exclusion  of  evidence  of  the 
payments  in  April  by  the  plaintiff  for  shortage 
was  error. 


PETTIT,  Respondent,  v.  CITY  OF  BROOK- 
LYN, Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Secona  Department  January  21,  1898.) 
Action  by  Smith  Pettit  against  the  city  of 
Brooklyn.  No  opinion.  Judgment  and  order  af- 
fiimed,  with  costs.  Order  denying  motion  for 
new  trial,  made  on  affidavits,  affirmed,  with 
costs.    See  41  N.  Y.  Supp.  1128. 


POCANTICO  WATERWORKS  00.  v.  LOW. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  11,  1898.)  Action  by  the 
Pocantico  Waterworks  Company  against  Jo- 
seph M.  Low.  No  opinion.  Motion  denied,  up- 
on payment  of  $10  cosU.  See  40  N.  Y.  Supp. 
633;  47  N,  Y.  Supp.  72. 

In  re  PORT  CHESTER  ST.  RY.  00.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment. February  15,  1898.)  In  the  matter  of 
the  application  of  the  Port  Chester  Street-Rail- 
way  Q)mpany  for  the  appointment  of  commis- 
siouers  to  determine  whetner  its  railroad  ought 
to  be  constructed  in  certain  streets  in  the  town 
of  Rve.  No  opinion.  Application  granted. 
.Toseph  A.  Burr,  Nathaniel  H.  Clement,  and 
tieorge  M.  Olcott  appointed  commissioners. 
Order  to  be  settled  on  five  days'  notice  before 
the  presiding  justice. 

POTTER  V.  COLLIS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
14,  1898.)  Action  by  Eugene  C.  Potter  against 
Charles  H.  T.  Collis.  No  opinion.  Motion  grant- 
ed.    See  46  N.  Y.  Supp.  471. 

POTTER.  Appellant,  v.  UNITED  STATES 
NAT,  BANK  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
Jnnuarv  2l,  1898.)  Action  by  Henry  M.  Potter 
against  the  United  States  National  Bank  and 
others.  B.  0.  Chetwood,  for  appellant,  J.  Not- 
man,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  See 
48  N.  Y.  Supp,  1113^ 

REGAN,  Appellant,  v.  FOSDICK,  Respond- 
ent. (City  Court  of  New  York,  General  Term. 
January  31.  1898.)  Action  by  James  Regan 
against  William  Fosdick.  William  Henry 
Knox,  for  appellant.  Arthur  E.  Walmdy,  for 
respondent. 

SCHUCHMAN,  J.  The  trial  jud^e  having 
ruled  in  regard  to  the  evidence,  and  disposed  of 
the  case  in  accordance  with  the  law  guiding 


it,  as  laid  down  in  the  appellate  term  on  a  f'T-J 
mer  appeal  herein,  reported  in  19  ^lisc.  U*^] 
489.  43  N.  Y.  Supp.  11U2,  the  judgment  ap|»^.r  j 
ed  from  is  affirmed,  with  costs.    All  concur. 


ROHLING.  Appellant,  v.  EICH,  Respondrn 
(Supreme    Court,    Appellate    Division,    Se<-' 
Department.     January   11,   1898.)      Action  t-j  | 
Paul  J.  Rohling  against  John  Eich.     No  opini  • 
Motion  for  reargument,  or  leave  to   appeni 
the  court  of  appeals,  denied.    See  48  X.  Y.  Su(f . 
892. 


ROLLINS  T.  COHEN.  (Supreme  Court.  .Ap- 
pellate Division,  First  Department.  I-Vl>rj- 
ary  25,  1898,)  Action  by  Edward  A.  li'iliiu; 
against  Martha  G,  Cohen.  No  opinion.  Mutinn 
granted,  with  $10  costs. 


ROLLINS  V.  SAMUEL  et  al.  (Snpr<>cn> 
Court,  Appellate  Division,  First  Departmeni. 
February  25,  1898.)  Action  by  Edward  A.  K<J- 
lins  against  Lewis  S.  Samuel  and  others.  N» 
opinion.    Motion  granted,  with  $10  costs. 

ROSENBAUM  v.~siLv'ERMAN.  (Siipn-iae 
Court,  Appellate  Division,  First  DeiMirtmew. 
February  25,  1898,)  Action  by  Daniel  ICitseD- 
baum  against  Anna  H.  Silverman.  No  opin- 
ion.   Motion  granted,  witti  $10  costs. 


ROSS.  Respondent,  t.  IJJGERSOLL  et  al.. 
Appellants.  (Supreme  Court,  Appelate  Divi- 
sion, First  Department.  February  11,  1.H9S.I 
Action  by  John  C.  Ross  against  Robert  H.  IngtT- 
soll  and  another.  H.  B.  Kingham,  for  ap|K-l- 
lants.  E.  Hassett,  for  respondent.  No  opinion. 
Order  affirmed,  with  ^10  costs  and  di.sliurs<- 
ments, 

ST,  JOHN  V.  NEW  YORK  CENT.  &  H.  R. 
R.  CO.  (Supreme  Court,  Appellate  Divisi»ii, 
Fourth  Department.  December  18,  1897.)  Ac- 
tion by  William  H.  St.  John  against  the  New 
York  Central  &  Hudson  River  Railroad  C-mi- 
pany.  Eugene  Van  Voorhis,  for  plaintiff.  I-M- 
ward  Harris,  for  defendant.  No  opinion.  Mo- 
tion for  a  new  trial  uenied,  and  judgment  or- 
dered for  the  defendant,  with  costs. 

WARD,  J.  (dissenting).  This  action  is  for 
Injuries  to  the  plaintitf  received  at  the  Univ,'r- 
sity  avenue  crossing  of  the  New  York  Centr.i! 
in  Rochester,  N.  Y,,  received  November  'JU. 
1890.  Upon  the  trial  the  plaintiff  was  nonsuit- 
ed, and  the  plaintiff's  exceptions  were  ordertii 
to  be  heard  in  the  first  instance  at  tliis  couri. 
At  this  crossing  there  were  15  tracks.  Tracks 
1,  2,  3,  and  4,  numbering  from  the  south  to  the 
north,  and  the  other  tracks  were  sidings  and 
SAvitches.  The  w^idth  of  this  crossing  was  about 
300  feet.  The  plaintiff  and  one  Johnson 
French,  his  brother-in-law.  had  occasion  to  g<> 
over  this  crossing  about  3  o'clock  p.  m.  French 
lapged  behind  for  some  purpose,  and  the  plain- 
tiff proceeded  nearly  across  the  crossing,  when 
he  wos  stopped  by  a  train  of  defendant's,  with 
open  flat  cars,  that  was  passing  up  and  down 
on  a  siding  that  was  the  next  track  to  track  1, 
and  south  of  it.  When  the  plaintiff  started  to 
cross  the  track,  he  saw  no  obstruction  to  his 
passage.     He  saw  a  train  facing  eastward  that 
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d  stopped  at  the  coal  house  above  or  west, 
track  1,  which  was  a  cattle  train  of  about  30 
:?.  that  had  stopped  for  coal.  The  plaiutiS 
X'ttMlod  until  he  found  himself  in  the  space 
twocu  track  1  and  the  next  track  south  of  it, 
>ich  space  is  7.2  feet  wide.  He  stood  there 
littnK  for  the  track  to  be  cleared  of  the  train 

front  of  him.  French  came  on  after  him, 
d  French  discovered  that  the  train  at  the  coal 
use  (the  cattle  train)  had  started  east.  He 
outed  to  the  plaintiff,  to  warn  him  of  the  ap- 
uaoh  of  that  train,  which  the  plaintiff  did  not 
ar.  Both  French  and  the  plamtiff  state  that 
py  did  not  near  the  whistle  blown,  bell  rung, 
any  signal  indicating  the  approach  of  the  cat- 
•  train.  French  states,  however,  that  he 
arcl  the  ramble  of  the  cars,  which  attracted 
s  attention.  The  plaintiff  did  not  hear  the 
iI>roach  of  the  train,  owing,  doubtless,  to  the 
mbic  of  the  train  that  was  approaching  in 
nnt  of  him.     But  as  the  cattle  train  approach- 

the  crossing,  and  got  very  near  to  the  plain- 
I,  going  at  a  rate  of  from  15  to  20  miles  per 
>ur,  the  plaintiff  discovered  the  approach  of 
at  train,  but  it  was  too  late  for  him  to  run 
ick  over  track  1  and  escape.  He  was  conse- 
lently  hemmed  in  between  track  1  and  the 
ack  south  of  it,  over  which  the  flat-car  train 
as  passing.  French  had  come  and  stood  be- 
rle  the  plaintiff,  and  the  two  stood  in  the  cen- 
T  of  the  space  between  the  two  passing  trains, 
hich  space  was  from  3  feet  6  inches  to  4  feet 

inches  between  the  jutting  cars  or  platforms 
:  the  pissing  trains.  It  appeared  that  the 
im  of  each  train  would  jut  over  the  rails 
Dout  18  to  20  inches.  It  is  not  probable  that 
ly  accident  would  have  happened  to  the  plain- 
ff.  as  be  was  a  man  experienced  in  the  use  of 
in>,  and  it  does  not  appear  that  he  was  ner- 
:>u.s  or  excited,  but  for  this  singular  circum- 
ance:  After  all  but  about  six  of  the  cattle 
im  had  passed  by  plaintiff  eastward,  and  a 
amber  of  the  cars  of  the  other  train  had 
issed  by  them  westward,  French,  who  was  a 
lorter  man  than  the  plaintiff,  was  hit  by  an 
rm,  stick,  or  substance  that  stuck  out  beyond 
w  sides  of  the  flat-car  train  some  18  inches, 
ud  passed  by  him,  just  hitting  him,  but  it 
ruck  the  plaintiff,  knocked  him  down,  threw 
im  against  the  cattle  train,  and  severely  injur- 
I  him.  It  appeared  by  the  map  in  the  case  that 
!•■  space  between  track  1  and  the  track  next 
>uth  of  it  did  not  broaden  out  to  the  west  to 
ny  perceptible  extent  for  some  distance.  It 
'as  a  clear  day,  and  there  was  no  difliculty  in 
lie  plaintiff  seeing  the  train  on  track  1  had  he 
i-en  watching  it.  His  attention  seems  to  have 
een  directed  to  the  passing  train  in  front,  and. 
earing  no  signal  of  the  approach  of  the  other 
rain,  he  found  himself  hemmed  in  in  this  posi- 
ion.  as  above  stated.  There  was  ample  evidence 
f  the  defendant's  negligence  to  have  gone  to  the 
ary.  The  cattle  train  should  not  have  started 
vor  this  crossing  without  having  given  some 
<>nial,  and  it  was  negligence  to  have  this  arm 
r  stick  sticking  out  from  the  other  train  18 
n<-h<>!c,  when  people  were  watching  there  to  get 
i<T(««  that  crossing.  But  the  defendant's  coun- 
<•!  claims  especially  from  the  evidence  above 
luoted  that  the  plaintiff  was  guilty  of  contrib- 
itorr  negligence  as  a  matter  of  law,  and  it  was 
>ot  a  qnestion  for  the  jury.     I'his  wag  a  ques- 


tion for  the  jury.  The  plaintiff  had  a  right  to 
go  across  the  tracks  at  this  crosslu?,  as  ho  hud 
no  notice  of  the  approach  of  the  cattle  train, 
and  as,  the  last  ne  saw  of  it,  it  was  standing 
still,  and,  as  his  attention  was  diverted  by  the 
moving  train  in  front  of  him,  it  was  for  the  jury 
to  suy,  under  all  the  circumstances,  whether 
his  negligence  contributed  to  the  injury.  If  be 
had  discovi-red  this  train  in  time,  he  might 
have  passed  to  the  west,  to  a  broader  space,  but 
it  was  right  upon  him  when  he  discovered  it. 
His  companion,  French,  had  taken  a  position 
there  for  safety.  He  knew  that,  if  he  stood  in 
the  center  between  these  tracks,  there  was 
space  enough  so  that  he  would  be  safe,  and  it  is 
calculated  that  this  space  is  sufficient  for  rail- 
road employes  and  other  people  to  stantl  between 
passing  trains.  While  the  space  was  narrow 
between  the  two  trains,  there  was  no  danger  if 
the  trains  were  properly  equipped.  He  had  no 
reason  to  expect  that  this  arm  would  stick  out, 
and  interfere  with  his  safety.  The  proof  is  that 
the  arm.  did  cause  the  mischief,  and  upon  this 
motion  for  a  new  trial  we  must  give  the  plain- 
tiff's testimony  the  most  favorable  view  it  will 
bear  to  him.  This  was  a  dangerous  crossing, 
and  I  think,  take  all  the  circumstances  of  the 
case.  Questions  of  the  negligence  of  both  the 
plaintiff  and  the  defendant  were  for  the  jury. 
The  plaintiff's  exceptions  should  be  sustaininl 
upon  the  ground  that  the  question  of  the  de- 
fendant's negligence  and  the  plaintiff's  negli- 
gence were  for  the  jury,  and  that  a  new  trial 
should  be  granted,  with  costs  to  the  appellant 
to  abide  the  event.     GREKN,  J.,  concurs. 

SOHABEK  et  al.,  Respondents,  v.  BAIXX>M, 
Appellant.  (Supreme  (3ourt.  Appellate  Di- 
vision, Third  Department.  .Tanuary  12,  1898.> 
Action  by  John  Schaber  and  others  uguinst 
Maggie  W.  Balcom.  No  opinion.  Order  modi- 
fied by  striking  out  therefrom  provision  for  mo- 
tion costs,  and,  as  so  modified,  affirmed,  with- 
out costs. 


SCHARMAN  v.  SCTHOEI.LB  et  a!.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  14,  1898.)  Action  by  .Tulius  Sohnrman 
against  Frederick  Sehoclle  and  others.  No 
opinion.  Motion  denied,  with  $10  costs.  See 
48  N.  Y.  Supp.  306. 


SCIINUR  V.  THIRD  AVE.  R.  (30.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  14,  1808.)  Action  by  Samuel  Schnur 
against  the  Third  Avenue  Railroad  (Company. 
Xo  opinion.    Motion  denied,  with  $10  costs. 


SORANTON,  Respondent,  v.  CASTAGXETO, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department.  .January  11,  1808.)  Ac- 
tion by  Jane  V.  H.  Scranton  against  Augustino 
G.  Castagneto.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


SHANNOX  T.  NEW  YORK  CENT.  &  H.  R. 
R.  CO.  (Supreme  C!ourt,  Appellntr  Division, 
Third  Department.  January  20,  IHDS.)  Action 
by  Catherine  Shannon,  as  administratrix, 
against  the  New  York  Ontral  &  Hudson  Uiver 
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Railroad,  Cumpany.  No  opinion.  Motion  for 
leuve  to  go  to  court  of  appeals  denied.  See  47 
N.  Y.  Supp.  1148. 


In  re  SHELDON.  (Supreme  Court,  Appel- 
late Division,  First  D<'partinent.  .Tanuary  21, 
1808.)  In  the  matter  of  (Jeorfte  U.  SUeldon. 
No  opinion.  Motion  to  dismiss  appeal  dismiss- 
ed.   See  4'J  N.  Y.  Supp.  377. 

SMITH  V.  WILLIAiis7~(Supreme  Court,  Ap- 
pellate DiviRion,  Second  Department.  .Janu- 
ary 'Jl,  1S!>8.)  Action  by  John  E.  Smith 
agaiiiKt  .Tcihn  T.  Williams.  No  opinion.  Mo- 
tion tu  dismiss  appeal  granted,  with  $10  costs. 

STAHL.  Appellant,  y.  KOOF,  Kespondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. January  5.  1898.)  Action  by  El- 
mer Stahl  against  Clarence  M.  Roof.  No  opin- 
ion.   Judgment  affirm,id,  with  costs. 

STEERS  et  al..  Respondents,  v.  STANT)ARD 
STRUCTURAL  CO.,  Appellant.  (Supreme 
Court,  Appelllite  Division,  First  Department. 
February  26,  1898.)  Action  by  Henry  D.  Steers 
and  others  against  the  Standard  Structural 
Company.  1.  S.  Corey,  for  appellant  C.  T. 
Tery,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

STEIKER  T.  PLATH.  (Supreme  0>urt,  Ap- 
pellate Division,  First  Department.  February 
11,  1808.  t  Action  by  Abbie  Striker  against 
Krnst  Plath.  No  opinion.  Motion  denied,  with 
«10  costs.    See  46  N.  Y.  Supp.  585. 

In  re  STEWART  etal.  (Snpreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 
ber 2,  1897.)  In  the  matter  of  the  judicial  set- 
tlement of  the  account  of  proceedings  of  John 
A.  Stewart,  William  Allen  Butler,  and  Col- 
gate Hoyt  as  trustees  cf  John  B.  Trover,  under 
the  last  will  and  testament  of  John  B.  Trover, 
deceased.  No  opinion.  Ex  parte  application  for 
appointment  of  special  gnardian  or  guardian 
ad  litem  denied 

STROBEL  et  al..  Appellants,  t.  KERR 
SALT  CO..  Respondent.  (Supreme  (^urt.  Ap- 
pellate Division,  Fourth  Department.  Decem- 
ber 18,  1897.)  Action  by  William  D.  Strobel 
and  others  against  the  Kerr  Salt  Company. 
Appeal  by  8  of  the  14  plaintiffs  from  a  judg' 
meat  entered  upon  a  decision  of  the  Wyoming 
special  term,  dismissing  the  plaintiffs'  com- 
plaint. The  action  was  to  restrain  the  diver- 
sion of  the  waters  of  the  Oatka  creek,  which 
passed  through  the  towns  of  Gainsville,  War- 
saw. Middlebury,  and  Covington,  in  the  county 
of  .Wyoming,  the  towns  of  I'avillion,  Stafford, 
and  Le  Roy,  in  the  county  of  (Jenesee,  and 
town  of  Wheatland,  in  the  county  of  Monroe, 
and  from  polluting  the  waters  of  said  stream, 
by  the  respondent,  a  corporation  engaged  in 
the  production  of  salt  at  the  upper  end  of  the 
said  stream.  The  plaintiffs  were  the  owners 
of  about  14  grist  mills,  a  saw  mill,  plaster  mill, 
and  woolen  mill  upon  the  said  stream,  that 
had  been  in  existence  many  years  prior  to  the 
discovery  of  salt  in  that  section,  which  discov- 
ery occurred  in   1879  or  1880.     In  1886  and 


1887  the  defendant  built  a  larpe  structure  ft  i 
point  on  the  stream  just  below  -whepc  two  n'JiT 
streams  intersecting  formed  the  Oatka  cre-l 
It  built  a  large  structure,  sank  7  wells  ti  ; 
depth  of  about  2,000  feet,  where  the  depos-'i  ■ ' 
solid  salt  was  found.  The  method  of  pruilo.:; 
salt  is  as  follows:  A  casing  is  sunk  in  the  «• 
of  a  diameter  of  5%  inches,  in  which  is  ins^r- 
a  tube  of  a  diameter  of  3%  inches.  Betw 
the  casing  and  the  tubing  fresh  water  fr  : 
the  stream  is  forced  to  the  rock  below,  diss  ''• 
iug  it  into  brine.  The  brine  is  then  forced  tv  tt 
surface,  and  put  into  large  open  tanks,  fur  ti- 
evaporation  of  the  brine  by  exposure  to  the  -: 
mosphere,  during  which  time  it  receives  trp..- 
ment  by  quicklime  for  the  precipitation  cf  E- 
purities.  It  is  then  put  under  shelter,  and  r" 
jected  to  the  Application  of  artificial  heat  i-zi 
the  water  f orce<l  out  of  it  in  the  form  of  stfts.": 
which  afterwards  becomes  condensed,  and  tb- 
water  restored  to  the  stream.  Tlie  last  .v«i- 
preceding  the  trial  of  the  action  (which  was  -■: 
1803),  the  defendant  produced  between  43.'.»" 
and  44,000  tons  of  salt  being  a  daily  avem;' 
product  of  about  860  barrels.  The  fall  capacii; 
of  its  works  was  1,200  barrels  daily.  A  saCi- 
cient  amount  of  brine  of  the  strength  of  %  dt- 
grecs  to  produce  a  barrel  of  salt  is  13.35  cobi- 
feet.  That  is,  that  quantity  of  water  mast  he 
evaporated  to  produce  a  barrel  of  salt  with  > 
brine  of  95  degrees.  Soon  after  the  erecti<'« 
of  defendant's  salt  works,  other  salt  work< 
were  constructed  by  other  parties  below  and 
upon  the  same  stream  to  number  of  10  or  1^ 
that  used  the  waters  of  this  stream  in  the  pro- 
duction of  salt  in  the  same  manner  as  the  d^ 
fendant  does.  The  plaintiff  Manger's  mill  i> 
situate  nearest  the  defendant's  salt  works,  and 
a  mile  and  a  half  therefrom,  and  is  the  011I7 
mill  of  the  plaintiffs  between  it  and  the  sali 
works  below.  The  nearest  mill  of  the  appel- 
lants to  the  defendant's  salt  works  is  that  of 
the  appellant  Flora  Hook,  which  is  about  lu 
miles  from  the  defendant's  works.  The  other 
appellants  have  mills  further  down  the  stream. 
The  distance  npon  the  stream  occupied  bv  the 
plaintiffs'  mills  and  the  various  salt  works  is 
from  30  to  35  miles.  The  trial  court  made  its 
decision  in  writing,  embracing  certain  findings 
of  fact  and  other  findings  upon  request  to  6ii<l. 
After  stating  the  course  of  the  stream,  and  re- 
ferring to  the  manufactories  of  the  plaintiffs, 
among  other  findings  are  the  following:  •That 
the  plaintiffs  severally  own,  operate,  and  tat 
several  years  last  past  before  the  bepinninc 
of  this  action  owned  and  operated,  mills  and 
manufactories  situated  at  different  points  upoa 
the  stream  known  as  'Oatka  Creek,'  and  each 
of  said  plaintiffs  have  been  accustomed  to  ds« 
the  waters  of  said  stream  for  obtaining  power 
in  operating  his  said  mill  or  factory.  The  sup- 
ply of  water  flowing  into  said  creek  varies  in 
amount  in  different  years  and  in  different  sea- 
sons of  the  same  year.  •  •  •  That  all  of  the 
drainage  of  the  valleys  below  the  defendant's 
salt  works  flows  into  the  said  Oatka  creek,  aod 
the  amount  of  water  flowing  in  the  stream  it- 
creases  below  the  defendant's  said  salt  wort> 
to  the  point  where  It  flows  into  the  Genesw 
river,  except  that  at  one  place  above  soar 
of  the  plaintiffs'  said  mills  or  factories  in  drj 
seasons  the  flow  of  water  in  said  stream  whou' 
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ll-i; 


?i\s«>55  for  a  time.  Thut  the  premises  of  the 
ofoiidiuit  and  its  salt  works  lie  in  the  valley 
f  the  said  Oatka  creek,  and  the  said  works 
ta.nci  near  the  said  creek,  and  the  natural 
rainage  therefrom  is  into  said  stream.  That 
:\  the  process  of  manufacturing  salt,  water 
orttaining  salt  in  solution  has  flowed  by  such 
ntnral  drainage  from  said  works  into  said 
tream.  That  since  the  beginning  of  this  ac- 
ioii  the  defendant  has  constructed  a  trench 
>etween  its  works  and  the  said  stream,  so  lo- 
Jite-d  and  constructed  as  to  carry  any  water 
■ontaining  salt  in  solution  that  might  escape 
>>'  drainage  from  defendant's  works  into  the 
iaitl  salt  wells..  »  »  ♦  That  the  coufigura- 
ion  of  the  ground  on  either  side  of  the  stream 
«  such  that  the  water  or  vapor  escaping  from 
said  boilers  or  grainers  as  it  condenses  into 
.vator  naturally  returns  to  the  same  stream." 
rhis  last  conclusion  was  found  with  reference 
to  the  proof  that  on  either  side  of  the  valley 
kvhere  the  defendant's  works  were  located  hills 
rf>Be  to  the  height  of  150  feet,  and  between 
those  hills  the  evaporation  occurred  in  the 
t>rocess  of  producing  salt.  The  trial  court  fur- 
ther held  that  the  defendant  had  not  diverted 
the  stream  except  in  manufacturing  the  salt, 
uud  had  not  pennitted  the  escape  of  any  foreign 
substances  into  the  stream,  except  by  the  nat- 
ural drainage  from  its  own  lands;  that  the  use 
of  the  waters  of  the  creek  made  by  the  defend- 
ant was  a  proper  and  necessary  use  of  the 
Rame  in  the  transaction  of  its  business,  such  as 
it  ivas  lawfully  entitled  to  make,  and  by  such 
use  it  had  not  perceptibly  or  materially  di- 
minished the  natural  flow  of  the  water,  and 
had  not  unlawfully  pollated  or  diverted  the 
stream  to  the  prejudice  of  the  plaintiffs;  that 
the  plaintiffs  were  not  entitled  to  an  injunction, 
nor  to  the  relief  demanded  In  the  complaint. 
Damages  were  not  claimed  in  the  complaint, 
but  were  expressly  reserved  therein  for  subse- 
quent actions.  Theodore  Bacon,  for  appellants. 
Norris  Morey,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs. 

W^ARD,  J.  (dissenting).     The  disposition  of 
this   case   involves    the    consideration    of   the 
rights  and  interests  of  the  parties  to  this  appeal 
in  the  waters  of  the  Oatka  creek.    It  would  not 
ordinarily  seem  to  be  necessary  at  this  period 
of  oar  jarispmdence  to  state  the  law  governing 
the  rights  and  duties  of  riparian  owners  along 
the  fresh-water  streams  of  this  state,  but  the 
novel  conditions  which  this  case  discloses,  and 
the  application  of  its  facts  to  the  law  regulating 
water  courses,  seem  to  render  it  necessary,  and 
we  shall  first  consider  the  law  governing  the 
case,  and  then  refer  to  the  facts.    "Every  pro- 
prietor of  lands  on  the  banks  of  a  river  has  nat- 
ural and  equal  rights  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands 
as  it  was  wont  to  run  (currere  solebat)  without 
diminution  or  deviation.    No  propriotor  has  the 
right  to  use  the  water  to  the  prejudice  of  other 
jiroprietors  above  or  below  him  unless  he  has  a 
prior  right  to  divert  it,  or  title  to  some  exclu- 
>ive  enjoyment.     He  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  while  it  pass- 
e*  along.     'Aqua  currit  et  debit  currere  ut  cur- 
r>TP   solebat'    is    the    language    of    the    law. 
Though  he  may  use  the  water    while  it  runs 
over  his  land,  as  an  incident  of  the  laud,  he 


canuot  unreasonably  detain  it.  or  give  it  an- 
other direction;  and  he  must  return  it  to  its 
ordinary  channel  when  it  leaves  his  estate. 
Without  the  consent  of  the  adjoining  proprietor, 
he  cannot  divert  or  diminish  the  quantity  of 
water  which  would  otherwise  descend  to  the 
proprietor  below,  nor  throw  back  the  water  up- 
on a  proprietor  above,  without  a  grant,  or  unin- 
terrupted enjoyment  for  twenty  years,  which 
is  evidence  of  it"  3  Kent,  Comm.  (13th  Ed.) 
439.  The  same  rule  is  announced  by  Judge 
Story  in  Tyler  v.  Wilkinson,  4  Mason,  397. 
Fed.  Cas.  No.  14,312.  and  it  is  affirmed  by  the 
decisions  of  the  courts  of  this  state.  Bellinger 
V.  Railroad  CV).,  23  N.  Y.  42;  ainton  v.  Myers, 
46  N.  Y.  511;  Covert  v.  Cranford,  141  N.  Y. 
521,  525.  36  N.  E.  597;  Gilzinger  v.  Water 
Co.,  66  Hun,  173,  21  N.  Y.  Supp.  121;  Townsend 
V.  Bell,  62  Hun,  .306,  17  N.  Y.  Supp.  210: 
O'Biley  v.  McChesney,  3  Lans.  278,  282:  Car- 
hart  V.  Gaslight  Co.,  22  Barb.  297;  Smith  v. 
Cranford,  84  Hun,  318,  32  N.  Y.  Supp.  375; 
Standen  v.  Water  Co.  (Sup.)  35  N.  Y.  Sunp.  92; 
High,  Inj.  i  794;  Garwood  v.  Railroad  Co.,  83 
N.  Y.  400;  Smith  v.  City  of  Rochester,  92  N. 
Y.  463.  Nor  do  the  cases  of  Prentice  v.  Geiger, 
74  N.  Y.  841,  McCormick  v.  Horan,  81  N.  Y. 
86,  Booth  V.  Railroad  Co.,  140  N.  Y.  267.  35 
N.  E.  692,  in  all  of  which  Judge  Andrews  wrote 
the  opinion  of  the  court,  and  cited  by  the  learned 
counsel  for  the  respondent,  conflict  with  the  mle 
thus  laid  down.  Judge  Andrews,  in  Covert  v. 
Cranford,  supra,  expressly  reaffirms  the  doc- 
trine of  the  common  law  as  laid  down  by  Kent 
in  the  following  statement:  "The  maxim, 
'Aqua  currit  et  debit  currere,'  says  Denio,  J. 
in  Bellinger  ▼.  Railroad  0>.,  supra,  'absolutely 
prohibits  all  indiTiduals  from  interfering  with 
the  natural  flow  of  water  to  the  prejudice  of 
another  riparian  owner  upon  any  pretense,  and 
subjects  him  to  damages  at  the  suit  of  any  par- 
ty injured  without  regard  to  any  qnestion  of 
negligence  or  want  of  care.' "  This  Judge  An- 
drews quotes  with  approval.  The  trial  court  In 
the  case  at  bar  seems  to  have  reached  the  con- 
clusion that  the  strictness  of  the  early  laws  as 
to  water  courses  has  been  modified  in  favor  of 
large  combinations  of  capital  or  corporations 
who  sought  to  carry  on  their  business  opera- 
tions as  those  operations  were  beneficial  to 
the  public,  and  that,  where  the  rights  of  small 
mill  owners,  manufacturers,  or  property  hold- 
ers come  in  conflict  with  those  operations,  they 
were  not  to  be  regarded  with  the  same  strict- 
ness, or  afforded  the  same  protection,  as  under 
the  ancient  law,  provided  the  public  good  re- 
quired it.  This  argument  is  earnestly  pressed 
upon  this  review  by  the  learned  counsel  for 
the  respondent.  The  learned  trial  court  cites 
an  Indiana  case  (Barnard  v.  Sherley,  135  Ind. 
547,  34  N.  E.  600,  35  N.  B.  117),  which  was  a 
case  where  the  defendants  sunk  an  artesian 
well  on  their  own  premises,  and  turned  the  wa- 
ter into  a  small  stream  that  flowed  across  tne 
plaintiff's  land,  and  which  was  the  only  nat- 
ural possible  means  of  escape.  Afterwards 
tho  ^vater  was  found  to  have  medicinal  prop- 
erties, and  a  sanitarium  was  erected  for  the 
treatment  and  bathing  of  persons  afflicted  with 
various  diseases.  It  was  neld  that  the  defend- 
ants were  not  liable  for  allowing  the  water  so 
polluted  to  flow  into  the  stream,  there  being 
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no  negligence  or  malice,  and  all  due  care  being 
used  to  avoid  the  injury.  The  trial  court  also 
qnoten  Coal  Co.  t.  Sanderson,  113  Ta.  145.  A 
Atl.  453.  where  water  pumped  from  coal  minen 
and  discharged  into  a  stream  by  a  coal  corpo- 
ration was  sanctioned  by  the  courts;  and  also 
an  Alabama  case  of  a  similar  character  (Iron 
Co.  T.  Dye,  87  Ala.  470,  0  South.  102).  After 
reviewing  those  cases,  the  trial  court,  in  its 
opinion,  seems  to  approve  the  following:  It 
ways:  "The  court  fthe  Indiana  court]  laid  down 
this  proposition:  Where  a  work  is  lawful  in  it- 
self, and  cannot  be  carried  on  elsewhere  than 
where  nature  located  it,  or  where  public  neces- 
sity requires  it  to  be,  then  those  liable  to  receivw 
injury  from  it  have  a  right  only  to  demand 
that  it  shall  be  conducted  with  all  due  care,  so 
as  to  give  as  little  annoyance  as  may  reasonably 
be  expected,  and  any  injury  that  mav  result  not- 
withstanding such  care  in  the  management  of 
the  work  must  be  borne  without  compensation. 
It  is,  then,  a  case  in  which  the  interests  and 
convenience  of  the  individual  must  give  way 
to  the  general  good."  We  have  the  right  to 
look  into  this  opinion  of  the  trial  court  to  as- 
certain the  views  of  the  court  upon  which  its 
decision  was  founded.  The  learned  trial  court 
could  hardly  have  considered  the  full  effect  of 
the  conclusion  it  reached.  As  applied  to  the 
case  at  bar,  it  means  simply  this:  that  upon 
the  discovery  of  this  salt  deposit  2,000  feet  be- 
neath tliis  stream,  the  defendant,  well  know- 
ing the  existence  of  the  plaintiffs'  mills  and 
their  long  use  and  appropriation  of  the  waters 
of  the  stream  in  their  business,  and  being  bound 
to  know  the  law  governing  the  rights  of  parties 
in  that  regard,  devotes  the  stream  to  a  use 
hitherto  unknown,  and  which  could  not  have 
been  anticipated  by  any  of  the  prior  occupants 
of  the  stream:  and  in  carrying  on  a  large  and 
profitable  business  converts  a  fresh-water 
stream  into  a  salt-water  stream,  to  the  manifest 
injury  of  the  mill  proprietors  below,  without 
compensation  to  them,  or  condemnation  of  their 
rights,  which  amounts  to  a  certain  extent  to 
the  confiscation  of  their  property.  Carrying 
this  principle  further,  license  would  be  given 
to  any  other  combination  of  capital  to  crush 
out  the  little  holders  and  individuals  under  the 
specious  pretext  of  the  public  good.  Examples 
of  the  pernicious  effects  of  such  a  doctrine 
miKht  be  multiplied  iudcfinitely.  They  will 
readily  occur  to  a  reflecting;  mind.  We  cannot 
disguise  the  fact  that,  while  the  growth  of  cor- 
IKirations  and  vast  combinations  of  capital  in 
this  country  has  useful,  nay,  indispensable, 
features,  yet  their  tendency  is  to  crush  out  the 
individual,  and  advance  their  own  interests. 
At  least  this  idea  has  taken  hold  of  great  num- 
bers of  our  people,  especially  the  laboring  class- 
es, and  the  mutterings  of  discontent,  if  not  rev- 
olution, are  heard  in  every  direction.  The  peo- 
ple, in  thih  emergency,  turn  naturally  to  the 
courts,  as  just  and  conservative  bodies,  to  pro- 
tect alike  the  individual  and  the  combination, 
and  the  courts  must  perform  that  duty.  The 
loose  doctrine  as  to  the  invasion  of  private 
rights  which  seems  to  be  inculcated  by  the  cases 
we  have  last  considered  does  not  correctly  state 
the  law  of  this  state.  In  this  state,  beyond  the 
range  of  the  maxim,  "De  minimis  non  curat 
lex"  (the  law  regards  not  mere  trifles),  wherev- 


er the  citizen  suffers  substantial  damage  i 
the  act  of  another  the  law  affords  rodr^<. 
the  damages  are  capable  of  being  sis<-i^,-!4 
in  an  action  at  law,  i^edress  must  be  had  in  >■• 
an  action.  If,  from  the  nature  of  the  act  rr* 
mitted  or  threatened,  justice  cannot  be  i)-' 
or  the  damages  accurately  ascertained,  or  ir? 
arable  mischief  be  threatened,  or  a  miiliip'. 
ty  of  suits  might  result,  equity  may  be  inv..,. 
and  the  restraining  power  of  the  court  ••al! 
into  exercise.  The  strict  rule  of  the  iiiuizr 
!aw  as  -to  water  courses  has  not  lK>en  nn"rjfl» 
but  it  has  been  amplified  and  extended  tu  ^« 
as  far  as  justice  and  equity  would  permit.  ti4 
changed  and  ever-changing  conditions  that  iU 
growth  of  a  great  country  manifests,  an<j  -i<) 
exhaustive  opinion  of  Grover.  J.,  in  Clint.'D  '. 
Myers,  supra,  reviews  this  subject,  pointing  "-1 
the  new  cases  to  which  this  law  has  been  a?- 
plied,  and  other  cases  have  arisen  where  tM 
courts  have  done  the  same  thing,  but  in  £> 
case  has  the  right  of  the  individual.  bowrr.-t 
humble  his  station  or  inconsequential  bis  Iki-i- 
ness,  been  sacrificed  to  meet  the  enaergpn<^ 
or  wants  of  combinations  of  capital.  Tho  IVdb- 
sylvania  supreme  court  at  an  earlier  time  an- 
nounced the  correct  doctrine  in  Wheatley  r. 
Ohrisman,  24  Pa.  St  302.  In  that  case  tb« 
defendant  claimed  Uiat  he  had  a  legal  right  ;» 
use  a  reasonable  qnantity  of  water  for  xh* 
purposes  of  his  basmees,  but  it  was  held  ibut 
his  business  might  reasonably  require  in"n> 
than  he  could  take  consistently  with  the  riiA'' 
of  the  plaintiff,  and  that  the  reasonable  »« 
should  be  with  respect  to  the  rights  of  others. 
Black,  J.,  said:  "We  cannot  see  how,  or  on 
what  principle,  the  correctness  of  this  can  be 
impugned.  Tlie  necessities  of  one  man's  busi- 
ness cannot  be  the  standard  of  another's  ri!.'hr< 
in  a  thing  which  belongs  to  both.  •  •  •  The 
defendant  has  the  right  to  such  a  use  as  he 
could  make  of  the  water  without  materially 
diminishing  its  qnantity,  or  corrupting  it  in 
quality.  If  he  needed  more,  he  was  bound  t» 
buy  it.  However  laudable  his  enterprise  may 
be,  he  cannot  carry  it  on  at  the  expense  of  his 
neighbor."  This  statement  seems  peculiarly 
appropriate  to  the  conditions  existing  upon  Oat- 
ka  creek.  That  the  corporate  interests  thit 
have  invested  the  large  amount  of  capital  in 
the  development  of  salt  in  that  region  shnuld 
be  anxious  to  preserve  the  advantage  thoy  have 
asserted  of  manufacturing  salt  largely  'at  the 
expense  of  their  neighbors  not  engaged  in  that 
business,  is  not  strange;  that  the  viUages  and 
sections  of  country  benefited  by  this  s;ilt  de- 
velopment should  be  anxious  to  maintain  it  at 
all  hazards,  we  can  understand:  but  we  hare 
not  the  right  to  overlook  the  right  of  tlir  cit- 
izens engaged  in  other  kinds  of  manufacturini; 
upon  this  stream  to  enjoy  their  property,  and 
be  protected  from  harm,  whatever  disadvantage 
it  may  be  to  other  partiea  The  defendant 
made  the  investment  and  took  its  chances  with 
its  eyes  wide  open  to  any  possible  consequenoes 
that  might  result  as  an  infringement  of  the 
rights  of  the  mill  owners  through  its  salt  oper- 
ations. A  high  English  court  has  statiKl  the 
right  doctrine  in  Attorney  General  v.  Borooftb 
of  Birmingham,  4  Kay  &  J.  528.  In  that  ca>e 
it  was  argued  that  a  great  city  like  Birming- 
ham should  not  have  the  escape  of  its  sewage 
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ut  off  because  o(  the  inconvenience  of  own- 
ra  of  lands  upon  which  it  was  turned,  and  Vice 
'hancellor  Page  Wood  said:  "So  far  as  this 
•ourt  is  concerned,  it  is  a  matter  of  absolute 
ndifferenee  whether  the  injunction  will  affect 
I  {lupulation  of  two  hundred  and  fifty  thousand 
ir  a  single  individual  carrying  on  a  manufac- 
iiro  for  his  own  benefit."  And  see  Kvans  v. 
ift'rriweather,  3  Scam.  495;  Sattcrfield  v.  Kow- 
111.  83  Oa.  187,  9  S.  E.  677;  Kailroad  Co.  v. 
lamUton  (Ala.;  1893)  14  South.  167.  In  the 
ust  case  a  corporation  using  the  waters  of  a 
^iroann  for  washing  ore  in  such  a  manner  as 
•  I  foal  the  water  so  that  the  stock  would  not 
Iriiik,  and  destroying  it  for  domestic  purposes, 
t  \va8  held  liable  for  the  damage  sustained,  ai- 
lioufrh  the  ore  was  valueless  without  washing, 
mil  the  stream  furnished  the  only  available  wa- 
i'T  supply  for  the  purpose,  and  the  company 
is<m1  the  customary  and  best  means  for  purify- 
ng  the  water  after  being  used.  This  case 
vould  seetu  to  indicate  a  different  view  of  the 
luostion  we  are  considering  from  Iron  Co.  v. 
t).vp.  87  Ala.  468,  6  South.  192. 

We  are  now  brought  to  a  consideration  of 
ho  facts  in  this  case  as  disclosed  by  the  evi- 
U'nce.  A  large  number  of  witnesses,  inelud- 
ag  the  plaintiffs,  millers  and  other  persons  fa- 
niliar  with  the  operation  of  the  plaintiffs'  mills, 
cstified  that  they  had  long  been  acquainted 
ivith  Oatka  creek,  its  supply  of  water,  the  oper- 
itiuus  of  its  mills,  and  the  effect  of  the  water 
ipon  the  mill  gearing,  wheels,  and  machinery. 
rbey  are  quite  clear  and  uniform  in  the  state- 
iiont  that  before  the  establishment  of  the  salt 
tvorks  of  the  defendant  and  others  the  supply 
>f  crater  was  much  greater  in  the  Oatka  crees 
linn  afterwards.  In  one  case  the  witness  stat- 
tl  that  he  had  not  been  able  to  grind  more 
hnn  one-half  as  much  grain  at  his  mill  during 
:bt>  same  period  of  time  after  the  salt  works 
were  constructea  as  before.  It  docs  not  ap- 
]ear  that  the  condition  of  the  country  as  to  be- 
nfc  cleared  had  changed  to  any  extent  for  sev- 
eral years  preceding  the  building  of  the  salt 
works  and  since  that  time,  so  as  to  affect  the 
icater  conditions.  The  trial  was  in  1893,  and 
he  witnesses  stated  that  for  six  or  seven  years 
lefore  the  trial  the  supply  of  water  was  great- 
y  diminished  from  what  it  hud  been  for  a  series 
>f  years  prior  to  1886.  Those  witnesses  testi- 
i<Hl  also  that  the  iron  upon  the  mill  machinery, 
in<l  connected  with  it,  that  had  been  exposed 
:o  the  salt  water,  had  rusted,  scaled,  and  been 
>aten  out  and  otherwise  injured  to  a  much 
rreater  extent  than  had  occurred  before  the 
'alt  was  introduced  into  the  stream.  This  ev- 
ilfiic-e  came  from  men  who  operated  the  mills, 
oxiikI  the  water,  and  were  interested  in  know- 
up  what  caused  the  difference  in  the  condition 
if  the  iron  and  machinery  which  they  observed, 
riit-y  did  not  indulge  in  any  speculations  or  the- 
,ri«'H,  or  assume  to  give  expert  testimony,  but 
:h«*y  stated  the  facts,  from  which  it  clearly  ap- 
K-arod  that,  as  a  result  of  the  establishment  of 
he  defendant's  salt  works  and  others,  positive 
Inmages  came  to  the  mill  owners  in  two  re- 
tpects:  First.  Such  an  appropriation  and  diver- 
jion  of  the  water  of  the  creek  as  seriously  crip- 
pled their  ability  to  carry  on  the  works  of  the 
plaintiffs,  and  thus  diminishing,  if  not  utterly 
lestroyiag,  the  profits  of  their  business,  and  in 


seasons  of  low  water  and  drouths  they  had  to 
suspend  their  lm!>iness  very  largely  for  wont  of 
water,— a  condition  that  hud  not  existed  to  any 
such  extent  prior  to  the  «>Htablishment  of  the  salt 
works.  The  extent  of  this  diversion  is  not  ac- 
curately ascertained,  but  the  chief  expert  for 
the  defendant  testified  that  at  the  defendant's 
works  the  loss  of  water  was  103%  gallons  per 
minute,  none  of  which  was  restored  to  the 
stream,  unless  it  was  embraced  within  the  con- 
densed vapors  that  were  retarded  in  their  flight 
by  the  configuration  of  the  hills,  and  thus  re- 
turned to  the  stream.  Even  this  calculatinu 
would  create  a  loss  of  149,280  gallons,  or  4,739 
barrels,  each  24  hours,  at  the  defeiiduut's 
works;  and  adding  to  this  the  loss  upon  the 
same  basis  of  12  other  establishments,  all  pro- 
ducing salt,  and  using  the  waters  of  the  croi>k 
for  that  purpose,  it  is  readily  seen  that  the 
diversion  must  have  been  of  a  very  serious 
character  at  moderate  or  low  stages  of  the  wa- 
ter. The  tendency  of  the  plaintiffs'  proof  was 
to  show  a  much  larger  abstraction  or  diversion 
from  the  waters  of  the  creek.  This,  it  will  be 
observed,  was  not  an  ordinary  use  of  water 
by  the  upper  proprietor,  where  the  only  loss  is 
the  evaporation  of  water  from  ponds  or  races, 
where  the  water  is  temporarily  detained,  and 
then  the  water  restored  to  the  stream  below 
in  substantially  the  same  condition  as  it  was 
obtained  from  the  stream  above, — simply  use 
ot  the  water,  so  to  speak;  but  here  the  water  is 
supplied  through  wells  to  the  bowels  of  the 
earth,  pumped  up  again,  its  character  changed, 
and  large  quantities  of  the  water  never  return- 
ed to  the  stream.  The  other  ground  of  com- 
plaint is  the  pollution  of  the  water  of  the  whole 
stream  by  reason  of  the  manufacturing  by  the 
defendant  and  others  of  salt.  It  is  said  by  the 
learned  counsel  for  the  respondent — facetiously, 
as  we  suppose — that  "salt  is  neither  defiling  nor 
corrupting";  on  the  contrary,  it  is  "purifying 
and  preserving."  In  this  we  concur,  if  it  is  ap- 
plied to  the  legitimate  purposes  for  which  saJt 
is  used;  but  the  corroding  tendencies  of  salt 
upon  iron,  and  its  effect  upon  boilers  where  salt 
water  is  used,  can  hardly  be  questioned  from 
the  evidence  in  this  case.  It  is  established  by 
a  great  preponderance  of  the  evidence,  and  by 
the  most  satisfactory  evidence,  that  the  waters 
of  this  stream  have  been  substantially  changed 
by  the  salt  which  in  some  manner  gets  into  this 
stream  from  the  fait  works;  that  it  is  unfit  for 
drinking  purposes,  injurious  to  machinery  to 
such  an  extent  that  bolts,  spikes,  valves,  and 
other  apparatus  connected  with  mill  machinery 
have  had  to  be  frequently  repaired  and  renewed 
at  much  expense  and  delay  to  the  mill  owners, 
—a  condition  of  things  which  did  not  exist  prior 
to  the  introduction  of  the  salt  works.  A  wit- 
ness for  the  plaintiffs  (Prof.  Lattimore,  of 
Rochester)  made  an  analysis  of  44  bottles  of 
water  that  had  been  selected  at  different  points 
from  Oatka  creek,  and  some  of  them  between 
the  mill  of  the  plaintiff  Munger,  whose  mill 
was  the  highest  up  the  stream,  and  the  defend- 
ant salt  works,  all  the  other  salt  works  being 
below  Slunger's  mill;  and  a  table  is  given  in 
the  evidence  of  the  result.  A  few  of  tho  re- 
sults showing  the  number  of  grains  of  salt  to 
the  gallon  of  water  we  give:  No.  7,  14,ir>2.(»;i 
grains;  No.  13,  0,038.09  grains;   No.  16,  2,42-2.- 
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53  graing;  No.  32,  6,396.90  grains;  No.  33,  8,- 
839.26  grains;  No.  34,  3,77(i.(>7  (trains;  No.  43, 
l.S«4.41  grains;  No.  44,  5,201.0(3  grains.  The 
lowest  amount  ascertained  from  any  of  the 
siieeimens  was  .U3  grains  per  gallon;  No.  23, 
1.75  grains;  No.  14,  2.33  grains.  Three  other 
sppcimous  were  less  than  50  grains  of  salt  per 
gallon.  All  the  others  were  above  50  grains, 
and  mostly  several  hundred  grains,  per  gallon. 
A  table  was  prepared  by  a  chemist, — a  witness 
for  the  defendant, — who  produced  a  table  show- 
ing the  results  of  water  that  had  been  taken 
from  the  stream  and  analyzed.  The  result  of 
this  analysis  seemed  to  be  that  the  water  con- 
tained considerable  less  salt  per  gallon  than 
Prof.  Lattimore's  tables  indicated.  It  was  ap- 
parent, however,  that  the  difference  in  the 
quantity  of  salt  found  in  the  specimens  was  due 
to  the  places  from  where  the  water  was  taken. 
A  little  care  on  one  side  could  have  found  water 
where  fresh  water  was  pouring  in  from  little 
streams  that  emptied  into  Oatka  creek,  and  the 
other  specimens  could  have  been  obtained  from 
parts  of  the  creek  not  so  replenished.  But 
these  analyses,  together  with  the  evidence  of 
witnesses  who  tasted  the  water,  and  saw  its 
operations,  leave  no  doubt  but  what  the  water 
of  the  creek  was  quite  salty,  in  some  places 
more  than  others,  perhaps,  but  its  character 
was  changed  substantially  from  fresh  to  salt 
^vater,  and  the  only  question  upon  this  branch 
of  the  case  is  the  effect  of  this  water  upon  the 
rights  and  property  of  the  plaintiffs.  A  care- 
ful review  of  the  testimony  discloses  a  failure 
of  the  defendant  to  meet  the  plaintiffs'  testi- 
mony in  this  regard.  Its  witnesses  were  prin- 
cipally experts,  who  advanced  theories  and 
«tated  experiments  that  had  been  made  both  as 
to  the  diversion  of  the  water  and  the  effect  of 
salt  water  upon  the  machinery.  The  chief  ex- 
pert for  the  defendant  was  Prof.  Wittham,  an 
nvdraulic  engineer,  residing  in  Philadelphia. 
His  experience  wiUi  salt  water  hod  been  prin- 
cipally with  sea  water  as  connected  with  ves- 
sels. He  testified  that  he  had  discovered  but 
little  damage  from  sea  water  to  boilers  and  oth- 
er machinery  of  ships.  Dr.  Frank  P.  Van  Den- 
hnrgh,  another  expert  witness  for  defendant  (a 
'Chemist  residing  in  Buffalo),  stated  that  he  had 
made  analyses  of  sea  water  taken  from  both 
the  Atlantic  and  Pacific  Oceans;  that  the  At- 
lantic sea  water  contains  1,670.55  grains  of 
salt  per  gallon,  while  the  Pacific  water  contains 
1.422.56  grains  per  gallon.  It  will  be  observed 
that  there  was  a  much  less  quantity  of  salt  per 
gallon  in  sea  water  than  in  sererol  of  the  speci- 
mens analyzed  by  Prof.  Lattimore  which  we 
have  given.  Wittham  testified  to  an  opinion 
that  sea  water  would  produce  no  greater  cor- 
rosive effect  upon  machinery  thaa  fresh  water, 
and  in  some  respects  he  would  prefer  salt  wa- 
ter to  fre.sh;  while  Van  Denburgh,  on  the  oth- 
er hand,  testified  that  salt  water  was  frequent- 
ly nsed  on  shipboard  in  connection  with  machin- 
•ory  from  necessity,  but  the  quantity  of  chloride 
(the  name  given  to  the  corrosive  substance  con- 
tained in  salt)  is  so  excessive  in  that  case  that 
it  was  not  desirable,  and  positively  objectiona- 
ble; that  he  should  not  think  of  using  sea  wa- 
ter in  boilers  if  he  could  get  fresh;  that  there 
would  be  double  reason  for  this, — the  fuel  con- 
sideration, and  also  the  action  of  the  chloride 


upon  the  iron.  He  was  unwilling  to  give  u 
opinion  as  to  how  many  grains  of  salt  in  ware; 
would  create  this  corrosive  condition,  but  heo.l 
not  think  that  50  grains  of  coDimon  salt  to  tt^ 
gallon  would  produce  that  effect.  This  c  i 
dieting  evidence  of  the  two  distinguishc'd  (%■ 
perts  we  have  named  shows  the  unsatisfao'-rr 
nature  of  this  class  of  evidence.  It  is  far  iI^!< 
convincing  than  the  evidence  of  facts  which  ocr 
senses  recognize  as  establishing  propi>siti'>ni 
which  no  amount  of  expert  testimony  can  •>-.-•  r- 
throw.  We  shall  not  attempt  to  advert  tit  ib' 
testimony  in  this  voluminous  record  furftrr 
than  to  refer  to  a  number  of  specimens  of  ir-i: 
pipe,  valves,  etc.,  that  were  produced  apoa  t!j" 
trial,  and  which  we  have  examined.  SevfJ 
of  these  specimens  disclose  incrustations  of  ss/. 
others  have  indications  of  decay  and  injury.  ■.  :<• 
cause  of  which  is  not  very  apparent,  bai  itf 
tendency  of  the  evidence  of  these  specimeo*  ij 
to  strengthen  the  testimony  of  the  plaintiffs  a: 
to  the  effect  of  salt  water  upon  iron. 

But  it  is  urged  by  the  learned  counsel  for  tk' 
respondent,  and  suggested  in  the  (pinion  of  IM 
trial  conrt,  that  the  defendant  is  not  alon<>  r>.- 
sponsible  for  the  conditions  of  the  waters  of  'br 
creek;  that  all  the  other  salt  works  have  contri*^ 
uted  to  that  result,  and  that  it  is  impossib>  t> 
determine  the  exact  measure  of  the  defendact's 
responsibility,  either  for  the  diversion  of  tt>e 
water  or  its  condition;  tliat  it  also  appears  tiai 
sewerage  from  the  village  of  Warsaw,  and  otti- 
er  impurities,  have  passed  into  this  creek,  whkl: 
contribute  to  the  difficulty  of  fixing  any  resp<-ii- 
sibility  npon  the  defendant.  This  argmLHii 
is  often  advanced  in  cases  where  a  nnmb«  cf 
persons  or  concerns  contribute  to  a  commo 
nuisance,  and  it  is  sometimes  difficult  to  appor- 
tion the  damage  where  but  one  of  the  wroc;- 
doers  is  sued.  This,  however,  is  not  an  actioo 
to  recover  damages,  but  an  action  broajdi: 
against  defendant  to  enjoin  it  against  divertinc 
the  waters  of  the  stream  and  cormptinf  it 
Damages  are  expressly  left  to  other  actiooi 
The  purpose  of  the  plaintiffs  is  to  establish  ifat 
right  to  enjoin  the  parties  guilty  of  this  wtde;. 
and  it  is  sufficient  for  the  purposes  of  this  ac- 
tion to  show,  as  has  been  shown  in  this  casr. 
that  the  defendant  has  contributed  to  the  di 
version  and  pollution  of  this  stream.  Cro$si«; 
V.  Lightowler,  2  Gh.  App.  478:  Rubber  Co.  '. 
Rothery,  132  N.  T.  293,  30  N.  K.  841.  The  fT- 
idence  shows  without  dispute  the  salty  coad- 
tion  of  the  water  between  the  defendant's  <-J" 
works  and  any  of  the  structures  below.  Tb<' 
action  can  be  maintained  for  the  purpose  of  s^ 
curing  relief  by  injunction  without  coorlir: 
with  it  a  claim  for  damages,  and.  if  it  app««r> 
that  a  substantial  right  of  the  plaintiffs  b^ 
been  affected,  which,  under  the  rules  govemir; 
courts  of  eqnity,  entitles  the  plaintiiSs  to  a  ;■>> 
nianent  injunction,  the  court  should  grant  '. 
High,  Inj.  {  795;  Rubber  Co.  v.  Rotherj-.  scf;--- 
Townsend  v.  BelUsnpra;  Wilts  &  Berk^  Ni- 
Co.  V.  Swindon  Waterworks  Co.,  9  Ch.  .\f',' 
451;  Crossley  v.  Lightowler,  supra;  Giltzircr 
V.  Water  Co.,  supra;  Woodyear  v.  Schacfer.  5" 
Md.  1;  Wilcox  v.  Hausch,  64  Cal.  461,  3  Fs; 
108.  Injunction  is  a  preventive,  not  a  p~" 
live,  remedy.  Willard,  Eq.  Jur.  341.  In  :t  - 
case,  however,  actual  damages  wore  p^'T^ 
although  not  claimed,  the  extent  of  which  i-rf 
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Bot  clearly  appear,  although  one  of  the  plain- 
iffs'  experts  establishes,   by  a  table  which   he 
k>rosent8,  the  loss  of  horse  power  occasioned  by 
the   plaintiffs  respectively  by  the  diversion  of 
w-nter  by  the  defendant,  and  this  evidence  does 
not  seem  to  be  seriously  disputed  in  the  case. 
'JThe  learned  counsel  for  the  defendant  earnest- 
ly   insists  that,  the  trial  court  having  decided 
:tK   a  question  of  fact  that  the  defendant  has 
only  made  a  necessary  and  proper  use  of  the 
Ktream  to  carry  on  its  leRitimate  business,  and 
IiiivinR  held  that  there  was  no  improper  diver- 
>*io)i  of  water  or  pollution  of  this  stream  by  the 
defendant,  the  decision  of  the  trial  court  should 
preclude  the  appellants  upon  this  appeal  from 
raisins  the  question.     In  equity  actions  it   is 
not  only  the  right,  bat  it  la  the  duty,  of  the 
court  on  appeal  to  examine  the  evidence,  and 
to  decide  the  case  as  the  law  and  the  testimony 
roquire  upon  the  record  presented.     Matchett 
V.   Lindberg,  2  A.nn.  Div.  340.  37  N.  Y.  Supp. 
854.    Standen  t.  Water  Co.,  91  Hun,  272,  36 
>f.   Y.  Supp.  02,  is  a  case  somewhat  like  the 
I>rescnt,  where  the  general  term  reviewed  upon 
the   facts  the  special   term,   and   reversed   its 
judgment,  and  is  authority,  too,  upon  the  prop- 
osition that  the  title  of  the  riparian  proprietor 
to  his  water  rights  in  the  stream,  and  his  right 
to  redress  for  their  invasion,  are  not  conditional 
upon  the  beneficial  user  of  them.     There  is  an 
exception  to  the  c  )nclu8ions  of  law  of  the  trial 
court;    and  the  decision  of  that  court  that  the 
use  made  by  the  defendant  was  a  proper  use  of 
the  same  In  the  transaction  of  its  busiue»8,  such 
as  it  was  lawfully  entitled  to  ninke,  and  dis- 
missing the  complaint  upon  the  merits,   brings 
the  legal  questions  before  us  which  we  must 
dispose  of.     We  have  reached  the  conclusion 
that  the  judgment,  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

SWAN,  Appellant  ▼.  KE()IT(5II.  Itespondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 

Sartment.  January  12,  1898.)  Action  by  Alden 
.  Swan  against  Edward  Keough.  No  opinion. 
Motion  to  dismiss  appeal  panted,  with  $10 
costs,  unless  the  appellant  within  30  days  serve 
his  case  and  exceptions  upon  plaintiff's  attorney, 
and  pay  $10  costs  of  this  motion. 

SWART.  Respondent,  t.  VILLAGE  OF 
SARATOGA  SPRINGS,  Appellant.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
January  5.  1808.)  Action  by  Wallace  Swart 
against  the  village  of  Saratoga  Springs.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


TERRY,  Respondent,  v.  MOORE,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  21,  1808.)  Action  by  .Cor- 
nelia T.  Terry  against  Katherine  T.  Moore.  0. 
E.  Souther,  for  appellant.  A.  B.  Candler,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs.    See  42  N.  Y.  Supp.  SI. 

TOAL.  Appellant.  T.  SOHER,  Respondent. 
(City  Court  of  New  York,  Gcnprai  Term.  Feb- 
ruary 23,  18«8.)  Action  by  Ella  Toal  ngainst 
Andrew  Sober.     Hardy  &  Schellnbnrgor,  for  ap- 


pellant.    William  Ilildreth  and  Field  &  Dcshon, 
for  respondent. 

FITZSIMONS.  C.  J.  I  think  that  the  special 
term  justice,  upon  the  papers  submitted  tu  him 
herein,  ^as  justified  in  opening  defendant's  de- 
fault. Such  papers,  in  jny  opinion,  presented 
sufficient  cause  for  so  doing.  The  terms  im- 
posed, I  think,  were  insufficient.  In  addition 
to  such  terms,  the  plnintiff  should  have  been 
allowed  all  disbursements  incurred  by  her.  The 
order  appealed  from  is  modified  to  that  extent, 
and,  as  so  modified,  is  affirmed,  without  costs. 
OONLAN,  J.,  concurs. 

TRACY,  Appellant,  v.  JAQUES.  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
I>artinent.  February  25,  1808.)  Action  by  Rol- 
lin  Tracy  against  Livingston  Jaques.  R.  Tracy, 
for  appellant.  W.  H.  Sage,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


TRAKINER,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  18,  1888.)  Action  by  Benjamin  Trak- 
iner,  an  infant,  by  Samuel  Trakiner,  his  guard- 
ian ad  litem,  against  the  Brooklyn  Heights 
Railroad  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


TRAVELERS'  INS.  CO.  v.  HEALET  et  al. 

(Supreme  Court,  Appellate  Division,  Third  De- 
partment. January  20.  1898.)  Action  by  the 
Travelers'  Insurance  Company  against  Ann 
Henley  and  others.  No  opinion.  Order  amend- 
ed by  inserting  in  place  wf  "fund  brought  into 
court"  the  following  words  and  figures:  "$740, 
with  interest  from  the  date  of  the  commence- 
ment of  the  action."  Motion  in  other  resprcts 
denied.  See  44  N.  Y.  Supp.  1043;  49  :f.  Y. 
Supp.  28. 


TRUE  ▼.  LEHIGH  VAL.  R.  CO.  (Supreme 
Court,  Appellnte  Division,  Third  Deimrtment. 
January  12,  1808.1  Action  by  Josephine  True 
against  the  Lehigh  Valley  Railroad  Company. 
No  opinion.  Motion  for  renrgument  denied. 
See  48  N.  Y.  Supp.  86^ 

TRUMAN,  Appellant,  v.  LOMBARD  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Depiutment.  January  11,  1898.) 
Action  by  James  C.  Truman  against  Benjamin 
Lombard,  Jr.,  Impleaded  with  others.  No  opin- 
ion. Motion  to  dismiss  appeal  denied,  without 
costs.  Order  modified,  so  as  to  direct  that, 
within  80  days  from  the  date  of  this  derision, 
the  plaintiff  pay  to  defendant  the  amount  di- 
rected to  be  paid  by  the  decree  herein,  with  in- 
terest thereon  from  the  6th  day  of  April.  1897. 
and  that  in  default  thereof  the  said  decreo  ami 
judgment  be  set  aside,  and  the  complaint  in 
the  action  dismissed.  Order  affirmed  in  all  oth- 
er respects,  without  costs  of  this  appeal  to  ei- 
ther party.     See  42  N.  Y.  Supp.  202. 


ULLMAN  V.  SALVIN.  (Supreme  Court,  Ap- 
pellate Division,  First  Ilepartuiont.  Fchruary 
11,   1808.)     Action    by   Louis    Ullmaii   :ig:iinKt 
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Pnii:  Snirin.  Xo  opinion.  Motion  drnied.  npon 
piiynient  of  $10  posts,  to  enable  appellant  to 
move  in  court  below  to  open  default 

T'PPER  NEW  YORk'oITT  WATER  CO., 
AppoUant.  v.  GIBNEY  Pt  al..  Rpspomlents. 
(Supreme  Court,  Appellate  Division,  Sicond  De- 
parlment.  January  18,  IS'.IS.)  Action  by  the 
Vpper  New  York  City  Water  Company  afrninst 
■Tohn  R.  Gihney  and  others.  No  opmion.  Judfj- 
nient  modified  by  striking  therefrom  the  adjudi- 
cation that  no  public  use  requires  the  takine  of 
tile  land  in  rontroversy,  and,  as  thus  modified, 
judgment  afltrmed,  without  costs  of  this  appeal 
to  either  party. 


VAN  BETJREN,  Appellant,  t.  LAZARUS  et 
al.,  Respondents.  (Supreme  Court.  Appellate 
Division,  First  Department.  .Tanuary  21,  3808.) 
Action  by  Elizabeth  S.  Van  Beuren  amtinst  Sa- 
rah Lazarus  and  others.  W.  Mitchell,  for  ap- 
pellant. N.  S.  Spencer,  for  respondents.  No 
opinion.  Order  aftirnied,  with  JIO  costs  and 
iisbiu-sements.     See  42  N.  Y.  Supp.  1134. 

VAN  BEUREN,  Appellant,  *.  WOTHEB- 
SPOON  et  a!..  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department.  Janu- 
ary 21,  180.8.)  Action  by  El  znbeth  S.  Van 
Beuren  atrainst  Francis  A.  Wotherspoon  and 
others.  W.  Mitchell,  for  appellant.  N.  S. 
Spencer,  for  respondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

In  re  VANDEVEEU.  (Supreme  Court,  Ap- 
pellate Division,  Second  Dejmrtment.  January 
11,  1898.)  In  the  matter  of  the  application  of 
George  A.  Vandeveer  for  admission  as  attorney 
and  counselor  at  law  in  all  the  courts  of  the 
state  of  New  York.  No  opinion.  Application 
granted. 


VILAS  NAT.  BANK  OF  PLATTSBURGH 
V.  NEWTON  et  al.  (Supreme  Court,  Appellate 
Division,  Third  Department.  January  20, 
1898.)  Action  by  the  Vilas  National  Bank  of 
Plattsbnrgh  against  .John  M.  Newton  and  oth- 
ers. No  opinion,  ^lotion  for  reargunient.  or 
for  leave  to  go  to  the  court  of  appeals,  denied. 
See  41  N.  Y.  Supp.  ll.W;  48  N.  Y.  Supp.  1009. 

VORHAUS,  Resi^d^^t,  t.  AMERICAN 
SURETY  CO.  OF  NEW  YORK,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  14,  1898.)  Action  by  Bernard 
Vorhans  against  the  American  Surety  Company 
of  New  York.  J.  T.  Davies,  .Tr.,  for  appellant. 
M.  Sehaap.  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

WALDMULLER,~Respondent,  v.  BECK- 
MAN,  Apiiellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  January  18, 
1898.)  Action  by  Mary  Emily  Waldmuller 
against  Catharine  Beckman.  No  opinion.  Ap- 
peal dismissed,  with  costs  and  disbursements 
before  argument,  and  $10  costs  of  motion. 


WALKER,  Resiiondeut,  v.  WALKER,  Appel- 
lant.   (Supreme  (jourt.  Appellate  Division,  Sec- 


ond Department  October  Term,  1807.)  .\ - 
tion  by  Frances  S.  Walker  against  Frank  B 
Walker.  No  opinion.  Leave  granted  to  a;- 
peal  to  the  court  of  appeals.  See  47  N.  Y.  &'i\',: 
513. 


WEEKAWKEN  WHARF  CO.,  Respondeni 
T.  KNICKERBOCKER  COAL  (X)..  AppellaLt 
(City  Court  of  New  York,  General  Term.  ¥•  i- 
ruary  7,  1898,)  Action  by  the  Weekawt-i 
Wharf  CJompany  against  the  Knickerbo<Iii-r 
C^al  Company.  Edwards  &  Bryan,  for  appel- 
lant.    James  R.  Rogers,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  .in 
order  denying  the  defendant's  motion  to  vaca;- 
the  attachment  upon  the  original  papers.  Tb.- 
order  appealed  from  must  be  affirmed,  with 
costs.  Tlie  papers  upon  which  said  attachmeat 
was  granted  were  more  than  sufficient 


WETTERER,  Respondent  ▼.  SOUBIROr.* 

Appellant.  (Supreme  Court,  Appellate  Term. 
February  28.  1898.)  Action  by  William  Wct- 
tercr,  landlord,  against  Andrew  Sonbirons.  ten- 
ant. Horace  A.  Davis,  for  appellant  Rose  & 
Putzel,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  a 
final  order  made  in  summary  proceedings  to  re- 
cover possession  of  the  house  and  p^emis<■^ 
known  as  No.  294  Sixth  avenue  in  the  city  o! 
New  York  for  nonpayment  of  one  month's  rent. 
which  it  is  alleged  became  payable  on  the  l^i 
day  of  March,  1896,  The  defense  waa  a  gen- 
eral denial,  eviction,  and  that  the  alleged  trans- 
fer of  title  by  one  Gerson  Siegel  to  the  respond- 
ent was  fraudulent  and  void.  Summary  pro- 
ceedings theretofore  brought  to  recover  posses- 
sion of  the  premises  in  question  for  jionpaymeiit 
of  the  rent  due  November  1,  1895,  resulted  in 
favor  of  the  above-named  respondent;  but  in 
the  proceedings  had  for  nonpayment  of  the  .Tan- 
uary, 1896,  rent,  the  jury  rendered  a  verdict  in 
favor  of  the  above-named  appellant  Although 
the  judgment  roll  in  each  proceeding  was  admit- 
ted in  evidence,  the  return  is  barren  of  either 
the  original  record  of  the  judgments  or  a  copy 
thereof.  The  judgment  roll  in  the  first-mea- 
tioned  proceeding  was  submitted  to  us  when  the 
appeal  from  the  final  order  therein  was  argued 
(49  N.  Y.  Supp.  1043),  but  in  the  absence  of  the 
record  of  the  other  proceeding  we  are  unable  to 
determine  whether  the  judgment  therein  is  res 
judicata.  The  brief  submitted  by  the  appel- 
lant's counsel  has  no  application  whatever  to 
the  case  at  bar.  It  relating  solely  to  the  proceed- 
ings had  for  the  rent  of  February,  1886,  and  nnt 
the  following  month,  for  which  these  proceeil- 
ings  were  instituted.  For  these  reasons  a  re- 
argument  must  be  ordered,  the  return  to  be 
amended  meanwhile. 


WILLIAMS,  Respondent  ▼.  CITY  OF  OS- 
WEGO, Appellant  (Supreme  C>>urt  Appellate 
Division,  Fourth  Department  October  Term. 
1897.)  Action  by  Rose  Williams  against  the 
city  of  Oswego.  No  opinion.  Motion  for  leave 
to  go  to  the  court  of  appeals  denied,  with  $10 
costs.    See  4C  N.  Y.  Suh>.  1103. 
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WINTER.  Respondent,  v.  DOWE  et  al.,  Ap- 
lellantR.  (Supreme  Court,  Appellate  Division, 
Second  Department.  January  21,  1808.)  Ac- 
ion  by  Fred  (J.  Winter  against  William  H. 
L)owe  and  others.  No  opinion.  Order  contiun- 
njt  injunction  affirmed,  without  costs,  on  condi- 
ion  that  the  plaintiff,  within  10  days,  pay  to  the 
Iffendants  the  sum  of  $1,(XX),  admitted  to  be 
lup  by  the  complaint  In  default  of  compliance 
A-ith  this  condition,  ordered  reversed,  with  $10 
;o&ts  and  disbursements. 

WYNKOOP  -  HALLENBECK  -  CRAWFORD 
a)..  Respondent,  v.  ALBANY  EVENING 
FOURNAL,  Appellant  (Supreme  Court,  Appel- 
aii>  Diviaion,  First  Department  February  11, 
1S<.)8.)  Action  by  the  Wynkoop-Hallenbeck- 
Urawford  Company  against  the  Albany  Evening 


Journal.  M.  T.  Hun,  for  appellant,  A.  Crook, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disliursements. 

TOTING,  Appellant7T.^LMSTEAD  et  al..  Ri>- 
spondonts.  (Supreme  Court.  Appellate  Divi- 
sion, Third  Department.  January  5,  18t»S.)  Ac- 
tion by  Alberta  Young  against  >A'hiting  L.  Olni- 
stead  and  others.  No  opinion.  Judgment  of 
the  county  court  affirmed,  with  costs. 

ZIMMERMAN  v.  GEllMAN  EVANGELICAL 
LUTHERAN  IMMANUEI-  CHURCH.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  25,  1808.)  Action  by  Jacob 
A.  Zimmerman  against  the  German  Evangelical 
Lutheran  Immanuel  CSinrch.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 


End  op  Cases  in  Vol.  49. 
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ABATEMENT  AND   REVIVAL 

A.  canse  of  action  against  a  corporation  to  re- 
•«»ver  for  personal  injuries  does  not  survive  tlie 
li><so1ntion  of  a  corporation. — In  re  Directors  of 
C  uengling  Brewing  Co.  (Sup.)  12. 

X^aws  1876,  c.  611,  and  Laws  1892,  c.  091, 
-olating  to  survival  of  actions,  ieW  to  apply  only 
o  corporations  organized  thcrennder. — In  re 
L>irector8  of  Ynengling  Brewing  Co.  (Sup.)  12. 

Pendency  of  an  action  by  discharged  employe 
to  recover  as  to  comniissiona  on  sales  in  nego- 
Lintion  hM  not  a  bar  to  an  action  to  recover 
commissions  on  sales  actually  effected  before 
iliacharge.— Flaherty  v.  Herring-Hall-Marvin 
Safe  Q).  (Sup.)  174. 

ACCEPTANCE. 

C»f  offer  or  proposal,  see  "ContractB," 

ACCESSION. 

Annexation   of  personal  to   real   property,   see 
"Fixturi's." 

ACCIDENT. 

At  railroad  croasing,  tee  "Railroads." 

ACCORD  AND  SATISFACTION. 

See,  alM,  "Payment";  "Release." 

Bridence  Md  insufficient  to  show  an  accord. 
—Rothschild  T.  Mosbacher  (Sup.)  e9& 

ACCOUNT. 

Pee  "Account  Stated." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators." 

by  stockholder,  see  "CorporatioM.'* 

by  trustee,  siee  'Trusts." 

ACCOUNT  STATED. 

Tn  action  on  account  stated,  defendant  held 
csrupped  by  his  answer  from  showing  that  the 
prweeds  sued  for  oelonged  to  a  third  party.— 
Sedgwick  T.  Macy  (Sup.)  1S4. 

An  account  does  not  become  stated  because 
the  party  to  whooi  it  is  rendered  renders  a  re- 
sponsive account,  entering  on  the  other  side 
thereof  items  more  than  equal  to  the  balance 
claimed.— Hughes  v.  Smither  (Sup.)  116. 


48  N.Y.S.— 78 


(IIKJ) 


An  action  on  an  alleged  account  stated  will 
not  lie  where  the  parties  were  engaged  in  a 
joint  venture,  involving  sharing  of  profits  and 
losses.— Hughes  v.  Smither  (Sup.)  116. 

ACTION. 

Against  trustees,  see  "Trusts." 

Another  action  pending,  see  "Abatement  and 

Revival." 
Arrest  in  civil  action,  see  "Arrest." 
Bar  by  former  adjudication,  see  "Judgment." 
Between    parties    in    particular    relations,    see 
"Landlord  and  Tenant";    "Master  and  Serv- 
ant." 
By  or  against  particular  classes  of  parties,  see 
"Carriers";      Corporations":    "Executors  and 
Administrators";    "Husbond  and  Wife";  "In- 
fants";  "Municipal  Corporations" :   "Partner- 
ship";   "Principal  and  Agent";    "Street  Rail- 
roads." 
Cancellation  of  liquor  certificates,  see  "Intox- 
icating Liquors." 

of   written   instrument,  see  "Cancellation 

of  Instruments."  • 

Condemnation   proceedings,   see   "Eminent   Do- 
main." 
Counterclaim,  see  "Stt-Off  and  Counterclaim." 
For  assault,  see  "Assault  and  Battery." 
For  broker's  commission,  see  "Brokers." 
For  causing  death,  see  "Death." 
For  foreclosure  of  mortgage,  see  "Mortgages." 
For  infringement  of  trade-mark  or  trade-name, 

see  "Trade-Marks  and  Trade-Names." 
For  injuries  caused  by  negligence,  see  "Negli- 
gence." 
For  libel,  see  "Libel  and  Slander." 
For  malicious  prosecution,  see  "Malicious  Pros- 
ecution." 
For  price  of  goods,  see  "Sales." 
For  separation,  see  "Husband  and  Wife." 
lutorplcnding,  see  "Interpleader." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
On  account  stated,  see  "Account  Stated." 
On  administrators'  bonds,  see  "Executors  and 

Administrators." 
On  contract,  see  "Ontracts." 
On  policy,  see  "Insurance." 
On  promissory  note,  see  "Bills  and  Notes." 
Particular  actions  or  procee<iing8,  see  "Attach- 
ment";    "Divorce";     "Injunction";     "Parti- 
tion"; "Quieting  Title";  "Replevin";  "Specific 
Performance";     "Trespass";     "Trover     and 
Conversion";   "Work  and  Labor." 
proceedings  in  actions,  see  "Costs";  "Dam- 
ages";    "Dismissal     and     Nonsuit";     "Evi- 


Digitized  by 


Google 


1154 


49  NEW  TORK  SUPPLEMENT 
and  8S  Naw  Tork  SUta  Reporter. 


dence";  "Execution";  "Judifment";  "Mo- 
tions"; "Parties":  "Pleading":  "Procens"; 
"Kefprence";  "Stipulations";  "Trial";  "Ven- 
ue." 

remedies    in    or    incident    to    actions,    see 

"Bail";    "Discovery." 

Recovery  of  payment,  see  "Payment." 

of  tax  paid,  see  "Taxation." 

Review  of  pnx^eedings.  see  "Appeal";  "Cer- 
tiorari": "Justices  of  the  Peace":  "New 
Trial." 

Setting  aside  assignment  for  benefit  of  credit- 
ors, see  "Assignments  for  Benefit  of  Cred- 
itors." 

will,  see  "Wills." 

Stay  of  proceedings,  see  "Appeal." 
Suits  in  equity,  see  "Equity." 

in   justices'    courts,   see   "Justices  of  tiie 

Peace.^' 

Voluntary  dissolution  proceedings,  see  "Corpo- 
rations." 

Complaint  jjurportiug  to  set  out  an  equitable 
cause  of  action  for  an  accounting  Md  to  state 
only  a  legal  cause  of  action. — ^Wisner  v.  Consoli- 
dated Fruit-Jar  Co.  (Sup.)  600. 

Action  on  bond  conditioned  for  payment  of 
any  judgment  rendered  against  certain  proper- 
ty in  an  action,  brought  pending  appeal  W  the 
owner  from  judgment,  held  premature. — Heag- 
ney  v.  Hopltins  (City  Ct.  N,  Y.)  1018. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators."   . 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence." 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

Of  easements,  see  "Basements." 

Constructing  street  railway  for  hauling  out 
vessels  from  water,  and  extending  beyond  high- 
water  mark,  held  not  available  to  support  defense 
of  adverfie  possesHion. — De  Lancey  v.  Hawkins 
(Sup.)  4(>9. 

Admissions  of  defendant  hdd  to  overthrow  his 
claim  of  adverse  po-ssession.  —  De  Lancey  ▼. 
Hawkins  (Sup.)  469. 

AFFIDAVITS. 

For  arrest,  see  "Arrest" 

For  change  of  venue,  see  "Venue." 

AGENCY. 

See  "Banks  and  Banking";  "Brokers";  "Pow- 
ers"; "Principal  and  Agent." 


AGREEMENT. 

See  "Contracts." 

ALIMONY. 

See  "Divorce";  "Husband  and  WUe." 

AMENDMENT. 

Of  orders,  see  "Judgment." 
Of  pleadings,  see  "Pleading." 
on  appeal,  see  "Appeal." 

ANNULMENT. 

Of  marriage,  see  "Marriage." 


See  "Pleading.* 


ANSWER. 


APPEAL 


See,  also,  "Certiorari";  "Criminal  Law":  "Jf 

tices  of  the  Peace." 
From  decision  of  school   board,   aee   "Schooli 

and  School  Districts." 

Where  certiorari  to  review  asaeasments  is  n- 
fused  on  erroneous  ground,  the  appellate  conr 
may  grant  leave  to  relator  to  apply  to  speeii 
term  for  an  order  vacating  the  order  appeaM 
from,  and  amend  the  writ  as  to  defect  of  par 
ties,  to  which  no  objection  was  made.— Peofrii 
V.  Roe  (Sup.)  227. 

Where  questions  of  public  interest  are  involr- 
ed,  a  case  will  not  be  dismissed  on  appeal  b^ 
cause  the  question  is  no  longer  a  practical  onr 
— People  V.  (jreneral  Committee  of  Republic^:! 
Party  of  Erie  CSounty  (Sup.)  723. 

On  appeal  from  Judgment  dismissing  com- 
plaint, the  court  cannot  amend  complaint  to  con- 
form to  tlie  evidence,  so  as  to  reverse  the  judg- 
ment.— ^Hodges  V.  Fnedheim  (Sup.)  529. 

While  setting  aside  defanlt  is  a  matter  of  di»^ 
cretion  with  lower  court,  where  there  are  eri"- 
neous  provisions  in  the  order  the  entire  onivr 
will  be  reversed.  —  Stransky  t.  Harris  (Sup j 
1123;  Same  v.  Weichman,  Id. 

Deolsioiis  revlevable. 

An  order  denying  a  motion  to  place  a  eaa<v 
on  the  short-cause  calendar  is  appealable.— Hen 
feld  V.  Strauss  (Sup.)  82. 

Where  a  motion  for  retaxation  of  costs  de- 
pends on  a  question  of  fact,  the  resulting  order 
IS  not  appealable  to  tbe  appellate  term.— Wdl 
V.  Di  I^renzo  (Sup.)  191. 

An  order  sustaining  a  motion  to  send  baci: 
for  supplementary  proceedings  a  report  of  com- 
missioners appointed  in  condemnation  proceed- 
ings held  appealable  under  Cbde  Civ.  Proc  i 
1356.— Board  of  Water  Com'ra  of  VUlage  of 
Philmont  v.  Shutts  (Sup.)  319. 

An  order  denying  a  new  trial  does  not  "oiv- 
essarily  affect  the  judgment,"  within  Code  Or. 
Proc.  i  131G.— Taylor  v.  Smith  (Sup.)  41. 
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resemtattoa  and  reaerratioa  of  gronnda 
of  review. 

Where  objection   was  alone  to  incompetency 
copy  of  tolcKrum,  it  cannot  be  urRed  on  ap- 
nl  that  no  proper  foundation  was  laid  for  its 
wption.— Morria  t.  Murray  (Sup.)  1083. 

Where  an  offer  of  proof  by  defendant  was 
keu  under  considerution  by  the  court,  and  the 
•«'  continued  until  the  next  day  without  ob- 
i-tion,  held,  that  defendant  could  not  object 
at  he  was  not  permitted  to  introduce  other 
idenee.— Hall  v.  Beston  (Sup.)  811. 

On  appeal  from  order  directing  judgment  dis- 
issing  complaint  in  action  on  policy  in  co-uper- 
ive  insurance  company,  a  new  trial  should  not 
■  Kranted  to  allow  plaintiff  to  recover  award, 
bere  the  amount  thereof  was  not  specified  in 
p  complaint,  nor  presented  at  the  trinl.— 
■ink  T.  Co-operative  Fire  Ins.  Co.  (Sup.)  730. 

Failure  of  court  to  reiterate  a   principle  of 
w  in  other  portions  of  charge  cannot  be  avail- 
of  ander  a  general  objection  to  the  charge. 
Norton  t.  Third  Ave.  R.  Co.  (Sup.)  89a 

Verdict  will  not  be  set  aside  as  the  result  of 
c<-;>tion8  taken  to  the  entire  proposition  of 
*■■  in  the  charge.— Young  v.  Fox  (Sup.)  634. 

Where  the  irregularities  complained  of  are  not 
ifified  in  the  order  to  show  cause  why  the 
tnchoient  granted  shonid  not  be  vacated, 
ere  can  be  no  review  on  appeal,  under  Gen. 
lies  Prac.  27.  —  Weehawken  Wharf  Co.  v. 
nickerbocker  Coal  Co.  (City  Ct.  X.  Y.)  1001. 

Where  a  case  goes  to  the  jury  on  disputed 
e.stions  of  fact,  and  there  are  uo  exceptions 
the  chorge,  nor  any  exceptions  to  the  evi- 
n<-e.  there  is  nothing  for  review. — Kraetzer  v. 
lomas  (City  Ct.  N.  Y.)  1005. 

>n  appeal  from  affirmance  by  general  term  of 
ilsment  for  plaintiff,  the  court  is  limited  to 
iisid<>r.-:tion  only  of  questions  of  law  raised  by 
ccpt ions.— Morris  t.  Murray  (Sup.)  1093. 

eqniaitea  and  proeeedincs  for  tranaf er 
>f  o«nae. 

Suttlc-iency  of  notice  of  appeal,  under  Code 
r.  Proc.  f  1300,  determined.— Taylor  v.  Smith 
jp.)  41. 

IVlierc  no  motion  was  made  to  strike  out  a  no- 
e  of  appeal  on  the  ground  that  the  time  for 
|M>nling  had  expired,  and  there  was  nothing  in 
•  recorrl  showing  an  expiration,  the  court 
.ulil  not  presume  it  —  Anderson  v.  Carter 
jp.)  255. 

>»otife  of  appeal  from  an  order  must  desig- 
te  the  particular  order  appealed  from.— Praii- 
V.  lllyou  (Sup.)  799. 

tiotioe  of  appeal  construed,  and  held  not  to 
>n-  an  appeal  from  an  order  denying  a  new 
111.  and  hence  no  basis  exists  for  a  review  of 
^  facts.— Francis  v.  TUyou  (Sup.)  799. 

In  appeal  to  the  appellate  division  under 
lie  Ov.  Proc.  S  13.")2.  i»  governed  by  section 
^,  requiring  the  uudertaklng,  in  order  to  stay 
H-iition.  to  be  served  before  expiration  of  the 
le  for  appeal.— Wick  r.  Ft.  Plain  &  B.  S.  K. 
.  (Sup.)  334. 


Under  (Tode,  $  1344,  an  application  for  leave 
to  appeal  from  a  decision  of  the  appellate  term 
.should  be  made  to  the  judges  holding  the  ap- 
pellate term  when  the  application  is  made.— Cor- 
tin  v.  Metropolitan  St.  Ky.  Co.  (Sup.)  668. 

Under  Code  Civ.  Proc.  {  1000,  a  statement  in 
minutes  of  trial,  signed  by  the  clerk,  that  excep- 
tions arc  to  be  heard  in  the  first  instance  by 
the  appellate  division,  is  a  sufBcient  certifica- 
tion of  entry  of  necessary  order.— Sedgwick  t. 
Macy  (Sup.)  154. 

Bevlew. 

Discretion  of  court  in  refusing  to  refer  issues 
will  not  be  reviewed  in  absence  of  abuse.— Al- 
lentown  Rolling  Mills  ▼.  Dwyer  (Sup.)  0:24. 

The  exercise  of  discretion  in  awarding  costs  of 
appeal  on  reversing  a  judgment  in  a  justice  court 
for  error  not  affecting  tne  merits,  under  Code 
nv.  Proc.  I  3066,  wili  not  be  reviewed  when  not 
abused.— Monroe  v.  White  (Sup.)  617. 

Where  final  judgment  is  taken  after  affirm- 
ance of  appeal  from  an  interlocutory  judgment 
an  appeal  to  the  appellate  division  from  the  final 
judgment  brings  up  only  such  proceedings  as 
have  taken  place  since  affirmance  of  interlocu- 
tory judgment.— Averill  v.  Barber  (Sup.)  123. 

Where  the  judge  prmnises  a  finding  of  facta, 
which  leads  a  par^  to  introduce  no  further 
testimony,  and  the  finding  is  not  made  because 
not  seasonably  requested,  the  appellate  court 
will  assume  the  facts  to  be  as  the  judge  prom- 
ised to  find  them.— Dunn  t.  O'Connor  (Sup.) 
270. 

It  was  presumed  that  the  commissioners  con- 
sidered the  cost  of  fencing  a  highway  to  be  laid 
out,  as  elements  of  damages,  though  no  evi- 
dence was  admitted  of  such  coat. — In  re  Pugh 
(Co.  Ct)  398. 

Where  defendant  had  made  an  offer  of  proof, 
in  the  absence  of  any  other  statement  in  the 
record,  held,  that  it  must  be  considered  that  the 
offer  contained  a  statement  of  the  facts  whicll 
it  was  claimed  would  prove  the  defense  set  up. 
—Hall  V.  Beston  (Sup.)  811. 

On  appeal  from  refusal  of  surrogate  to  com- 
pel executors  to  pay  legacy  to  an  assignee  there- 
of, the  question  of  surrogate's  power  cannot  be 
considere<l,  unless  denial  was  made  on  the 
ground  of  want  of  power.— In  re  Whittal  (Sup.) 
282. 

^—  Qnestlona     of    fact,    Terdiota,     and 
flndinga. 

The  decision  of  a  justice  of  the  district  court 
on  the  facts  will  not  be  interfered  with  unlrss 
the  evidence  clearly  indicates  mistake  or  prej- 
udice, or  that  he  neglected  to  deliberate  on  the 
whole  testimony.  —  Morgan  v.  Enright  (Sup.) 
1106. 

Findings  of  referee  on  conflicting  evidence  will 
not  be  disturbed.— Irlbacker  v.  Roth  (Sup.)  538. 

Hie  findings  of  a  referee  upon  conflicting  evi- 
dence, depending  upon  the  character  and  credi- 
bility of  witnesses,  will  not  be  disturbed. — New- 
ton V.  Newton  (Sup.)  508. 

The  decision  of  the  trial  court  based  on  the 
credibility  of  an  interested  witness  will  not  be 
reviewed.- Levy  t.  Yaxbeck  (Sup.)  283. 
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On  appeal  from  a  Jndirment  the  verdict  will 
not  be  di8turlH>(],  thouRh  against  the  weight  of 
the  evidence.— Taylor  v.  Smith  (Sup.)  41. 

Where  there  is  no  error  in  the  charge,  a  ver- 
dict will  not  be  set  aside,  unless  against  the  pre- 
nonderanop  of  evidence.  —  Bennett  v.  Einon 
Electric  Illuminating  Co.  (Sup.)  833. 

Where  the  evidence  is  flatly  contradictory,  the 
verdict  will  not  be  disturbed  on  appeal. — Del- 
mage  V.  Crow  (City  Ct.  N.  Y.)  1(X)4. 

Judgment  for  plaintiff  oil  conflicting  evidence 
will  not  be  disturbed.— Bannon  v.  Harris  (Sup.) 
a'U5. 

Where  the  evidence,  is  conflicting,  the  verdict 
of  the  jury  is  conclusive.  —  Leonard  v.  Crow 
(City  a.  N.  Y.)  1011. 

In  reviewing  a  verdict,  the  only  question  to 
be  considered  it.  whether  there  was  any  fair  evi- 
dence to  warrant  the  verdict. — Uardner  v.  Frie- 
derich  (Sup.)  1077. 

Where  defendant  moves  to  dismiss  complaint 
for  failnrp  to  show  cause  of  action  on  trial,  and 
for  direction  of  verdict,  and  both  are  denied,  the 
only  question  on  appeal  on  exceptions  to  denial 
of  the  motion  is  whether  there  was  an  absence 
of  any  evidence  to  establish  cause  of  action. — 
Morris  v.  Murray  (Sup.)  1003. 

In  reviewing  ruling  of  court  dismissing  com- 
plaint, the  evidrnce  will  be  considered  in  its 
most  favorable  li);ht  to  plaintiff.  —  Capasso  v. 
Woolfolk  (Sup.)  409. 

^^  Hanmless  error. 

The  introduction  of  evidence  by  a  defendant 
incompetent  as  to  a  co-defendant  will  not  affect 
a  verdict  for  plaintiff  against  such  co-defendant, 
if  there  is  other  evidence  sutBcient  upon  which 
to  base  the  verdict.  —  Gardner  t.  Friederich 
(Sop.)  1077. 

Error  in  refusing  to  dismiss  complaint  at  close 
of  plaintiffs  case  held  harmless,  whpre  neces- 
sary evidence  was  supplied  by  defendant. — Hor- 
owiti  V.  Pakas  (City  Ct  N.  Y.)  1008. 

The  making  of  a  note  tieing  admitted,  the  re- 
fnsal  to  allow  a  witness,  called  to  prove  thp 
maker's  signature,  to  be  examined  as  to  his 
expert  knowledge  of  handwriting,  is  not  ground 
for  reversai.— Leonard  v.  Crow  (City  (3t.  N.  Y.) 
1011. 

Attempts  of  one  to  introduce  inadmissible  ev- 
idence hM  not  prejudicial  where  the  court  in- 
structed the  jury  to  disregard  the  questions. — 
Young  V.  Fox  (Sup.)  634. 

Error  in  the  admission  of  evidence  is  harm- 
less, unless  it  is  shown  to  have  affected  the  re- 
sult—Shaffer V.  Martin  (Sup.)  853. 

Where  no  punitive  damages  were  claimed, 
and  the  judge  charged  that  compensatory  dam- 
ages only  could  be  allowed,  refusal  to  charge 
that  punitive  damages  could  not  be  awarded 
was  not  reversible  error. — Norton  t.  Third  Ave. 
R.  Co.  (Sup.)  898. 

APPLICATION. 

For  leave  to  appeal,  see  "Appeal."  I 


SUPPLEMENT 
state  Reporter. 


ARREST. 


See  "Bail";  "Malicious  Proseeotion.'' 

An  order  of  arrest  for  "false  and  frai!il!L»i 
representations"  cannot  be  maintained.-L'lr 
V.  Diets  (C^ty  Ct.  N.  Y.)  1002. 

Sufllciency  of  affidavit  for  arrest  in  an  f.'ii 
for  conversion  determined. — Wandelt  v.  Be 
nett  (Sup.)  109. 

ASSAULT  AND  BATTERY. 

A  complaint  for  assault  may  allege  as  ii  h 
C'dent  the  speaking  of  slanderous  word*  ^.'i 
out  thereby  embracing  an  action  for  slajc,:.- 
Delmage  v.  Crow  (Qty  Ct  N.  Y.)  VMH. 

ASSESSMENT. 

Of  expenses  of  public  improvements,  stie  "H  d 

ways";  "Municipal  rorporatious." 
Of  taxes,  see  'taxation. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignnn'r.'-  '■ 

Benefit  of  Creditors." 
Fraud  as  to  creditors,  see   "FraudtUcot  C  i 

veyances." 
Of  lease,  see  "Landlord  and  Tenant." 
Of  mortgage,  see  "Mortgages." 
Of  note,  see  "BiUs  and  Notes." 

Assignment  of  instrument  guamntyin:  .'  ' 
ment  and  collection  of  mortgage,  and  bii.i.  i 
asKigiiee  to  take  reassignment  after  ivrtaJ 
date,  construed,  and  held  to  cover  the  m'i" 
instrument.— Van  Dyke  v.  Gardner  iSop.- :"-"' 

That  a  governiiipnt  contractor  contra<.t>  «  "* 
another  to  do  work  on  articles  included  .:.  3 
government  contract  hrld  not  an  aswignni-"-;  I 
the  latter  contract,  within  Rev.  St  V.  S.  i  ''-'^i 
—White  V.  McNulty  (Sup.)  903. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 


That  a  large  claim  held  by  assignor  was  vi:'i 
held  from"  the  schedule,  and  that  a  miirtci^ 
was  fraudulently  executed,  hM  not  a  bl^i^  '' 
setting  the  assignment  aside. — Sweetser  r.  IV 
vis  (Sup.)  874. 

On  individual  assignment  of  partner.  bN  n 
partner  cannot  prove  up  a  claim  to  r«c>'.  -:  << 
alleged  balance  on  an  accounting  by  rt-  <<l 
signee.— In  re  Sheldon  (Sup.)  377. 

If  a  mortgage  given  by  nn  assisti"- 
frandulent  it  was  for  the  assicnee  to  "lu- ; 
it  aside.— Sweetser  v.  Davis  (Sup.)  874. 


ASSOCIATIONS. 

See  "Building  and  Loan  AsaociatioBa"; 
"Corporations." 
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ASSUMPSIT,  ACTION  OF. 

«  "Account  Stated";   "Work  and  Labor." 

ATTACHMENT. 

o.  also.  "Execution,'' 

.'.  motion  to  dissolve  an  attachment  will  be 
ni<tl  unl<;)<K  the  complaint  and  affldavits  clear- 
indicate  that  plaintiff  must  ultimatelr  (ail. — 
>meo  T.  Uarofalo  (Sup.)  114. 

Uotion  to  vacate  attachment,  on  the  ground 

at  bank  accounts  leTied  on,  though  standing 

defendant's  name,   did  not  belonr  to  her, 

M  properly  denied.— Kelly  t.  Baker  (Sup.)  973. 

\  levy  upon  property  capable  of  manual  deliv- 
V  ran  be  made  only  by  talcini;  possession 
I'reof. — Robinson  r.  Columbia  Spinning  Go. 
up.)  4. 

Where  a  levy  of  attachment  against  a  corpo- 
tirin  was  not  completed,  and  a  receiver  of  its 
operty  was  appointed  and  took  possession,  an 
plication  thereafter  made  to  permit  the  sheriff 
complete  the  levy  was  properly  denied. — Rob- 
sou  v..  Columbia  Spinnmg  0>.  (Sup.)  4. 

Where  a  sheriff  pays  to  a  junior  attaching 
i-ditor.  with  knowledge  of  the  fact,  money 
lieli  should  have  been  paid  to  the  senior,  the 

)»T  oun  recover  the  amount  from  the  junior. 

:iliig  V.  Grant  (Sup.)  78. 

ATTORNEY  AND  CLIENT. 

Rurden  if  on  an  attorney  to  show  that  in 
tiiKaction  with  bis  client  he  took  an  undue 
vantage  of  her  confidence. — Couse  v.  Norton 
ap.)  132. 

\o  attorney's  authority  to  receive  interest 
d  the  physical  possession  of  the  securities  will 
t  bind  his  client  on  his  receiving  payment  of 
f  principal.— CVntral  Trust  0>.  of  New  York 
Folsom  (Sup.)  070. 

ATTORNMENT. 

tenant,  see  "Iiandlord  and  Tenant," 

AUTHORITY. 

nsent.  see  "Principal  and  Agent." 
attorney,  see  "Attorney  and  Client" 

AWARD. 

(.■onamissioners  in  condemnation  proceedings, 
ue  "Eminent  Domain." 

BAIL 

Vliere  bail  has  been  forfeited,  and  return  of 
■•.■iition  aKiiinst  the  body  made  wil^  state- 
nt  "Not  found,"  the  court  cannot,  at  nistance 
sureties,  direct  a  new  execution  against  the 
ir.— Stransky  y.  Harris  (Sup.)  1123;  Same 
Weichman,  Id. 


BAILMENT. 

See,  also.  "Carriers";  "Warehousemen." 
Liability  of  bailee  for  trover,  see  "Trover  and 
Conversion." 

Lessor  of  bicycle  hrld  liable  to  lessee  injured 
by  the  collapse  of  the  bicycle  from  defective 
construction.— Moriarty  v.  Porter  (City  (3t.  N. 
Y.)  1107. 

Where  a  wife  leaves  trunk  for  storage,  and 
obtains  recei{)t,  bailee  held  liable  for  articles  be- 
longing to  wife,  on  delivery  of  trunk  to  hus- 
band without  requiring  receipt.— Markoe  v.  Tif- 
fany &  Co.  (Sup.)  751. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Oreditors." 

BANKS  AND  BANKING. 

Director  and  president  of  insolvent  bank  mak- 
ing false  report  of  its  condition  held  tial>le  to 
purchaser  of  worthless  stock  therein.— Hoff  v. 
HelTord  (Sup.)  172. 

A  bank  receiving  for  collection  a  draft  drawn 
by  a  third  party  is  bound  to  present  the  same 
for  payment,  and  is  linblo  for  the  acts  of  its 
agents  occasioning  loss. — Kirkham  v.  Bank  of 
America  (Sup.)  7v7. 

A  bank  with  whom  a  draft  on  a  foreign  bank 
has  been  deposited  for  collection  is  responsible 
for  its  return,  or  the  value  thereof,  where  its 
agent  accepts  a  draft  on  another  bank  in  pay- 
ment, which  is  dishonored  on  presentation,  and 
credit  for  the  amount  of  the  draft  had  been  giv- 
en the  depositor.- Kirkham  v.  Bank  of  America 
(Sup.)  7«(. 

A  mortgage  given  to  a  bank  to  secure  past 
indebtedness  and  future  loans  is  not  void  by 
Banking  Law  1892,  c.  689,  §  43.  where  no  future 
loans  are  made.— Dunn  v.  O'C^onnor  (Sup.)  270. 

A  mortgage  to  secure  a  debt  to  a  bank,  which 
provides  for  rei.ewal8,  is  not  void  under  Bank- 
ing Law  1892,  c.  (SiO,  §  43,  since  the  renewals 
cannot  be  ronsidored  as  future  loans.— Dunn  v. 
O'Connor  (Sup.)  270. 


BAR. 


"Judg- 


Of  action  by  former  adjudication,  see 

ment" 
by  limitation,  ace  "Limitation  of  Actions." 

BASTARDS. 

Disagreement  of  two  justices  before  whom  a 
proceeding  is  tried  is  no  bar  to  a  subse4|uent 
proceeding  between  two  other  justices. — People 
V.  Crowley  (Sup.)  214. 

BENEFICIAL  ASSOCIATIONS. 

See  "Insnrance." 

BEQUESTS. 

See  "WUls." 

Transfer  taxes,  see  "Taxation." 
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BILL  OF  PARTICULARS. 

See  'TleadiDg." 

BILLS  AND  NOTES. 

See,    also,    "Banks  and   Banking";    "Principal 
and  Surety." 

The  satisfaction  of  a  judgment  is  a  suffi- 
cient consideration  for  transfer  of  note  to  con- 
stituto  transfpree  a  bona  Bde  holder. — Blair  t. 
iingoiiu-yer  (Sup.)  965. 

To  maintain  defense  that  note  sued  on  was  di- 
verted paper,  it  must  be  shown  that  the  indorsee 
had  notice.— Blair  t.  Hagemeyer  (Sup.)  9(>5. 

Where  the  evidence  is  conflicting  as  to  wheth- 
er a  note  sued  on  is  diyertedpaper,  the  ques- 
tion is  for  the  jury.— Blair  v.  Hagemeyer  (Sup.) 
965. 

A  note  is  admissible  in  evidence,  though  a 
witness  cannot  at  first  identify  the  maker's  sig- 
nature, hut  afterwards  does  so. — Leonard  v. 
Orow  (City  Ct.  N.  Y.)  1011. 

In  action  on  note  by  indorsee,  where  defend- 
ant shows  wrongful  diversion,  plaintiff  must 
show  that  he  is  a  bona  fide  holder.— Herman  v. 
Znckerman  (Sup.)  1070. 

The  fact  that  a  note  by  a  firm  to  one  of  its 
members,  who  indorsed  it,  and,  after  procuring 
the  indorsement  of  a  partnership,  discounted  it 
for  his  own  benefit,  held  sufficient  to  put  the  pur- 
chaser of  the  note  on  inquiry. — First  Nat.  Bank 
V.  Weston  (Sup.)  542. 

Indorser  of  a  note  waives  the  right  of  protest 
and  notice  where  he  indorsed  a  renewal  of  the 
original  note  before  its  maturity. — First  Nat. 
Bank  v.  Weston  (Sun.)  542. 

BOARD  OF  EDUCATION. 

See  "Schools  and  School  Districts." 

BONA  FIDE  PURCHASERS 

See  "Bills  and  Notes." 
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BRIDGES. 


BONDS. 

In  legal  proceedings,  see  "Bail";    "Injunction." 
Liability   of  sureties   on   administrators'   bonds, 

see  "Executors  and  Administrators." 
Official  bonds,  see  "Sheriffs  and  Constables." 

BOUNDARIES. 

Letters  and  memoranda  left  by  a  deceased 
grantor  held  inadmissible  as  explanatory  of  the 
boundary  of  the  land  intended  to  be  conveyed 
by  his  heirs.— Marsh  v.  Ne-ha-sa-ne  Park  Ass'u 
(Sup.)  384. 

BREACH. 

Of  contract,  see  "Sales." 

——  of  employment,  see  "Master  and  Servant." 
Of  warranty  in  insurance  policy,  see  "Insur- 
ance." 


In  action  for  Injuries  caused  by  defect^ 
bridge,  an  amendment  to  an  answer  aI!ec>-£ 
that  commissioners  had  no  funds  for  ref»-:-* 
held  properly  denied,  where  lack  of  mean-  ■ 
obtain  the  funds  was  not  also  alleged.— M.- 
Mahon  v.  Town  of  Salem  (Sup.)  310. 

BROKERS. 

The  fact  that  plaintiffs  represented  both  pi- 
ties to  an  exchange,  and  ex{)ected  to  peoeiT- 
commission  from  l«)th  parties,  with  notii-<'  •  ■ 
the  defendant  of  such  fact,  does  not  constif- 
a  defense  to  an  action  against  him  for  conu.- 1- 
sions.- Whiting  v.  Saunders  (City  Ct.  N.  V.' 
1016. 

In  an  action  oy  brokers  for  commiesi'iu 
against  the  husband  who  employeij  them  - 
dispose  of  property,  it  is  immaterial  that  ib- 
property  was  in  his  wife's  name. — VVhitint  t 
Saunders  (City  Ct  N.  Y.)  1016. 

A  broker  held,  under  the  evidence,  not  en'iti'i 
to  commissions  on  an  exchange  of  propenv  - 
Hamilton  v.  Gillender  (Sup.)  663. 

Evidence  hdd  sufficient  to  sustain  verdict  f'- 
plaintiff  for  commission  on  sale  of  real  estate 
— Randrup  v.  Sfchroeder  (Sup.)  290. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

shareholders  in  a  building  associatioD  are  en- 
titled to  credit,  as  against  the  association,  for 
what  they  have  paid  in,  and  interest  thereon. 
where  their  contract  has  been  terminated  hr 
insolvency  of  the  association. — Rochester  Sav. 
Bank  y.  Whitmore  (Sup.)  862. 

BURIAL  GROUNDS. 

See  "Cemeteries." 


BY-LAWS. 

Of  corporations  in  general,  see  "CJorporatKins." 

CANCELLATION. 

Of  liquor-tax  certificate,  see  "Intoxicating  Liq- 
uors." *       ' 

CANCELLATION  OF  INSTRUMENTS. 

Evidence^  held  to  warrant  a  finding  seitin*- 
aside  a  deed  for  fraud  and  undae  inlluemv-^ 
Anderson  v.  Carter  (Sup.)  255. 

Declarations  of  a  grantor  inconsisti'nt  with 
the  deed  held  admissible.  In  an  action  to  -i-n 
aside  the  deed,  to  prove  the  grantors  menia^ 
condition  at  the  time  it  was  executed.- AnJi-- 
son  V.  Carter  (Sup.)  25.5. 

The  owner  of  a  mortgage,  whose  sisnature  to 
an  assignment  of  the  instrument  was  force' 
could  not  have  the  assignment  canceled  with- 
out refunding  so  much  of  the  con.'siderati-D 
therefor  as  he  had  received.— Bentley  r.  Fallccr 
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CARRIERS. 

Laws  1890,  c.  566,  t  37,  relating  to  rates  of 
re  repeals  a  charter  provision  nutUonzmB  a 
.ilroad  company  to  fix  its  own  rates.— i  arker 

i;imira,  G  &  N.  R.  Co.  (Snp.)  1127. 
Where  a  railroad,  under  advice  of  counsel, 
akes  au  overcharge  on  construction  of  a  doubt- 
il  question  of  law,  it  constitutes  mistake,  with- 

Laws  1890.  c.  565,  8  39  so  as  pot  to  render 
,e  company  liable  to  penalty  provided.-Parker 

Elmira.  C.  &  N.  R.  Co.  (Sup.)  1127. 
I^ws  1895.  c.  1027,  relnting  to  mileage  books, 
mstrued.— Corcoran  v.  New  York  Cent.  &,  ±1. 
.  It.  Co.  rSup.)  701. 

Issue  of  mileage  books  at  a  rate  required  by 
w  held  no  consideration  for  a  stipulation  that 
ley  should  be  used  only  on  conditions  not  re- 
iiired  by  law.— Corcoran  v.  New  York  Cent.  & 
L  R.  R.  Co.  (Sup.)  701. 

One  suing  a  carrier,  upon  its  liability  as  a 
arehouseman,  for  the  value  of  burned  goods, 
ust  show  that  the  loss  occurred  throuKh  neg- 
^ncp.— Grieve  v.  New  York  Ont.  &  i±.  K.  «■ 
o.  (Sup.)  949. 

Uabilitv  of  a  carrier  for  freight  burned  while 
I  its  storehouse  hrlil  to  be  that  of  a  wnrehouse- 
,„„._(jrieve  v.  Xew  York  Cent.  &  ll.  K.  «• 
o.  (Sup.)  949.' 

^.  carrier,  holding  goods  in  its  warehouse  for 
i*e   consignee,    must   e.xercise  ordiiiiiry   care^— 
Iriere   v.  New   York  Ont.   &  H.   11.   K.   Co. 
sup.)  949. 
Where  a  warehouseman   accepted  an  order 

>  transport  the  goods,  A<W,  that  he  thereupon 
ssuHM-il  the  relaUon  of  earner.— Snellmg  v. 
etter  (Sup.)  917. 

liability  of  carrier  to  one  who  was  asleep 
hen  the  train  arrived  at  a  terminal  station, 
ltd  who  was  injured  in  leaving  the  tram,  nciii 

>  be  a  question  of  fact  for  the  Juryv-Daly  v. 
entral  R.  Co.  of  New  Jersey  (Sup.)  901. 

Inotrnctions  In  action  to  recover  for  injuries 
>c-.-ived  while  nlighting  from  a  stiwt  car  con- 
iliT«>d.— I'littersau  v.  Westchester  Electric  Ky. 
o.  (Sup.)  7SX>. 

KvidPiice.  in  action  for  injuries  in  alighting 
roiii  defendant's  street  car.  Iirlil  to  sustain  a 
n.ling  of  defendant's  ne^'ligencc.— Norton  v. 
bird  Ave.  R.  Co.  <Sup.)  898. 

On  an  issue  as  to  negligent  operation  of  elec- 
-ic  car  at  time  of  accident  to  a  passenger,  ev- 
icnoe  as  to  negligent  <'l''',™tion  of  a  car  a 
lonth  later  hM  inadmissible.— Schmidt  T.  Co- 
ey  Island  &  B.  R.  Co.  (Sup.)  77  (. 

Evidence  in  action  for  injuries  received  by 
u-.«'nger  from  a  trolley  pole  held  to  justify  a 
iHi'iiK  of  negligence  on  the  part  of  defendant 
troet  railway.— Schmidt  v.  Coney  Island  &  B. 
[.  Co.  (Sup.)  777. 

The  verdict  In  an  action  for  personal  injuries 
,.'./  to  be  against  the  weight  of  the  evidence.— 
•i<k  V.  Metropolitan  St.  R.  Co.  (Sup.)  693. 

Railroad  company  hdd  liable  for  failure  of  dntv 
u  passenger.— Wells  T.  New  York  Cent  &  H. 
U  B.  C^  (Sup.)  510. 


Passenger  in  sleeping  car  cannot  recover  for 
loss  of  money  in  his  berth  in  excess  of  such  sum 
as  a  man  might  properly  carry  for  traveling  ex- 
iienses.  —  Williams  v.  Webb  (City  Ct.  N.  Y.) 
1111. 

CEMETERIES. 

Laws  1800.  c.  712,  i  2.  does  not  take  away  the 
right  given  by  the  rural  cemeteries  act,  prohib- 
iting the  laying  out  of  roads  through  such  cem- 
eteries. —  In  re  Opening  of  Mt.  Vernon  Ave. 
(Sup.)  531. 


CERTIFICATL 


Liquor  certificuii-.-.  ».e  "liKuxicating  Liquors." 
Of  insurance,  see  "Insurance." 

CERTIORARI. 

To  tax  assessors,  see  "Taxation.** 

On  certiorari  against  assessors,  where  their 
gross  negligence  is  shown,  costs  to  the  aniimut 
of  $50  should  be  assessed.- People  v.  Flagg 
(Sup.)  207. 

Certiorari  to  review  assessment  must  be  ad- 
dressed to  all  the  members  of  the  board  of  as- 
sessors, or  to  the  board  itself.— People  t.  Roe 
(Sup.)  227. 

CHANCERY. 

See  "Equity.** 

CHANGE  OF  VENUE. 

See  "Ventie." 

CHARGE. 

To  Jury  In  civil  actions,  see  "Trial.** 

CHARITIES. 

Laws  1803,  c.  701,  relating  to  gifts  for  charita- 
ble purposes,  construed,  and  Ada  to  embrace_  all 
gifts  for  such  purposes,  whether  to  corporations 
or  individuals.— Allen  v.  Stevens  (Snp.)  431. 

A  devise  to  charitable  uses  hdd  valid.— Allen 
V.  Stevens  (Sup.)  431. 

CITIES. 

See  "Municipal  CJorporatious.** 

CITY  COURTS. 

See  "Courts.** 

CIVIL  RIGHTS. 

See  "Constitntional  Law." 

CLAIM  AND  DELIVERY. 

See  "Replevin.** 


Digitized  by 


Google 


1160 


48  NBW  TORK  SUFFLBHSNT 
■nd  tt  N«w  York  State  Itoportar. 

CLAIMS.  CONCLUSION. 

Of  witneaa  aa  erldence,  we  "BTidenee." 


Notice  of  claim  against  city,  aee  "Municipal 
Corporationa." 

CLOUD  ON  TITLE. 

See  "Equity";  "Quieting  Title." 

CLUBS. 

Eridence  held  sufficient  to  submit  to  the  jury 
the  question  whether  the  member  of  a  club 
was  rightfully  expelled.  —  People  t.  Uptown 
Ass'n  (Sup.)  881. 

COLLATERAL  ATTACK. 

See  "Judgment" 

COLLEGES  AND  UNIVERSITIES. 

See  "Corporations." 

COLLISION. 

Between  Tehicles  and  street  cars,   see   "Negli- 
gence";   "Street  Railroads." 
on  highways,  see  "Highways." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

COMMISSION. 

Of  brolicra.  see  "Brokers." 
Of  executor,  see  "Executors  and  .Administra- 
tors." 

COMMON  CARRIERS. 

See  "Carriers." 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Eminent 
Domain." 

Of  broker,  see  "Brokers." 

Of  executor,  see  "Executors  and  Administra- 
tors." 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence."  * 
Of  juror,  see  ".Tury." 

COMPLAINT. 

See  "Pleading." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Payment"; 
Eeleasie." 


CONCURRING  NEGLIGENCE. 

See  "Negligence." 

CONDEMNATION. 

Taking  property  for  public  use,  aee  "Bmineit 
Domain." 

CONDITIONAL  SALES. 

See  "Sales." 

CONDITIONS. 

In  insurance  policies,  see  "Insuranoe." 

CONSTITUTIONAL  LAW. 

See,  also,  "Statutes";    "Taxation." 

Laws  189e,  c.  378,  §{  707,  711,  authorizing  a 
determination  whether  a  prisoner  had  been  cuji- 
Ticted  of  a  previous  onense  without  giving 
him  a  hearing,  deprives  him  of  liberty  withuai 
due  process  of  law,  withm  Const,  art.  1,  t  u 
vUonst.  U.  S.  art.  14J.— in  re  Kenny  (siup.)  Iiu7. 

CONSTRUCTION. 

Of  assignment,  see  "Assignments." 

Of  contract,  see  "Contracts." 

Of  deed,  see  "Deeds." 

Of  lease,  see  "landlord  and  Tenant." 

Of  trust  deed,  see  '"rrusta." 

Of  wiU,  see  "Wills." 

CONTEMPT. 

Violation  of  injunction  in  supplementary  pro- 
ceedings, see  "Execution." 

CONTRACTS. 

Affected  by  usury,  see  "Usury." 

Agreements    wiuiin    statute    of     fraads,    six 

"Frauds,  Statute  of." 
Assignment,  see  "Assignments." 
Between   landlord  ana  tenant,   see  "landlord 

and  Tenant." 
Cancellation,  see  "Cancellation  of  Instnunents." 
Discharge,  see  "Accord  and  iSatisfaction." 
For  services,  see  "Master  and  JServant":  "Wort 

and  Iiabor." 
Liquidated  damages,  see  "Damages." 
Of  particular  classes  of  parties,  see  "Carriers"; 
"Corporations";    •■Husband   and    Wife";    "In- 
fants';   "Aiunicipal  Corporations." 
Parol  or  extrinsic  evidence,  see  "Evidence." 
Particular  classes  of  express  contracts,  see  "As- 
signments";  "Bailment";   "Bills  and  Notes'; 
"Insurance";      "Marriage";      "Partnership"; 
"Principal  and   Surety";    •'Saiea";    "Vendor 
and  Purchaser." 
Kelease,  see  "Kelease." 
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Specific    performance,    see   "Specific    Perform- 
ance." 
Stipulations  in  actiona,  see  "Stipalationg." 
^'ager  contracts,  see    Gaming. 

Contract  construed,  and  defendant's  liability 
therennder  for  royalties  determined. — Meyer  t. 
FCrensiDKer  (Sup.)  1091. 

■WTiere  a  contract  for  a  well  provides  for  a 
test,  witliont  describing  it,  silence  as  to  the 
test  made  held  a  consent  tliereto. — Bennett  v. 
Eldison  Electric  Illuminating  Oo.  (Sup.)  833. 

Where  a  contract  provides  for  a  test,  with- 
ont  specifying  the  character,  a  fair,  ordinary 
test  is  intended.— Bennett  v.  Edison  Electric  II- 
Inniinating  Co.  (Sup.)  833. 

The  fact  that  a  goTernment  contractor  is  not 
a  mnnufactiirer  of  or  a  dealer  in  articles  includ- 
e<l  in  his  contract  (Rev.  St.  U.  S.  i  3722)  held 
no  defense  in  an  action  by  the  contractor  on 
n  contract  made  by  him  to  do  work  on  such  ar- 
ticles.—White  V.  McNuIty  (Sup.)  903. 

Kffect  must  be  given  to  the  parties'  intention. 
to  be  gathered  from  the  whole  instrument  and 
the  nature  and  circnmstanecs  of  the  case. — 
Oallnp  V.  Sterling  (Sup.)  042. 

Complaint  in  action  on  contract  held  to  show 
reciprocal  agreements  to  be  performed  at  the 
same  time,  and  allegations  of  tender  and  rofus- 
:il,  and  a  good  cause  of  action.— Kelly  v.  Balier 
<Sup.)  973. 

Bvidence  of  threats  held  sufficient  to  submit 
to  the  jury  the  question  of  dnress  in  executing 
a  contract.— Delmage  v.  Oow  (City  Ot  N.  Y.) 
1004. 

No' demand  is  necessary  where  a  party  failed 
to  furnish  an  abstract  as  he  agreed.— Taylor  v. 
Smith  (Sup.)  41. 

Under  a  contract  to  tench  millinery  to  satis- 
faction of  pupil,  and  to  return  the  fee  if  un- 
satisfnctory,  the  pupil  is  the  sole  judge  of  her 
own  satisfaction.— Dermody  v.  Flesher  (Sup.) 
150. 

Evidence  held  insufficient  to  sustain  contract. 
—Johnson  v.  Hall  Signal  Co.  (Sup.)  165. 

Advertising  circular  of  stooltbroker,  setting 
forth  bis  business  facilities,  htld  not  to  consti- 
tute an  offer,  so  that  mailing  a  letter  would 
<'onstitute  an  acceptance,  and  close  a  contract 
between  the  parties. — Zeltuer  v.  Irwin  (Sup.) 
337. 

Where  acceptance  of  a  proposition  In  a  letter 
i-cinstitutoK  the  contract,  it  is  governed  by  the 
liiw  of  the  place  of  acceptance.— Zeltner  v.  Ir- 
win (Sup.)  337. 

An  expressed  consideration  in  a  sealed  con- 
tract is  sufficient.— H.  Koehler  &  Q).  v.  Rein- 
heimer  (Sup.)  755. 

In  action  to  enforce  lease,  no  inquiry  into  the 
intent  of  the  signers  will  be  permitted. — Sonle 
v.  Palmer  (City  Ct.  N.  Y.)  475. 

One  who  brings  an  action  on  a  lease  founded 
on  a  contract  cannot  assert  that  the  contract 
was  not  properly  executed.— Beardsley  t.  Mc- 
Cntcheon  (Sup.)  535. 


A  contract  providing  that  a  wife  should  be 
paid  the  value  of  her  ilower  if  she  survived  her 
husband,  in  consideration  of  a  deed  to  the  land, 
hdd  a  good  cause  of  action  for  the  value  of  such 
interest.— Allyn  t.  Hopkins  (Sup.)  540. 

Where  one  is  entitled  under  an  agreement  to  a 
certain  sum  of  money  to  be  paid  annually  during 
life,  her  rights  cannot  be  affected  by  any  change 
in  such  agreement  to  which  she  does  not  consent. 
—Beardsley  v.  McOutcheou  (Sup.)  535, 

CONTRADICTION. 

Of  witness,  see  "Witnesses," 

CONTRIBUTORY  NEGLIGENCE. 

See  "Highways";  "Master  and  Servant";  "Mu- 
nicipal CJorporations";  "Negligence";  "Rail- 
roads";  "Street  Railroads." 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Oinversion.^' 

A  clause  in  a  will  conferring  discretionar.v 
power,  in  trust  for  the  purposes  of  sale  and  dis- 
tribution, does  not  preclude  a  suit  for  partition 
between  joint  devisees. — Miller  v.  Miller  (Sup.) 
407. 

Where  the  will  directed  realty  to  be  sold  to  be 
applied  in  execution  of  a  trust,  and  there  wax 
also  a  necessity  for  selling  realty  to  pay  debts, 
the  property  was  treated  as  personalty. — Allen 
V.  Stevens  (Sup.)  431. 

CONVEYANCES. 

By  or  to  particular  classes  of  parties,  see  "Ex- 
ecutors and  Administrators." 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Of  public  lands,  see  "Public  Lands." 

Particular  classes,  see  "Assignments";  "Assign- 
ments for  Benefit  of  Creditors";  "Deeds"; 
"Mortgages";  "Sales'";  "Trusts";  "Vendor 
and  Purchaser." 

CORPORATIONS. 

Injunctions  affecting,  see  "Injunction." 
Pnrticular  classes,  see  "Banks  and  Banking"; 
"Building  and  Ixjan  Associations";  "Clubs"; 
"Insurance";  "Municipal (jorporations";  "Kail- 
roads";  "Street  Railroads." 
Taxation  of  corporations  and  corporate  prop- 
erty,  see   "Taxation." 

General  Corporation  Law  May  18,  1892,  f  11. 
merely  subjects  as  to  devises  and  bequests  each 
class  of  corporations  to  limitations  of  its  own 
class.— In  re  Lampson's  Will  (Surr.)  576. 

A  college  is  not  a  membership  coiporntion, 
within  the  membership  corporation  law  of  1805. 
or  under  the  general  corporation  law  of  May  18, 
1802.— In  re  Lampson's  Will  (Surr.)  576. 

By  the  membership  corporation  law  of  1805,  it 
was  not  intended  to  exclude  corporations  of  that 
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character  from  takinp  under  wills  executed  with- 
in two  niontha  of  testator's  death. — In  re  Laia- 
Bon's  Will  (Surr.)  570. 

The  incorporation  of  a  voluntary  association 
hdd  to  talse  all  the  rights  of  such  association.— 
Associate  Alnmni  of  General  ThooloRical  Sem- 
inaty  of  the  ProteHlant  Kpiscopal  Cluu-oh  of  the 
United  States  of  America  t.  (Jenera)  Theolog- 
ical Seminary  of  the  Trotestant  Episcopal 
Church  of  the  United  States  (Sup.)  745. 

A  by-law  of  a  cor|>oration  fixing  the  salary  of 
an  offi<'er  may  be  moiliBed  by  usage.— Bowler  v. 
America  Box-Strap  Go.  (Sup.)  IKJ. 

Members  utd  stocUiolders. 

Requirements  of  Laws  lS:t2.  e.  <'>88,  that  an 
action  for  collection  of  a  ilebt  should  he  first 
brought  against  the  cori«ir»tion,  does  not  apply 
where  it  has  been  dissolved  by  judicial  decree. — 
Thompson  t.  Nicolai  (Sup.)  4&. 

An  action  will  lie  to  enforce  liability  of  ap  to- 
dividual  stoclvholder  who  had  tmid  for  no  part 
of  his  stock,  as  if  such  stockholder  owed  the 
debt  to  the  creditor.— Thompson  t.  Nicolai  (Sup.) 
422. 

Under  I^ws  1892,  c.  688,  li  54,  55.  an  action 
will  lie  for  an  accounting  by  stockholders  of  a 
corporation  for  the  detorminntion  of  rights  of  all. 
—Thompson  v.  Nicoiai  (Sup.)  422. 

An  nttornev  at  law  i«  not  an  employe,  within 
Laws  1802,  c!  088,  !!  54,  making  stockholders  per- 
sonally liaule  for  debts  due  eniployPs  of  the  cor- 
poration.—Uristor  T.  Kretz  (Sup.)  404. 

Evidence  in  action  to  recover  penalty  for  re- 
fusal to  allow  stockhcdder  to  inspect  transfer 
books  held  not  to  show  such  refusal  as  is  con- 
templated by  statute.— Greene  t.  Shain  (Sup.) 
1001. 

OAeers. 

Under  Laws  1895,  c.  559,  rendering  directors 
of  membership  corporations  jointly  and  several- 
ly liable  for  their  debts,  an  action  may  be  main- 
tained against  any  or  all  of  them.— Kugelman 
v.  Hirschman  (City  Ct.  N.  Y.)  1012. 

Directors  are  jointly  liable  on  neglecting  to 
make  the  statutory  annual  report,  though  a 
part  of  them  had  previously  become  liable  for 
a  prior  default.  —  Morgan  v.  Hedstrom  (Sup.) 
1049. 

Long-t'me  bonds  secured  by  all  the  property  of 
a  corporation  are  "debts"  within  the  stock  cor- 
poration law  (section  'SO),  makiiis  the  directors 
liable  therefor  for  failing  to  make  the  annual  re- 
port as  provided  therein. — Morgan  v.  lledstroni 
(Sup.)  1049. 

Where  directors  have  made  continuous  de- 
faults in  making  annual  reports,  it  is  iiniiia- 
terial  upon  which  one  the  action  to  recover 
■  on  their  personal  liability,  as  provided  by  the 
stock  corporation  law  (section  30),  is  founded, — 
Morgan  v.  Hedstrom  (Sup.)  1049. 

Corporate  powers  and  UablUtles. 

A  corporation  organized  for  the  manufacture 
and  sale  of  intoxicating  liquors  may  guaranty 
the  performance  of  covenants  by  a  lessee  who 
has  agreed  to  buy  liquors  from  it. — H.  Koehler 
&  Co.  T.  Reinheimer  (Sup.)  755. 


A  corporation,  having  executed  a  contract,  is 
reliance  upon  which  premises  have  been  lea:.*^ 
cannot  plead  ultra  vires.— H.  Koehler  &  0>.  v. 
Reinheimer  (Sup.)  755. 

Evidence  of  conversations  Tvith  officers  of  a 
corporation  hrld  inadmissible  to  prove  an  oraJ 
contract  with  the  corporation,  without  pruvinf 
the  oflicers'  authority  to  make  the  contract.—    ' 
Mutual  Life  Ins.  Co.  v.  Robmson  (Sup.)  8S7. 

Evidence  held  sufficient  to  show  contract  by 
corporation  to  pay  its  president  for  services  in 
obtaining  a  loan.— Bagley  v.  Carthage,  W.  &  S. 
H.  R.  Co.  (Sup.)  718. 

IiuolTeito7  u>d  reeelTers. 

Under  Code  Civ.  Proc.  S  2420.  an  order  con- 
firming a  receiver's  sale  in  voluntary  di>-s<ila- 
tion  proceedings  was  held  to  cure  an  infinuity 
in  the  application  for  sale.- Johnson  v.  Rayner 
(Sup.)  9o9. 

nioagh  the  omission  to  notify  the  attorney 
general  of  a  receiver's  sale  in  voluntary  dissii- 
lution  proceedings  rendered  the  sale  unanthor- 
ized,  the  confirmation  of  the  sale  operated  as  a 
ratification  of  it— Johnson  v.  Rayner  (Sup.)  959. 

Under  Code  Civ.  Proc.  {  2429,  relating  to  vnl- 
ontary  dissolution  proceedings,  notice  to  credit- 
ors of  a  receiver's  sale  is  not  absolutely  neces- 
sary.—Johnson  T.  Rayner  (Sap.)  959. 

Foreign  oorporatloiu. 

Where  complaint  in  action  by  a  foreign  cor- 
poration alleges  compliance  with  laws  of  the 
state,  a  demal  thereof  entitles  defendant  to 
have  the  issue  disposed  of  before  recovery 
against  him.— John  A.  Roebling's  Sons  Co.  t. 
Belden  (Sup.)  933. 

CORRECTION. 

Of  election  return,  see  "Electiona." 

COSTS. 

Under  Code  CiT.  Proc.  {  452,  interveners  are 
not  required  to  furnish  security  for  costs.— 
Ilerzog  V.  Tamsen  (City  Ct.  N.  Y.)   lOlo. 

Where  plaintiif  contests  taxation  of  costs  in 
favor  of  separate  defendants,  he  must  show 
that  defendants'  interests  were  identical. — Wolf 
V.  Di  Lorenzo  (Sup.)  191. 

A  party  may  reside  without  the  state,  and  be 
subject  to  Code  Qv.  Proc.  i  32(58,  relating  to  se- 
curity for  costs,  though  his  domicile  is  within 
the  state.— Flaherty  v.  Gary  (Sup.)  303. 

A  party  held  entitled  to  an  extra  allowance 
of  $j>00,  under  Code  Civ.  Proc.  S  3253.— Nation- 
al Lead  Co.  v.  Dauchy  (Sup.)  379. 

Application  for  order  requiring  security  for 
costs  made  under  Code  Ciy.  Proc.  S  3271.  ranrt 
he  made  on  notice — Kamerman  v.  Eisner  & 
Mendelson  Ck).  (Ci;y  Q:.  N.  Y.)  IIIL 

Code  Civ.  Proc.  jS  3208,  snhd.  4,  does  not  re- 
quire a  general  assignee  for  creditors  to  ^ve  se- 
curity for  costs. — Lintner  v.  Long  Island  MoL 
Fire  Ins.  Corp.  (Sup.)  1105. 
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ESxtra  compensation  paid  to  expert  cannot  be 
tn.x:ed  in  action  in  district  court— Randall  v. 
Morning  Journal  Ass  n  (Sup.)  1084. 

-^Vpplication  bv  administratrix  to  prosecutrix 
as  a  poor  person  held  insufflcient,  there  being 
no  allegation  as  to  condition  of  the  estate. — 
Daus  V.  Xussberger  (Sup.)  201. 

"Where  an  application  is  made  to  sue  as  a 
HOOF  person,  the  consent  of  the  attorney  assign- 
(■<i  to  prosecute  to  do  so  without  compensation 
>*Uould  also  be  filed.— Daus  v.  Nussberger  (Sup.) 

CO-TENANCY. 

S«>e  "Partition." 

COUNTERCLAIM. 

See  "Pleading";   "Set-OfE  and  Counterclaim." 

COURTS. 

Soc.  also,  "Judges";   "Justices  of  the  Peace." 
Ilvview  of  decisions,  see  "Appeal." 

A  court  cannot  interfere  with  judicial  discre- 
tion where  a  court  of  co-ordinate  jurisdiction 
irrants  an  injunction.— Corbin  v.  Casina  Land 
C:o.  (Sup.)  829. 

Under  (3ode  Giy.  Proc.  S  2624,  the  surrogate 
has  jurisdiction  as  to  a  bequest,  though  validity 
of  a  devise  depends  on  the  same  questions.— In  re 
I>ampson's  Will  (Surr.)  576. 

City  court  of  Albany  has  no  power  In  sum- 
mary proceedings  to  decide  the  equitable  owner- 
ship of  the  premises.— Hattersley  t.  Cronyn  (Co. 
Ct.)  1113. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Fraudulent  Conveyances";  "Partnership." 

CRIMINAL  LAW. 

Malicious  prosecution,  see  "Malicious  Prosecu- 
tion." „  _  . 

Particular  offenses,  see  "Bastards";  "Prize 
Fighting." 

Where  the  evidence  was  sufficient  to  require 
the  justice  to  decide  whether  there  was  proba- 
ble cause  that  defendant  committed  theoffense, 
an  order  upon  habeas  corpus  discharging  him 
from  custody  held  erroneous. — People  v.  McFar- 
line  (Sup.)  599;   Same  v.  Peterson,  Id. 

Defective  certificate  of  conviction  by  justice, 
unaccompanied  by  mittimus,  held  not  to  author- 
ize sheriff  to  detain  prisoner.— People  v.  Whit- 
ney ((3o.  Ct.)  501. 

Certificate  of  conviction  of  a  justice  of  the 
peace  held  void.— People  t.  Whitney  (Co.  Ct.) 
591. 


Certificate  of  reasonable  doubt  to  stay  exe- 
cution on  appeal  from  conviction  will  be  grant- 
ed where  the  public  was  excluded  from  the  trial, 
—People  T.  Hall  (Sup.)  158. 

CROSS-EXAMINATION. 

See  "Witnesses." 

CROSSINGS. 

Accidents  at  railroad  crossings,  see  "Railroads." 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 
see  "Eminent  Domain";  "Highways";  "Mu- 
nicipal Corporations." 

For  causing  death,  sc-e  "Death." 

For  injuries  from  diversion  of  waters,  see  "Wa- 
ters and  Water  Courses." 

For  trespass,  see  "Trespass." 

Mitigation  of  damages  for  libel,  see  "Eibel  and 
Slander." 

Evidence  required  to  recover  damages  for  fail- 
ure to  return  certain  articles  loaned  determined. 
— Enright  v,  American-Belgian  Lamp  Co.  (Sup.) 
739. 

Measure  of  damages  on  conversion  by  bailee 
of  goods  delivered  to  him  for  sate-lteoping  de- 
termined.—Markoe  V.  TifEany  &  Co.  (Sup.)  751. 

A  contract  held  to  provide  for  liquidated  dam- 
ages.—Taylor  y.  Smith  (Sup.)  41. 

Verdict  for  $9,000  for  serious  personal  inju- 
ries to  man  56  years  old  held  not  excessive. — 
Furman  v.  Brooklyn  Heights  B.  Co.  (Sup.)  194. 

In  action  for  personal  injuries,  held,  that  there 
was  evidence  from  which  the  jury  might  find 
damages  for  loss  of  occupation. — McNaughton 
V.  Metropolitan  St.  Ry.  Co.  (Sup.)  1102. 

A  verdict  of  $15.(X)0  for, negligently  causing 
the  death  of  a  fireman  on  a  railroad  held  exces- 
sive.—Cooper  y.  Now  York,  O.  &  W.  Ry.  CJo. 
(Sup.)  481. 

Fifty-five  dollars  held  inadequate  for  an  injury 
caused  by  negligence,  where  plaintiff  was  in  bed 
six  weeks,  and  had  paid  eighty-eight  dollars  to 
physicians.— Saperstone  v.  Rochester  Ry.  Ck). 
(Sup.)  48C. 

Complaint  in  action  to  recover  for  personal 
Injuries  held  not  to  warrant  submission  of  evi- 
dence of  plaintiff's  loss  of  hearing  resulting 
therefrom. — Hergert  v.  Union  Ry.  Co.  of  New- 
York  City  (Sup.)  307. 

DANGEROUS  PREMISES. 

See  "Landlord  and  Tenant";   "Negligence." 

DEATH. 

An  administrator  is  not  limited  to  nominal 
damages  for  the  death  of  a  minor  child,  the 
amount  of  recovery  being  left  very  largely  to 
the  jury.— Howell  y.  Rochester  Ry.  0).-  (Sup.) 
17. 
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DECEDENTS. 


KHtntrs,  see  "Execnton  and  Adminlitrators." 
ToHtimony  as  to  transactions  with  persons  since 
dec«>a8ed,  see  "Witnesses." 

DECLARATIONS. 

As  evidence  in  cItU  actions,  see  "Evidence." 

DEDICATION. 

Facts  Id  relation  to  the  transfer  of  laud  not 
dedicated  to  the  public,  but  deeded  for  street 
purposes  to  private  parties,  examined,  and  Iwlil 
not  to  constitute  a  dedication  to  public  use. — In 
re  Ninety-Fourth  Street  (.Sup.)  (MM). 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instrunionts." 

In  f rand  of  creditors,  see  "Fraudulent  Couvey- 
ances." 

Of  trust,  see  "Assignments  for  Benefit  of  Cred- 
itors";  "MortRages";  "Trusts." 

Tax  deeds,  see  "Taxation." 

Under  Real  Property  Law,  i  22,  a  remainder 
in  fee  in  a  deed  is  not  invalid  because  no  per- 
sons answering  to  description  used  are  in  ex- 
istence when  the  grant  is  delivered.— Harriot 
v.  Harriot  (Sup.)  447. 

Where  land  is  conveyed  in  parcels  to  private 
parties  for  the  purposes  of  a  street,  the  land  is 
impressed  with  the  ordinary  characteristics  of 
n  public  street,  as  between  the  owuors  of  land 
iibutting  thereon.— In  re  Ninety-Fourth  Street 

(Sirp.)  mo. 

Hood  construed,  and  held  to  convey  to  the 
graiitoe  only  a  life  estate.— Harriot  y.  Harriot 
(Siij..)  447. 

lu  construing  a  deed,  the  intent  of  the  gran- 
tor, to  be  "athered  from  the  entire  instrument, 
controls.- Harriot  v.  Harriot  (Sup.)  447. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment,  see  "Judgment." 

DEFECTS. 

In  bridges,  see  "Bridces." 
In  highways,  see  "Highways." 
In  machinery  or  appliances,  see  "Master  and 
Servant." 

DEMAND. 

For  performance  of  contract,  see  "Contracts." 


See  "Pleading." 


DEMURRER. 


DEPOSITS. 


See  "Banks  and  Banking." 

DESCENT  AND  DISTRIBUTION. 

See  "Execntora  and  Administrators";    *T*"ilU." 


See  "Wills." 


DEVISES. 


DIRECTING  VERDICT. 

See  "Trial." 

DIRECTORS. 

Of  corporation,  see  "Corporations." 

DISCHARGE. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion";   "Release." 
Of  officers,  see  "Officers." 

Of  police  officer,  see  "Municipal  CJorporations." 
Of  servant,  see  "Master  and  Servant."' 
Of  surety,  see  "Principal  and  Surety." 

DISCOVERY. 

Notice  to  defendant  of  an  application  for  an 
o™*""  for  his  examination  before  trial,  tinder 
f-ode  Civ.  Proc.  {  870  et  seq.,  is  not  necessair. 
— Jerrells  v.  Perkins  (Sup.)  597. 

Under  Code  Civ.  Proc.  {  870  et  seq.,  plaintiff, 
woo  shows  that  an  examination  of  defendant 
before  trial  is  necessary  for  the  preparation  of 
an  amended  complaint,  is  entitled  to  an  order 
for  snch  examination,  but  not  for  an  insDeetion 
of  papers.->rerrell8  v.  Perkins  (Sup.)  597. 

Examination  of  a  third  party  in  order  to  en- 
able petitioner  to  brine  an  action  held  properly 
allowed.— In  re  Weil  (Sup.)  133.  r    .~  v, 

DISCRETION  OF  COURT. 

Review  on  appeal,  see  "Appeal." 

DISMISSAL  AND  NONSUIT. 

A  motion  to  dismiss  on  the  ground  that  com- 
plaint does  not  state  canse  of  action  is  a  mat- 
'"  o'  l«Rnl  right.  —  Reissman  v.  Jacoliowitx 
(City  Ct.  X.  Y.)  1006. 

Failure  at  close  of  trial  to  renew  motion  for 
nonsuit  made  at  close  of  plaintifTs  evidence 
held  a  waiver  thereof.— Hobson  ▼.  New  York 
Condensed  Milk  Co.  (Sup.)  209. 

Where  the  evidence  on  a  material  qne>stion  of 
fact  is  contradictory,  a  dismissal  cannot  be  sus- 
tained on  the  ground  that  it  was  too  vague  tn 
raise  a  conflict  — Capasso  v.  Woolfolk  (Sup.)  40y. 

Under  Code  Uv.  Proc.  i  1187,  the  court,  on 
setting  aside  a  verdict  for  plaintiff,  may  dismiss 
the  complaint.— MixseU  t.  New  lork,  N.  H.  & 
H.  R.  Co.  (Sup.)  413.  .  -ti,  ot 
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DISSOLUTION. 

Of  attachment,  see  "Attachment." 
Of  corporation,  see  "Corporations." 

DIVERSION. 

Of  water,  see  "Waters  and  Water  Courses." 

DIVORCE. 

A  divorced  woman  should  be  allowed  occasion- 
allj-  to  vinit  her  son,  whose  custody  had  been  Riv- 
en to  the  father.— McGown  v.  McGown  (Sup.) 
OUG. 

An  order  made  at  special  term,  reducintr  ali- 
mony, will  not  be  disturbed  on  appeal  by  the 
husband,  where  the  situation  of  the  parties 
remains  unchanged  since  the  original  order  was 
made.— Kabatchnick  v.  Kabatchnick  (Sup.)  612. 

DOCUMENTS. 

Ab  evidence  in  civil  actions,  see  "Evidence." 

DOMICILE. 

Settlement  of  pauper,  see  "Paupers." 

DOWER. 

A  widow  is  not  entitled  to  dower  in  the  life 
estate  of  Ler  husband.  —  Harriot  v.  Harriot 
(Sup.)  447. 

DRAFT. 

See  "Banks  and  Banking." 

DUE  PROCESS  OF  LAW. 

See  "ConeUtutional  Law." 

DURESS. 

In  execution  of  contract,  see  "Contracts." 

EASEMENTS. 

Evidence  examined,  and  held  not  to  show  that 
a  private  easement  in  a  street  had  been  lost  by 
adverse  possession. — In  re  Ninety-Fourth  Street 
(Sup.)  600. 

ELECTION. 

Of  widow  under  will,  see  "Wills.** 

ELECTIONS. 

An  enrollment  of  party  voters  for  the  benefit 
•it  the  party  is  open  to  inspection  by  any  meni- 
lier  of  the  partv.  and  a  copy  of  the  names  there- 
in may  be  made. — People  v.  General  Committee 
of  Republican  Party  of  Krie  County  (Sup.)  72.S. 

The  board  of  canvassers  cannot  reject  any 
vote  certified  in  due  form  by  inspectors  of  elec- 


tion.—In  re  Election  of  Alderman  of  First  Ward 
of  City  of  Buffalo  (Sup.)  241. 

The  court  wil'  not  compel  correction  of  cleri- 
cal error  in  canvass,  unless  the  board  of  can- 
vassers refuse  to  order  election  inspectors  to 
make  the  correction. — In  re  Election  of  Alder- 
man of  First  Ward  of  City  of  Buffalo  (Sup.) 
241. 

Under  General  Election  Law  1896,  o.  909.  S 
111,  inspectors  of  election  cannot  be  compolltvl 
to  sign  a  return,  where  they  had,  on  the  return, 
indorsed  their  reasons  for  such  refusal. — In  re 
Election  of  Alderman  of  First  Ward  of  City  of 
BuflFalo  (Sup.)  241. 

Where  it  does  not  appear  that  a  clerical  er- 
ror exists  'n  a  cunvass.  an  application  to  the, 
court  to  have  it  corrected  will  be  denied.— In  re 
Election  of  Alderman  of  First  Ward  of  City 
of  Buffalo  (Sup.)  241. 

Inspectors  of  election  cannot  correct  any  oth- 
er than  clerical  errors  in  the  return  of  a  can- 
vass.— In  re  Election  of  Alderman  of  First 
Ward  of  City  of  Buffalo  (Sup.)  241. 

Under  I>aws  1897.  c.  414,  8  55.  the  aiiiuial 
election  of  villape  oflicers  of  sea  Cliff  is  desig- 
nated for  the  third  Tuesday  in  March. — People 
V.  Shaw  (Sup.)  127, 

EMINENT  DOMAIN. 

Under  Syracuse  (Sty  Charter,  f  167,  a  mort- 
gagee must  be  notified  of  the  attempted  con- 
demnation of  the  mortgaged  property. — In  r(>- 
Oneida  St.  (Co.  a.)  828. 

In  condemnation  proceedings  there  must  be 
notice,  it  not  being  enough  that  any  pcrsou 
deeming  himself  aggrieved  has  the  right  to  ap-^ 
peal.— In  re  Oneida  St.  (Co.  Ct.)  82& 

Report  of  eommisBioners  acting  tinder  Laws 
1893,  c.  189,  relating  to  protection  of  water 
supply  of  New  York  City,  as  to  amount  of  com- 
pensation, afiirmed. — In  re  Daly  (Sup.)  795;  Ap- 
peal of  Ilalstead,  Id. 

An  order  sustaining  a  motion  to  send  back 
for  supplementary  proceedings  a  report  of  com- 
missioners appointed  in  condemnation  proceed- 
ings hdd  to  have  been  improperly  made  under 
Code  Civ.  Proc.  H  3371,  3382.— Board  of  Water 
Com'rs  of  Village  of  PhilmoQt  ▼.  Shutts  (Sup.> 
319. 

Under  Laws  1894,  c>  746,  locating  certain 
land  to  be  taken  as  a  public  park,  but  leaving 
to  the  commissioners  to  determine  what  part 
thereof  should  be  taken,  buildings  erected  pend^ 
ing  such  determination  should  be  considered  in 
awarding  compensation. — In  re  City  of  New 
York  (Sup.)  119. 

Where  a  surface  railroad  company  replaced 
its  road  by  an  elevated  railway,  in  consec^ut'ncl> 
of  certain  public  improvements,  hrld,  that  it  was 
liable  to  the  owner  for  imposing  an  additional 
servitude  on  the  fee. — Salazar  v.  New  York  & 
H.  R.  Co.  (SupO  1065. 

Evidence  of  profits  of  business  in  a  store  on 
land  condemned  held  incompetent  to  prove  mar- 
ket value  of  property.- In  re  Gjlroy  (Sup.)  798: 
In  re  Lyon,  Id. 
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Award  of  commissioners  will  not  be  set  aside 
ns  inndequate  unlpHS  the  iiiadoquary  is  pnlpu- 
We.— In  re  Gilroy  (Sup.)  798;  In  re  Lyon,  Id. 

EMPLOYES. 

See  "Master  and  Elerrant" 

EQUITY. 

Equitable  eonrersion,  see  "Con version." 

estoppel,  see  "Estoppel." 

Particular  subjects  of  equitable  jurisdiction  and 
equitable  remedies,  see  "Cancellation  of  In- 
struments"; "Injunction";  "Partition"; 
"Quieting  Title";  "Specific  Performance"; 
"Trusts?' 

Equity  will  not  entertain  a  suit  to  prevent  a 
cloud  on  title  where  the  danger  is  speculative 
only.— Weed  v.  Roberts  (Sup.)  366. 

Where  plaintiff  was  found  not  to  be  entitled 
to  the  equitable  relief  sought,  in  an  action  to 
set  aside  the  assignment  of  an  insurance  pol- 
icy, it  was  error  to  find  that  defendant  was  lia- 
ble at  law  as  for  conversion  of  the  policy.— 
TopUU  V.  Bauer  (Sup.)  840. 


See  "AppeaL* 


ERROR. 
ESTATES. 

Executors   and   Ad- 


Decedents'   estates,   see 

ministrators." 
Trust  estates,  see  "Troats." 


ESTOPPEL 

By  Judgment,  see  "Judgment." 

Admission  of  maker  that  note  sued  on  was 
all  right,  and  would  be  paid  at  maturity,  tends 
to  raise  an  estoppel  against  him  from  disputinjj 
the  consideration  of  note  at  its  inception. —Blair 
V.  Hngemeyer  (Sup.)  965. 

Evidence  held  to  equitably  estop  heirs  of  de- 
ceased from  setting  up  their  claim  to  property 
of  the  plaintiff,— .Tones  v.  Duerk  (Sup.)  U87. 

Where  heirs  were  ignorant  of  their  title  to 
land,  the  doctrine  of  equitable  estoppel  hdd  not 
to  apply.— Jones  v.  Duerk  (Sup.)  987. 

Though  act  relating  to  comj^ensation  of  sher- 
iff is  unconstitutional,  a  sheriff  receiving  com- 
pensiition  thereunder  ndd  estopped  from  plead- 
ing its  invalidity. — City  of  New  York  v.  (Jor- 
inan  (Sup.)  lu:.2(i. 

A  bank  president  who  has  borrowed  money 
from  the  bank  in  excess  of  the  limitation  fixed 
by  the  bankiuK  laws  cannot  set  up  the  illegality 
of  the  loan  as  a  defense  to  an  action  to  fore- 
close a  mortgage  given  to  secure  it. — Dunn  v. 
O'Connor  (Sup.)  270. 

Where  the  per83ns  having  a  conditional  re- 
mainder under  a  will  join  in  a  deed  with  the 
person  holding  the  life  estate,  they  are  estop- 
ped to  claim  title  under  the  will.— Fox  t.  Fee 
(Sup.)  2U2. 


EVICTION. 

Of  tenant,  see  "Landlord  and  Tenant.'* 

EVIDENCE. 

See,'  also,  "Discovery":    "Witnesses." 
Admissibility   of   evidence   under   pleading,   ser 

"Pleading." 

of  note,  see  "Bills  and  Notes." 

In    particular    civil    actions,    see    "Libel    tai 

Slander";   "Malidons   Prosecution":     "Hcgb- 

gence." 
Of  accord,  see  "Accord  and  SatisfactioD." 
Of  bouudary,  see  "Boundaries." 
Of  damages,  see  "Damages." 
Of  estoppel,  see  "Estoppel." 
Of  fraud,   see   "Fraudulent   CSonveyances." 

in  i>rocuring  release,  see  "Release." 

Of  marriage,  see  "Marriage." 
Of  partnership,  see  "Partnership." 
Probate  proceedings,  see  "Wills." 
Reception  at  trial,  see  "Trial." 
Review  on  appeal,  see  "AppeaL" 

In  the  absence  of  proof  it  will  not  be  p^^ 
sumed  that  statutes  of  another  state  render 
wagering  contracts  unlawful. — Zeltner  v.  Irwii 
(Sup.)  337. 

A  witness  cannot  testify  to  the  meaning  of 
declarations  made  by  another. — ^Lawrence  t. 
Thompson  (Sup.)  839. 

Where  plaintiff  sued  to  recover  an  alleged 
overpayment  on  account  of  goods  bought  from 
defendant  from  time  to  time,  Md.  that  he  must 
prove  both  sides  of  the  account. — Wisner  T.  Oon- 
soUdated  Fruit-Jar  Co.  (Sap.)  500. 

The  evidence  ih  re^rd  to  the  genuineness  of 
signature  to  application  for  life  insurance  krM 
not  sufficient  to  show  that  It  was  a  forgery.- 
Heaphy  v.  Metropolitan  Life  Ins.  Co.  (Sup.)  4fifi. 

The  uncorroborated  testimony  of  defendant 
is  not  conclusive,  though  not  expressly  contra- 
dicted.— Merschendorf  v.  Koch  (Sup.)  2^. 

A  lost  deed  cannot  be  proved  by  declaratioiis 
where  the  loss  has  not  been  accounted  for.— 
Marsh  v.  Ne-ha-sa-ne  Park  Ass'n  (Sup.)  381. 

Deolaratloma  and  admluioiu. 

Declarations  of  ar  agent,  not  acting  within  the 
scope  of  her  authority,  made  after  the  transac- 
tion to  which  it  related,  and  at  a  period  too  re- 
mote therefrom  to  permit  it  being  part  of  the  res 
gestse.  are  inadmissible.  —  Kelly  v.  Morehouse 
(Sup.)  552. 

Declarations  of  the  owner  that  Ite  had  sold 
the  land  are  inadmissible  to  defeat  his  title,  or 
that  of  his  descendants  or  their  grantees.— 
Marsh  v.  Ne-ha-sa-ne  Park  Ass'n  (Sup.)  3S1. 

A  conversation  prejudicial  to  defendant's  in- 
terest, which  was  not  had  in  his  presence,  nor  as- 
sented to  by  him,  is  incompetent. — ^Wilcox  v. 
Howd  (Sup.)  551. 

In  action  by  assignee  of  mortgagee,  declara- 
tions by  mortgagee,  since  deceased,  that  he 
gave  no  consideration  for  the  mortgage,  made 
while  a  holder  thereof,  are  admissible.— Spar- 
ling V.  Wells  (Sap.)  321. 
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Tliiit  statements  by  defendant  In  a  civil  ac- 
tion wiTV  made  while  under  arrest  do  not  ren- 
der tlieiii  incompetent.— Notara  v.  De  Kamalar- 
is  (Sup.)  216. 

An  admission  in  a  pleadintt  must  be  token 
with  the  accompanying  qualifications  and  ex- 
planations.—Steinhardt  T.  Baker  (Sup.)  Sol. 

I>o«nmeiLtmrT  evidenoe.  ...  ^_. 

To  entitle  an  instrument  to  admission  in  eri- 
dence,  the  acknowledfrment  of  execution  may  be 
made  after  the  action  has  been  commenced.— 
Wetterer  v.  Soubirous  (Sup.)  1043. 

Where  defendant  admitted  the  making  of  the 
lease  sued  on.  and  the  subscribing  witness 
proved  his  own  signature,  hdd.  the  lease  was 
BufficienUy  identified.  —  Hall  v.  Beston  (Sup.) 
811. 

All  entries  or  memoranda  in  regular  course 
of  business  or  duty  are  competent  evidence, 
where  the  one  who  made  them  is  dead,  and 
would  have  been  a  competent  witness  of  the 
fa<t»  which  he  registered.-Bentley  v.  Falker 
4Sup.)  (tOl. 

In  action  on  contract,  plaintiff  may  introduce 
letters,  written  by  him  to  defendant  m  the  usual 
course  of  business,  which  referred  to  the  con- 
tra «-t  and  its  performance.— >N  hite  t.  McNuity 
(Sup.)  903. 

Pof  ol  evldeaoe.  .    ., .    ,      v 

Parol  evidence  held  inadmissible  to  show  con- 
temporaneous agreement  at  the  time  of  the  ac- 
ceptance of  an  order.— Kervan  v.  Townsend 
(Sup.)  137. 

In  an  action  on  a  written  lease,  held,  that  de- 
feudaut  couid  not  prove  that  he  signed  it  on 
the  faith  of  parol  representations.— Hall  v.  Bes- 
ton (Sup.)  811. 

In  action 'on  agreement  in  writing  to  indem- 
nify plaintiff  for  going  on  bond,  a  contemporane- 
ous parol  understanding  cannot  be  shown.— 
American  Surety  Co.  v.  Grow  (Sup.)  946. 

OplaloB  eTldeaee. 

Expert  evidence  is  competent  in  action  for 
damages  for  diverting  waters  of  stream.— tial- 
lagber  v.  Kingston  Water  Ck).  (Sup.)  250. 

Testimony  of  a  member  of  a  banking  house  as 
to  value  of"  services  of  one  procuring  a  loan  for 
dofendant  held  compi-tent  in  action  for  compen- 
sation.—Bagley  V.  (Tarthuge,  W.  &  S.  H.  R.  Co. 
(Slip.)  718. 

Opinion  evidence  Is  not  competent  to  prove 
the  value  of  the  good  wUl  of  a  firm  of  manu- 
fatturers.- Klrkman  v.  Kirkman  (Sup.)  083. 

It  is  not  error,  where  a  witness  is  allowed  to 
Btato  tho  facts,  to  refuse  to  allow  him  to  state 
bis  <-i>ii<lii8ions  therefrom.— Gardner  v.  Friede- 
rich  (Sup.)  1077. 

EXAMINATION. 

Of  parties  before  trial,  see  "Discovery." 

EXCEPTIONS. 

Sufficiency   lor   purpose  of  review,   see    "Ap- 
peal." 


EXCHANGE  OF  PROPERTY. 

(Commission  of  brokers,  see  "Brokers." 

EXCISE. 

Regulation   of  traffic   in   intoxicating   liquors, 
see  "Intoxicating  Liquors." 

EXECUTION. 

See,  also,  "Exemptions";  "Judicial  Sales." 
Against  the  person,  see  "Bail." 
Of  will,  see  "Wills." 

Execution  issued  on  judgment  against  trans- 
ferror of  property  to  tenants  in  common,  where 
transfer  was  void  as  to  one  tenant,  can  be  lev- 
ied on  all  the  property,  and  possession  retained 
until  sale.— Henderson  v.  Brennecke  (Sup.)  681. 

Defendant  transferring  money  on  deposit  in 
savings  bank  in  her  own  name,  "in  trust"  for 
another,  held  guilty  of  contempt  of  Injunction 
in  supplementary  proceedings,  whether  an  equi- 
table title  was  in  such  other  or  not.^Jackson  v. 
Murray  (Sup.)  195. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  "Wills." 

Where  the  person  first  entitled  to  adminis- 
tration is  unable  to  read  and  write,  letters  are 
properly  granted  to  the  second.— In  re  Haley's 
Estate  (Surr.)  397. 

Under  Code  dr.  Proc.  (  2606,  as  amended  by 
I^ws  188i,  c.  399,  and  by  Laws  1891,  c.  175, 
an  executor  of  a  deceased  executor  cannot  be 
compelled  by  the  sole  legatee  under  the  original 
will  to  turn  over  to  petitioner  the  trust  mon- 
eys.- In  re  Trask's  Estate  (Surr.)  825. 

Code  Civ.  Proc.  i  2722.  providing  for  the  iiiiy- 
ment  of  lepacies  by  an  executor,  is  not  applica- 
ble to  a  petition  to  compel  an  executor  of  a 
deceased  executor  to  pay  a  legacy.  —  In  re 
Trask's  Estate  (Surr.)  fS25. 

T'nder  Code  Civ.  Proc.  I  2.')37,  payment  Intc. 
probate  court  by  administrators  can  only  be 
made  by  deposit  With  the  county  treasurer.— In 
re  Te  Culver's  Estate  (Surr.)  820. 

Liability  of  administrators  for  money  which 
they  paid  to  the  surrogate.— In  re  Te  Culver's 
Estate  (Surr.)  820. 

Under  Cbde  Civ.  Proc.  i  2(K)6,  as  amended  bj 
Laws  1884,  c.  399,  a  petition,  by  the  sole  benefi- 
ciary under  a  will,  to  compel  the  executor  of  a 
deceased  executor  to  account,  need  not  make 
the  surviving  executor  a  party.— In  re  Trask's 
Estate  (Surr.)  825. 

Where  realty  was  sold  and  proceeds  received 
by  executors  under  power  in  a  testamentary 
trust,  that  beneficiaries  executed  a  confirmatory 
deed  did  not  deprive  the  executors  of  their  com- 
missions.—In  re  Prentice  (Sup.)  353. 

Right  of  executors  to  commissions  on  sales  of 
realty,  after  death  of  testator's  widow,  deter- 
mined.—In  re  Prentice  (Sup.)  353. 
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The  right  of  a  foreign  administrator  to  collect 
a  life  insurance  policy  held  superior  to  those  of 
a  domestic  administratrix. — Steele  v.  Connecti- 
cut Gen.  liife  Ins.  Co.  (Sup.)  047. 

Where  executors'  commissions  have  been  fix- 
ed by  an  accounting,  that  they  did  not  retain 
sufficient  funds  to  pay  themselves  at  ouce  does 
not  deprive  them  of  their  right  thereto.— In  re 
Prentice  (Snp.)  353. 

On  accounting  by  executors,  that  there  is  not 
siilBcii'nt  property  to  pay  the  ooinniissions  does 
not  deprive  the  court  of  power  to  fix  the  same. — 
lu  re  I'rentice  (Sup.)  353. 

Administrator,    in   settling  his  account,   may 

show  that  certificate  of  seat  in  stock  exchange 
standing  in  nnnie  of  testator  belonged  to  the  firm 
i-ompost'd  of  di'ccdcut  and  administrator. — In  re 
Grant's  Kstate  (Surr.)  574. 

There  is  no  authority  for  making  surety  on 
the  bond  of  an  administrator  a  party  to  a  com- 
pulsory aoeountinK  of  the  administrator.— Mc- 
Mahon  r.  Smith  (Sup.)  93;  Keegan  v.  Same,  Id. 

A  surety  on  administrator's  bond  held  estopped 
to  cromplnin  that  decree  on  accounting  by  admin- 
istrator is  not  conclusive  because  distributees 
were  not  parties  thereto,  where  thov  adopted  the 
same.— McMahon  v.  Smith  (Sup.)  93;  Keegan 
V.  Same,  Id. 

A  surety  on  administrator's  bond  is  bound  by 
a  decree  of  the  surrotratc  touching  the  adminis- 
trator's liability.— McMahon  v.  Smith  (Sup.)  93; 
Keegan  v.  Same.  Id. 

EXEMPTIONS. 

Where  defendant  in  execution  claims  land  as 
exempt  because  purchased  by  pension  money, 
and  plaintiff  denies  it,  the  question  should  be 
determined  by  common-law  evidence. — ShuU  v. 
King  (Sup.)  1. 

One  ckiniing  realty  as  exempt  because  pur- 
chased by  pension  money  must  prove  the  fact. 
-Shull  T.  King  (Sup.)  1. 

EXHIBITS. 

See  "Pleading." 

EXPERT  TESTIMONY. 

See  "Evidence." 

EXTENSION. 

Of  note,  release  of  surety,  see  "Principal  and 
Suret}-." 

EXTRA  ALLOWANCE. 

See  "(Josts." 

EXTRINSIC  EVIDENCE. 

See  "Evidence." 


See 


FALSE  IMPRISONMENT. 

"Malicious  ProsecatioD." 


FELLOW  SERVANTS. 

See  "Master  and  Servant" 

FENCES. 

Maintenance  along  highway  hj  adjacent  om;- 
er,  see  "Highways." 

FINDINGS. 

Review  on  appeal,  see  "AppeaL" 

FIRES. 

Damage  to  leased  premises,  see  "Landlord  izi 
Tenant." 


FIRMS. 


See  "Partnership." 


FIXTURES. 

Ordinary  movable  fixtures  put  into  a  store  tir 
defendant  for  trade  purposes  do  not  pass  1-  'hi 
landlord  by  renewal  of  term.— .Smusch  v.  K'.ta 
(Sup.)  1T6. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages." 

FOREIGN  ADMINISTRATION. 

See  "Bxecutors  and  Adminjstrators." 

FOREIGN  CORPORATIONS. 

See  "Corporations." 

Taxation  of  capital,  see  "Taxation." 

FORFEITURES. 

Of  insurance,  see  "Insurance." 

FORMER  ADJUDICATION. 

See  "Judgment" 

FRANCHISES. 

Franchise  taxes,  see  "Taxation." 

FRAUD. 

See  "Fraudulent  Conveyances." 

As  ground  for  annulling  marriage,  see  "Mar- 
riage." 

for    canceling   deed,    see    "CancellatioD    of 

Instruments." 

In  procuring  release,  see  "Release." 
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FRAUDS,  STATUTE  OF. 

See,  also,  "Trusts." 

Where  a  sale  of  personal  property  is  Told  in 
part,  ns  within  the  statute  of  fraudR,  it  is  Told  in 
toto. — Shaffer  v.  Martin  (Sup.)  8r>3. 

Where  statute  of  fraud  is  not  pleaded,  the 
oueation  cannot  be  raised  at  the  trial. — Irlback- 
er  V.  Roth  (Sup.)  538. 

FRAUDULENT  CONVEYANCES. 

Kvidence  held  to  show  that  a  Ull  of  sale  made 
hy  a  partner  to  his  daughter  was  fraudulent  as 
.'isninst  the  firm  or  creditors. — Shaffer  v.  Martin 
iSup.)  853. 

Under  Code  Civ.  Proc.  i  1879,  a  trustee  of  a 
fund  for  the  support  of  himself  and  family,  at 
I. is  death  the  residue  to  ko  to  his  children,  has 
iit>  interest  in  the  fund  which  his  creditors  can 
riiich  on  his  assignmoiit  thereof  to  hia  children. — 
First  Nat.  Bank  v.  Miller  (Sup.)  981. 

Fraudulent  intent  of  the  grantor  does  not  vi- 
tiate the  conveyance,  where  the  grantee  does 
in>t  participate.— Sonimers  v.  Cottentin  (Sup.) 
•r.2. 

Kule  stated  as  to  what  evidence  is  sufficient 
to  rebut  the  presumption  of  fraud  arising  from 
tlip  want  of  a  change  of  possession  after  a  sale. 
— Sommers  v.  0>ttentiu  (Sup.)  652. 

Kvidence  Md  insufficient  to  show  that  a  con- 
veyance by  a  husband  to  his  wife  was  in  fraud 
ttt  creditors.— Birdsall,  Waite  &  Perry  Mfg.  O). 

V.  .>*<hwarz  (Sup.)  782. 

Kvidence  held  not  to  show  that  the  gnrantee 
participated  in  tlie  grantor's  fraud.— Sommers 
V.  Cottentin  (Sup.)  652. 

Evidence  held  to  lebut  the  presumption  of 
fraud  arising  from  a  want  of  change  of  pos- 
s<-sRioD  after  a  sale.  —  Sommers  v.  C!ottentin 
(Sup.)  652. 

A  mere  provision  for  payment  to  the  debtor 
of  any  surplus  after  paying  preferred  debts  held 
not  to  show  participation  in  the  grantor's  fraud- 
ulent purpose  by  the  preferred  creditors. — Som- 
mers V.  (jbttentin  (Sup.)  652. 

A  transfer  of  all  the  property  of  an  insolvent 
debtor,  in  trust  for  such  creditors  as  should 
consent  thereto,  is  void  as  to  creditors  not  con- 
senting.—Wright  t:  Thorpe  (Sup.)  111. 


See  "Carriers." 


FREIGHT. 
GAMING. 


Wagering  contracts  were  not  invalid  at  com- 
mon law. — Zeltner  v.  Irwin  (Sup.)  337. 

GIFTS. 

Charitable  gifts,  see  "Charities." 
Taxation  of,  see  'Taxation." 

GRANTS. 

Of  public  lands,  see  "Public  Lands.* 
49  N.Y.8.— 74 


GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AND  WARD. 

See  "Vendor  and  Purchaser." 
Guardians  ad  litem,  see  "Infants." 

HABEAS  CORPUS. 

Where  the  return  of  the  officer  asserts  a  legal 
judgment,  he  must  establish  such  fact. — People 
V.  Whitney  (Co.  Ct.)  591. 


HARMLESS  ERROR. 


See  "Appeal." 


HIGHWAYS. 


See,  also,  "Bridges";  "Municipal  Corporations." 
Construction   through    cemeteries,    see   "Ceme- 
teries." 
Dedication  of  street,  see  "Dedication." 

An  objection  that  the  petition  and  notice  for 
laying  out  a  highway  were  insufficient  to  give 

iurisdiction  cannot  be  raised  after  the  merits 
lave  been  decided.— In  re  Pugh  (Co.  Ct.)  398. 

An  adjacent  owner  is  not  required  to  main- 
tain any  fence  along  the  highway.— In  re  Pugh 
(Co.  Ct.)  398. 

Under  Highway  Law,  §  84,  the  amount  of 
damages  to  be  assessed  to  the  owner  of  land 
taken  for  a  highway  is  largely  in  the  discretion 
of  the  court.— In  re  Pugh  (Ck).  Ct.)  398. 

In  determining  the  damages  for  land  taken 
for  a  highway,  the  fact  that  it  would  be  advan- 
tageous for  the  owner  to  put  up  a  fence  along 
the  highway  may  be  considered.— In  re  Pugh 
(Co.  Ct.)  398. 

In  estimating  damages  for  land  taken  for  a 
highway,  the  commissioners  need  not  consider 
future  special  uses  contemplated  by  tiie  owner. 
—In  re  Pugh  (Co.  Ct.)  398. 

Technical  errors  by  commissioners  appointed 
to  lay  out  a  highway,  in  admission  or  rejection 
of  evidence,  will  not  be  regarded,  where  they 
did  not  lead  to  unjust  results.— In  re  Pugh 
(Co.  Ct.)  398. 

In  an  action  for  injuries  by  collision  between 
plaintiff's  wagon  and  that  of  defendant,  held, 
that  the  evidence  warranted  a  judgment  for 
plaintiff.— Koester  v.  Decker  (Sup.)  270. 

Evidence  considered,  and  held  sufficient  to  au- 
thorize the  submission  to  the  jury  of  the  ques- 
tions of  a  town's  negligence  in  maintaining  a 
ditch  intersecting  a  highway  and  of  plaintiff's 
contributory  negligence. — Kankert  v.  Town  of 
Junius  (Sup.)  -SSO. 

Where  an  open  ditch  in  a  highway  remains 
for  many  years  obscured  by  weeds,  the  town 
anthorities  are  chargeable  with  constructive  no- 
tice thereof.— Rankert  v.  Town  of  Junius  (Sup.> 
8oa 
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HIRING.  Jiidf^ment  nicainst  infants  in  an  aeti-^R  > 

tive  to  real  estate  is  merely  voidable,  w;.-  .• 
eunrdian  nd  litjm  was  not  appointed.— F  i 
Foe  (Sup.)  292. 

Under  a  statute  authorizing  sabstitat<^l  «- 
ice  in  certain  cases  on  "any  defendant"  -. 
service  may  be  had  on  an  infant-^^teinhari:  r 
Baker  (Sup.)  357. 


Contract  of  employment,  see  "Master  and  Serv- 
ant." 

HUSBAND  AND  WIFE. 

Sec,   also,    "Divorce":   "Power":   "Marriiipe." 

(.■oiivcy.'Inces  between,  see  "Fraudulent  Con- 
vey imccs." 

RatiliciHiim  b.v  wife  of  husband's  usurious  con- 
trnit.  see  "t'sury." 

Kvidence  in  actinn  to  recover  from  husband 
for  articles  sold  t.i  wife,  who  had  ab,indoned 
him.  Inlil  not  to  show  apparent  investment  of 
authiirity  in  her  ti.  Jict  us  his  agent.— Bostick 
V.  Brewer  (Sup.)  104«. 

Where  wife  abandons  husband  for  (food  cause, 
those  furnishine  necessary  supplies  can  recover 
a(f:iinst  him. — Boslick  v.  Brower  (Sup.)  104(5. 

Fraudulent  purpose  on  the  part  of  the  hus- 
biind,  as  again.st  creditors,  held  imputable  to  the 
wife,  who  was  his  creditor,  where  she  made  him 
her  ajtent.— Somnu-rs  v.  Cottentin  (Sup.)  (£52. 

Order  prantiiie  alimony  and  counsel  fees  iu 
action  for  .separation  atiirmed. — Van  Gieson  v. 
Van  tiicson  (Sup.)  781. 

Contract  by  wife  tn  Rive  her  husband  one-half 
of  the  proceeds  of  the  sale  of  certain  land  be- 
longing to  her,  if  enforceable,  must  be  based  on 
a  valuable  consideration. — Gouge  v.  Gouge 
(Sup.)  879. 

IMPLIED  CONTRACTS. 

See  "Account  Stated." 

IMPRISONMENT. 

See  "Arrest";   "Habeas  Corpus." 

IMPUTED  NEGLIGENCL 

See  "Negligence." 

INADEQUATE  DAMAGES. 

See  "Damages." 

INDEMNITY. 

See  "Principal  and  Surety." 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant." 

INDORSEMENT. 

Of  promissory  note,  see  "Bills  and  Notes." 

INFANTS. 

An  infant  making  an  executory  contract  to 
purchase  a  bicycle  may  return  it  after  nsing  it, 
and  recover  back  all  partial  payments. — Rice 
v.  Butler  (Sup.)  494. 


INJUNCTION. 

Infringcraent  of  trade-mark  or  trade-nani".  ■>=' 
"Tnide-Marks  and  "trade-Names." 

Violation  of  injunction  in  supplementary  jt- 
ceediugs,  see  "Execution." 

On  applying  for  an  injunction  nnder  c  ■. 
Civ.  Proc.  §  C()3,  a  complaint  mast  be  pre--rr  ;. 
—Sanders  v.  Ader  (Sup.)  964. 

Temporary  injunction,  under  0>de  dr.  V- 
f  (JOS,  cannot  be  granted  where  the  cicp -i 
apart  from  other  papers  used  on  moti.>a.  :.■ 
to  state  a  cause  of  .action. — Sheehy  t.  Bruns  iJ  - 
&  Electric  Co.  (Sup.)  1088. 

A  taxpayer  cannot  maintain  an  action  to  >"■- 
join  the  construction  of  a  surface  street  t\  ■ 
road,  no  fraud  or  threatened   waste  of  p"' 
property   being   shown.  —  Kittinger  r.  But': 
Traction  Co.  (Sup.)  7ia 

Plaintiff  hdd  entitled  to  an  injanciion  r- 
straining  diversion  of  waters  of  stre.-im.  wL.-: 
the  injury  was  continuous.  —  Gallagber  t. 
Kingston  Water  Oo.  (Sup.)  250. 

Evidence  hdd  insufficient  to  snstain  an  "r-- 
in  an  action  by  a  member  of  a  board  of  '-h :-  •> 
trustees  enjoining  the  other  trustees  fp.>ni  ■;  •■ 
posing  of  the  church  funds. — Close  t.  Kjeliras- 
(Sup.)  313. 

A  temporary  injunction  would  not  issue  to  :■ 
strain  tlie  enforcement  of  an  unanthiiriznl  ■•■ 
der  of  the  state  superintendent,  where  tin-  r. 
suit  would  be  to  close  the  schools  of  tht^  '■■'; 
at  a  time  when  they  should  be  open. — Bui'Iii. 
son  v.  Skinner  (Sup.)  360. 

An  injunction  pendente  lite  will  not  be  ct.t' 
ed  where  it  would  decide  difficult  quest;-.-:*  ■; 
law  before  trial,  and  no  irrcpamble  injurj  > 
shown.— Weed  v.  Roberts  (Sup.)  3(56. 

Injunction  at  suit  of  lessee  of  pmnifcs  to  ^' 
stmin  captain  of  police  precinct  from  kt^T't." 
police  officers  in  his  building  continuously  •^>- 
properly  denied  where  building  was  a  f>'inni  -. 
gambling  establishment. — Weiss  t.  Ui-.K.; 
(Sup.)  81. 

A  bond,  in  addition  to  usual  aadertakinc.  r  '^- 
ditioned  to  pay  any  indebtedness  that  mifi'  ' 
established  m  any  action  by  defendant  ac:  -' 
plaintiff,  held  unauthorized. — CV>rbim  t.  Cj?  i  > 
Land  (3o.  (Sup.)  929. 

The  special  term  will  not  punish  an  ofR<fr  ■■' 
a  city  acting  under  advice  of  its  counsel  f.ir  rt- 
fusing  to  obey  an  injunction  order  pemlinL-  a:- 
peal  therefrom.— New  York  Mail  A  Newsf.ip-.- 
Transp.  Oj.  t.  Shea  (Sup.)  961. 

In  action  to  enjoin  board  of  health,  a  separ;.' 
defense  which  merely  alleges  that  the  acts  i> 
were  done  in  good  faith,  and  with  erideotv  ju- 
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ifyinjr  the  same,  held  domnrmble  for  failing  to 
taio  facts,  that  the  court  luijiht  jiulKe  of  .theit 
utlii-itMicv. — Sbarboro  v.  Health  Department  of 
:it.v  of  Xcw  York  (Sup.)  1033. 

INSANE  PERSONS. 

State  hospital  hrhl  not  entitleil  to  maintain 
K'tion  iipninst  the  father  of  an  inmate  for  the 
iui>|>"rt  of  bis  insane  son,  where  there  was  no 
ill<';:ation  that  the  patient  was  a  minor,  or  that 
iU-n-ndant  knew  of  his  commitment,  or  refused 
ti>  support  the  son,  or  that  his  liability  had 
Im^ou  tixed  by  the  court.— Long  Island  State 
ilospital  V.  Stuart  (Sup.)  372. 

The  court  has  power  to  award  such  sum  as 
seems  reasonable,  to  be  paid  out  of  the  property 
of  a  jM-rson  adjudRpd  insane,  to  the  attorneys 
who  defended  him;  Code  Civ.  Proc.  i  233(i.  hay- 
ing no  application. — In  re  Hardy  (Sup.)  953. 

INSOLVENCY. 

See  "Aagignments  for  Benefit  of  Creditors"; 
"Banks  and  Banking";  "Building  and  I^an 
.\ssociations." 

("•mveyanoe  by  Insolyent  debtor,  see  "Fraudu- 
lent Conveyances." 

INSPECTORS. 

Of  elections,  see  "Elections." 

INSTRUCTIONS. 

To  jury  in  ciTil  actions,  see  "Trial." 

INSURANCE. 

I'nder  Insurance  Law,  g  207,  stipulation  in 
policy  requiring  submission  of  loss  to  adjusters 
:ind  executive  committee  held  not  void  because 
I  111-  inen)b»Ts  thereof  were  liable  to  association 
for  loss. — Spink  v.  Co-operative  Fire  Ins.  Co. 
(Sup.)  730. 

Holder  of  policy  in  co-operative  fire  insurance 
nssnoiation  field  bound  by  the  award  of  the  ex- 
ecutive committee. — Spink  T.  Co-operative  Fire 
Ins.  Co.  (Sup.)  730. 

One  taking  out  life  policy,  and  paying  pre- 
miums, is  the  holder  until  a  transfer  is  made. — 
Travelers'  Ins.  Co.  t.  Healy  (Sup.)  29. 

The  right  of  insured  to  dispose  of  life  policy 
without  consulting  wife  or  chddren  held  not  im- 
pain-d  by  Laws  1S79,  c.  248. — Travelers'  Ins. 
Co.  V,  Healy  (Sup.)  29. 

T'nder  life  policy  providing  for  conversion  into 
c:ish  at  option  of  holder,  the  holder  is  the  benefi- 
ciary if  he  exercises  the  option,  to  the  exclusion 
of  the  wife  and  children,  to  whom  it  is  payable 
at  death. — Travelers'  Ins.  Co.  v.  Healy  (Sup.) 
29. 

A  floating  policy  avoided  by  a  mortgage  in  vio- 
l:iti<>n  of  Its  terms  held  revived  by  an  extin- 
^ruishuient  of  the  mortgnge.— Tompkins  v.  Hart- 
ford Fire  Ins.  Co.  (Sup.)  184. 


A  floating  policy  covering  cattle  on  farm  hcl4 
divisible,  and  that  a  recovery  could  lie  had  for 
those  destroyed  not  covered  by  a  mortgage. — 
Tompkins  v.  Hartford  Fire  Ins.  Co.  (Sup.)  184. 

Evidence  held  insufficient  to  show  a  waiver  of 
a  coudition  against  incumbrances. — Tompkins  v. 
Hartford  Fire  Ins.  Co.  (Sup.)  184. 

A  mortgage  of  -firm  nroperty  by  one  partner  to 
another  to  secure  advances  is  not  a  violation  of 
a  policy  on  the  property,  which  provides  that,  if 
it  is  mortgaged,  the  policy  shall  be  void. — Moul- 
ton  V.  iEtna  Fire  Ins.  Co.  (Sup.)  570. 

Facts  relied  on  to  relieve  beneficiary  of  life 
policy  from  consequences  of  delay  must  be 
pleaded.— Stayner  v.  Equitable  Life  Assur.  Soc. 
of  the  United  States  (Sup.)  380. 

Where  a  policy  of  life  insurance  provides  that 
on  default  m  pre  niums  a  paid-up  policy  will  be 
issued,  on  surrender  of  policy  within  six  months, 
such  surrender  is  a  condition  precedent. — Stay- 
ner v.  Plquitable  Life  Assur.  Soc.  of  the  United 
States  (Sup.)  380. 

Notice  of  cancellation,  and  offer  to  return  nn- 
eamed  premium,  held  a  sufficient  compliance 
with  provision  in  policy  as  to  cancollatinn  of 
risk.— Backus  v.  Exchange  Fire  Ins.  Co.  (Sup.) 
(i77. 

Contract  for  life  insurance  held  to  have  Its 
inception  from  the  day  of  the  delivery  of  the 
nolicy.— Tooker  v.  Security  Trust  Co.  (Sup.) 
814. 

Omission  by  agent  of  insurance  company  to 
mention  a  slight  ailment  of  insured  in  the  ap- 
plication *fW  not  a  breach  of  warranty  in  the 
policy. — Tooker  v.  Security  Trust  Co.  (Sup.) 
814. 

In  an  action  to  recover  death  benefits,  heid, 
that  notice  of  indebtedness  was  a  prerequisite 
to  forfeiture  of  certificate. — Schafer  v.  T^nited 
Brotherhood  of  Carpenters,  Local  Union,  No. 
»1  (Sup.)  151. 

INTEREST. 

See,  also,  "Usury." 

Where  money  is  payable  on  demand.  Interest 
shoulil  l>e  allowed  from  the  day  when  the  miy- 
tiient  was  demanded.- Irlbacker  r.  Both  (Sup.) 
<''>38. 

INTERPLEADER. 

To  warrant  order  of  intorpleader  in  action  by 
executor  on  life  policy,  it  is  enough  that  the 
right  of  plaintiff,  rather  than  testator's  children, 
to  recover,  is  in  doubt. — Woolworth  T.  Phueuix 
Mut.  IJfe  Ins.  Co.  (Sup.)  512. 

Defendant  is  not  entitled  to  order  of  interplead- 
er unless  he  admits  liability  to  some  one.— -Bern- 
stein v.  Hamilton  (Sup.)  932. 

Denial  of  a  motion  for  an  interpleader,  on  the 
ground  that  the  claim  of  the  third  person  was 
collusive,  hdd  not  an  abuse  of  the  discretion 
vested  in  the  court  by  Code  Civ.  Proc.  g  820. — 
Burritt  T.  Press  Pub.  Co.  (Sup.)  201. 

Irresponsibility  of  a  party  proposed  to  be  in- 
terple.ided  to  respond  in  costs  is  not  controlling 


Digitized  by 


Google 


1172 


49  NEW  YORK  SUPPLEMENT 
and  a  New  York  State  Reporter. 


on  the  qaestion  of  grantini 
Burritt  T.  Press  Pub.  Co.  (I 


r  the  interpleader.— 
Sup.)  201. 


INTERVENTION. 

Security  for  costs  by  Interrener,  see  "Costa." 

INTOXICATING  LIQUORS. 

Laws  1897,  c.  312,  S  6,  requiring  the  read- 
justment of  excise  taxes,  cannot  affect  the 
rijrhts  of  a  holder  of  a  certificate  duly  issued. 
— Hillard  v.  Giese  (Sup.)  28C. 

One  obtaining;  certificate  under  liquor  tax 
law  has  an  absolute  ri>;bt  to  sell  liquors  for 
one  your  from  the  Ist  of  May. — Uillard  v.  Giese 

(Sup.)  2SC. 

Under  Laws  1897,  c.  312,  §  24.  subd.  2  (Liq- 
uor Tax  Law),  forbidding  traffic  in  liquors  in 
certain  localities,  except  where  the  business 
was  lawfully  carried  on  before  the  passage  of 
the  law,  an  abandonment  of  a  Lawful  business 
works  a  forfeiture  of  the  privileeie  conferred 
under  the  proviso. — People  v.  Hamilton  (Sup.) 
(J05. 

In  a  proceeding  to  cancel  a  liquor  certificate, 
on  the  ground  that  busiiu'ss  is  carried  on  within 
the  prohibited  distance  from  a  church,  it  is  im- 
material how  long  such  church  was  established 
before  the  apiilicntion  foj-  the  certificate  was 
made. — In  re  Kornaorfer  (Sup.)  559. 

A  liquor  tax  certificate  may  be  revoked  not- 
withstanding an  assignment,  where  the  assign- 
ors violated  the  law  while  running  the  business. 
—In  re  Bradley  (Sup.)  1100. 

JOINDER. 

Of  parties  in  civil  actions,  see  "Parties." 

JUDGES. 

See,  also,  "Courts";   "Justices  of  the  Peace." 

When  the  surrogate  dies  after  the  evidence  is 
closed  in  a  will  contest,  and  before  he  renders 
his  decision,  his  successor  is  empowered  by  the 
Code  to  take  up  the  proceedings  where  they 
were  left  by  deceased,  and  he  need  not  recall 
the  witnesses  and  retake  their  testimony. — ^In  re 
Carey's  WUl  (Sup.)  32. 

JUDGMENT. 

Review,  see  "Appeal." 

Sales  under  judgment,  see  "Judicial  Sales." 

Under  Laws  1896,  c.  393,  ii  1.  2,  the  deter- 
mination of  the  judge  before  whom  is  presented 
a  bill  against  the  board  of  education,  for  serv- 
ices performed  in  a  conderamition  proceeding  in- 
stituted by  it,  cannot  he  collaterally  attacked. — 
People  V.  Board  of  Education  of  City  of  New 
York  (Sup.)  915. 

Under  Gen.  Rules  Prac.  No.  3,  it  wag  error 
to  refuse  to  amend  an  order,  except  on  condi- 
tion, so  as  to  recite  an  aflidavit  that  had  been 
read,  but  inadvertently  omitted.— Thousand  Is- 
land Park  Ass'n  v.  Gridley  (Sup.)  722. 


An  order  confirming  the  report  of  a  re''-- 
and  the  interlocutory  judgment,  may  W  in  '■ 
fied  on  motion  for  final  judgment. — Smith  v.  G-- 
liatt  (Sup.)  614. 

An  offer  to  allow  judgment  to  be  entiT.ii  x 
der  Code  Civ.  Proc.  §  T^S,  cannot  be  with<Jr.r; 
during  the  10  days  in  which  plaintifiE  may  a-i  •; 
it.  though  yet  unaccepted.— Hackett  y.  Edwards 
(Sup.)  609. 

Where  a  motion  to  set  aside  a  judgmei.t  i; 
default  on  the  ground  that  no  sumui<.«i-  l  .; 
been  served  was  denied,  with  costs,  payiuHr.:  .: 
such  costs  should  be  compelled  on  graut  i-:'  .. 
subsequent  motion  to  allow  a  defense  oa  -.i- 
merits.— Szerlip  v.  Baier  (Sup.)  3«J0. 

The  filing  of  a  transcript  of  a  jadgment  <•■'.  . 
municipal  court  for  less  than  $25  in  the  c-ui" 
clerk's  office  held  not  to  make  the  judeni*!" 
lien  on  the  real  estate  of  the  debtor,  under  1,  • 
1892,  c  312,  S  16.— Andrews  v.  ilastin  (Co.  ■-  > 
1118. 

Under  a  decree  establishing  that  defenii.o.r  .• 
trustee  for  the  plaintiff,  and  ordering  a.;  ...- 
counting,  defendant  cannot  show  that,  as  .•- 
tween  himself  and  a  third  party,  he  was  trc- 
tee  for  the  latter. — Averill  v.  Barber  (Sup.)  '^ 

A  judgment  for  plaintiff  in  action  agaio^t.f;- 
to  recover  assessment  paid  heid  not  cunciu"  •■•■ 
in  action  by  another  against  the  city,  in  vh  .■ 
the  same  assessment  is  involved. — ^TiSt  v.  i-5;i 
of  Buffalo  (Sup.)  489. 

Judgment  by  default  in  an  action  on  one  • :'  i 
scries  of  njtes  idd  res  judicata  in  an  ac'J-<r.  " 
another,  in  which  the  defense  is  the  sam.'.— ... 
Graham  &  Sons  Co.  v.  Van  Horn  (Sup.)  4"';. 

A  former  jadgment  for  plaintiff  esta^>l:^^•^ 
his  right  to  recover  on  the  same  state  of  f;;  - 
— Gallagher  v.  Kingston  Water  Co.  (Sup.>  -' 

Judgment  in  action  between  heirs  and  <i'-vl- 
sees  to  declare  last  will  void,  and  to  partui  l 
hdd  conclusive  against  all  the  parties.— K'  s  .'. 
Fee  (Sup.)  292. 

The  finding  of  a  court  in  a  prior  action  th;.t  a 
letter  was  material  is  a  binding  aOOuditaiii--  m 
a  subsequent  action  between  the  same  i>arii-> 
—Woodman  v.  Kidd  (Sup.)  301. 

A  judgment  hdd  not  binding  as  against  ot- 
not  a  party  to  the  adjudication. — Sweetsei  i. 
Davis  (Sup.)  874. 

Attorneys  held  not  precluded  by  a  jadgment  a: 
lowing  a  person  $50  for  counsel  fees  in  infinw 
tion  proceedings  from  enforcing:  their  obim  !■  ■ 
services  in  such  proceedings  against  the  fm:!- 
tee  of  such  person's  property. — In  re  Hi-  ■ 
(Sup.)  953. 

JUDICIAL  SALES. 

Where  the  parties  entitled  to  the  prA/>e-vU  ,.t 
sale  bid  in  the  property  themselves,  the  bi.i  l 
not  be  paid  in  cash  to  any  further  extent  •     ■ 
is  required  to  pay  the  expenses  of  the  nrooei- 
Ing.— Todd  T,  Todd  (Sup.)  913.  '^^ 

JURISDICTION. 

Particular  courta,  aee  ''Courts,*' 
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JURY. 

Under  Code  Clr.  Proc.  {  2003,  it  is  fatal  error 
For  a  mainatrate  to  deliyer  a  venire  for  a  jury 
to  a  deputy  sheriff,  instead  of  a  constable,  if  de- 
fendant objects  to  the  proceedings  before  trial. 
-People  T.  Whitney  (Co.  Ct.)  5Sd. 

A  jnror  who  has  formed  an  opinion  is  not  dis- 
qiiniitittl,  if  it  appear  from  his  own  statement 
rli.'i'  ho  can  render  an  impartial  verdict. — Griffin 
T.  Harton  (Co.  Ct.)  1021. 

Where  in  iin  action  to  recover  a  definite  sum 
nndpr  contract,  in  dama;;ea  for  breach,  defend- 
nnt  pleads  the  (ceneral  issue,  he  is  entitled  to 
trial  by  jury. — AUentown  Boiling  Mills  v.  Dwy- 
er  (Sup.)  624. 

Where  complaint  alleges  death  of  one's  in- 
testate, leaving  plaintiff,  one  of  her  heirs,  en- 
titled to  certain  shares  of  her  real  estate,  and 
prays  for  recovery,  plaintiff  is  entitled  to  a  jury 
trial.— Bennett  v.  Bosch  (Sup.)  802. 

JUSTICES  OF  THE  PEACE. 

Soo.  also,  "Criminal  Law." 

Code  Civ.  Proc.  8  2056,  requiring  an  action 
before  a  justice  to  bo  dismissed  If  title  to  real 
jiroporty  is  in  question,  does  not  apply  to 
Huuiniary  proceedings. — Wetterer  v.  Soubirous 
(Sup.)  1643. 

.\  justice  can  allow  a  plaintiff  to  amend  bis 
bill  of  particulars  on  the  trial  to  conform  to  the 
evidence.— Dermody  v.  Flesher  (Sup.)  IW). 

^Vhere  appeal  from  a  justice  was  not  properly 
settled,  justice  of  the  special  term  may  remand 
for  resettlement,  but  cannot  direct  it  to  be  reset- 
tltvl  in  a  particular  manner. — Mason  v.  Tietig 
I  City  Ct.  N.  Y.)  1000. 

A  judgment  of  a  justice  of  the  peace  will  be 
reversed  where  affidavits  show  service  of  a  de- 
fective siunmons. — Monroe  v.  White  (Sup.)  517. 

JUSTIFICATION. 

Of  liliel,  see  "Libel  and  Slander." 

LANDLORD  AND  TENANT. 

See,  also,  "Fixtures." 

▲  contract  by  landlord  to  repair  held  not  to  ren- 
ler  him  liable  to  tenant  for  injuries  received 
From  failure  to  repair.— Schick  v.  Fleischhauer 
Sup.)  002. 

I>andIord  held  not  liable  for  injury  to  son  of 
:enflnt  by  defects  in  premises  which  he  had  not 
1  creed  to  repair. — Reissman  v.  Jacobowitz  (Ci^ 
:t.   N.  Y.)  1006. 

A.n  allegation  in  a  petition  in  summary  pro- 
ceedings held  a  sufficient  averment  of  the  rda- 
ion  of  landlord  and  tenant. — Griffin  v.  Barton 
Co.  Ct.)  1021. 

The  giving  of  a  proper  notice  to  quit  Md  a 
rondition  precedent  to  the  maintenance  of  a  snm- 
nary  proceeding. — Griffin  v.  Barton  (Co.  Ct.) 
L021. 


Where  the  landlord  made  an  excavation  on 
the  adjoining  property,  and  inserted  beams  in 
a  wall  on  the  demised  premises  tor  temporary 
support,  it  was  held  not  an  eviction.— Wetterer 
T.  Soubirous  (Sup.)  1013. 

One  to  whom  a  landlord  assigns  the  lease, 
even  though  he  be  a  mere  dummy,  is  neverthe- 
less the  real  party  in  interest  in  summary  pro- 
ceedings.- Wetterer  v.  Soubirous  (Sup.)  10*3. 

An  attornment  by  the  tenant  to  the  assignee 
of  the  landlord  is  not  requisite  to  entitle  the  as- 
signee to  demand  rent  thereafter  falling  due. — 
Wetterer  v.  Soubirous  /Sup.)  1043. 

Lease  construed,  and  held,  that  president  of  a 
company  signing  it  was  individually  liable.— 
Sonle  V.  Palmer  (City  Ct.  N.  Y.)  475. 

When  a  lessor  has  conveyed  the  premises,  she 
cannot  give  a  valid  notice  to  quit.— Griffin  v. 
Barton  (Co.  Ct.)  1021. 

Where  a  lessor  conveys  the  land,  the  relation 
of  landlord  and  tenant  is  created  between  the 
grantee  and  the  lessee.— Griffin  v.  Barton  (Co. 
Ct.)  1021. 

A  tenant  held  entitled  to  rescind  the  lease. 
where  the  premises  were  rendered  untenantii- 
ble  by  fire,  and  the  landlord  neglected  to  make 
repairs  as  provided  by  the  lease.- Kucon  v.  Al- 
bany Perforated  Wrapping  Paper  (3o.  (Sup.) 
020. 

An  instruction  in  regard  to  the  termination  of 
the  lease  under  a  fire  clause  held  erroneous.— 
Einstein  v.  Levi  (Sup.)  674. 

Domage  to  the  building  by  fire  held  not  such 
damage  as  would  terminate  the  lease  under  the 
terras  of  a  fire  clause.— Einstein  v.  Levi  (Sup.) 
674. 

A  promise  to  repair,  made  after  leasee  had  en- 
tered under  a  written  lease,  held  void,  there  beuig 
no  consideration  except  lessee's  promise  to  remain 
in  posses.sion  of  the  premises.— Hall  v.  Beston 
(Supi)  811. 

Evidence  of  petty  annoyances  held  insufficient 
to  justify  a  tenant  of  an  apartment  in  vacating 
the  same.— Ilumes  v.  Gardner  (Sup.)  147. 

Tenant,  when  ejected  in  summary  proceed- 
ings, has  a  reasonable  time  to  remove  his  per- 
sonal property.—  Srausch  v.  Kolin  (Sup.)  176. 

LANDS. 

See  "Public  Lands." 

LEASES. 

See  "Landlord  and  Tenant." 


See  "Wills." 


LEGACIES. 
LETTERS. 


Of  administration,  see  "Executors  and  Admin- 
istrators." 
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LEVY. 


Of  attachment,  nee  "Attachment.*' 
Of  execution,  see  "Execution." 
Of  taxes,  see  "Taxation." 

LIBEL  AND  SLANDER. 

In  action  for  libel  matter  pleaded  in  mitigation 
should  not  go  to  extent  of  assault  on  plaintiffs 
character  by  statins  charges  of  information,  not 
verified  or  inquired  into. — Hess  v.  New  York 
Press  Co.  (Sup.)  894. 

A  defendant  hdd  not  entitled  to  complain  of  a 
charge  predicating  a  recovery  for  making  a  de- 
famatory statement  to  a  newspaper  rqjorter  on  a 
finding  that  he  understood  that  the  statement 
would  be  published.— Schocpflin  t.  Coffey  (Sup.) 
627. 

A  person  is  civilly  liable  for  making  a  statement 
to  a  newspaper  reporter,  which  would  be  libelous 
if  i)uhlisb«i,  in  view  of  Laws  1894,  c.  626,  mak- 
ing it  a  misdemeanor  to  make  such  a  statement. — 
Sdioepflin  v.  Coffey  (Sup.)  627. 

Evidence  hcid  insufficient  to  snppnrt  daim  of  jus- 
tification.—Young  v.  Fox  (Sup.)  634. 

Evidence  hHd  sufficient  to  sustain  verdict  for 
plaintiff.— Young  v.  Fox  (Sup.)  634. 

Evidence  in  mitigation  of  a  libel  does  not  go  to 
reduction  of  actual  damages.— Young  T.  Fox  (Sup.) 
634. 


-Publication  hdd  libelous  per  se.- 
(Sup.)  634. 


-Young  V.  Fox 


Punitive  damages  may  be  awarded  for  a  libel 
recklessly  published.— Young  v.  Fox  (Sup.)  (534. 

To  justify  a  libel  the  proof  must  bo  as  broad  as 
the  charge.— Young  v.  Fox  (Sap.)  634. 

$25.(XX)  for  a  grossly  libelous  article  publiohed 
withmit  inquiry  hdd  not  excessive. — Young  v.  Fox 
(Sup.)  a34. 

Venlict  for  $2..5O0  held  excessive.— White  v. 
Xewcomb  (Sup.)  704. 

Refusal  of  evidence  that  the  correspondent, 
who  sent  a  libelous  article  published  by  defend- 
ant, hiid  no  malice,  and  stated  facts  as  he  had 
learned  them  on  iuvcstigntion,  held  proper.^Van 
.\lstvne  V.  Roclfester  Printing  Co.  (Sup.)  523. 

HfUI.  that  a  verdict  in  favor  of  defendant  as 
to  the  truth  of  certain  libels  should  be  set  aside 
as  against  the  weight  of  evidence.— Clemons  v. 
Mellon  (Sup.)  1129. 

Where  a  weekly  paper  circulates  in  the  com- 
munity where  the  person 'libeled  resides,  a  dodger 
(filling  attention  to  the  forthcoming  article  war- 
rnnts  a  finding  of  recklessness. — Young  v.  Fox 
(Slip.)  634. 

Evidence  of  conversation  between  third  persons 
htld  incompetent  where  the  conversation  was  called 
out  by  plaintiff  on  cross-examination  of  defendant. 
— AVhite  V.  Xewcomb  (Sup.)  704. 

Where  plaintiff  induced  defendants,  by  means  of 
detectives,  to  make  the  alleged  slanderous  state- 
ments, she  was  entitled  to  no  damages. — White  v. 
Xewcomb  (Sup.)  704. 


Reading  in  evidence  at  a  trial  of  a  letter  a-1 
terial  to  the  issue  is  privileged,  and  not  a  ;.*■ 
lication  to  be  relied  on  in  a  sabseqnent  acta  I 
for  libel.— Woodman  v.  Kidd  (Sap.)  301.  ' 


LIENS. 

"Mechanic 

LIFE  ESTATES. 


See  "Judgment";  "Mechanics'    Liens";  "Mor 
gages." 


See  "Dower." 

Created  by  deed,  see  "Deeds." 

LIMITATION  OF  ACTIONS. 

Limitations  do  not  run  as  to  liability  of  6- 
rectors  for  debts  of  a  corporation  arising  fn  s 
their  failure  to  make  annual  report,  as  proriJrJ 
by  the  stock  corpora  tion  law,  until  the  deb-j 
mature.- Morgan  v.  Hedstrom  (Snp.)  1049. 

Statute  runs  against  an  action  to  compd  sped& 
performance  of  ar:  agreement  to  satisfy  taorigsp^ 
on  specified  property. — Purdy  v.  CoUyer  <Snp.i  &S. 

Delay  for  less  than  statutory  period  no  bt: 
to  action  at  law. — Taylor  v.  Smith  (Sup.)  41. 

LIQUORS. 

See  "Intoxicating  Liquors." 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations.** 

LOCAL  LAWS. 

See  "Statutes." 

LUNATICS. 

See  "Insane  Persons." 

MALICE. 

See  "Libel  and  Slander." 

MALICIOUS  PROSECUTION. 

Bividence  as  to  information  received  before  tin 
arrest  hdd  to  exonerate  defendant  from  liat>ilil7 
therefor.— Francis  v.  Tilyou  (Sup.)  799. 

Where  plaintiff,  arrested  on  cliarge  of  burglar; 
by  defendant,  was  held,  tried,  and  acquitted  tc 
complaint  for  vagrancy,  the  question  as  to  whether 
he  was  guilty  of  vagrancy  is  for  the  jury. — Framv 
V.  Tilyou  (Sup.)  799. 

Where  there  is  no  dispute  as  to  the  facts  of  fbf 
arrest,  the  question  of  probable  cause  is  for  tbf 
court.— Francis  v.  Tilyou  (Sup.)  799. 

Certain  evidence  held  admissible  as  bearin;;  on 
probable  cause. — George  v.  Johnson  (Sup.)  203, 

Evidence  examined,  and  hdd  to  justify  a  find- 
ing of  absence  of  probable  cause. — Oeorge  v. 
Johnson  (Sup.)  203. 
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rofltrtictioDS  as  to  probable  cause  hdd  cor- 
■t. — George  t.  Johnson  (Sup.)  203. 
Where  plnintiff  alleged  a  malicious  arrest  for 
pft.  and  defendant,  by  answer,  reasserted  the 
»th  of  the  charge,  plaintiff  could  show  his  ob- 
•t  in  rcmovinic  the  alleged  stolen  property.— 
>orge  V.  Johnson  (Sup.)  203. 

MANDAMUS. 

On  application  for  a  writ  of  ninndnmns  to 
,miH-I  relator's  reinstatement  in  office,  answer- 
ir  affidavits  held  conclusive.— People  v.  Scannel 
;up.)  1096. 

A.  court  mav  issue  a  writ  of  mandamus  against 
le  trustees  of  public  buildings,  composed  of  ex- 
iitive  aud  legislative  officers,  since  they  are  not 
T«>otpd  thereby  in  their  executive  or  legislative 
iIMoity. — People  v.  Morton  (Sup.)  7(X). 
A.  peremptory  writ  of  mandamus  and  damages 
moot  both  be  granted  in  the  same  proceedings, 
•here  the  writ  must  issue  against  persons  differ- 
it  from  thone  who  are  liable  in  damages.— People 
,    Morton  (Sup.)  760. 

^Vhere  an  alternative  writ  of  mandamus  is  is- 
u-d,  the  order  made  thereon  may  award  such  a 
ii.Tl  writ  as  the  facts  warrant,  though  relator  has 
4k<^1  for  too  much,  or  mistaken  the  relief  entitled 
,. — I'eople  V.  Morton  (Sup.)  7fiO. 
Whether  the  court  has  sufficient  force  to  execute 
writ  of  mandamus  is  not  to  be  considered  in  de- 
'rniiiiiDK  the  right  of  applicant  thereto.- People  v. 
I  or  ton  (Sup.)  760. 

MARRIAGE. 


eo.   alBO,  "Divorce." 

Evidence  examined  in  an  action  wherein  one 
rmcht  to  establish  a  dvil  contract  of  mamajn!, 
i»«l  Mil  not  sufficient  to  show  such  contract.— In 
e-  Brush  (Sup.)  803. 

Where  a  man  and  woman  have  cohabited,  and 
mve  had  the  reputation  of  being  married,  and  have 
I..M  each  other  out  as  being  husband  and  wife,  a 
ir.'vious  agreement  to  become  husband  and  wife 
i,.»v  be  inferred,  from  which  marriage  may  be  es- 
u'lvli-shed.— In  re  Brush  (Sup.)  803. 

Wite  held  entitled  to  decree  annulling  mar- 
i-\ne  on  the  ground  of  fraud.  —  Anonymous 
Sup.)  331. 

A  marriage  mav  be  annulled  for  fraud  where 
liV  wife  had  concealed  the  fact  that  her  ovaries 
■  Ad  been  removed.- Wendel  v.  Wendcl  (Sup.) 
tTS. 

A.  woman  without  ovaries  is  physically  in- 
.«i>«ble  of  entering  into  the  marriage  state, 
^itbin  Code  Civ.  Proc.  {  1743.— Wendel  v.  Wen- 
lel    (Sup.)  375. 

MARRIED  WOMEN. 

5ee  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See,  ttiao,  "Work  and  Labor." 


Rights  of  employ^  on  termination  of  contract 
for  services  determined.— Flaherty  v.  Herring- 
Hall-Marvin  Safe  O.  (Sup.)  174. 

In  action  for  breach  of  contract  of  hiring,  the 
facts  constituting  a  valid  cause  for  discharge  are 
inadmissible,  unless  pleaded.— Hicks  v.  New  Jer- 
sey Car-Spring  &  Rubber  C!o.  (Sup.)  401. 

Admissibility  of  evidence  in  action  for  balance 
for  services  determined. — Bannon  v.  Harris 
(Sup.)  935. 

Answer  in  action  for  breach  of  contract  of 
hiring  held  to  set  up  no  defense.- Hioks  v.  New 
Jersey  Car-Spring  &  Rubber  Co.  (Sup.)  401. 

An  undischarged  employ*  is  only  entitled  to 
recover  salary  for  the  period  in  which  services 
were  performed  or  offered  to  be  performed. — 
Arnold  v.  Adams  (Sup.)  1041. 

(Contents  of  letters  held  to  effectuate  the  em- 
plovfe's  discharge.  —  Arnold  v.  Adams  (Sup.) 
1041. 

The  remedy  of  an  employ?  dismissed  prior  to 
the  expiration  of  1im  term  is  damages  for  breach 
of  contract. — Arnold  v.  Adams  (Sup.)  1(M1. 

Master's  liability  for  injuria*  to  aerr- 
ant. 

Railroad  employ^  held  injured  by  defective 
brake,  rendering  defendant  liable.  —  France  t. 
Rome,  W.  &  O.  R.  Co.  (Sup.)  5(56. 

A  railroad  company  held  not  to  be  negligent  in 
employing  a  conductor  unfamiliar  with  the  road. 
— (.Tooper  V.  New  York,  O.  &  W.  Ry.  Co.  (Sup.) 
481. 

Where  a  master  orders  his  servant  to  work  at 
an  admittedly  dangerous  place,  the  master  can- 
not escape  liability  for  resulting  injury  by  show- 
ing it  was  caused  by  negligence  of  fellow  serv- 
ant—Capasso  V.  Woolfolk  (Sup.)  409. 

Injuries  causing  the  death  of  plaiiitifTs  intestate 
held  caused  by  the  negligence  of  a  fellow  servant.— 
Gallagher  v.  McMullen  (Sup.)  734. 

The  negligence  of  a  forem.in  is  the  negligence  of 
the  employer.— Stimiier  v.  Fuchs  &  liang  Mfg.  C!o. 
(Sup.)  785. 

Where  an  infant,  lured  to  perform  only  certain 
duties,  not  dangerous,  was  dire<'te(l  by  the  employ- 
er's foreman  to  work  a  pump  which  w.ia  ao  care- 
Ics.sly  Ciired  for  that,  in  its  oi)eration,  the  infant 
was  Injurcil,  the  jnrj-  could  find  the  employer  iieg- 
ligeiit.— Stimi>er  v.  Fuchs  &  Lang  Mfg.  Co.  (Sup.) 
785. 

Duty  of  master  to  furnish  proper  appliances 
cannot  be  delegated  to  a  servant— Dougherty 
V.  Milliken  (Sup.)  905. 

In  the  furnishing  of  a  permanent  derrick  thd 
master  must  furnish  one  of  such  a  character  that 
it  -will  stand  the  work  which  it  is  expected  to  per- 
form.—Dougherty  V.  Milliken  (Sup.)  005. 

In  an  action  for  injuries  to  a  servant  evi- 
dence held  to  show  that  the  foreman  of  defend- 
ant was  a  vice  principal.- O'Connor  v.  Barker 
(Sup.)  211. 

Petition  in  action  for  damages  by  explosion 
on  defendant's  steamship  held  sufficiently  spe- 
cific as  to  cause  of  injuryj— Manning  v.  Inter- 
national Nav.  Co.  (Sup.)  182. 
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Consolidation  Act.  |  473,  reqnirinjc  excavations 
to  be  sheet-piled,  does  not  relate  to  excaTations 
in  street  for  sewers. — Hayes  t.  Fay  (Sup.)  112. 

IilablUtles  for  Imjnrles  to  third  persons. 

Owner  of  building,  where  entire  work  of  con- 
struction is  in  the  hands  of  iudcjiondent  con- 
tructors,  held  not  responsible  for  injuries  to  a 
thinl  person  from  their  neslisence. — Wolf  t. 
American  Tract  Soc.  (Sup.)  236. 

Tlie  rule  that  the  principal  is  not  liable  for  the 
neKlittenoe  of  an  independont  contractor  applied. — 
Culbm  V.  McKelvey  (Sup.)  669. 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

When  lien  for  labor  and  material  attaches  to 
interest  of  vendor  who  has  made  an  executory 
contract  to  sell  and  convey  the  premises  to  the 
contractor  or  other  person. — Vosseller  t.  Slater 
(Sup.)  478. 


MEETINGS. 

Of  school  board,  see  "Schools  and  School  Dis- 
tricts." 

MEMORANDA. 

As  evidence  in  civil  actions,  see  "Evidence." 


See  "Infants." 


MINORS. 
MISTAKE. 


Uccovorv  of  money  paid  by  mistake,  see  "Pay- 

miiit. 

MITIGATION. 

Of  damages  for  libel,  see  "Libel  and  Slander." 

MODIFICATION. 

Of  Judgment,  see  "Judgment." 

MORTGAGES. 

To  banks,  see  "Banks  and  Banking." 

Where  bonds  and  mortgages  executed  by  hus- 
band and  wife  are  bought  in  by  the  husband, 
the  mortgages  in  the  hands  of  his  executors 
are  a  lieu  for  only  one-half  the  sum  secured  by 
them.— Miller  v.  Miller  (Sup.)  407. 

Rights  of  parties  to  the  surplus  on  foreclosure 
of  mortgage.— Hochcster  Sav.  Bank  v.  Whitmore 
(Sup.)  802. 

The  assignee  of  a  mortgage  takes  the  same 
subject  to  all  the  conditions  therein  imposed. — 
Rochester  Sav.  Bank  v.  Whitmore  (Sup.)  8U2. 

The  court  in  which  a  mortgage  was  foreclosed 
has  power  to  determine  the  rights  of  the  parties 
to  a  surplus.— Uocliester  Sav.  ^ank  T.  SVhit- 
more  (Sup.)  8G2. 


8UFPLEUBNT 

Stats  Reporter. 

Rights  of  a  mortgagee  Mi  to  hare  become  £i- 
ed  on  the  mortgagors  abandonment  of  a  cc-y 
tract  to  secure  the  performance  of  nrhicfa  he  cm 
the  mortgage.— Gatwillig  r.  Weidemuui  (Sn;) 
984. 

Where  a  person  gave  a  mortgage  to  secore  t 
performance  of  a  contract,  the  measore  of  dan 
ages  for  his  breach  was  the  amount  of  the  <i;>- 
loss  to  the  mortgagee. — Gatwillig  t.  WeidciiujI 
(Sup.)  964. 

Where  the  real  question  was  whether  an  i- 
certained  sum  had  become  due  on  a  noortgage.  tL- 
fact  that  such  sum  was  called  "damages"  d  1 
not  deprive  the  referee,  in  surplus  money  i 
ceedings,  of  power  to  determine  the  questioa.— 
GutwUlig  T.  Weiderman  (Sup.)  984.  l 

A  complaint  to  foreclose  a  mortgage  is  pMiw  ■ 
though   th.;   deed   was   given   to    secure   illi-jjl 
loans,  and  an  action  would  lie  for  restoratiun  cl 
the  money.— Dunn  v.  O'Clonuor  (Sup.)  270. 

Breach  of  an  agreement  not  to  record  a  mnn 
gage  cannot  be  set  up  in  defense  of  an  acti'i 
to  foreclose  it,  whore  to  have  withheld  tt- 
mortgage  from  record  would  have  eDable<l  th» 
mortgagor  to  do  a  fraudulent  act. — Dunn  ' 
O'Onnor  (Sup.)  270. 

One  who  should,  by  right,  give  a  mortgage  '.' 
secure  a  debt,  cannot  set  up  as  a  defense  iba' 
he  executiHl  it  by  reason  of  undue  influence, 
since  the  wrong,  if  an.v,  was  harmless,  whe^ 
the  mortgage  was  not  in  fraud  of  creditors,  an-s 
did  m.t  injure  his  estate. — Dunn  v.  0'Conn?r 
(Sup.)  270. 

A  bona  fide  assignee  of  a  mortgage  holds  it 
subject  to  the  same  defenses  as  the  inortgase<'. 
—Sparling  t.  Wells  (Sup.)  321. 

In  an  action  by  assignee  to  foreclose,  eTides^' 
is  admissible  to  show  that  the  assignment  w::~ 
w^ithout  consideration.— Sparling  r.  W^is  (Sup 
321. 

A  deed  kM  not  a  mortgage,  bat  an  absoln'- 
deed,  which  extinguished  the  debt  of  the  irra:.- 
tor  to  the  grantee.— Danaher  v.  Uodgkins  (S-ipi 
58. 

That  a  bond  and  mortgage  found  among  [n- 
fiers  of  mortgagee  after  his  death  are  surr\ii- 
dered  to  the  mortgagor  by  one  subsequently  .ip- 
|>ointed  administrator  does  not  aflFect  the  pre- 
sumption raised  by  the  mortgagee's  posst>^>i->3 
that  it  was  unpaid. — ^Fitzmahony  v.  Caulliotd 
(Sup.)  19C. 

MOTIONS. 

For  bill  of  particulars,  see  "Pleading." 
New  trial  in  civil  actions,  see  "New  Trial." 
To  strike  cause  from  calendar,  see  "Trial." 

A  motioh  substantially  the  same  aa  one  already 
overruled  hclil  properly  denied. — Harris  t.  K1- 
liott  (Sup.)  916. 

MUNICIPAL  CORPORATIONS. 

See,  also,  "Schools  and  School  Districtsf; 
"Street  Railroads";    'Towns." 

Taxation  of  mutiicipal  property,  see  "Taxa- 
tion." 
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T'nd(>r  ConaoL  Act,  {  61.  a  contract  agKiegatinfC 
fxponditure  of  more  t)ian  $1,000  on  Kveral  deliv- 
iTies  of  supplies  for  public  institntions  is  inviilid 
ivhore  there  was  no  letting.— Walton  v.  City  of 
New  York  (Sup.)  615. 

Act  of  offlcers  in  contracting  for  a  city,  or  accept- 
iiiK  supplies  furnished  thereunder,  hrid  not  to  ren- 
icr  city  liable,  where  the  nets  were  not  within  their 
inthority.— Walton  t.  Qty  of  New  York  (Sup.) 
815. 

Keport  of  rnpid-transit  commissioners  coniirm- 
i><1,  loflTing  certain  legal  questions  to  be  settled 
in  future.— Id  re  Board  of  Rapid-Transit  Com'rs 
|R»»p.)  60. 

A  stipulation  that  the  penalty  of  bond  speci- 
Scd  in  the  raoid-transit  act  should  be  not  less 
than  $15,(XX),()00  required  on  confirmntion  of 
?nnimi8sioner8'  report. — In  re  Board  of  Rapid- 
rransit  Com'rs  (Sup.)  60. 

Officers  and  employis. 

In  a  proceeding  to  remove  a  police  officer,  Md, 
that  a  remark  of  the  trial  commissinner  that  he 
iid  not  think  it  necessary  for  the  officer  to  pro- 
i^nro  witnesses  was  not  a  rulink,  and  that,  if  an 
adjournment  was  desired.  It  should  hare  been 
isked. — People  v.  Roosevelt  (Sup.)  897. 

Conviction  and  dismissal  of  a  police  officer  on 
i^harges  of  using  insolent  language  held  against 
the  weieht  of  evidence.— People  v.  Roosevelt 
(Slip.)  975. 

Evidence  hrld  insufficient  to  justify  discharge 
jf  police  officer  for  disrespect  to  superior  officer. 
-People  V.  Hart  (Sup.)  268. 

Powers  of  trustees  of  Brooklyn  Bridge  as  to 
contracts  for  use  of  bridge  by  railroad  corpora- 
:ions  determined. — Hearst  v.  Berri  (Sup.)  49. 

An  action  against  city  officer,  under  Code  Civ. 
Proc.  §  1925.  supplemented  by  Laws  1881,  c. 
V?l,  as  amended  by  Laws  1892,  c.  301,  cannot 
l>e  tnnintained  unless  it  is  shown  that  some  illo- 
lal  official  act  is  threatened. — Sheehy  v.  Bronx 
Bas  &  Xlectric  Co.  (Sui>.)  1088. 

The  park  commissioner  of  the  city  of  Brooklyn 
las  no  authority  to  sue  to  prevent  maintennnce 
>f  steam  railroad  at  grade  over  Ft.  Hnmilton 
Parkway.— People  v.  Dettmer  (Sup.)  877. 

Under  Laws  1892,  c.  665,  park  commissioner 
>f  the  city  of  Brooklyn  has  no  right  to  sue  for 
Djuries  to  highways,  which  power,  under  High- 
vay  T>aw  IfOO.  c.  5fiS.  is  possessed  by  the  bigh- 
x-nV  commissioner  of  New  Utrecht — People  v. 
Dr.-ttmer  (Sup.)  877. 

Pntilie  ImproTaments. 

Failure  of  notice  by  publication  to  satisfy  char- 
:er  provision  as  to  nuMic  improvements  held  to 
ritinte  assessment  to  defray  cost— TifCt  t.  City 
>f  Buffalo  (Sup.)  489. 

Publication  of  notice  as  to  plans  for  dty  im- 
)roTements  held  insufficient— TifK  t.  Oi^  of 
Buffalo  (Sup.)  489. 

General  Railroad  Law  1890,  {  98,  requiring 
itreet-railroad  companies  to  keep  the  space  be- 
:ween  their  tracks  in  repair,  does  not  authorize 
iie  city  to  impose  an  assessment  on  the  com- 
>any  for  the  expense  of  repairing  a  street. — 
[^ODway  V.  City  of  Rochester  (Sup.)  244. 


The  power  to  assess  the  ezpenaea  of  repair- 
ing a  street  on  "lots  and  parcels  of  land"  does 
not  permit  the  assessment  of  the  tracks  or 
franchises  of  a  street-railroad  company.— Oon- 
way  V.  City  of  Rochester  (Sup.)  244. 

City  assessors  have  no  authority  to  make  as- 
sessments, except  such  as  the  charter  confers. 
—Conway  t.  City  of  Rochester  (Sup.)  244. 

The  measure  of  damages  for  taking  land  for 
street  purposes  which  is  subject  to  a  private  ense- 
ment,  which  gives  it  the  character  of  a  public 
street  is  the  value  of  the  land  subject  to  the  pri- 
vate easement- In  re  Ninety-Fourth  Street  (Sup.) 

Torta. 

Where  a  city  in  good  faitli  had  exercised  its  dis- 
cretion in  locating  a  street  lamp  post,  hdd,  tiiat  it 
was  not  chargeable  with  negligence  in  not  com- 
pletely protecting  the  public  against  possible  acci- 
dents resulting  from  such  location.— Van  Wie  v. 
aty  of  Mt  Vernon  (Sup.)  779. 

Where  a  city  had  exercised  its  discretion  bt  locat- 
ing a  street  lamp  post  hM,  that  the  fact  that  it 
was  set  to  anticipate  future  needs  was  inDonaterial 
on  the  question  of  the  city's  negligence  in  nuikmg 
tlie  location.— Van  Wie  v.  City  of  Mt  Vernon 
(Sup.)  779.     • 

Whether  a  driver  of  a  spirited  horse  was  neg- 
ligent in  attempting  to  pass  a  trolley  car  held  :i 
question  for  the  jury.— Van  Wie  v.  City  of  Mt. 
Vernon  (Sup.)  779. 

Aetloma. 

Notice  of  claim  and  intent  to  sne  city,  under 
Laws  1886,  c.  572,  cannot  be  given  by  mail.— 
Burford  v.  City  of  New  York  (Sup.)  909. 

Evidence  hrld  insufficient  to  show  notice  of 
claim  and  intent  to  sue  city  properly  served. — 
Burford  v.  City  of  New  York  (Sup.)  969. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NECESSARIES. 

Liability  of  husband  for  necessaries  famished 
wife,  see  "Husband  ind  Wife." 

NEGLIGENCE. 

See.  also,  "Bridges":  "Carriers";  "Death"; 
"Highways";  "Landlord  and  Tenant";  "Mas- 
ter and  Servant";  "Municipal  Corporations"; 
"Raiironds";  "Street  Railroads";  "Ware- 
housemen." 

Measure  of  damages,  see  "Damages." 

In  an  action  by  the  conductor  of  a  street  car 
against  the  owner  of  a  truck  for  damages 
through  collision,  concurrent  negligence  of  driv- 
er of  the  car  hM  not  imputable  to  the  conduct- 
or.— Hobson  V.  New  York  Condensed  Milk  Co. 
(Sup.)   200. 

In  an  action  for  injuries  received  by  collision 
on  a  race  track,  htU,  the  question  of  plaintiffs 
contributory  negligence  was  for  the  jury. — Red- 
mond V.  &laitland  (Sup.)  128. 
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The  owner  of  a  building  which  contained  a  dumb 
waitor  Md  only  bound  to  keep  the  appniatns  in  sncb 
repair  that  persons  rightfully  usinK  it  would  be 
rensoiiably  safe.^Sellers  v.  Dempsey  (Sup.)  7G5. 

Where  there  was  no  evidence  that  defendant 
had  knowledge  of  the  defect  which  caused  the  ac- 
cident, held,  that  a  motion  for  nonsuit  shonld^have 
been  granted. — Sellers  t.  Dempsoy  (Sup.)  7C5. 

In  action  for  injuries  caused  by  collision  with 
defendant  on  a  highway,  evidence  *eW  to  war- 
rant judgment  for  plaintiff.  —  Kahn  t.  Bisler 
(Sup.)  i:{o. 

In  an  action  against  a  builder  for  injuries  re- 
ceived by  a  brick  falling  on  plaintiff  while  pass- 
ing on  the  street,  evidence  held  insufficient  to 
relieve  defendants  from  presumption  of  neg- 
ligence.— Wolf  T.  American  Tract  Soc.  (Sup.) 
230. 

Persons  working  on  a  building  are  bound  to 
do  tneir  work  so  that  no  one  lawfully  in  the 
Htreet  shall  be  injured  thereby. — Wolf  T.  Ameri- 
can Tract  Soc.  (Sup.)  23a 

Evidence  in  action  against  landlord  of  build- 
ing for  injuries  received  held  insufHcient  to  war- 
rant ju<lgijient  for  plaintiff.— CoUins  v.  Mooney 
tSup.)  341. 

Complaint  in  action  for  injuries  received  by 
falling  over  wire  placed  on  a  sidewalk  in  front 
of  defendant's  premises  held  not  demurrable 
as  failing  to  state  a  cause  of  action. — Coon  v. 
Froment  (Sup.)  305. 

In  an  action  for  injuries  caused  by  the  col- 
lapse of  an  uncompleted  Hoor,  it  is  not  error 
to  exclude  evidence  showing  a  custom  in  using 
the  floor  as  defendant  did,  where  such  evidence 
would  not  establish  that  it  was  a  prudent  thing 
to  do  under  all  the  circumstances. — Gardner  v. 
Friederioh  (Sup.)  1077. 

In  an  action  for  per.«onnI  injuries  caused  by 
the  collapse  of  the  uncompleted  floor  of  a  build- 
ing, it  is  not  error  to  ask  a  witness  what  kind 
of  material  was  put  in  a  wall,  where  defendant 
litiilt  it,  and  might  be  held  responsible  by  un- 
duly loading  the  floor.— Gardner  v.  Friederich 
(Sup.)  1077. 

Instructions  in  an  action  for  personal  injuries 
caused  through  defendant's  negligence  held  prop- 
er.—Gardner  V.  Friederich  (Sup.)  1077. 

One  defendant  cannot  object  to  evidence  in- 
troduced by  his  co-defendant,  and  competent  as 
between  him  and  plaintiff,  although  it  tends  to 
show  nesligence  on  the  part  of  the  defendant 
complaiuiug.  —  Gardner  v.  Friederich  (Sup.) 
1077. 

The  fact  that  another  person  contributed  to 
the  result  is  no  defense  to  a  person  charged  with 
negligence.— Gardner  v.  Friederich  (Sup.)  1077. 

Where  men  of  ordinary  discretion,  in  consid- 
eration of  all  the  circumstances  of  the  cage,  dif- 
fer as  to  the  character  of  the  act  claimed  to  be 
negligence,  the  question  is  one  of  fact. — Gardner 
V.  Friederich  (Sup.)  1077. 

Where  the  concurrent  negligence  of  two  per- 
sons combined  results  in  an  injury  to  a  third 
person,  he  may  recover  of  either  or  both. — Gard- 
ner T.  Friederich  (Hup.)  1077. 


Where  the  inferences  to  be  drsvn  from  die 
proof  are  not  certain  and  nncontrovertible.  the 
question  most  be  submitted  to  the  jary. — Gard- 
ner v.  Friederich  (Sap.)  1077. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEW  TRIAL. 

Plaintiff  held  not  entitled  to  new  trial  on  the 
ground  of  surprise  at  the  evidence  where  he 
made  no  srch  claim  at  the  trial,  nor  any  re- 
quest for  adjournment. — B«rmaii  t.  Gold^Dt! 
(Sup.)  1098. 

The  right  to  a  review  is  not  lost  because  the 
technical  phrase  "I  except"  is  not  employed, 
where  on  the  hearing  of  the  motion  for  new 
trial  no  objection  to  the  absence  of  a  formal  ex- 
ception is  raised. — Snelling  v.  Tetter  (Sop.)  5lT. 

It  was  held  that  the  order  denying  a  mnri''o 
for  new  trial  should  be  resettled,  so  as  to  read 
that  the  motion  was  made  on  plaintiff's  exceptioa 
to  the  dismissal  of  the  complaint. — Soadling  v. 
Yetter  (Sup.)  921. 

After  denial  of  a  motion  for  a  new  trial  made 
on  the  minutes  in  an  eqtiity  case,  held,  that  the 
party  might  move  for  a  new  trial  on  a  cu'V 
and  exceptions. — Anderson  y.  Carter  (Sap.)  255. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsnit.** 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

In  condemnation  proceedings,  see  "Eminent 
Domain." 

In  highway  proceedings,  see  "Highways." 

Of  appeal,  see  "Appeal." 

Of  application  for  examination  of  party  before 
trial,  see  "Discovery." 

Of  claim  against  city,  see  "Municipal  Corpora- 
tions." 

Of  defects  in  highways,  see  "Highways." 

Of  plans  for  public  improvements,  see  "TJn- 
nicipal  Corporations." 

To  quit,  see  "Landlord  and  Tenant." 

NUISANCE. 

A  tower  held  a  private  nuisance  where  ice  ac- 
cumulated thereon,  and  dropped  upon  and  hri.>J;e 
the  skylif^t  of  an  adjoining  building. — Davis  t. 
Niagara  Falls  Tower  Oo.  (Sup.)  554. 

OFFER. 

Of  judgment,  see  "Judgment." 
Proposals  for  contract,  see  "Contracts,* 


Digitized  by 


Google 


IMDBX. 


1179 


OFFICERS. 

wessorB  of  taxes,  see  "Taxation." 
junctions  affectini;.  see  "Injunction." 
iindanius,  see  "Mandamus." 
irticular  classes,  see  "Banks  and  Banking'  ; 
"Corporations";    "Elections";  "Justices  of  the 
IVace";    "Municipal  Corporations";    "Schools 
and     School    Districts";     "Sheriff s   and    Con- 
tables";    "Towns." 
ao  warranto,  see  "Quo  Warranto." 

Tho  ofSce  of  fire  marshal  is  a  public  one.— 
pople  V.  Scannel  (Sup.)  1096. 

t'lider  Laws  18&4,  c.  716,  an  elevator  pilot  who 
as  a  Union  soldier  could  not  riirhtfiilly  be  dis- 
larged  because  the  elevator  was  out  of  repair, 
hen  it  was  put  in  operation  again  in  sox  weeks. — 
cople  ▼.  Morton  (Sup.)  760. 

Under  Laws  T804,  c.  716,  one  employed  as  a 
iboror  is  entitled,  on  a  wrongful  dismissal,  to 
e  reinstated  ns  a  laborer,  but  not  to  his  for- 
ipr  p.Trticular  class  of  labor. — People  v.  Morton, 
Sup.)  7C0. 

Under  T^ws  ]89^t,  o.  716,  the  soldier  must  be 
he  last  to  be  discharged,  in  case  of  lack  of 
rork  in  his  general  division  as  laborer. — ^People 
.  Morton  (Sup.)  760. 

OPINION  EVIDENCE. 

«eo  "Evidence." 

ORDERS. 

Appealability,  see  "Appeal." 

PARENT  AND  CHILD. 

Mnbility  of  father  for  support  of  insane  son,  see 
"Insane  Persons." 

PAROL  EVIDENCE. 

See  "Evidence." 

PARTIES. 

Action  to  annul  will,  see  "Wills." 
Admission  as  evidence,  see  "Evidence. 
Examination  before  trial,   see   "Discovery.' 
In    summary    proceedings,    see    "Landlord    and 

Tenant." 
Interpleading,  see  "Interpleader." 
PersoHK    concluded    by    judgment,    see    "Judg- 
ment." 
Rights  and  liabilities  as  to  costs,  see  "(Josts." 
To  accounting  by  executor,  see  "Executors  and 

Administrators." 
To  partition  proceedings,  see  "Partition." 

Defects  of  parties  defendant,  to  be  taken  ad- 
vantage of  by  demurrer,  must  appear  on  face  of 
the  complaint.— Kugelman  v.  Uirschman  (City 
Ct.  N.  Y.)  1012. 

PARTITION. 

Evidence  htld  to  give  plaintiff  an  equitable  lien 
on  co-tenant's  share  for  improvements  made  un- 


der the  supposition  that  be  was  the  owner  in 
fee  of  the  property.— .Tones  v.  Duerk  (Sup.)  987. 

Children  born  after  partition  of  land  devised, 
having  no  interest  except  through  their  father, 
are  represented  if  he  is  a  party.— Fox  v.  Fee 
(Sup.)  292. 

Failure  to  make  persona  holding  liens  par- 
ties does  not  invalidate  the  judgment  as  to  par- 
ties whose  interests  are  adjudicated. — Fox  v.. 
Fee  (Sup.)  292. 

2  Rev.  St.  p.  326,  jf  55,  has  no  application  tff 
unknown  persons  adjudged  to  have  no  interest 
in  the  land  partitioned.— Fox  ▼.  Fee  (Sup.)  292. 

PARTNERSHIP. 

Partners  held  not  to  waive  a  provision  of  the 
articles  that  payment  of  the  price,  on  one  part- 
ner's buying  out  the  others,  should  be  a  prereq- 
uisite of  the  sale.— Brown  v.  Dennisou  (Sup.) 
420. 

Provisions  of  ar*'icles  permitting  one  partner 
to  buv  out  the  others  hfld  to  contemplate  a  sale 
for  cash,  and  hence  no  sale  was  consummated, 
although  possession  was  delivered,  where  the 
cash  was  not  paid  as  required. — Brown  t.  Den- 
nison  (Sup.)  420. 

Indorsement  of  notes  for  accommodation  b.v 
one  partner  in  the  name  of  the  firm  is  fraud  on 
the  others,  unless  consented  to. — First  Nat. 
Bank  v.  Weston  (Sup.)  642. 

Where  two  parties  agree  to  put  in  a  certain 
amount  of  monev  and  property,  and  share  losses 
and  gains  equally,  and  hire  an  agent  to  rep- 
resent them,  they  are  partners.  —  Moulton  t. 
.astna  Fire  Ins.  Co.  (Sup.)  570. 

Where  a  partner  advances  borrowed  money  to 
the  firm  without  his  partner  having  knowledge- 
that  the  money  was  borrowed,  the  person  loan- 
ing the  same  does  not  become  a  firm  creditor. — 
Shaffer  v.  Martin  (Sup.)  SiiS. 

One  partner  cannot  sue  another  at  law  to  re- 
cover damages  for  loss  sustained  by  the  act  of 
defendant.— Leber  v.  Dietz  (City  Ct.  N.  Y.)  1002. 

Evidence  held  sufficient  to  show  a  partnership. 
—Leber  v.  Dietz  (City  Ct.  N.  Y.)  1002. 

Where  defendant  bought  goods  of  plaintiff  rep- 
resenting that  he  had  no  partner,  he  is  personal- 
ly liable,  whether  he  had  a  partner  or  not. — Hor- 
owitz v.  Pakas  (City  Ct.  N.  Y.)  1008. 

The  receiver  of  a  partnership  represents  the 
members  of  the  firm,  and  also  all  of  its  creditors. 
—Lees  T.  Dobson  (Sup.)  902. 

PASSENGERS. 

See  "Carriem." 

PAUPERS. 

Suing  in  forma  pauperis,  see  "Costs." 

Under  Laws  1897,  c.  20.1,  providing  that  a 
poor  person  loses  his  settlement  by  a  continuous 
residence  elsewhere  for  one  year,  /ir/(/,  that  the 
year  should  be  reelconed  as  the  one  prior  to  the 
date  the  statute  went  into  effect.— Town  of  On- 
ondaga T.  City  of  Syracuse  (Co.  Ct.)  1110. 
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PAYMENT. 


See,  alao,  "Accord  and  Satisfaction." 
Recovery  of  taxes  Tolnntarily  paid,  see  "Tnxn- 
tion." 

Money  paid  nnder  mistake  of  law  to  a  re- 
ceiver can  be  recovered  back. — Gillig  ▼.  Grant 

(Sup.)  7a 

Evidence  hdd  insufficient  to  justify  recovery 
of  money  as  paid  in  mistake. — Murphy  v.  Knick- 
erbocker Ice  Co.  (Sup.)  279. 

Pact  that  landowner  paid  amount  demanded 
by  city  for  buildin;:  permit  nnder  protest  does 
not  deprive  it  of  its  voluntary  character. — 
Wood  V.  City  of  New  York  (Snp.)  622. 

Where  owner  voluntarily  pays  amount  de- 
manded by  city  for  jx'rmit  to  coustnict  vaults 
under  sidewalk,  in  action  to  recover  part  there- 
of he  cannot  raise  question  as  to  effrct  of  pre- 
vious piiyment.— Wood  v.  City  of  New  \ork 
(Sop.)  622. 

Where  a  creditor  accepts  from  the  debtor,  at 
the  time  of  incurred  oblicntion,  a  note  or  bill 
of  a  third  person,  it  will  be  presumi-d  that  it 
is  received  in  pnymcnt. — Kirkham  v.  Bank  of 
America  (Sup.)  767. 

PENALTIES. 

Refusal  to  allow  inspection  of  books  of  corpora- 
tion, see  "Corporations." 

PERSONAL  INJURIES. 

See  "Assanlt  and  Battery";  "Bridges";  "Car- 
riers'"; "Landlord  and  Tenant";  Master  and 
Servant";  "Municipal  Corporations";  "Negli- 
gence"; "Railroads." 

Measure  of  damages,  see  "Damages." 

PETITION. 

Id  highway  proceedings,  see  "Highways." 

PLACE. 

Of  trial,  see  "Venue." 

PLEADING. 

In  particular  civil  actions,  see  "Tiibel  and  Slan- 
der";  "Trover  and  Conversion." 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

A  pleading  construed,  as  to  whether  the  con- 
tract alleged  was  verbal  or  in  writing. — ^Mutual 
Life  Ins.  Ck>.  v.  Robinson  (Sup.)  887. 

When  an  admission  is  made  in  a  pleading,  It 
must  be  considered  as  an  entirety. — Mutnal  Life 
Ins.  Co.  V.  Robinson  (Sup.)  887. 

Where  complaint  purporting  to  set  out  an 
equitable  cause  of  action  states  only  a  legal  one, 
and  plaintiff  demands  legal  and  equitable  relief, 
the  complaint  is  not  demurrable,  as  failing  to 


state  a  cause  of  action. — Wisner  v.  Oonsoli^la'^f 
Kruit-Jar  Co.  (Sup.)  5(K). 

The  principle  that  where  it  appears  at  the  trli  { 
that,  when  the  action  was  brought,  no  cans*  •'f 
action  existed,  the  complaint  mn.st  be  diamii$«4 
is  applicable,  though  tne  court  has  allowed  u 
amendment  setting  np  a  cause  of  action. — Bac- 
gan  V.  Village  of  Nyack  (Sup.)  199. 

Though  the  reply  in  an  action  to  foredow  : 
mortgage  alleged  an  indefinite  extension  of  tiiD* 
for  paying  the  debt,  plaintiflf  could  rest  his  ca-* 
on  the  facts  alleged  in  the  complaint  witb''— 
showing  that  the  ajrreement  for  extension  b-'i 
ceased  to  operate. — Mutual  Life  Ins.  Co.  v.  K-> 
inson  (Sup.)  887. 

On  a  motion  to  dismiss  the  complaint  beeao-x- 
it  states  no  cause  of  action,  its  allepations  mi:-: 
be  taken  as  true. — Gallup  v.  Sterling  (Sup.)  !*t; 

The  sufficienc.v  of  a  fact  pleaded  as  a  defen*-- 
should  be  raisinl  by  demurrer.  <'r  on  the  tii!- 
and  not  by  motion  to  strike. — Kelly  -v.  Em?^' 
(Sup.)  886. 

Defendant  cannot  prove  payment  under  ar- 
swer  denying  it  as  well  as  liability. — Eldridge  ' 
Ilusted  (City  a.  N.  Y.)  1019. 

An  instrument  attached  to  a  pleading  hrtd  si 
exhibit  only  as  to  such  parts  as  were  referred  tt 
and  adopted  in  the  pleading. — Mutual  Life  Ins. 
Co.  V.  Robinson  (Sup.)  887. 

Plea  or  aiunrer. 

An  answer  which  attempts  to  subrogate  plaia 
tiff  to  a  cause  of  action  in  favor  of  defendant 
against  a  co-defendant,  which  did  not  exist  in  fa- 
vor of  plaintiff  when  the  action  was  begun.  <>r 
is  different  from  that  alleged  in  his  complaint,  if 
bad.— Toplitz  T.  Bauer  (Sup.)  840. 

A  defense  separately  pleaded  mast  contain  aC 
that  is  necessary  to  answer  the  whole  cause  cf 
action,  or  that  portion  thereof  which  it  purports 
to  answer. — Sbarboro  v.  Health  Department  of 
City  of  New  York  (Sup.)  1033. 

Where  an  answer  contains  a  denial,  and  alss 
a  separate  affirmative  aefense  inconsistent  with 
denial,  plaintiff  may  not  rely  on  allegations  ia 
affirmative  defense  to  prove  cause  of  action.— 
Kelly  V.  Theiss  (City  Ct  N.  Y.)  1108. 

Certain  allegations  in  an  answer  stricken,  u 
the  matters  could  be  proved  under  the  general 
denial.  —  Von  Hagen  v.  Waterbury  Mfg.  Co. 
(Sup.)  463. 

That  a  denial  is  incorporated  in  an  insufiiciem 
defense  will  not  prevent  a  demurrer. — Green  t. 
Brown  (Sup.)  103. 

Nothing  should  be  pleaded  as  a  defense  th< 
burden  of  proving  which  is  not  on  defendant.— 
Green  v.  Brown  (Sup.)  163. 

A  verified  answer  denying  matei^al  allegations 
cannot  be  stricken  out  as  frivolous,  though 
made  on.  information  and  belief. — ^Trumbull   t 

Ashley  (Sup.)  7S(i. 

A  counterclaim,  in  an  action  on  an  account 
stated,  alleging  that  defendant  had  paid  plain- 
tiff a  sum  further  than  the  contract  price  to  in- 
duce him  to  complete  the  contract,  which  he 
failed  to  do,  hrltl  sufficiently  definite.— Kelly  v. 
Ernest  (Sup.)  806. 
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Allegations  in  a  reply  to  n  plea  of  res  judicata, 
jTorriiig  certaiu  iiiotivos  us  the  basis  of  the  ac- 
ton in  •which  the  judgment  pleaded  was  render- 
id,  hi  Id  properly  stricken  as  Irrelevant,— Heir- 
iques  V,  Unrson  (Sup.)  1074, 

A  reply  to  a  plea  of  res  judicata,  alleging  that 
ho  jniltfnieut  pleaded  was  without  force  or  ef- 
!ect,  hild  a  mere  conclusion. — Henriques  ▼.  Gar- 
ion  (Sup.)  1074. 

■Tudement  for  defendant  on  the  Rround  that 
:b<'  rt'iily  was  frivolous  hiUl  improi)er  practice, 
inder  the  circumstances. — Uenriques  v.  Gar- 
son  (Sup.)  1070, 

&nieii.ded  and  ■npplemen.tal  pleadlnK*. 

.\llowing  plaintiff  to  amend  complaint,  so  as 
to  alleRO  fact  of  defendant's  incorporation,  as 
[•leaded  by  it,  hrld  properly  allowed. — Clockey  v. 
tiiUTuatioual  Uubber  Clothing  &  General  Sup- 
ply Co.  (City  Ct.  N,  Y,)  1014. 

AVhere  summons  and  cninpla'nt  are  entitled  in 
ilic  nniDo  of  the  plaintiff  company,  instead  of 
till'  receiver  thereof,  an  amemlmcnt  will  be  al- 
low, d.— Ilulbnrt  v.  Hohnian  (Sup.)  633. 

The  denial  of  an  amendment  to  answer  is  in 
the  discretion  of  the  court. — Gallagher  v.  Kings- 
ton Water  Co.  (Sup.)  250. 

Amendment  of  answer  setting  up  new  issue 
hilil  tiroiierly  refused.— McGill  v.  Holmes,  Booth 
iV  Ilayden  (City  Ct.  N.  Y.)  lOOO. 

The  court  cannot  give  general  authority  to  de- 
fendant to  serve  supplemental  pleading  setting 
lip  new  matter}  that  ma.v  thereafter  occur. — 
Stranaky  v.  Harris  (Sup.)  1123;  Same  v.  Weich- 
nian,  Id. 

BUI  of  partlonlsrs. 

Where  plaintiff  resided  in  England,  an  order 
riHiniring  a  bill  of  partienlars  from  him  within 
■JO  days  was  erroneous.— Braner  v.  Oceanic 
Steam  Navigation  Co.  (Snp.)  937. 

Where  complaint  was  not  verified,  plaintiff 
should  not  be  required  to  verify  a  bill  of  particu- 
Inrg.— Brauer  v.  Oceanic  Steam  Navigation  Co. 
(Sup.)  937, 

In  action  to  recover  damages  for  breach  of 
contract,  right  to  bill  of  particulars  determined. 
—Braner  v.  Oceanic  Steam  Navigation  Co.  (Sup.) 
937. 

Where,  pending  decision  of  a  motion  of  de- 
fendant for  a  bill  of  particulars  to  enable  him 
to  answer,  he  fi^es  the  answer,  the  motion  for 
the  bill  should  be  overruled. — SicClellan  t. 
Dnncombe  (Sup.)  679. 

Flaintiff  in  action  for  libel  held  entitled  to  a 
bill  of  particulars  in  matters  set  up  as  justifi- 
cation in  the  answer. — Wynkoop-Hnllenbeck- 
Crawford  Co.  v.  Albany  Evening  Union  Co. 
(Sup.)  662. 

On  motion  for  a  bill  of  particulars,  plaintiff 
nr-ed  not  be  compelled  to  disiloso  evidence  which 
will  substantiate  his  complaint. — Hamilton  v. 
American  Vote  Registering  Mach.  Co.  (Sop.) 
595. 

.\1legation8  held  sufficieutly  definite  so  that  a 
bill   of  particulars  should  not  be  compelled.— 


Hamilton  y.  American  Vote  Reglsterinx  Mach. 
Co.  (Sup.)  595. 

POLICEMEN. 

Removal,  see  "Municipal  Corporations." 

POLICY. 

Of  insurance,  see  "Insurance." 

POOR  LAWS. 

See  "Pauper*." 

POSSESSION. 

See  "Adverse  Possession." 

POWERS. 

Note  given  in  prinoipnl's  name  by  an  agent 
having  a  broad  power  of  attorney  held  to  bind 
the  principal,  though  made  to  agent  as  p.iyec, 
and  hy  him  indorsed.— Kldridge  v.  Hasted  (City 
Ct.  N.  T.)  1019. 

PRACTICE. 

In  justices'  courts,  see  "Justices  of  the  Peace." 
Particular  proceedings  in  actions,  see  "Bail"; 
"Costs";  "Dismissal  and  Nonsuit";  "Habeas 
Corpus";  "Injunotion";  "Parties"';  "Plead- 
ing"; "Process";  "Reference";  "Stipula- 
tions"; "Trial";  "Venue," 
Procedure  on  review,  see  "AppeaL* 

PREFERENCES. 

To  creditors,  see  "Fraudulent  Conveyances," 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Aui 
peal," 

PREMIUMS. 
See  "Insurance." 

PRESUMPTIONS. 

See  "Evidence," 

Of  fraud  in  conveyance,  see  "Fraadulent  Con- 
veyances." 
On  appeal,  see  "Appeal." 

PRINCIPAL  AND  AGENT. 

See,  also,  "Attorney  and  Client";    "Bnikeis"; 
"Powers." 

Bank  agents,  see  "Banks  and  Banking." 
CJorporation  agent,  see  "(3orporations." 
Husband  as  wife's  agent,   see  "Husband  and 
Wife." 

Where  complaint  in  action  against  a  princi- 
pal and  his  agent  charges  a  nuisance,  the  agent. 
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as  well  as  the  principal,  is  liable  for  the  wrong- 
ful acts  of  the  agent— Coon  v.  Froment  (Sup.) 
305. 

Evidence  that  part  of  money  paid  for  a  mort- 
Knifp,  which  the  owner  clnimed  was  assigned 
without  her  authority,  was  nwd  to  pny  the 
owner's  debt,  held  admissible  on  the  qiicBtion 
of  authority.— Bentley  t.  Fnlker  (Sup.)  UOl. 

Alumni  association  of  a  college,  which  estab- 
lishe<I  a  profpssorship  therein,  heJd  not  the 
ngcnt  of  the  collogc— Associate  Alumni  of  Gen- 
eral TheoliiRical  Seminary  of  the  Protestant 
Episr<(>pal  Church  of  the  I'niteil  States  of  Amer- 
ica V.  General  TheoloRicnl  Seminary  of  the 
Protestant  Episcopal  Church  of  the  United 
SUtes  (Sap.)  i45. 

PRINCIPAL  AND  SURETY. 

See,  also,  "Bail." 

Liabilities  of  sureties  on  administrators'  bonds, 
see  "Executors  and  Administrators." 

Giving  of  note  by  surety  on  sealed  obligation, 
not  to  operate  as  satisfaction  unless  paid,  held 
not  to  discharge  co-surety. — American  Surety 
Co.  v.  Crow  (Sup.)  946. 

An  executed  agreement  to  extend  a  note,  made 
without  the  consent  of  the  sureties,  and  in  con- 
sideration of  a  usurious  premium,  discharges  the 
sureties. — Froudo  v.  Bishop  (Sup.)  Oo.'i. 

In  such  case,  the  fact  that  the  sureties'  evi- 
dence discloses  the  nsurioiu  consideration  does 
not  avoid  their  defense.— Froude  v.  Bishop  (Sup.) 
9.W. 

The  extension  of  a  note  for  a  valuable  consid- 
eration, though  after  its  maturity,  without  the 
consent  of  sureties,  discharges  the  latter  from 
liability. — Froude  v.  Bishop  (Sup.)  955. 


See 


PRIVATE  NUISANCE. 

"Nnisance." 


PRIVILEGED  COMMUNICATIONS. 

DefamatoiT   communications,    see   "Liibel   and 
Slander.*'^ 

PRIZE  FIGHTING. 

Pen.  Code,  i  458  (Laws  1896.  c.  300),  prohib- 
iting sparring  exhibitions,  except  when  given 
by  an  association  in  a  building  leased  by  it,  is 
not  violated  when  an  association  occupies  only 
a  portion  of  a  building.  —  I'eople  v.  Johnson 
(Sup.)  ;{82. 

Pen.  Code,  §  4.'>8  (T.aws  189G.  c.  300),  permit- 
ting incorporated  athletic  associations  to  charge 
admission  fees  to  sparring  exhibitions,  does  not 
permit  such  fees  to  be  charged  by  associations 
mcorporated  under  the  membership  law  of  1805. 
—People  T.  Johnson  (Sup.)  382. 

PROBABLE  CAUSE. 

.See  "Malicious  Prosecution." 


PROCESS. 

Service  on  infanta,  see  "Infants." 

Evidence  held  to  warrant  a  finding  that  if- 
lendant  was  duly  served  with  process. — Smith  ». 
Iliokey  (Sup.)  198. 

Failure  to  obtain  service  of  summons  on  <i- 
fendant  after  diligent  effort  held  to  entitle  plai:.- 
tiff   to  an   order  for  substituted   service,    uri.l-r 
Code  Civ.  Proc.  §  436.— Malloy  t.  I^ennon  {C.:y  j 
Ct  N.  Y.)  1004. 

PROHIBITION.  ' 

Of  traffic  in  intoxicating  liquors,   see   "Into\:- 
eating  Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

See  "Fixtures." 

Dedication  to  public  use,  see  "Dedication." 

Taking  for  public  use.  see  "Eminent  I>omain." 

PROTEST. 

Of  promissory  note,  see  "Bills  and  Notes." 

PUBLICATION. 

Of  Ubel,  see  "Libel  and  Slander." 
Of  notice  of  plans  for  public  tmprovements,   st^ 
"Municipal  Corporations." 

PUBLIC  IMPROVEMENTS. 

See  "Municipal  Corporations." 

PUBLIC  LANDS. 

Grant  by  state  of  land  tmder  water  tor  coi- 
struction  of  marine  railway  for  private  pnrpo*.-^ 
/i<W  not  to  promote  the  commerce  of  the  state. 
De  Lancey  v.  Hawkins  (Sup.)  469. 

Right  of  state  to  grant  land  under  water  for 
the  purpose  of  promoting  commerce  determincvi. 
— De  Lancey  v.  Hawkins  (Sup.)  468. 

PUBLIC  OFFICERS. 

See  "Officers." 

PUBLIC  ROADS. 

See  "Highways." 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts." 

PUBLIC  USL 

Dedication  of  property,  see  "Dedication.'* 
Taking  proper^  for  pvitVic  use,  see  "Kmlaeat  Do- 
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PUNITIVE  DAMAGES. 

or  MUA,  see  "Wbel  and  Slander." 

QUIETING  TITLE. 

Action  to  remove  cloud  cannot  »>e  matatalned 
V  ,„„.  havinc  no  interest  m  «r  title  to  prop- 
rty   iiffeoteJ-rurdy  v.  Collyer  (Sup.)  660. 

'  QUO  WARRANTO. 

Whore  a  party  claims  a  public  office  in  the 
mss,.s8ion  of  another  "nder  color  of  right  the 
>r.)i.«>r  remedy  is  quo  warranto.-People  t.  Scan- 
»el  (Sup.)  10!»6. 


RAILROADS. 


5ee,   also,   "Carriers" 
Street  Railroads." 


"Master  and  Serrant"; 


Person  injured  at  crossing  ^''^  R»''*7  ?'(^'*"t 
trilxitory  negligence.-Coinby  v.  New  lork  Uent. 
&  H.  R.  R.  Oo.  (Sup.)  613. 

Evidence  *eM  to  show  person  Injured,  on  rail- 

RAPID  TRANSIT. 

See  "Municipal  (Corporations." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

See  "Corporations";   "Partnership." 

REFERENCE. 

Roview  of  referee's  finding  on  appeal,  see  "Ap- 

I>oaI." 

Fees  of  referees  on  sale  of  real  property  on 
exe.-ntion  in  New  York  *''" /"je^e.^  .^JifJ' 
1S<K».  c.  52:^.  $  17,  subd.  7.-Schierloh  v.  Schier- 
loh  (Sup.)  1062. 

In  an  action  for  broach  of  contract,  that  there 
:,rc  many  items  going  to  the  amo""*  »*  ^J™" 
.agfs  iloes  not  make,  the  action  one  for  refer- 
;.i,oo  -.\llentown  RolUng  Mills  t.  Dwyer  (Sup.) 
)>2-4. 


REMOVAL. 

From  offloo  In  general,  sec  "Officers." 

Of  police  officers,  see  "Municipal  Corporations. 

REMOVAL  OF  CAUSES. 

Change  of  renue  or  place  of  trial,  see  "Venue." 

REMOVAL  OF  CLOUD. 

See  "Quieting  TiUe." 

REPAIRS. 

On  den^sed  premises,  see  "Landlord  and  Ten- 
ant." 

REPEAL. 

Of  statutes,  see  "Statutes." 

REPLEVIN. 

Where  execution  is  levied  against  one  co-ten- 
ant, and  the  common  property  seiztxl.  the  other 
co-tenant  cannot  innintiiin  replevin. — Hender- 
son V.  Brennecke  (Sup.)  <i81. 

Defendant  in  replevin,  disputing  title  and  iden- 
tity of  property,  need  not.  in  an  undertaking  giv- 
en to  secure  its  return,  recite  that  it  is  the 
property  mentioned  in  the  affidavit— Rouse  v. 
Haas  (Sup.)  867. 


REPLY. 


REHEARING. 


See  "Now  Trial.' 


RELEASE. 

"Accord   and   Satisfaction" 
•  "Principal  and  Surety." 


"Pay- 


See,   also, 

ment." 
Of  sorety, 

Kvidence  lield  insufficient  to  show  fraud  or 
undue  influence  by  a  son  in  procuring  release 
from  his  mother.— Ferris  v.  Fema  (Sup.)  683. 


See  "Pleading." 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Cancel- 
lation of  Instruments." 
Of  lease,  see  "Landlord  anil  Tenant 

RES  GEST/L 

See  "Evidence." 

RESIGNATION. 

Of  .testamentary  trustee,  see  "Trusts." 

RES  JUDICATA. 

See  "Judgment." 

RETURN. 

Of  election  canvass,  see  "Elections." 

REVENUE. 

See  "Taxation." 

REVIEW. 

See  "Appeal";  "Ortiorari." 
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REVIVAL. 

Of  insurance  policy,  see  "Insurance." 

RIGHT  OF  WAY. 

See  "Easements." 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses." 


See  "Highways." 


ROADS. 
SALES. 


S"c.  also,  "Fr.iuilu!ent  ConTeyancea";  "Judicial 
Snles";  "Vendor  and  Purchaser." 

Of  intoxicatine  liquors,  see  "Intoxicating  Liq- 
uors." 

Where  a  purchaser  offers  to  return  part  of 
ponds  bought,  and  retain  the  bnlancp,  whicli  offer 
is  not  accepted,  and  the  seller  returns  all,  in  nn 
action  for  the  entire  price  the  pureliUKer  cannot 
recover  for  the  part  defendant  offcrtHl  to  retaiii.- 
Blum  T.  Daly  (Sup.)  136. 

Where  machinery  was  sold  under  an  agree- 
ment by  seller  to  put  it  in  perfect  order  within 
a  certam  time,  a  sale  by  the  purchaser  within 
that  time  held  a  waiver  of  all  right  against  the 
seller,  and  an  election  to  take  the  machinery.— 
Levinsou  v.  Seybold  Mach.  Co.  (Sup.)  148. 

Kvidence  in  action  to  recover  for  goods  sold 
hrlj  not  to  sustain  a  venlict  for  plaintiff.— Woet- 
jen  V.  Gellert  (Sup.)  102. 

In  an  action  for  price,  memorandum  of  trans- 
action given  by  vendor  held  admissible  on  behalf 
of  vendee,  though  not  an  exact  duplicate  of  writ- 
ten agreement.— Wolf  v.  Di  Lorenzo  (Sup.)  101. 

Where  goods  conditionally  sold  are  burned  be- 
fore title  has  passed,  a  new  agreement  cannot 
change  the  transaction  into  an  absolute  sale,  as 
there  was  then  no  subject  of  sale. — Wolf  v.  Di 
Ix>renzo  (Sup.)  101. 

Eividence  in  action  for  price  held  to  show  that 
the  goods  were  loft,  on  memorandum  only. — 
Bernian  v.  Goldsand  (Sup.)  1098. 

A  complaint  by  the  seller  for  breach  of  con- 
tract of  sale,  which  fails  to  allege  delivery  or 
readiness  to  deliver  the  goods,  is  insufficient. — 
Gallup  v.  Sterling  (Sup.)  042. 

A  provision  in  a  contract  that,  in  case  of  fail- 
ure to  pay  the  price,  the  property  shall  be  for- 
feited, and  the  purchaser  be  released  of  all 
claims,  held  not  a  penalty,  and  there  was  no 
breach  on  a  failure  to  pay.— Gallup  v.  Sterling 
(Sup.)  942. 

The  word  "sold,"  in  a  contract  of  sale  of  chat- 
tels, does  not  necessarily  imply  a  change  of  title. 
-Gallup  V.  Sterling  (Sup.)  042. 

When  something  remains  to  be  done  before  the 
property  can  be  delivered,  a  contract  of  sale 
thereof  does  not  pass  title. — Gallup  T.  Sterling 
(Sup.)  042. 


BUPPLEUBNT 
State  Raportar. 

Title  acquired  by  a  purchaser  at  a  ssle  t'  « 
receiver  in  voluntary  proceedings  to  diss- U-  i 
corporation  held  marketable,  under  the  dn:g» 
stances. — Johnson  v.  Rayner  (Sup.)  959. 


SATISFACTION. 


See    "Accord    and    Satisfaction"; 
"Beleaae." 


"Paymert"; 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Proceeding  with  a  school-board  meeting  «'h:<k 
had  been  regularly  adjourned  is  such  an  "fr 
cial  act"  as  may  be  considered  in  a  proc€«<!i!i! 
to  remove  the  school  board  from  office  for  ^did 
act,  under  Ckinsol.  School  Laws,  tit.  14,  §  1.- 
lu  re  Light  (Sup.)  345. 

The  decision  of  a  state  superintendent  cc 
the  question  of  removal  of  members  of  board  c; 
education  is  final,  under  Consol.  School  Li-i^ 
1894,  c.  556,  tit.  14,  §  1,  subd.  7,  and  cannot  '■« 
reviewed  on  certiorari.— In  re  Light  (Sup.)  31a. 

The  state  superintendent  has  jurisdiction,  ci- 
der Consol.  School  Laws  1858,  to  remove  tlie 
board  of  education  of  Dunkirk  school  district 
which  was  created  by  Sp.  Act  1S58,  c  34,  f  1- 
In  re  Light  (Sup.)  345. 

Two  members  of  a  school  board  are  anthorizM 
by  Statutory  Construction  Laws  1SS2,  c.  tiTT, 
§  19,  to  adjourn  a  meeting,  for  want  of  a  quo- 
rum, seven  minutes  after  the  appointed  time.- 
In  re  Light  (Sup.)  345. 

Under  the  public  officers  law.  the  supenn- 
tendent  of  public  instruction  is  a  state  offi'.Tr. 
who  is  not  answerable  to  a  suit  for  injnncnia 
under  the  taxpayers  acta.— Hutchinson  t.  Skit- 
ner  (Sup.)  360. 

Under  Watervliet  city  charter  and  the  f-on- 
solidnted  school  law,  the  refusal  of  the  sohucl 
board  to  pass  certain  resolutions  was  held  i 
decision  from  which  an  appeal  might  be  takes 
to  the  state  superintendent,  who  had  jorinlii'^ 
tion  to  enforce  his  decision. — ^Hutchinson  t. 
Skinner  (Sup.)  360. 

SECURITY. 

For  costs,  see  "Costs." 


See 


SEPARATION. 

"Husband  and  Wife." 


SERVANTS. 

See  "Master  and  Servant" 

SERVICE. 

Of  process,  see  "Process." 

on  infants,  see  "Infants.'*' 

Of  undertakings  on  appeal,  see  "AppeaL" 

SERVICES. 

See  "Master  and  Servant"^  "Work,  and  Labw.' 
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SERVITUDES. 

««  "Ebninent  Domain." 

SET-OFF  AND  COUNTERCUIM. 

'leading  counterclaim,  see  "Pleading." 

Codo  proTiaions  requiring  counterclaims  to  be 
ilcaded  in  action  before  a  justice  do  not  applf 

0  courts  of  record.— Notara  v.  De  Kamalaris 
Snp.)  216. 

An  executor  cannot  set  off  in  an  action  against 
lim  in  his  representative  capacity  a  claim  held 
n  his  individual  capacity.— Weeks  t.  O'Brien 
i«up.)  344. 

A  defendant  liable  on  a  contract  which  has 
>een  assigned  can  purdiase,  before  notice  of  the 
issignment,  a  cause  of  action  against  original 
•re<Iitor. — Bien  v.  Freund  (Sup.)  971. 

In  an  action  on  an  undertaking  on  attachment, 

1  counterclaim  arising  out  of  a  contract  may  be 
i«t  off.— Bien  t.  Freund  (Sup.)  071. 

SETTLEMENT. 

See  "Accord  and  Satisfaction";    "Account  Stat- 
ed";   "Payment";    "Release." 
Of  pauper,  see  "Paupers." 

SHERIFFS  AND  CONSTABLES. 

Under  Laws  1880,  c.  623,  proTiding  that  the 
net  should  take  effect  on  January  1,  1890,  the 
liond  to  be  given  by  the  sheriff  elected  in  the  fall 
of  1890  should  be  in  the  form  prescribed  by  the 
act— City  of  New  York  v.  Gorman  (Sup.)  1026. 

Bond  of  sheriff,  executed  in  1880,  running  to 
the  people  of  the  county  of  New  York,  may  be 
Bued  by  the  "Mayor,  Aldermen,  and  Common- 
alty."— City  of  New  York  v.  Gorman  (Sup.) 
1026. 


See 


SLANDER. 

"Libel  and  Slander." 


SLEEPING  CARS. 

See  "Carriers." 

SOCIETIES. 


See  "Clnbs.' 


SPECIAL  LAWS. 


See  "Statutes." 

SPECIFIC  PERFORMANCE. 

A  contract  will  not  be  enforced  unless  its  terms 
and  conditions  are  reasonably  certain.— Oouge  v. 
Oouge  (Sup.)  879. 

A  rendee  of  an  executor  cannot  be  compelled 
to   perform   a   contract  for  purchase  of  land, 
49N.T.S.-76 


where  it  is  actually  possessed  and  occupied  by 
parties  claiming  adversely  to  vendor. — ^BuUard 
T.  Bicknell  (Sup.)  666. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STATUTE  OF  FRAUDS. 

See  "Frauds,  Statute  of;  "Trusts." 

STATUTE  OF  LIMITATIONS. 

See  "Limitation  of  Actions." 

STATUTES. 

Provisions  relating  to  particular  subjects,  see 
"Abatement  and  Revival";  "Appeal";  "Banks 
and  Banking";  "Carriers";  "Charities";  "Con- 
stitutional Law";  "Corporations";  "Costs"; 
"Deeds";  "Discovery";  ^'Elections'';  "Execu- 
tors and  Administrators";  "Highways";  "In- 
junction"; "Insurance";  "Interpleader";  "In- 
toxicating Liquors";  "Judgment";  ".Tury"; 
"Justices  of  the  Peace";  "Libel  and  Slander"; 
"Municipal  Corporations";  "OflBcers";  "Parti- 
tion"; 'Triie  Fighting";  "Schools  and  School 
Districts";  "Sheriffs  and  Constables";  "Taxa- 
tion"; "Towns";   "Wills." 

The  membership  corporation  law  of  1893, 
which  recites  chapter  319,  Laws  1848,  except 
section  0,  as  repealed,  does  not  thereby  make 
said  section  6  part  of  the  act  of  1885. — In  re 
Lampeon's  Will  (Surr.)  576. 

Laws  1885.  c.  605,  relating  to  discharge  of 
municipal  mechanics'  liens,  is  not  affected  by 
the  charter  of  the  city  of  New  York,  nor  re- 

Bealed  by  the  general  lien  law  of  1887. — Ruge  t. 
lallagher  (Sup.)  728. 

Laws  1897,  c.  286,  relating  to  improvement 
of  highways,  hdd  a  local  act,  and  unconstitu- 
tional.—In  re  Henneberger  (Sup.)  230. 

Laws  1806,  c.  649,  validating  defective  pro- 
ceedings to  obtain  leave  to  construct  a  street 
railroad,  held  not  to  be  In  conflict  with  the  con- 
stitution, as  a  local  law,  or  as  making  an  exist- 
ing law  a  part  thereof  without  inserting  the 
same. — In  re  Buffalo  Traction  Co.  (Sup.)  1052. 

Laws  1890,  c.  523,  relating  to  compensation 
of  sheriffs,  Itdd  not  to  appropriate  money  for 
local  purposes,  requiring  assent  of  two-thirds  of 
the  legislature. — City  or  New  York  v.  Gorman 
(Sup.)  1026. 

Laws  1800.  c.  523,  relating  to  management  of 
office  of  sheriff  of  New  York,  hrM  to  embrace  one 
subject,  expressed  in  the  title.— City  of  New 
York  V.  Gorman  (Sup.)  1026. 

Laws  1890,  c.  Ti2S,  relating  to  management  of 
sheriff's  office  and  compensation  to  officers,  does 
not  impose  any  tax,  within  Const,  art.  3,  i  20, 
describing  essentials  of  laws  imposing  taxes. — 
City  of  New  York  v.  Gorman  (Sup.)  1026. 
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STAY. 

>f  execntton  pendinc  appeal,  see  ".\ppeal." 

STIPULATIONS. 

n  insnranee  policy,  see  "Insurance." 

Ad  alleged  verbal  stipnlation  between  connsel 
vill  not  be  enforced.— Bradford  t.  Downs  (Sup.> 
•>21. 

STOCK. 

?ce^  "Banks  and  Banking";   "Corporations." 
rnxntion  of  capital  stock  of  foreign  corporation, 
so«  "Taxation," 

STOCKHOLDERS. 

?ce  "Corporations." 

STORAGE 

stee  "Warehousemen." 

r^iabilily  of  bailw,  see  "Bailment." 

of  carriers  as  warehousemen,  see  "Carriers. 

STREET  RAILROADS. 

Soe,  also,  "Carriers." 

Under  I^aws  1896.  c.  649.  validating  defective 
proceedings  for  obtaining  leave  to  construct  a 
Ktr<.>et  railroad,  the  consent  of  property  owners 
is  unnecessary  where  the  proceedings  are  had  to 
obtain  such  leave,  under  General  Railroad 
I>siw»,  8  91.— In  re  Buffalo  Traction  Co.  (Sup.) 
10o2. 

■proceedings  for  obtaining  leave  from  the  city 
council  to  construct  a  street  railroad  held  to  be 
valid.— In  re  Buffalo  Traction  Co.  (Sup.)  1052. 

Where  a  street-railroad  compnny,  governed 
bv  General  Railroad  Law  1890,  $  98.  in  re- 
e ji  rd  to  keeping  the  space  between  its  tracks  in 
r«'iiair,  acquired  property  of  a  street-railroad 
company  not  bound  by  such  law,  the  acquiroil 
or«>l>erty  nevertheless  became  subject  to  such 
la  w.— Conway  v.  City  of  Rochester  (Sup.)  244. 

Street  car  in  approaching  a  cross  street  held 
to  have  no  right  of  way  superior  to  that  of  a 
wniron  about  to  cross  the  car  track.— Hergert 
V.  Union  Rr.  Oo.  of  New  York  City  (Sup.)  307. 


Instructions  were  held  inapplicable  to  the  evi- 
dence in  an  action  nguinst  a  street-railway  com- 
pany for  the  death  of  a  boy  killed  in  attempting 
to  cross  in  front  of  a  car.— Howell  v.  Rochester 
Ry.  Co.  (Sup.)  17. 

Whether  a  motorman  was  negligent  In  ranning 
over  a  child  playing  on  the  tracks  hdd  •  qaestion 
for  the  jury. —  Howell  v.  Rochester  Ry.  Co. 
(Sup.)  17. 

Evidence  in  action  for  injuries  received  while 
cros.sing  street-car  tracks  held  to  show  plaintiff 
guilty  of  contributory  negligence  as  a  matter  of 
law.— Costello  v.  Third  Ave.  R.  Co.  (Sup.)  868. 

▲  pedestrian  may  assume  that  street-car 
tracks  are  safe  at  a  particular  point,  though  the 
railroad  company  could  not  have  anticipated 
that  he  would  cross  there.— Wiley  v.  Smith 
(Sup.)  934. 

A  street-railway  company  must  keep  its 
tracks  reasonably  safe  at  a  particular  point, 
though  it  might  not  have  anticipated  that  pedes- 
trians would  cross  there.— Wiley  v.  Smith  (Sup.) 
934. 

Failure  of  a  motorman  to  attempt  to  stop  a 
car  until  it  struck  a  wagon  held  suffioient  to 
charge  him  with  negligence. — Suffer  v.  West- 
chester Electric  Ry.  Co.  (City  Ct  N.  Y.)  998. 

Where  a  driver,  finding  the  road  too  soft, 
drove  onto  a  railway  company's  hard  roadbed, 
held  he  was  not  guilty  of  contributory  negli- 
gence.—Saffer  V.  Westchester  Electric  Ry.  Co. 
(City  Ct  N.  Y.)  908. 

Evidence  in  action  to  recover  for  injuries  by 
collision  between  car  and  bicycle  held  not  to 
show  negligence  of  street-car  company. — CJardon- 
ner  v.  Metropolitan  St.  Ry.  Co.  (Sup.)  527. 


STREETS. 

;  "Municipal  C 
Dedication." 

SUBSTITUTED  SERVICE 

ints." 

SUIT. 


See  "Highways";  "Municipal  Corporations.' 
Dedication,  see  "Dedication." 


See  "rrocess." 

On  infants,  see  "Infants. 


See  "Action." 
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SUMMARY  PROCEEDINGS. 

See  "Courts";   "Jnsticea  of  the  Peace";   "Land- 
lord and  Tenant" 


SUMMONS. 


See  "ProceM." 


SUPERINTENDENT. 

Of  public  instruction,  see  "Schools  and  School 
Districts." 

SUPERVISORS. 

Compensation  of  niperrisors,  see  "Towns." 

SUPPLEMENTAL  PLEADING. 

Spe  "Pleading." 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Execution." 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURPLUS. 

On  foreclosure  of  mortgage,  se«  "Mortgages." 

SURROGATES'  COURTS. 

See  "Courts." 

SURVIVAL. 

Of  action,  see  "Abatement  and  Revival." 

TAXATION. 

Excise  taxes,  see  "Intoxicating  Liquors." 
Of  costs,  see  "Costs." 

LiiwB  1807,  c.  392,  conferring  on  comptroller 
power  to  set  asitlo  cancellation  of  tiix  sale,  held 
constitutional.— Weed  v.  Roberts  (Sup.)  3GG. 

A  comptroller's  tax  deed  to  the  state  held  not 
void  for  uncertainty  of  description.— Mar.sh  v. 
Ne-ha-sa-ne  Park  Ass'n  (Sup.)  3H4. 

The  fact  that  part  of  the  taxes  for  which  the 
land  wiis  sold  had  been  paid  was  not  a  juriadic- 
tioual  defect,  and  hence  the  tax  deod  was  cured 
by  Laws  18S.5,  c.  488,  and  Laws  1893,  c.  711.— 
Marsh  v.  Xe-ha-»a-ue  Parli  Ass'n  (Sup.)  384. 

The  exception  of  land  in  a  tax  deed  chould  be 
construed  favorably  to  the  owner. — Marsh  v. 
Xe-ha-sa-ne  Park  Ass'n  (Sup.)  384. 

One  who  pays  taxes  on  property  yoluntarily  in 
estopped  from  Diereafter  recovering  the  amount 
so  iiaid.— McKibbeu  v.  Oueida  County  (Sup.)  553. 


SITPPLBMBNT 
State  Reporter. 

Iiiabllltj  of  peraoAs  Amd  property. 

Pitmerty  of  a  muuicipal  corporation  Bitos'<«l 
outside  its  corporate  limits  is  subject  to  tai: 
tion,  under  Laws  1896,  c.  908,  ff  3.  4L— City  a.' 
Rochester  v.  (3oe  (Sup.)  502. 

Claim  of  owner  of  land  acquired  by  dty  t^x 
compensation  is  subject  to  taxation. — People  t, 
Halsted  (Sup.)  685. 

The  capital  of  a  foreign  corporatioii  emplo.ve<i 
within  the  state,  within  the  meaning  of  tfc 
franchise  tax  law,  is  represented  by  the  aeTii^; 
value  of  the  company  s  property  w^ithin  tL» 
state,  less  the  amount  that  may  be  deemed  :l- 
come  or  proets.— People  v.  Roberts  (Sup.)  10. 

Securities  of  a  foreign  corporation  held  s-ij- 
ject  to  the  franchise  tai,  nnder  Lawa  189«'i.  t. 
0()8,  {  182.  as  the  money  received  on  the  sale  if 
them  was  considered  a  part  of  the  capital  gu>  k 
—People  V.  Roberts  (Sup.)  10. 

Mode  prescribed  of  arriving  at  die  am-  -il; 
of  the  capital  stock  of  a  foreign  corporaM.i 
employed  within  the  state  under  the  frantii^ 
tax  law.— People  t.  Roberts  (Sup.)  la 

Iiory  and  assessment. 

In  proceeding  to  reduce  assessment,  the  pr-- 
sumption  is  that  judgment  of  assessors  as  i; 
value  was  correct— People  v.  Kalbfleisch  (Sut  ■ 
546. 

In  proceeding  where  assessment  was  matcri'l- 
ly  I  educed,  held,  that  the  evidence  sustained  .hr 
judgment— People  v.  Kalbfleisch  (Sup.)  5iil 

How  full  and  true  value  of  prt^ierty  which  ha 
no  fixed  market  value  is  to  be  determined  by  -s- 
aessors.— People  v.  Kalbfleisch  (Sup.)  MS. 

Petition  for  certiorari  to  tax  aaaeaaon  n<>^l 
not  specify  Instance  of  inequality  of  vainn' .  l 
and  the  extent  thereof.— People  v.  Budloug  iS;? 

_  Where  commissioners  have  awarded  a  sf-~- 
iSed  sum  as  compensation  for  land  taken  i-r 
public  use,  the  owner's  right  to  eompensatki 
may  be  as.<iesRed  as  of  that  sum,  thau);h  he  hai 
appealed.— People  v.  Halsted  (Sup.)  685. 

Where  property  is  purchased  only  in  part  w  -i 
pension  moneys,  an  assessment  thereon  is  wiv : 
the  jurisdiction  of  the  assessora.- McKibUu  t 
Oueida  County  (Sup.)  5o3. 

Transfer  taxes. 

Laws  1892,  c.  3!>y,  S  1  (Taxable  Transfer  A -i. 
held  to  apply  to  gifts  inter  vivos,  made  in  .'  - 
templation  of  death,  as  well  as  to  giftv  cx.u-4 
mortis.— In  re  Birdsall's  Estate  (Surr.)  45tl. 

Mutually  acknowledged  relation  of  paret.t  a'.' 
child   held  not  to  exist   between   gnardi.iii   ;■_ 
ward  within  Laws  1892.  c.  399,   J  2   (Tl"'3\.i . 
Transfer  Act).— In  re  Birdsall's  Kstate  (Scrr. 
450. 

.\lthough  specific  bequests  are  each  for  !■•" 
than  $10,000.  each  one  is  taxable,  if  they  :i2  •■, 
gate  that  sum,  under  Laws  1892,   c.  ;**.<,  ;  :. 
(Taxabk    Transfer   Act).— In   re    Bitvlsalt's   1> 
tate  (Surr.)  450. 

A  transfer  of  property  held  to  have  been  ni-  '■• 
In  contemplation  of  death,  within  Lews  ivi-  ,• 
399,  §1  (Taxable  Traii.sfer  Act).— In  re  iJirc 
sail's  Estote  (Surr.)  450. 
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TENANCY  IN  COMMON. 

Be«  "Partition." 

TENANTS. 

See  "Liandlord  and  Tenant." 

TESTAMENTARY  TRUSTS. 

See  "Trusts." 

TITLE. 

Acqaired  by  purchaser,  see  "Sales." 

Of  statutes,  see  "Statutes." 

KemoTEl  of  cloud,  see  "Quieting  Title." 

TORTS. 

By  particular  classes  of  parties,  see  "Municipal 

Corporations";  "Principal  and  Agent." 
Measure  of  damages,  see  "Damages." 
Particular   torts,    see    "Assault    and    Battery"; 
"Death";     "Libel  and   Slander";     "Malicious 
Prosecution";       "NegliRence" ;       "Nuisance"; 
"Trespass";   "Trover  and  Conversion." 

TOWNS. 

liabiU^  for  injuries  from  defective  highways, 
■ee  "Highways." 

Under  Laws  1890,  c.  569,  M  178,  180,  a  town 
superrisor  is  not  entitled  to  a  percentage  for  re- 
ceivinK  and  paying  moneys,  or  any  allowance 
other  than  a  per  diem  charge  for  advice  and  con- 
sultation with  other  officers.— People  v.  Anditon 
of  Town  of  Queensbury  (Sup.)  Q25. 

TRADE-MARKS  AND  TRADE-NAMES. 

The  fact  that  a  newspaper  has  become  known 
as  the  "Conimercial"  gives  it  no  right  to  re- 
strain another  paper  from  using  that  name  un- 
less damages  to  plaintiff  are  probable.— Com- 
mercial Advertiser  Ass'n  v.  Haynes  (Sup.)  938. 

The  use  by  a  newspaper  of  the  name  "New 
York  Commercial"  Ma  not  calculated  to  deceive 
a  purchaser  of  or  advertiser  in  the  "Commercial 
Auvertiser." — Commercial  Advertiser  Ass'n  v. 
Haynea  (Sup.)  938. 

One  who  has  made  n  reputation  for  a  name 
in  his  business  is  entitk<d  to  have  the  use  of 
such  name  by  one  piipnirine  in  a  similar  busi- 
ness in  the  immediate  vicinity  enjoined. — Church 
v.  Kresncr  (Sup.)  742. 

The  value  of  a  trade-name  formerly  used  by 
au  insolvent  company  is  derived  from  its  subse- 
quent use.— Church  v.  Kresner  (Sup.)  742. 

An  injunction  to  restrain  the  use  of  a  label, 
not  showing  a  fraudulent  intent  on  defendants' 
part  to  pass  off  their  goods  as  those  of  plain- 
tiff, will  not  be  granted.— Day  v.  Webster  (Sup.) 
314. 

In  an  action  for  an  injunction  on  the  theory  of 
unfair  competition,  fraud  is  the  essence. — Day 
V.  Webster  tSup.)  314. 


TRANSFER  TAXES. 

See  "Taxation." 

TRESPASS. 

To  the  person,  see  "Assault  and  Battery." 

The  measure  of  damages  where  oil  is  taken 
frmn  the  ground  by  a  trespasser,  under  a  mis- 
taken belief  that  the  land  belongs  to  him,  is  the 
value  of  the  oil  as  it  lay  in  the  earth.— I)rke  v. 
National  Transit  Co.  (Sup.)  180. 

TRIAL 

See,  also,  "New  Trial";    "Reference";    "Wit- 
nesses." 

Right  to  trial  by  jury,  see  "Jury." 

A  motion  to  strike  a  cause  from  the  calendar 
for  failure  to  serve  new  notice  r>f  trial  and  file 
a  new  note  of  issue  after  the  service  of  an 
amended  answer  comes  too  late  after  it  has  ap- 
peared twice  on  the  calendar.— Levey  v.  Tribune 
Ass'n  (Sup.)  608. 

Where  a  cause  cannot  occupy  two  hours  on 
its  trial,  a  refusal  to  place  it  on  the  short-cause 
calendar  is  an  abuse  of  discretion. — Herzfeld  v. 

Strauss  (Sup.)  92. 

Where  a  jury  was  sent  back  to  reconsider 
its  verdict,  and  returned  a  new  one,  an  excep- 
tion thereto  in  the  absence  of  objection  before 
the  jury  was  sent  out,  cannot  be  considered. 
—Bennett  v.  Edison  Electric  Illuminating  (^o. 
(Sup.)  833. 

Where  the  complaint  in  equity  states  a  catise 
of  action  against  one  defendant,  and  another 
by  answer  alleges  a  legal  cause  of  action  agaiuHt 
the  same  defendant,  said  defendant  cannot  be 
compelled  to  submit  the  legal  cause  of  action 
to  the  court  of  equity  without  a  jury.— "Toplitz 
V.  Bauer  (Sup.)  8*0. 

A  failure  to  move  for  dismissal  of  complaint 
at  the  close  of  the  whole  case  is  a  waiver  of  ob- 
jections uiiide  on  motion  to  dismiss  at  the  close 
of  plaintiff's  case. — Dunham  v.  H«rl«m  (Sup.) 
102. 

It  was  error  to  direct  a  verdict  tor  defendant 
in  an  action  for  value  of  dower  baaed  on  a  valid 
contract,  where  the  defense  was  that  the  con- 
tract had  been  superseded  by  a  deed.— Allyn  v. 
Hopkins  (Sup.)  540. 

Where  each  party  requests  the  court  to  direct 
a  verdict  in  his  favor,  it  is  not  error  to  direct  a 
verdict  for  one  of  the  parties. — First  Nat  Bank 
V.  Weston  (Sup.)  5iZ 

In  determining  whether  an  action  should  be 
submitted  to  the  jury,  all  contested  facts  will 
be  deemed  decided  in  plaintiff's  favor. — Uankert 
V.  Town  of  Junius  (Sup.)  850. 

An  order  that  the  fact  that  an  inquest  had 
been  taken,  after  which  default  had  been  opened 
up,  be  stated  and  recorded  on  application  by 
defendant  for  adjournment,  held  not  error. — 
Klinker  v.  Third  Ave.  U.  Co.  (Sup.)  793. 


Digitized  by 


Google 


1190  49  NEW  TORK 

and  83  New  York 

Remarks  by  the  court  expressly  withdrawn 
hrld  not  prejudicial.— Klinker  T.  Third  Ave.  R. 
Co.  (Sup.)  7U3. 

Heeeptloa  of  eTidenee. 

Though  immaterial  evidence  be  admitted 
without  objection,  it  is  error  to  deny  a  motion 
to  strike  it  out.  made  at  any  time  during  the 
trial,  if  before  the  case  has  been  submitted  to 
the  jury.— Griffin  ▼.  Barton  (Co.  Ct)  1021. 

Where  evidence  was  limited  to  one  defendant 
only,  it  cannot  be  relied  on  to  affect  another  de- 
fendant.— Sweetser  v.  Davis  (Sup.)  874. 

Allowance  of  evidence  in  rebuttal  which 
should  have  been  given  in  the  first  instance  is  in 
the  discretion  of  the  court.— Bennett  v.  Edison 
Klectric  Uluminating  Co.  (Sup.)  833. 

It  is  not  error  to  admit  evidence  competent 
as  to  one  defendant  over  a  joint  objection. — 
Gardner  v.  Friederich  (Sup.)  1077. 

Objections  to  evidence  field  insufficient — 
Tookcr  V.  Security  Trust  Co.  (Sup.)  814. 

Objections  to  evidence  hrld  not  waived  by  fail- 
ure to  repeat  them  to  questions  calling  for  the 
same  evidence.— Lyons  v.  New  York  El.  R.  Co. 
(Sup.)  610. 

Objections  to  evidence  keJd  not  waived  by  sub- 
sequent introduction  of  the  same  class  of  evi- 
dence to  meet  that  introduced  nnder  objection. 
—Lyons  v.  New  York  El.  R.  Co.  (Sup.)  610. 

InatmetloiM. 

An  instruction  held  not  erroneons  when  taken 
in  connection  with  other  Instructions. — Schoep- 
flin  V.  Coffey  (Sup.)  627. 

Where  an  instruction  is  requested,  and  the 
court  declines  to  vary  his  charge  on  that  point, 
the  fact  that  the  matter  had  not  been  alluded 
to  in  his  charge  is  not  reversible  error,  where 
it  was  not  called  to  his  attention. — Gardner  v. 
Friederich  (Sup.)  1077. 

Instruction,  though  misleading,  lield  no  ground 
for  reversal. — McXaughton  v.  Metropolitan  St 
Ry.  Co.  (Sup.)  1102. 

TROVER  AND  CONVERSION. 

Where  a  landlord,  without  right,  retains  prop- 
erty of  dispossessed  tenant,  trover  is  a  proper 
remedy. — Smusch  v.  Kohn  (Sup.)  176. 

C'omplnint  in  action  for  conversion  hrld  to  posi- 
tively allege  conversion  of  money,  as  distinguish- 
ed from  a  cheek  given  by  plaintiff  to  defendant. 
— Wandelt  v.  Burnett  (Sup.)  109. 

Bailee  of  trunk  for  storage  hdd  liable  for 
conversion  on  delivery  to  a  third  person. — 
Markoe  v.  Tiffany  &  Co.  (Sup.)  751. 

Where  goods  are  absolutely  sold  on  credit  ac- 
tion for  conversion  will  not  lie  against  one  to 
whom  the  buyer  immediately  delivers  the  goods 
in  consideration  of  an  existing  indebtedness. — 
Feist  V.  Prince  (Sup.)  280. 

TRUSTS. 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 
Testamentary  trusts,  see  "WilU." 


SUPPLEMENT 
State  Reporter. 

Tmstees  whose  duty  is  to  apply  the  in<->.r  • 
of  the  trust  to  the  support  and  education  or  :  ■< 
infant  beneficiary  lula  not  to  be  required  tf  r  <t 
it  without  regard  to  the  wants  of  said  b<?-.^ 
ficiary.— In  re  McCormick  (Snrr.)  1119. 

Trust  deed  construed,  and  rights  of  lv>nf- 
ficiaries  thereunder  after  death  of  life  tec;.D: 
determined.— Paget  v.  Melcher  (Sup.)  922. 

Where  a  fund  is  given  to  a  person  for  th« 
support  of  himself  and  family,  there  is  ei 
such  absolute  power  of  disposition  as  conv.  n 
the  estate  into  a  fee,  under  Real  Property  Ijt. 
f  129.— First  Nat  Bank  v.  Miller  (Sup.)  9si. 

Testamentary  trust  construed,  and  power  't 
trustee  to  change  and  vary  investment  de'-T- 
mined.— Spencer  v.  Weber  (Sup.)  687. 

Where  a  trustee  has  power  to  retnyest.  i 
mortgagor  in  a  mortgage  held  by  the  truste-'  is 

Srotected   in  payment   to   trustee's   assigne.-.— 
pencer  v.  Weber  (Sup.)  687. 

A  fund  tendered  by  one,  and  accepted  by  .nn- 
other.  under  conditions,  creates  a  valid  tmsr.— 
Associate  Alumni  of  Genend  Theological  S-m- 
!naj7  of  the  Protestant  Episcopal  fTinrch  of  ti-e 
tinited  States  of  America  v.  General  Theol  c- 
ical  Seminary  of  the  Protestant  Gpiscop^il 
Church  of  the  United  States  (Sup.)  745. 

One  receiving  a  fund  as  trustee  is  estopped 
from  denying  the  donor's  title  or  interest— A'=- 
sociate  Alumni  of  General  Theological  Seminarr 
of  the  Protestant  Episcopal  Church  of  the 
United  States  of  America  v.  General  Thwi!.-*- 
ical  Seminary  of  the  Protestant  Episcp;-! 
Church  of  the  United  States  (Sup.)  745. 

Where  a  father,  for  business  reasons,  coti- 
veys  property  to  his  daughter,  under  an  aCTf>- 
ment  with  her  for  reconveyance,  the  trust  thi  r.- 
by  created  held  not  invalid  by  the  statTc 
of  frauds;  the  property  having  been  impn  ve<i 
by  the  father,  and  there  being  no  frand  as  to 
creditors.— Jeremiah  v.  Pitcher  (Sup.)  7SS. 

Where  owner  of  land  conveys  the  same  ti'  .i 
trustee  to  receive  the  rents,  with  remai'  i-r 
over,  an  action  will  lie  by  a  judgment  ct<-'..'  •■ 
of  grantor  to  subject  debtor's  interest  to  hi< 
judgment— Schenck  v.  Barnes  (Sup.)  222. 

That  a  trustee  of  personal  property  is  em- 
powered to  apply  to  much  of  the  principal  as  is 
necessary  for  the  beneficiary's  support  does  eo: 
vest  the  whole  ownership  of  the  capital  in  hiiu. 
—Brown  v.  Richter  (Sup.)  368. 

The  trustee  of  personal  property  takes  on'.r 
such  an  estate  as  is  necessary  to  carry  ont  ta^ 
terms  of  the  trust — Brown  v.  Richter  (Sut'., 
3(>8. 

A  surrogate  cannot  under  Code  Cir.  Pro<-.  i 
2814,  permit  a  testamentary  trustee  to  re.-;.:i. 
and  at  the  same  time  permit  him  to  retain  in  his 
possession  a  portion  of  the  trust  property. — In  :? 
Olmstead  (Sup.)  104. 

Where,  until  termination  of  a  pending  action, 
the  accounts  of  a  trustee  cannot  be  settled,  his 
application  for  leave  to  resign  should  be  dcni.^i. 
—In  re  Olmstead  (Sup.)  104. 

Liability  of  trustee  holding  patents  for  p'  :.- 
tiff,  and  procuring  contracts  thereunder  on  as 
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•counting,  determined.— ATcrffl  v.  Barber  (Sup.) 

ULTRA  VIRES. 

e«  "Corporations." 


UNDERTAKINGS. 

•n  appeal,  see  "Appeal." 

UNDUE  INFLUENCE. 

is  RTound  for  canceling  deed,  see  "Cancellation 
of  Instrnmcnts." 
n  procuring  release,  see  "Release. 

JSURX. 

A  note  providing  for  payment  of  more  than  the 
it.if.itory  rate  of  interest  after  maturity  is  not 
Lisurioua.— Green  v.  Brown  (Sop.)  Itw. 

Where  a  wife  so  intrusted  her  business  to  her 
busband  as  to  make  him  in  fact  the  pnnciiml, 
and  deliberately  remained  in  ignorance  of  his 
transactions,  held  that  she  ratified  his  acts,  and 
madp  a  usurious  contract  her  own.— Bliss  T. 
Sht'rrill  (Sup.)  561. 

VACATION. 

Df  attachment,  see  "Attachment" 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions,  see 
"I'leading." 

VEHICLES. 

Collision  on  highways,  see  "Highways."  , 

. with  street  cars,  see  "Negligence";   "Street 

Railroads." 

VENDOR  AND  PURCHASER. 

Soe,  also,  "Sales." 

Spocilic  performance  of  contract,  see   "Specific 
Performance." 

Where  a  guardian  permitted  a  mortgage  on 
the  ward's  property  to  be  foreclosed,  and  after- 
wards acquired  title  from  the  purchaser  at  the 
foreclosure  sale,  held  that,  in  the  absence  of 
proof  of  fraud,  he  acquired  a  marketable  title. 
— Kullman  t.  C!oi  (Sup.)  008. 

Where  a  vendee  rejects  title,  he  is  not,  in  a 
subsequent  suit  against  the  vendor,  who  asked 
for  no  relief,  entitled  to  any  relief.— Steinhardt 
▼.  Baker  (Sup.)  357, 

VENUE. 

Affidavit  for  change  of  trial  for  accommoda- 
tion of  witnesses  hdd  suffldeut.— Hayes  t.  Oar- 
son  (Sup.)  220. 

One  who  has  been  granted  a  continuance  by 
consent  held  not  subsequently  entitled  to  change 
of  venue.— Rodie  v.  Verdon  (Sop.)  178. 


VERDICT. 

See  "Trial." 

VERIFICATION. 

Of  bin  of  particulars,  see  "Pleading." 

VETERANS. 

Bights  of  veteran  ofiBcers  or  employee,  see  "Offl- 
cers." 

VICE  PRINCIPALS. 

See  "Master  and  Servant." 

VILLAGES. 

Election  of  village  officers,  see  "Elections." 

VOLUNTARY  ASSOCIATIONS. 

See  "CJorporations." 

VOLUNTARY  PAYMENT. 

See  "Payment." 

Recovery  of  taxes  voluntarily  paid,  see  "Taxn- 
tion." 

VOTERS. 

See  "Elections." 


See  "Gaming." 


WAGERS. 
WAIVER. 


See  "Estoppel." 

Of  conditions  in  policy,  see  "Insurance." 
Of  nonsuit,  see  "Dismissal  and  Nonsuit. 
Of  objections  taken  at  trial,  see  "Trial." 
Of  right  of  protest,  see  "Bills  and  Notes." 

WAREHOUSEMEN. 

LiabilitT  of  carrier  as  warehousemen,  see  "Car- 
riers.'' 

Evidence  as  to  whether  goods  were  burned 
through  the  warehouseman's  negligence  hrld  for 
the  jury.— Grieve  v.  New  York  Ont  &  H.  B. 
R.  (jo.  (Sup.)  949. 

WARRANTY. 

Breach  of  warranty  In  insurance  policy,  see  "In- 
surance." 

WATERS  AND  WATER  COURSES. 

Admissibility  of  evidence  of  rental  and  mar- 
ket value  of  prPTiises  in  action  for  diversion  of 
waters  of  stream  determined.— Gallagher  v. 
Kingston  Water  Co.  (Sup.)  250. 

In  action  for  diversion  of  waters,  plaintiffs 
hdd  entitled  to  damages  for  the  six  years  pre- 
ceding action,  and  up  to  date  of  tnal.— Galla- 
gher V.  Kingston  Water  (3o.  (Sup.)  250. 
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A  riparian  owner  *f/rf  to  bave  a  right  to  con- 
struct a  reserroir.  but  not  to  so  use  it  as  to  de- 
prive others  of  their  rights  in  the  stream,  ex- 
••ept  on  compensntinn.— Gallagher  t.  Kingston 
Water  Co.  (Sup.)  250. 

In  an  action  for  diverting  water,  evidence  that 
defendant  had  sold  his  reservoir  before  trial 
hrld  inadmissible,  where  it  was  not  shown  that 
the  diversion  to  the  reservoir  had  stopped. — Gal- 
lagher T.  Kingston  Water  Co.  (Sap.)  250. 

In  an  action  for  diversion  of  waters,  defend- 
ant Arid  liable  only  for  actual  injnry. — (lallagher 
V.  Kingston  Water  Co.  (Sup.)  i'tO. 

Measure  of  permanent  damages  for  injuries 
to  fee  by  diversion  of  waters  of  stream  is  the 
difference  in  value  of  premises  deprived  of  wa- 
ter and  their  value  without  such  diversion. — 
Gallagher  v.  Kingston  Water  CJo.  (Sup.)  250. 

Permanent  injury  to  fee  for  diversion  of  wa- 
ters of  stream  covers  the  future,  and  com- 
mences when  recovery  for  past  damages  ceases. 
—Gallagher  v.  Kingston  Water  Co.  (Sup.)  200. 

Plaintiffs  hdd  entitled  to  the  tnll  flow  of  wa- 
ter in  stream,  thojgh  they  never  nsed  it. — Galla- 
gher T.  Kingston  Water  Co.  (Sup.)  250. 

WAYS. 

Private  ways,  see  "Easements." 
Public  ways,  see  "Highways." 

WIDOWS. 

Dower,  see  "Dower." 

Election  to  take  under  will,  see  "Wills." 

WIFE. 

See  "Hnsband  and  Wife." 

WILLS. 

See,  alao,  "Executors  and  Administrators." 
Chnritable  bequests  and  devises,  see  "Charities." 
Equitable  conversioD,  see  "Conversion." 
Testamentary  trusts,  see  "Trusts." 

Ijiws  18(>0,  c.  360,  prohibiting  testators  from 
devising  more  than  one-halt  their  property  to 
certain  classes  of  associations,  does  not  apply 
to  others  not  named  or  to  individuals. — Allen  v. 
Stevens  (Sup.)  431. 

Laws  1860,  c.  360,  prohibiting  testators  from 
devising  more  than  one-half  their  property  to 
corporations  of  a  certain  class,  and  thereby  de- 
priving certain  relatives  of  the  property,  was 
passed  for  the  benefit  of  such  relatives  only,  and 
no  others  can  urge  it.— Allen  v.  Stevens  (Sup.) 
431. 

Where  the  testator  devised  land  to  his  sole 
heir  on  a  condition  precedent,  with  no  valid  al- 
ternative disposition,  the  failure  of  the  contin- 
gency devolved  title  on  such  heir,  under  the  stat- 
ute of  descents.— Henriques  v.  Sterling  (Sup.) 


A  widow  cannot  be  pat  to  her  election  br  i 
mere  request  added  to  a  devise  to  her.— M3<7 
V.  Miller  (Sop.)  407. 

Oral  evidence  hdd  not  admissible  to  enlxm-t  | 
devise  by  showing  the  intention  of  testator.-  ' 
Miller  v.  MiUer  (Sup.)  407. 

Evidence  hdd  to  show  that  testator  ackncnri- 
edged  his  signature  in  the  presence  of  both  r 
testing  witnesses. — In  re  Carey's  Will  (Sop.i  31 

An  executrix  having  no  title  to  land  derised 
by  will  is  not  a  necessary  party  to  an  ncb-a 
to  annul  the  wilL— Fox  t.  Fee  (Sup.)  292. 

Where  testator  devises  land  to  a  son  for  life, 
with  remainder  to  his  children  if  he  leaves  anr. 
if  not,  to  his  other  sons,  the  children  of  the  ntt 
er  sons  take  no  interest — Fox  v.  Fee  (Sup.i  2r.'. 

The  wife,  during  widowhood,  may  sell  or  mort- 
gage an  estate  devixed  to  her  for  her  and  the 
children's  support  while  she  remains  nnmarried. 
the  residue  to  go  on  her  death  to  the  children.- 
Blauvelt  v.  Gallagher  (Sup.)  608. 

Property  devised  to  testator's  wife  for  life. 
and  at  her  death,  if  anything  remained  after 
all  her  just  debts  were  paid,  to  go  to  the  rbij- 
dren,  is  properly  chargeable  with  her  funeral 
expenses  paid  by  a  son.— Smith  v.  GiUiatt  (Sup.) 
614. 

A  devise  of  an  interest  in  realty  Md  not  tn 
pass  a  mortgage,  since  a  mortgage  is  personaltj, 
under  the  statute.- Miller  v.  Miller  (Sap.)  407. 

A  legacy  will  be  construed  to  be  vested  if  an 
intent  to  that  effect  can  be  inferred  from  the 
whole  will.— Carr  v.  Smith  (Sup.)  351. 

Where  a  certain  word  occurs  more  than  once 
in  a  will,  it  will  be  taken  to  bear  the  same 
meaning  in  each  instance. — Oarr  t.  Smith  iSap.) 
351. 

Will  creating  a  trust  in  personalty,  with  no 
disposition  of  the  fund  itself  on  death  of  the 
life  tenant,  construed,  and  held  that  on  the  lat- 
ter's  death  his  representative  took  the  principal 
in  his  right. — Brown  v.  Richter  (Sup.)  368. 

Will  construed,  and  hrld.  that  remainder  to 
testator's  children  vested  at  his  death,  snbjcct 
to  be  devested  only  in  case  none  of  his  descend- 
ants survived  his  wife. — Paget  v.  Melcher  (Sup.) 
922. 

A  devise  in  trust  for  the  support  of  the  trus- 
tee and  hia  family  for  life,  with  the  residue  to 
his  children,  held  not  void  for  uncertainty  ii"  to 
its  beneficiaries.— First  Nat.  Bank  v.  Millet 
(Sup.)  981. 

WITNESSES. 

See,  also,  "Evidence." 

Under  Code  Civ.  Proc.  |  829,  one  who  eJaimed 
to  be  the  widow  of  a  deceased  person  was  hfid 
not  competent,  in  an  action  to  remove  the  ad- 
ministrator so  she  might  be  appointed,  to  tes- 
tify to  a  civil  contract  of  marriage. — In  r* 
Bnish  (Sup.)  803. 

Evidence  as  to  transactiona  with  deceaseil 
agents  or  officers  of  corporation,  a  party  to  ac- 
tion, held  not  within  Code  Civ.  Proc.  {  S20.- 
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'"Inhoiiy  T.  HerriiiB-Hnll-Marvin  Safe  Co.  (Sup.) 
74. 

A  motormaD  who  was  asked  what  he  would  do 
n  case  of  an  emergoiicy  in  regard  to  stopping 
he  car  might  be  nslcpd  on  cross-examination 
vhat  he  wuuld  do  if  he  saw  children  on  the 
rack  in  front  of  the  car. —Howell  T.  Rochester 
^y.  Co.  (Snp.)  17. 

A  witness  may  be  contradicted  on  a  eollttteral 
natter  to  show  bias.— OnlliiKher  t.  Kingston 
.Vater  Co.  (Sup.)  250. 

Evidence  contradicting  witness  on  material 
H>intB  held  improperly  exi'luded. — McMahon  t. 
rown  of  Salem  (Sup.)  :n(t. 


WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Ijiens." 

Where  complaint  alleges  contract  with  one  de- 
fendant, and  work  by  consent  of  the  other,  held 
to  set  np  no  cause  of  action  iigainst  such  other. 
— Hodges  T.  Friedheim  (Snp.)  529. 

WRITS. 

Parti<-ular  writs,  see  "Attachment";    "CJertiora- 
ri";    "Mandamus":   "Process." 
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